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CURRENT TOPICS. 


HE New York daily newspapers are again pub- 

lishing as news abstracts of decisions of the 
Supreme Court of the United States, made at the 
last term, some of which months ago appeared in our 
columns. Thereis no statement connected with 
these abstracts that they have been just. delivered, 
but they are given in such a way that one not 
familiar with the facts would be led to believe that 
they were first made public on the day before the 
date of the paper. These abstracts are published 
without any arrangement or selection, valuable and 
other cases being given equal prominence, and they 
are of no use to the profession. 


Judge Cooley of Michigan in a paper read by him 
before the American Social Science Association at 
its recent meeting at Cincinnati, sets forth ina clear 
and able manner the principles that should govern in 
the framing of tax laws. He thinks that the law in 
selecting the objects of taxation should prefer 
those which afford the least opportunity for conceal- 
ment, evasion and fraud, and all other things 
being equal, should choose those which are so far 
exposed to public observation, that it will not be 
necessary to probe the conscience of the citizen, by 
means of oaths, before the assessor can make the 
list out. The objects chosen should be such that the 
tax levied upon them will directly or indirectly be 
borne by the members of the community generally, 
and so near as may be in proportion to their respect- 
ive incomes. If a single tax would fall on a few 
only, it should be supplemented by such as will 
relieve this injustice, and the effect of any one tax, 
or of a tax on any one object, should be considered 
only as to its bearing as a part of the general 
levy of taxes by the State. He believes that a tax 
law should not only, as nearly as possible, be just, 
but it should present to the common mind no ap- 
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pearance of injustice. In illustration of the dis- 
advantages of an apparently unjust exemption, 
he refers to the popular feeling in respect to 
the non-taxable character of government securi- 
ties, and says that while it may be true that the 
public save more in interest by making the 
bonds untaxable than they lose in taxes, great num- 
bers of the people do not look beyond the exemp- 
tion, but dwell on that as governmental favoritism 
to the money lender. The difficulty of applying 
any system of taxation so as to avoid injustice and 
inequality, both real and apparent, is admitted. 
The circumstance that there are two separate and 
independent systems of taxation in this country — 
State and Federal — adds to the difficulty of fram- 
ing any plan that will be equitable and satisfactory. 


In the death of Hon. Sidney Breese, who goes to 
his grave full of years and honors, Illinois loses one 
of the ablest men upon her bench as well as one of 
the oldest judges engaged in the active performance 
of judicial duty. It is worthy of mention that both 
Judge Breese and Judge Garvin of New York, whose 
death is chronicled in our present issue, were born 
in adjoining counties in this State, and Judge Gar- 
vin spent a part of his professional life in the 
county of Judge Breese’s nativity. 


The London Luw Times in commenting on the 
case In re Noyes, 17 Alb. L. J. 107, in which the 
United States District Court for New Jersey decided 
that a fugitive from justice extradited from one 
State to another of the United States, can be held 
by the courts of the State to which he is surrendered 
for another and different crime, says the law laid 
down is in accord with the principle which the 
majority of the royal commission are desirous of 
establishing as a part of the English law of Extradi- 
tion. It shows, however, that the same rules of extra- 
dition cannot, with safety, prevail between two inde- 
pendent States as between the different States of this 
country. The United States is one country, and ‘‘ be- 
tween different parts of the same country there can 
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be no privilege of asylum.” The danger of adopting 
the same principle as governing the law of ex- 
tradition between independent States is obvious. 
Though political offenses are not included within 
the pale of extradition offenses, there is no guaran- 
tee that foreign jurists may not devise some means, 
to all outward appearance, perfectly legal and se- 
cundem regulem, whereby prisoners extradited for 
any of the specified crimes, placed on their trial and 
acquitted, may not at once be re-arrested and tried 
for an offense of a political character. As the Law 
Times says, such a result would be highly unde- 
sirable, but not at all without the range of proba- 
bility. 


NOTES OF CASES. 


N Macknet v. Macknet, 2 Stew. (29 N. J. Eq.) 54, 

it is held that a widow’s election to take her 
dower instead of a legacy in lieu thereof, made 
under a mistake as to her rights, may be afterward 
revoked and she placed in her former position, 
unless the situation has so changed since her elec- 
tion that it cannot be done without prejudice to the 
subsequently-acquired rights of others. Though 
mistake in matter of law cannot in general be 
admitted as a ground of relief in equity, the rule 
has its exceptions. Hunt v. Rousmaniere’s Adm’r, 1 
Pet. 1; Greenv. M. & HE. R. R. Co.,1 Beasl. 165. 
And the courts are inclined to treat mistakes of this 
character as mistakes of fact rather than of law. 
Misapprehension of rights under a deed not aris- 
ing froma misconstruction of the deed has been 
held to be a mistake of fact. Denys v. Shuckburgh, 4 
Y. & C. 42. And in passing upon the rights of 
widows and others liable to be ignorant as to their 
rights, there has always been a disposition in 
courts of equity to deal with them liberally, and to 
relieve them from the consequences of their own 
acts. In Wake v. Wake, 1 Ves. 335, a widow, after 
having received a legacy and annuity between 
which and her dower she was bound to elect, filed 
her bill for dower. The court held that the receipt 
of the annuity did not prevent her right of election, 
she being presumed not to have acted with full 
knowledge which would bind her. In Snelgrove v. 
Snelgrove, 4 Dessaus. 274, where a widow had con- 
formably to the will enjoyed the full benefit of its 
provision in her behalf for life, and the will proved 
to have been invalid, it was held that her representa- 
tives might nevertheless be let in to claim her right 
of property under the statute, the court saying that 
the election ‘‘ arose out of the error of all parties, 
and was not a fair election made by her when con- 
usant of all her rights.” See, also, Pusey v. Des- 
bourie, 3 P. W. 315, where a legacy was accepted 
by a young woman, the daughter of testator, she 
being ignorant at the time that by a custom of 
London she was entitled to a much larger sum, and 





it was held that she was entitled to relief. Also 
Pickering v. Pickering, 2 Beav. 31, 56. 


In West. Un. Tel. Co. v. Ferguson, 57 Ind. 495, it 
is held that it is the duty of a telegraph company 
to transmit any dispatch placed in its hands upon 
the tender of the usual charges, where such dis- 
patch is conched in decent language, and that it is 
no defense that such message was intended for an 
immoral purpose. In this case Ferguson, the plain- 
tiff below, gave to the telegraph agent at Frances- 
ville, Indiana, for transmission, a dispatch directed 
to one Grose in Lafayette, Ind., reading as follows: 
‘* Send me four girls on first train to Francesville to 
tend fair.” The charge for transmission was paid, but 
the message was not sent. This action was brought 
forthe penalty provided by the statute of Indiana for 
the neglect or refusal of a telegraph company to 
transmit a message. It was set up by the company 
that plaintiff was a lewd man of licentious character, 
and that the person to whom the message was di- 
rected was a keeper of prostitutes, and that defend- 
ant had reason to believe that the message referred 
to prostitutes and was sent to draw prostitutes to a 
fair which was then being held at Francesville. 
The court held that these facts did not constitute a 
defense. The general rule, both in England and 
here, is that telegraph companies are required to 
serve all who desire it on such reasonable terms as 
shall be prescribed, making no discrimination or 
preference in favor of or against any one, and 
statutes have been passed in various States and in 
England to secure an adherence to this rule. See 
Reuter v. Electric Tel. Co., 6 E. & B. 341; Thurn v. 
Alta Tel. Co.,15 Cal. 472; Western Un. Tel. Co. v. Ward, 
23 Ind. 377; Baldwin v. U. S. Tel. Co., 54 Barb. 
505; U. S. Tel. Co. v. Gildersleve, 29 Md. 232. 


In Jersey City Gas Co. v. Dwight, 2 Stew. (29 N. 
J. Eq.) 242, the complainants, an incorporated com- 
pany, authorized to lay gas pipes in the streets of 
Jersey City, sought to prevent the defendants, who 
pretended to have organized as a corporation under 
the general law, but who were not legally incorpor- 
ated, from exercising a like privilege. The court 
granted an injunction holding that while the making 
and selling of gas is not a prerogative of govern- 
ment, and may be done by any person without leg- 
islative authority, the right of putting gas pipes in 
the streets of a city is a franchise which the State 
alone can grant, and that the grant of a franchise 
by its own force, without express words, is exclusive 
against everybody but the State. The rule is 
settled that no person can acquire a right to make 
an exceptional use of a public highway not com- 
mon to all the citizens of the State except by grant 
from the sovereign power. Reg. v. Charlesworth, 16 
Q. B. 1012 ; Reg. v. Longton Gas Co., 2 El. & EL 
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€51 ; Jersey City v. J. C. & B. R. R. Co., 5 C. E. 
Gr. 360. In Glasby v. Morris, 3 C, E. Gr. 72, the 
court even questions the power of a municipal gov- 
ernment to construct sewers without a legislative 
grant, and in State v. Trenton, 7 Vr. 79, it is said 
that while custom has sanctioned the use of the 
streets for placing therein gas and water pipes, it 
has always been exercised under legislative authority. 
In City of Boston v. Richardson, 13 Allen, 146, the 
court says it is not aware that the right of putting 
gas pipes in public highways has ever been exercised 
in Massachusetts except by virtue of an express 
statute. See, also, Dill. Mun. Corp., § 546; State v. 
Cincin. Gas. Co., 18 Ohio St. 262. 


In Silsby v. Trotter, 2 Stew. (29 N. J. Eq.) 228, it 
is held that a contract simply giving the right to 
take ore from a mine, no interest or estate being 
granted, merely confers a license under which the 
licensee acquires no right to the ore until he sepa- 
rates it from the freehold, and that unless specially 
expressed it is not exclusive. The authorities are 
agreed that a license to dig and take ore is never 
exclusive of the licensor unless expressed in such 
words as to show that that was the intention of the 
parties. When the licensee has simply the right to 
dig and take ore the same right may be given to 
other persons. This seems to have been the pre- 
vailing rule since Mountjoy’s Case, decided during 
the reign of Queen Elizabeth, of which several, not 
entirely harmonious, reports have been preserved, 
See Anderson, 307; 4 Leonard, 147; Co. Litt. 164 
(c); Godbolt, 17, and Moore, 174. In that case such 
license was held to be like a grant of common 
sans nombre, which never excludes the grantor 
from enjoying the common with his grantee. 
In Chetham v. Williamson, 4 East, 469, Lord Ellen- 
borough declared, ‘‘a liberty reserved of digging 
coals could not give the person reserving it the ex- 
clusive right to them. No case can be named where 
one who has only a liberty of digging for coals in 
another’s soil has an exclusive right to the coals, so 
as to enable him to maintain trover against the 
owner of the estate for coals raised by him.” And 
in Grubb v. Bayard, 2 Wall. Jr. 81, where the license 
gave the licensee the right to dig and carry away 
all the iron ore to be found in certain designated lands, 
it was held there was no grant of the ore, but the 
licensee merely had the right to take away so much 
as he might dig. The word ‘‘all” was held to 
show merely the extent of his license as to quantity ; 
he was at liberty to dig all the ore there was in the 
land, but he acquired no title to any until he sepa- 
rated it from the freehold. His license conferred a 
right without stint as to quantity, but, like a grant 
of a right of common sans nombre, it did not 
exclude the grantor. Views identical in substance 
are expressed in Funk v. Haldeman,53 Penn, St. 229, 





and in Stockbridge Iron Co. v. Hudson Iron Co., 107 
Mass. 290, 322. See, also, Carr v. Benson, L. R., 3 
Ch. App. 524, where it issaid: “It has been held 
from the earliest period, that a man taking a license 
where he is under no obligation to work, cannot ex- 
clude his licensor from granting as many more 
licenses as he thinks fit; provided, always, that they 
are not so granted as to defeat the known objects of 
the first licensee in applying for his license. 


In Brown v. Pyle, 5 W. Not. Cas. 394, recently de- 
cided by the Supreme Court of Pennsylvania, a 
father agreed to pay his son, at the time about six- 
teen years old, a specific sum for work to be done 
during his minority; but no note was given, nor 
was any written agreement made between them. 
Sixteen years afterward the father, when insolvent, 
gave the son his judgment note, payable on demand, 
in payment of the son’s services. The father’s 
creditors contested the son’s claim, to the fund 
arising from a sheriff's sale of the personal prop- 
erty of the father upon execution under this judg- 
ment, averring that it was a fraud upon their 
rights, and therefore void. The court held that the 
judgment was valid, and that the preference was 
not a fraud upon the creditors, the consideration 
being honest and the debt justly due. The right 
of the son in this case to recover for his services is 
put upon the general principle, that a father may, 
by an agreement with his minor child, relinquish to 
the child the right which he would otherwise have 
to his services. It is well established that the 
father may authorize those who employ the minor 
child, to pay the child his wages, and the father 
will then have no right to demand the wages either 
from the employer or from the child. Jenny v. 
Alden, 12 Mass. 375; Morse v. Welton, 6 Conn. 547; 
Whiting v. Earle, 3 Pick. 201; Varney v. Young, 11 
Vt. 258; Burlingame v. Burlingame, 7 Cow. 92; Bray 
v. Wheeler, 3 Williams, 514. In Tillotson v. MeCril- 
lis, 11 Vt. 477, it is held that a father may give to 
his minor son a part as well as the whole of his 
time. And such an agreement may be inferred 
from circumstances, as when a father has left his 
son to manage his own affairs, and make and exe- 
cute his own contracts for a considerable time. 
Conover v. Cooper, 3 Barb, 115; Clinton v. York, 26 
Me. 167; Stiles v. Granville, 6 Cush. 458; Woodell v. 
Coggeshull, 2 Metc. 91; Cloud v. Hamilton, 11 Humph. 
104. And in Atwood v. Holcomb, 39 Conn. 270; 12 
Am, Rep. 386, it is held that a father, though in- 
solvent, may give his minor son his time and future 
earnings. See, also, to the same effect, Holdships v. 
Patterson, 7 Watts, 406. And the fact that the son 
continues to live in the family with his father, does 
not destroy the effect of the emancipation. Me- 
Closkey v. Cypphrt, 3 Casey, 220; Zorrens v. Camp- 
bell, 24 P. F. Smith, 470, 
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EXTRADITION TO THE UNITED STATES. 


BY SAMUEL T. SPEAR, D. D. 

(P\HE direct object of an extradition treaty be- 

tween two nations is to secure to each of the 
parties the right to demand the surrender of a fugi- 
tive criminal upon the terms and for the purposes 
specified in the treaty, and, consequently, to estab- 
lish a corresponding obligation to make the surren- 
der. Sovereign nations have the right to deliver up 
such fugitives to each other without any treaty 
stipulations to this effect; yet the right of positive 
demand, implying the obligation of delivery, results 
only from a treaty. Moreover, where a treaty has 
been made, giving the right and creating the obli- 
gation, it is to be assumed that the treaty was in- 
tended to cover all the cases in which, and to em- 
brace all the conditions and terms upon which, the 
respective parties will either make a demand or grant 
a surrender. They enter into the compact for this 
purpose, and exhaust the purpose in the compact. 
The compact is the whole law for their government 
on the subject. 

It follows, as a necessary result, that all extradition 
proceedings under the treaties of the United States, 
and the laws enacted for their execution, must be in 
pursuance of, and conformity with, these treaties 
and laws. The treaties and laws furnish the basis 
of the proceedings, and are hence the test of their 
validity and regularity. The design of such pro- 
ceedings is to secure the surrender of an alleged 
fugitive from justice, that he may be tried, and, if 
convicted, punished by the government whose laws 
he has violated. This supposes the action of two 
governments— one of them making the demand 
under a treaty, and the other delivering up the fugi- 
tive in compliance therewith. The proceedings 
hence arrange themselves into two general classes. 
The first embraces those that relate to the demand 
for a fugitive criminal; and the second, those that 
relate to his surrender. The object of this article 
is to state the general principles of procedure when 
the extradition is to the United States. 

The Government of the United States, in this 
case, makes the demand, and undertakes to supply 
the requisite conditions for obtaining the delivery 
from a foreign government. The agreement between 
it and that government is to the effect that the latter 
will comply with the demand when the necessary 
conditions are presented, and whether this has been 
done in a given case is a question of fact, upon 
which that government is the final judge. Such 
was the doctrine stated by the Court of Appeals of 
Kentucky,{in The Commonwealth v. Hawes, Alb. L. J., 
vol. 17, p. 826. Plainly the demanding government 
cannot authoritatively decide upon the duty of the 
government asked to make the delivery; and should 
the latter in its judgment violate the treaty, then the 
remedy of the former would be to abrogate the 





treaty altogether, or take such other measures as are 
sanctioned by the law of nations. 

The general principle in respect to all demands is 
that they must, unless otherwise specially provided 
for by treaty, proceed from the supreme political 
authority of the demanding state. 7 Op. Att.-Gen. 6. 
This authority in the United States as to all inter- 
course with foreign nations is by the Constitution 
vested in the President; and hence, every requisi- 
tion upon a foreign government for the delivery of 
a fugitive criminal must, in the absence of a stipu- 
lation otherwise, be made by him, usually through 
the Secretary of State, or by a foreign minister, or 
other agent authorized by him to make it. Some of 
the treaties of the United States contain special 
stipulations on this point. ; 

The second article of the extradition treaty with 
Mexico reads as follows: ‘‘In the case of crimes com- 
mitted in the frontier States or Territories of the 
two contracting parties, requisitions may be made 
through their respective diplomatic agents, or 
through the chief civil authority of said States or 
Territories, or through such chief civil or judicial 
authority of the districts or counties bordering on 
the frontier as may for this purpose be duly author- 
ized by the said chief civil authority of the said 
frontier States or Territories, or when, from any 
cause, the civil authority of such State or Territory 
shall be suspended, through the chief military officer 
in command of such State or Territory.” The fourth 
article of the same treaty provides that in the cases 
specified in the second article, the same local author- 
ities may deliver up fugitive criminals. 

So, also, in the extradition treaties with the Re- 
public of Salvador, Ecuador, Belgium, the Ottoman 
Empire and Spain, it is provided that requisitions 
may be made by the diplomatic agents of the respect- 
ive governments, or, in their absence from the 
country or its seat of government, by superior con- 
sular officers. Such provisions create exceptions to 
the general doctrine that the demand must come 
from the supreme political authority of the demand- 
ing State. 

A mere requisition by the President or by his 
authority is, however, not sufficient to establish the 
obligation of delivery. It must be supplemented by 
compliance with the following conditions: 1. The 
crime for which the delivery is asked must be one of 
the offenses enumerated in the treaty under which 
the requisition is made. 2. This crime must be 
specifically charged as having been committed within 
the jurisdiction of the United States. 3. The ac- 
cused party, properly designated in the charge, must 
be alleged to have sought asylum, or to be found 
within the jurisdiction of the government on which 
the demand is made. 4. The charge, in the form 
that will be recognized by the foreign government, 
must state the crime with such particularity and 
detail as will enable that government to judge of its 
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nature, and determine whether it comes within the 
list of crimes specified in the treaty. 5. The docu- 
mentary evidence duly authenticated or other evi- 
dence, submitted in proof of the charge, must be 
such as, according to the laws of the country on 
which the demand is made, would justify the ap- 
prehension of the accused person and his commit- 
ment for trial, if the crime had there been com- 
mitted. 6. Some person must appear as the agent 
of the United States, duly authorized to receive 
the criminal in the event of his surrender, and 
transport him to this country. 7. The expenses 
incidental to the detention and delivery of the 
fugitive must be provided for by the United States. 

These general rules of procedure, resulting from 
treaty stipulations, belong to the process of present- 
ing and enforcing the demand, and thereby securing 
the delivery. They specify the conditions upon which 
the demand is a right, and the delivery becomes an 
obligation. 

Mr. Moak, in his English Reports, Vol. 6, p. 138, 
appends an instructive note, giving the form of the 
papers prepared by himself for the purpose of 
procuring the extradition of a fugitive criminal 
from Canada, under the tenth article of the treaty 
of 1842 with Great Britain. These papers were the 
following: 1. His own affidavit as district attorney 
of the county of Albany in the State of New York, 
setting forth the fact that one Emil Lowenstein had 
in said county, and by the acts recited as to time and 
place, feloniously caused the death of one John D. 
Weston. This affidavit was made before and at- 
tested by a police justice and justice of the peace 
in the county of Albany. 2. The depositions of 
several witnesses who appeared before the justice 
and swore to the facts in the case. 3. The warrant 
issued by the justice for the arrest of the party 
accused. 4. The certificate of the justice as to the 
warrant issued by him, and the depositions made 
before him on which the warrant was issued. 5. 
The certificate of the county clerk of Albany show- 
ing that the said justice making the certificate was 
at the time a justice of the peace and a police justice 
in the city of Albany. 6. The certificate of the 
Governor of the State of New York, through the 
Secretary of State, declaring that the person making 
the preceding certificate as county clerk, was the 
clerk of the county of Albany, and authorized by 
law to make the same. 7. The complaint of a 
United States police detective before a judge in 
Canada, charging the said Lowenstein with the 
murder, and alleging his escape to Canada, and also 
that he was then within the province of Ontario. 

The object of these papers and of the complaint 
made before the Canadian judge was to take the 
proper steps, in accordance with the laws of Canada, 
to procure there a judicial cognizance of the case, 
with a view to the arrest of the accused party, and 





upon adequate proof of his guilt by the depositions 
presented, his commitment to prison, that, upon due 
requisition on the part of the United States, he 
might be subsequently delivered up by the proper 
executive authority. On the basis of the papers 
and the complaint the Canadian judge issued the 
preliminary warrant of arrest, and after an ex- 
amination of the accused, committed him to prison, 
commanding the keeper of the jail there to detain 
him until he should be delivered up by the Govern- 
or-General, or discharged according to law. The 
whole proceeding was shaped so as to make it 
effective for the result in accordance with the laws 
of Canada. Mr. Moak, in his note, remarks that 
“a certified copy of an indictment found is not of 
the slightest value and would be worthless in Can- 
ada. The Canadian statute recognizes only a com- 
plaint, an examination thereunder, and a warrant 
issued upon such complaint and depositions.” 

The procedure, in every demand made or to be 
made by the United States, seeks to bring the case 
within the treaty and within the operation of the 
laws of the foreign government for its execution. 
This is the point to be gained in actually procuring 
extradition. Hence the necessity of adapting the 
procedure to the laws of the country on which the 
demand is made. The English Extradition Act of 
1870, for example, provides the magistrates who 
may take cognizance of extradition cases, issue 
warrants of arrest, and conduct preliminary exam- 
inations, and also designates the evidence admissible 
in the hearing of such cases, and further authorizes 
the commitment of the accused party to prison for 
delivery in the event that the examining magistrate 
shall deem the evidence sufficient. Now, in inau- 
gurating extradition proceedings in this country for 
the purpose of procuring extradition under this act, 
the steps to be taken must be such as will be effect- 
ive according to the terms of theact. The British 
authorities will, of course, apply their own law, 
and hence the procedure must adjust itself to that 
law. The same is true in every country. 

Some of the extradition treaties of the United 
States contain specific provisions which, whenever 
they exist, must be complied with in procuring 
extradition under them. The treaty with the 
Ottoman Empire requires that, when the fugitive is 
a convict, the demand for his delivery shall be ac- 
companied by a copy of the sentence of the court 
in which he was convicted, authenticated in the 
manner prescribed, and that when he is simply 
charged with crime, “‘a duly authenticated copy of 
the warrant for his arrest in the country where the 
crime may have been committed, or of the deposi- 
tions upon which such warrant may have been 
issued, must accompany the requisition.” The treaty 
with Spain contains a similar provision, with the 
exception that a duly authenticated copy of both 
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the warrant of arrest and the depositions upon 
which it was issued, must be produced, “ with such 
other evidence or proof as may be deemed compe- 
tent in the case.” The treaty with Peru provides 
that “the extradition will be granted in virtue of the 
demand made by the one government on the other, 
with the remission of a condemnatory sentence, an 
order of arrest, or of any process equivalent to such 
an order, in which will be specified the character 
and gravity of the imputed acts, and the dispositions 
of the penal laws relative to the case;” and further 
provides that “the documents accompanying the 
demand for extradition shall be originals or certi- 
fied copies, legally authorized by the tribunals or 
by a competent person,” with the addition that, “if 
possible, there shall be remitted at the same time a 
descriptive list of the individual required or any 
other proof towards his identity.” These are ex- 
amples of special provisions relating to the proced- 
ure for extradition; and, of course, they must be 
complied with in presenting the case to a foreign 
government. Such provisions are not found in all 
the extradition treaties of the United States; but 
wherever they are found, they are rules in making 
the demand, and hence rules as to the obligation of 
delivery. 

As a general fact, the President of the United 
States does not issue his requisition for a fugitive 
criminal, swa sponte, of his own motion, and without 
any application therefor. A case is ordinarily pre- 
sented to him for his executive consideration; and 
then, whether he shall make the demand, or cause 
it to be made by his authority, is a question for his 
discretion to determine. Upon this point he is the 
sole judge. Mr. Moak, in the note above referred 
to, states the following rules of practice as having 
been adopted by the General Government in demand- 
ing fugitives from justice under the extradition 
treaty of 1842 with Great Britain: 

1. It must appear to the President “that one of 
the offenses enumerated in the treaty has been com- 
mitted within the jurisdiction of the United States, 
or some one of the States or Territories.” 2. It 
must further appear to him ‘‘that the person 
charged with the offense has fled from the United 
States and taken refuge in the British Dominions.” 
3. “Upon the presentment of evidence of these 
facts, a requisition will be made requesting the de- 
livery of the person charged, provided that such 
evidence of criminality be exhibited before the 
British authorities, as according to the laws of the 
place where the person charged shall be found, 
would justify his apprehension and commitment for 
trial, if a like crime or offense had there been com- 
mitted. The regular and most proper evidence of 
the guilt of the fugitive would be a properly certified 
copy of an indictment found against him by a grand 
jury, or of an information made before an examining 











magistrate, accompanied by one or more depositions 
setting forth as fully as possible the circumstances 
of the crime.” 4. ‘If the fugitive be charged with 
the violation of a law of a State or Territory, his 
delivery will be required to be made to the author- 
ities of such State or Territory.” 5, “If the offense 
charged be a violation of a lawof the United States 
(such as piracy, murder on board vessels of the 
United States, or in arsenals, dock yards, etc.), the 
delivery will be required to be made to the officers 
or authorities of the United States.” 6. ‘‘The ex- 
pense of the apprehension and delivery” must be 
‘*borne by the party applying for the requisition of 
the Government, except in cases of crimes against 
the United States.” 7. ‘The name of the person who 
is to receive and bring back the offender is required 
for insertion in the warrant authorizing him to act.” 

The legislation of Congress with reference to 
fugitives from justice, when demanded by the 
United States under the stipulations of a treaty, con- 
tains no provisions relating to the procedure for 
procuring extradition. It does, however, contain 
several provisions in respect to such fugitives after 
their delivery to the United States. The first one, 
found in section 5275 of the Revised Statutes of the 
United States, reads as follows: ‘‘ Whenever any 
person is delivered by any foreign government to an 
agent of the United States for the purpose of being 
brought within the United States and tried for any 
crime of which he is duly accused, the President 
shall have power to take all necessary measures for 
the transportation and safe-keeping of such accused 
person, and for his security against lawless violence, 
until the final conclusion of his trial for the crimes 
or offenses specified in the warrant of extradition, 
and until his final discharge from custody or im- 
prisonment for, or on account of, such crimes or 
offenses, and for a reasonable time thereafter, and 
may employ such portion of the land or naval forces 
of the United States, or of the militia thereof, as 
may be necessary for the safe-keeping and protection 
of the accused.” 

This statute, originally enacted by Congress in 
1869, takes up the case at the point of the delivery 
of the fugitive criminal, and then provides in the 
President the authority for his transportation to this 
country, his safe-keeping and protection against 
lawless violence, until the terminus of the case in 
his discharge from custody or imprisonment for the 
crimes or offenses ‘‘ specified in the warrant of ex- 
tradition,” ‘‘and for a reasonable time thereafter.” 
This ‘‘ warrant” was issued by the government that 
made the delivery; and the assumption of the stat- 
ute is that it would state the crime or crimes, on the 
charge and proof of which the delivery was made, and 
further that the party being delivered would be tried 
only “for the crimes or offenses specified in the war- 
rant.” Congress, in enacting the law, clearly had nu 
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idea of any other trial under the custody thus acquired, 
than that relating to the crimes designated in the 
extradition warrant. The law in its phraseology is 
constructed upon the theory that the custody 
is to be used for this single purpose, and not 
to be extended to a trial for offenses not charged 
nor proved in the proceedings, and not “ specified in 
the warrant of extradition.” The fact that the 
President is authorized to protect the fugitive 
against lawless violence until the conclusion of his 
trial, and until his discharge from custody or im- 
prisonment, and “ for a reasonable time thereafter,” 
shows that Congress regarded the case as a special 
one, not falling into the ordinary category of per- 
sons arrested, tried and punished for crime. No 
such provision would have been made if the whole 
case, after the delivery, were simply one of munici- 
pal law, and had no relation to a custody granted by 
a foreign government under a treaty, and involved 
no obligation in respect to the use thereof. The 
theory of the legislation is that the United States, 
in obtaining the extradition of a fugitive criminal, 
acquire no more power over his person than that 
which results from the treaty. 

A second provision, found in section 5276 of 
the same Statutes, declares that “any person duly 
appointed as agent to receive, in behalf of the United 
States, the delivery, by a foreign government, of 
any person accused of crime committed within the 
jurisdiction of the United States, and to convey him 
to the place of his trial, shall have all the powers of 
a marshal of the United States, in the several dis- 
tricts through which it may be necessary for him to 
pass with such prisoner, so far as such power is re- 
quisite to the prisoner’s safe-keeping.” This agent 
is appointed by the authority of the President; and 
when appointed, the law confers upon him these 
powers. 

The third provision, found in section 5277 of these 
statutes, declares that ‘‘every person who know- 
ingly and willfully obstructs, resists or opposes such 
agent in the execution of his duties, or who rescues, 
or attempts to rescue such prisoner, whether in the 
custody of the agent, or of any officer or person to 
whom his custody has been lawfully committed, 
shall be punishable by a fine of not more than one 
thousand dollars, and by imprisonment for not more 
than one year.” 

Title 13, chapter 13, of the Revised Statutes 
of the United States relating to Habeas Corpus, au- 
thorizes the Supreme Court and the Circuit and Dis- 
trict Courts of the United States, and the several 
justices and judges of these courts within their re- 
spective jurisdictions, to issue writs of habeas corpus 
‘* for the purpose of an inquiry into the cause of re- 
straint of liberty.” Section 753 of the chapter pro- 


vides that “the writ of habeas corpus shall in no case 
extend to a prisoner in jail, unless where he is in 





custody under or by color of the authority of the 
United States, or is committed for trial before some 
court thereof; or is in custody for an act done or 
omitted in pursuance of a law of the United States, 
or of an order, process or decree of a court thereof; 
or is in custody in violation of the Constitution or of 
a law or treaty of the United States.” 

The last of these recitals supposes that a prisoner 
may be in custody in violation of a treaty of the 
United States; and in that event Federal judges, 
acting within their respective jurisdictions, are au- 
thorized to inquire into the case by a writ of habeas 
corpus. This authority covers the case of a per- 
son extradited to the United States under the pro- 
visions of a treaty, and thereafter held as a pris- 
oner in violation of that treaty. Such a prisoner 
would have the right by law to apply for a writ of 
habeas corpus ; and if, upon the hearing of the case, 
the judge should be of opinion that his imprison- 
ment violates any provision of a treaty, whether ex- 
press or implied, it would be his duty to order his 
discharge from custody. A treaty of the United 
States may thus be made operative in respect to 
fugitive criminals who have been surrendered to the 
United States, and, being charged with offenses 
against State authority, and delivered up to that 
authority, are, by it, dealt with in a way that vio- 
lates the treaty. Federal judges, through the writ 
of habeas corpus, are competent to supply the cor- 
rective remedy in such a case. 

The London Law Journal, vol. 13, p. 215, in an 
article on Extradition, expresses the opinion that 
where a party has been extradited, and has, upon 
trial, been acquitted of the crime with which he was 
charged, ‘‘the State which obtained his extradition 
in error ought to be responsible for the person hav- 
ing the means of returning to the place from whence 
he was taken.” There is no provision to this effect 
in any treaty or law of the United States. Govern- 
ments usually make no compensation by way of 
redress to accused but acquitted parties for the in- 
juries they may have received from being thus ac- 
cused. And yet the opinion of the London Journal 
seems to us to have justice and right in its favor. 
The acquittal of the accused party is a legal con- 
fession on the part of the government that he was 
innocent of the charge made against him. He has 
been severely a sufferer by a mistake thus confessed ; 
and the very least that the government commit- 
ting the mistake can in equity do, would be to re- 
place him, at its own expense, within the jurisdiction 
from which it had removed him, provided he so de- 
sires. A provision to this effect would be an im- 
provement to the Extradition law of the United 
States, and, indeed, of any country in which it does 
not already exist. It would be no disfigurement if 
found in an extradition treaty. The simple justice 
of the idea is a sufficient commendation. 
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THE STATUS OF INDIANS AND THEIR OFF- 
SPRING. 


UNITED STATES DISTRICT COURT, WESTERN DIS- 
TRICT OF ARKANSAS. 


Ex Parte R REYNOLDS. 


. Indians who maintain their tribal relations are the sub- 
jects of inde ogee et ese ents, and as such not in 
the jurisdiction of the United States, within the mean- 
ing of the Constitution and laws of the United Stat 
because the Indian nations have always been 
as distinct political communities between which and 
our government certain international relations were to 
be maintained. These relations are established by 
treaties to the same extent as with foreign powers. 
They are treated as sovereign communities, possessing 
and exercising the right of free deliberation’ and —, 


but in consideration of eee owing a qualifi 


subjection to the United 

. When the members of a tribe of Indians scatter them- 
selves among the citizens of the United States ard live 
among the -< le of the United States, they are merged 
in the mass our people, owing complete allegiance 
to the government of the Uni States, and Soe me 
with the citizens thereof subject to the jurisdiction 
of the courts thereof. 

3. The condition of the offspring of a union between a 
citizen of the United States and one who is not a citi- 
zen, €. g.,an Indian living with his people in a tribal 
relation, is that of the father. The status of the child 
in such case is that of the father. The rule of the com- 
mon law and of the Roman civil law, as well as of the 
law of nations, to wit, partus sequiter —— prevails in 
determining the status of the child in such case. 
PPLICATION for habeas corpus for the discharge 

of James E. Reynolds, committed for murder. 

The facts appear in the opiuion. 

PARKER, J. In this case the petitioner asks to be 
discharged on the ground that the evidence taken be- 
fore the United States commissioner shows that this 
court has no jurisdiction. In order to make jurisdic- 
tion complete in this court, the court must have the 
right under the law to take cognizance of the offense; 
such right, as far as this court is concerned, depends 
on three things: First, the nature of the offense; 
second, the status as to nationality of the person com- 
mitting it and the person against whom it is com- 
mitted; and third, the place where it is committed. 
This is so, because the criminal jurisdiction of the 
courts of the United States is limited and is generally 
dependent upon the nature of the offense and the 
place where the same is committed, and the jurisdic- 
tion of this court is dependent upon all three of the 
requisites set out above. In order to give this court 
jurisdiction of the crime of murder, of which the de- 
fendant stands charged, it must appear that the crime 
was committed in the Indian country, and that the 
person who committed it is not one of those persons 
known as an Indian, or if he is an Indian, that the 
person upon whom the crime was committed was not 
an Indian. If the person charged and the person 
upon whom the crime was committed are both Indians 
under section 2446 of the intercourse law, Revised 
Statutes of 1873, page 376, this court has no jurisdiction, 
because by the terms of said section the general laws of 

_ the United States defining crimes and providing for 
their punishment do not extend to ‘offenses com- 
mitted by one Indian upon the person or property of 
another Indian; ’’ but the same are left by the laws of 
the United States to be dealt with by the Indian au- 
thorities. 

1t is claimed in this case that both Reynolds, the 
defendant, and Puryear, the man who was killed, were 
Indians. If so, that ends the power of this court to 
hold the defendant in custody. It is not contended 
that Reynolds and Puryear are Indians by birth; that 
is, that they belong to the race generally, or to the 
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family of Indians. But it is claimed that they are 
Indians in law by reason of their marriage to persons 
who do belong to the family of Indians: who belong 
to the Choctaw Nation or tribe of Indians. 

lt is provided by the 38th article of the treaty of 
1866, between the Choctaw Nation and the govern- 
ment of the United States, that ‘“‘ every white person 
who having married a Choctaw or Chickasaw resides 
in the said Choctaw or Chickasaw Nation, or who has 
been adopted by the legislative authorities, is to be 
deemed a member of said nation and shall be subject 
to the laws of the Choctaw and Chickasaw Nations 
according to his domicile, and to prosecution and trial 
before their tribunals, and to punishment according 
to their laws in all respects, as though he was a native 
Choctaw or Chickasaw.” This article of the treaty 
permits a citizen of the United States to place him- 
self beyond the jurisdiction of the laws of the United 
States by joining himself in marriage to an Indian, 
who is of the Choctaw or Chickasaw tribe, and by 
residence in their country. Before a citizen — that is, 
one of the sovereign people, a constituent member of 
the sovereignty —can expatriate himself under this 
section of the treaty and place himself beyond the 
jurisdiction of the courts of the United States, there 
must be a concurrence of certain things, to wit: mar- 
riage to a Choctaw or Chickasaw, and residence in 
the country of one or the other of these tribes. It is 
contended in this case that both Reynolds and Pur- 
year have married women who are Choctaws. Then 
the material inquiry in this case is: were the wives of 
Reynolds and Puryear Choctaw Indians? In order to 
give this court jurisdiction, one of these women must 
have been a member of the body politic, which is com- 
posed of the citizens of the United States, and the 
members of which are subject to the laws of the 
United States. In other words, she must have been a 
citizen of the United States. What does the evidence 
show? It shows that the wife of Reynolds was born 
in the State of Mississippi, and that her mother had 
Indian blood in her veins, and that her father was a 
full-blooded Choctaw. If we invoke the principle 
that when the members of an Indian tribe scatter 
themselves among the citizens of the United States 
and live among the people of the United States, they 
are merged in the mass of our people, owing complete 
allegiance to the government of the United States and 
equally with the citizens thereof, subject to the juris- 
diction of the courts thereof (page 11, Senate Report, 
268; 41st Congress, 3d session, and 2 Story on the 
Const. 655; 19 How. [U. S.] 403); it may, to say the 
least of it, become a very serious question whether 
Mrs. Reynolds is, under the evidence in this case, a 
Choctaw Indian, notwithstanding her Indian. blood. 
But suppose it is conceded that she is an Indian of the 
Choctaw tribe, that is not enough. 

Reynolds being a white man by nationality, by birth, 
and, if at all, only an Indian by marriage, in order to 
take away the right of this court to try him for the 
alleged killing of Puryear, he (Puryear) must also be 
an Indian either by bluod or marriage; because the 
court still has jurisdiction if one of the parties, either 
the party committing the offense or the party against 
whom it is committed, is one of the white race or be- 
longs to the nationality of the people of the United 
States. Is Puryear an Indian? He is not by blood. 
Is he by marriage? What is the status of his wife? 
If she is not an Indian in law, then he is not made a 
Choctaw by marriage with her; and if not, the ques- 
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tion of his residence at the time he was killed cuts no 
figure in the case, for if he was a white man in law, 
and was killed in the Indian country by Reynolds, 
although Reynolds may have been an Indian, this 
court has jurisdiction under the treaty. If either mar- 
riage with an Indian or residence in the Indian coun- 
try is wanting, white persons are not Choctaws. What 
does the evidence show as to the nationality of Mrs. 
Puryear? It shows that her mother had some Indian 
blood in her veins; that her father also had some In- 
dian blood, but that her paternal grandfather was a 
full-blooded white man; that she was born and raised 
in the State of Mississippi, and married to Mr. Pur- 
year in that State. Now we must find to what na- 
tionality she belongs. Is she a citizen of the United 
States or a Choctaw woman? In order to do this we 
must find some rule to guide us in tracing her nation- 
ality. If we desire to do this correctly we must look to 
the status of the Indian people. They are not citi- 
zens, although born in the United States; at least the 
courts have always so held. Whether the government 
can subject them to its jurisdiction is not a material 
question here. It has not been done in the case of an 
offense committed by one Indian upon another; and 
under the laws as they now stand, not being subject 
to the jurisdiction of the United States, they are not 
citizens thereof. Under the laws as they now are 
these Indians, if members of a tribe, are not citizens 
or members of the body politic. The tribes are per- 
mitted by the United States to exist as distinct na- 
tions, or as distinct political societies separated from 
others, capable of managing their own affairs and gov- 
erning themselves. 

In the case of Jackson v. Goodall, 20 Johns. 193, the 
court, Mr. Justice Kent delivering the opinion, says: 
‘“‘In my view they (the Indians) have never been re- 
garded as citizens or members of our body politic.” 
* * * Again: “ Still — are permitted to exist as 
distinct nations.” * * “The Indians, though 
born within our samen limits, are considered as 
born under the dominion of their own tribes.”” * * * 
‘*In the treaties made with them we have the forms 
and requisites peculiar to the intercourse between 
friendly and independent States, and they are con- 
formable to the received institutes of the law of na- 
tions. What more demonstrable proof can we require 
of existing and acknowledged sovereignty.” 

In 1831, in The Cherokee Nation v. The State of Geor- 
gia, 5 Pet. 1, Chief Justice Marshall, among other 
things, says: ‘‘ Is the Cherokee Nation a foreign State 
in the sense in which that term is used in the Consti- 
tution? The counsel for the plaintiffs have main- 
tained the affirmative of this proposition with great 
earnestness and ability. So much of the argument as 
was intended to prove the character of the Cherokees as 
a State, as a distinct political society separated from 
others, capable of managing its own affairs and govern- 
ing itself, has, in the opinion of the majority of the 
jndges, been completely successful. They have been 
uniformly treated as a State from the settlement of 
our country. The numerous treaties made with them 
by the United States recognize them as a people capa- 
ble of maintaining the relations of peace and war, of 
being responsible in their political character for any 
violations of their engagements or for any aggressions 
committed on the citizens of the United States by any 
individual of their community. Laws have been en- 
acted in the spirit of these treaties. The acts of the 





government plainly recognize the Cherokee Nation as 
a State, and the courts are bound by those acts.”’ 
* * * * * * x 

Mr. Justice Johnston, who delivered a separate 
opinion in this case, states the condition of the ao 
tribes: 

“Their right to personal self-government has never 
been taken from them, and such a form of govern- 
ment may exist, though the land occupied be in fact that 
of another. The right to expel them may exist in that 
other, but the alternative of departing and retaining 
the right of self-government may exist in them, and 
such they certainly do possess. It has never been 
questioned.”” * * * 

In Worcester v. The State of Georgia, 6 Pet. 615, 
Chief Justice Marshall again reviewed the relations 
existing between our government and the Indian 
tribes. In speaking of the relations of the Cherokee 
Nation to the United States under the treaties made 
with them, he says: ‘‘ This relation was that of a nation 
claiming and receiving the protection of one more power- 
ful; not that of individuals abandoning their national 
character and submitting as subjects to the laws of a 
master.” * * * Again: ‘* From the commencement 
of our government Congress has passed acts to regu- 
late trade and intercourse with the Indians, which 
treat them as nations, respect their rights, and mani- 
fest a firm purpose to afford that protection which 
treaties stipulate. All of these acts, and especially that 
of 1802, which is still in force, manifestly consider the 
several Indian nations as distinct political communi- 
ties—having territorial boundaries, within which 
their authority is exclusive, and having a right to all 
the lands within those boundaries; which is not only 
acknowledged, but guaranteed, by the United States.”’ 
And again: ‘* The very term ‘ nation,’ so generally ap- 
plied to them, means a people distinct from others.” 
The Constitution, by declaring treaties already made, 
as well as those to be made, to be the supreme law of 
the land, has adopted and sanctioned the previous 
treaties with the Indian nations, and consequently ad- 
mits their rank among those powers which ure capable 
of making treaties. The words ‘treaty’ and ‘nation’ 
are words of our own language, selected in our diplo- 
matic and legislative proceedings by ourselves, having 
a definite and well-understood meaning. We have 
applied them to Indians as we have applied them to 
other nations of the earth; they are applied to all in 
the same sense.”’ 

Again, in the case of The Kansas Indians, 5 Wall. 
737, the Supreme Court of the United States hold: 
“Tf the tribal organization of Indian bands is recog- 
nized by the political department of the national gov- 
ernment as existing; that is to say, if the national 
government makes treaties with and puts its Indian 
agents among them, paying subsidies and dealing 
otherwise with ‘ head men’ in its behalf, the fact that 
the primitive habits and customs of the tribe, when 
in a savage state, have been largely broken into by 
their intercourse with the whites, in the midst of 
whom, by the advance of civilization, they have come 
to find themselves, does not authorize a State govern- 
ment to regard the tribal organization as gone, and the 
Indians as citizens of the State where they are, and 
subject to its laws.”’ 

The Supreme Court of the United States again gave 
its views of the status of the Indian in the case of 
Dred Scott v. Sandford, 19 How. p. 403. Speaking 
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by the chief justice, the court declare: “That the 
Indian race formed no part of the colonial communi- 
ties, and never amalgamated with them in social con- 
nections or in government. 

* But although they were uncivilized, they were yet 
a free and independent people, associated together in 
nations or tribes, and governed by their own laws. 
Many of these political communities were situated in 
territories to which the white race claimed the ulti- 
mate right of dominion; but that claim was acknowl- 
edged to be subject to the right of the Indians, to 
occupy it aslong as they thought proper; and neither 
the English nor the colonial governments claimed or 
exercised any dominion over the tribe or nation by 
whom it was occupied, nor claimed the right to the 
possession of the territory until the tribe or nation 
consented to cede it. These Indian governments 
were regarded and treated as foreign governments — 
as much so as if an ocean had separated the red man 
from the white; and their freedom has constantly 
been acknowledged, from the time of the first emi- 
gration of the English colonies to the present day, by 
the different governments which succeeded each other. 
Treaties have been negotiated with them, and their 
alliance sought for in war; and the people who com- 
pose these Indian political communities have always 
been treated as foreigners not living under our govern- 
ment. * * * But they may, without doubt, like 
the subjects of any other foreign government, be 
naturalized by the authority of Congress and become 
citizens of a State and of the United States. And if 
an individual should leave his nation or tribe and take 
up his abode among the white population, he would be 
entitled to all the rights and privileges which would 
belong to an emigrant from any other foreign people.’ 

Now, what is the principle to be deduced from all of 
these decisions of the Supreme Court? Why, that in 
cases where the United States has not, by its legislative 
or other acts, incorporated these people into the politi- 
cal body known as the people of the United States, 
who, according to our republican institutions, form 
the sovereignty, and who hold the power and conduct 
the government, they are not citizens. These nations 
or tribes may not be absolutely independent powers ; 
they may be domestic dependent nations; but as long 
as the government of the United States, through its 
legislative department, continues to treat them as 
beyond the jurisdiction of the United States, so long 
they must be held to be quasi foreign nations, whose 
citizens are not regarded as American citizens, and not 
subjected to the full responsibility of such citizens. 
If the government of the United States has never 
recognized them as subject to its jurisdiction, and 
they have consequently never been treated as citizens, 
they occupy the same position before the law as though 
they were citizens of a power entirely independent of 
us, or were the people who were the citizens of a 
foreign power. If this be true when the question 
arises as to what people a person belongs, what rule is 
to govern in the solution of the problem? 

There is no statute law on the subject. We find 
that the question before the country, at one time, as 
to who was a white person and who was a member of 
the African race, was solved by legislative or constitu- 
tional enactments, defining the nationality of persons 
according to the quantum of white or African blood in 
the veins of the persons. 

These laws were all enactments of the States, and 
had reference to the African race alone. The United 





States never had any statute law on the subject (and 
has not now) with regard to persons who are not sub- 
ject to its jurisdiction. Now, in this case, as the 38th 
article of the treaty only permits an American citizen 
or a white person to expatriate himself — to throw off 
his allegiance to the government of the United States 
—and place himself beyond the jurisdiction of its 
courts by marriage to a Choctaw and residence in their 
country, we must somewhere find a rule to define who 
is a Choctaw, in a case where there is mixed parentage. 
Does the quantum of Indian blood in the veins of the 
party determine the fact as to whether such party is 
of the white or Indian race? If so, how much Indian 
blood does it take to make an Indian, or how much 
white blood to make a person a member of the body 
politic known as American citizens? 

Where do we find any rule on the subject which 
makes the quantum of blood the standard of nation- 
ality? Certainly not from the statute law of the 
United States; noris it to be found in the common 
law. 

In the case of the United States v. Sanders, Hemp- 
stead, 486, the court held that the quantum of Indian 
blood in the veins did not determine the condition 
of the offspring of a union between a white person 
and an Indian; but further held that the condition 
of the mother did determine the question. And 
the court referred to the common law as authority 
for the position that the condition of the mother fixed 
the status of the offspring. The court is sustained in 
the first position by the common law, and also in the 
last position, if applied to the offspring of a connec- 
tion between a freeman and aslave. Upon the prin- 
ciple handed down frum the Roman civil law, that the 
owner of a female animal is entitled to all her brood, 
according to the maxim partus sequiter ventrum. But 
by the common law this rule is reversed with regard 
to the offspring of free persons. Their offspring fol- 
lows the condition of the father,and the rule partus 
sequiter patrum prevails in determining their status. 
1 Bouv. Inst., p. 198, § 502; 31 Barb. (N. Y.) 486; 2 
Bouv. Law Dict., p. 147. This isthe universal maxim 
of the common law with regard to freemen — as old as 
the common law, or even as the Roman civil law, and 
as well settled as the rule partus sequiter ventrum — 
the one being a rule fixing the status of freemen; the 
other being a rule defining the ownership of prop- 
erty — the one applicable to different political commu- 
nities or States, whose citizens are in the enjoyment 
of the civil rights possessed by people in a state of 
freedom; the other defining the condition of the 
offspring which had been tainted by the bondage of 
the mother. 

No other rules than the ones above enumerated ever 
did prevail in this or any other civilized country. 

In the case of Ludlum v. Ludlum, 31 Barb. (N. ¥.) 
486, the court says: ‘‘The universal maxim of the 
common law being partus sequiter patrum, it is suffi- 
cient for the application of this doctrine that the 
father should be a subject lawfully and without breach 
of his allegiance beyond sea, no matter what may be 
the condition of the mother.” 

The law of nations, which becomes, when applicable 
to an existing condition of affairs, in a country, a part 
of the common law of that country, declares the same 
rule. Vattel in his Law of Nations, p. 101, declares: 
“As the society cannot exist and perpetuate itself 
otherwise than by the children of the citizens, these 
children naturally follow the condition of their 
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fathers and succeed to their rights.”” * * * ‘‘The 
country of the father is therefore that of the children, 
and these become true citizens merely by their tacit 
consent.” Again on p. 102, Vattel says: ‘‘ By the law of 
nature alone children follow the condition of their 
fathers and enter into all their rights.’’ This law of 
nature, as far as it has become a part of the common 
law, in the absence of any positive enactment on 
the subject, must be the rule in this case. 

These Indians are freemen; the paternal ancestors 
of Mrs. Puryear were freemen. The rule applicable 
to the offspring of freemen is certainly applicable 
here, if the status of the Indian nations is as declared 
so often by the Supreme Court of the United States, 
because if that be their true status as tribes or nations 
the question is to be solved in the same way as if one 
parent was a citizen of the United States and the 
other a citizen of a foreign nation. 

The evidence in the case showing that the paternal 
grandfather of Mrs. Puryear was a white man living 
in the State of Mississippi, and not with an Indian 
tribe, a citizen of the State of Mississippi and of the 
United States, the principles above enumerated make 
her father a citizen of the United States and subject 
to the jurisdiction of the courts thereof. The same 
principles would make Mrs. Puryear a citizen of the 
United States and subject to the jurisdiction of the 
courts thereof. 

That being the case Mr. Puryear was married to a 
woman who was legally a member of the white race, 
or of the body politic known as citizens of the United 
States. He did not, therefore, become a Choctaw by 
marriage, but was a citizen of the United States, and 
being killed in the territorial jurisdiction of this 
court, it has jurisdiction, and the writ must be @is- 
missed and the defendant remanded to the custody of 
the marshal. 

——_—___—— 
LIABILITY OF JUDGE FOR ERRONEOUS SEN- 
TENCE TO IMPRISONMENT. 


NEW YORK COURT OF APPEALS, MARCH 19, 1878 


LANGE V. BENEDICT. 


Defendant was United States district judge, and plaintiff 
was tried at a Circuit Court held by him upon an indict- 
ment for embezzling mail bags. he jury found plain- 
tiff guilty, and that the value of the mail bags was less 
than The penalty prescribed in such case was a 
fine of $200 or imprisonment for one year. Defendant 
as judge sentenced plaintiff to pay a fine of $200 and be 
imprisoned for one year. Plaintiff was imprisoned five 
days and he paid the sum of $200 to the clerk of the 
court asa fine, and the same was paid by the clerk to 
the government. Plaintiff procured a writ of habeas 
corpus which was returned before defendant, who 
was holding the same term of court at which plaintiff 
was sentenced. Defendant, upon the return, vacated 
and set aside the sentence, and as a part of the same 
judicial act and order, passed judgment anew on plain- 
tiff and re-sentenced him to be imprisoned for the term 
of one year, and plaintiff was imprisoned. Under pro- 
ceeding taken by plaintiff for that purpose, to which 
defendant was not a party, the re-sentence of plaintiff 
was set aside by the Supreme Court of the United States 
as being without authority of law. In an action for 
imprisonment under the re-sentence, brought by plain- 
tiff against defendant, held that the act of defendant 
was done by him asa judge, and he was protected by 
; icra, character from the action brought by plain- 
tiff. 


W. H. Arnoua, for appellant. 
B. F. Tracy, for respondent. 


Fouger, J. The plaintiff has brought an action 
against the defendant for false imprisonment and de- 
tention in prison. He alleges that it was wrongful 








+. 
and willful, without just cause or provocation. He 
does not allege that it was malicious or corrupt. The 


complaint in the action sets out the facts in exlenso, 
upon which the plaintiff relies. To this the defendant 
has demurred, stating three causes of demurrer; but 
the one cause relied upon is that the complaint does 
not state facts sufficient to constitute a cause of ac- 
tion. It is well, therefore, to state with some par- 
ticularity the facts which are alleged, or are con- 
ceded. 

In October, 1873, the defendant was judge of the 
District Court, for the United States, of the Eastern 
District of New York. As such, by virtue of an act 
of Congress, he presided at and held the Circuit Court 
of the United States for the Southern District of New 
York, for the October Term of that year. 

The plaintiff was, at that time, arraigned upon an 
indictment of twelve counts, the general purport of 
which was that he had stolen, embezzled or appro- 
priated to his own use certain mail-bags, the property 
of the United States, of the value of $25; he was tried 
upon the indictment; the verdict of the jury was, 
generally, that the plaintiff was guilty, and that the 
value of the mail-bags was less than $25. 

He was indicted under an act of Congress which de- 
clared the offense and affixed the punishment. By 
that act, if the value of the mail-bags taken was found 
to be less than $25, the punishment for the offense 
was a fine of $200, or imprisonment for one year, 

The defendant, sitting as such judge, and holding 
that court at that term, passed judgment upon the 
plaintiff and sentenced him to pay a fine of $200 and 
to be imprisoned for one year. 

It is manifest that the punishment thus imposed was 
more than that affixed to the offense by the act of Con- 
gress. 

The plaintiff paid to the clerk of the United States 
Circuit Court, intending it in full payment of the fine 
so imposed, the sum of $200. This was done on the 
4th day of November, 1873, and during the same term 
of the court, and the clerk made certificate that that 
sum was then on deposit in the registry of that 


court. 

The clerk paid the money into the office of the As- 
sistant Treasurer of the United States in New York 
city, in that circuit, to the credit of the Treasurer of 
the United States, as the fine thus imposed. 

There is no direct allegation in the complaint that 
the plaintiff was imprisoned under that sentenc>. 
There is an allegation that during the same term of 
that court a writ of habeas corpus was granted and re- 
turned into that court in which the imprisonment of 
the plaintiff was made to appear. It may be taken as 
conceded, however, that the plaintiff was actually in 
prison for the space of five days after the pronouncing 
of that sentence and before further proceedings were 
had. At the same term of that court, the defendant 
sitting and holding that court, and as the judge 
thereof, on the return of that writ, vacated and set 
aside the sentence above set forth, and at the same 
time, and as a part of the same judicial act and order, 
passed judgment anew upon the plaintiff, and resen- 
tenced him to be imprisoned for the term of one year. 
Under this action of the defendant the plaintiff was 
imprisoned, which is the alleged wrongful imprison- 
ment and detention of him by the defendant. Judi- 
cial proceedings were afterward had on behalf of the 
plaintiff, the end of which was that the Supreme Court 
of the United States adjudged the resentence above 
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stated to have been pronounced without authority, 
and discharged the plaintiff from his imprisonment. 
It does not appear that the defendant was a party to 
the proceedings in the Supreme Court, or was heard or 
represented there. 

On this state of facts the plaintiff insists that the 
defendant is liable to him in damages. 

The defendant claims that the facts show, that all 
which he did he did asa United States judge, and that 
the judicial character in which he acted protects him 
from personal responsibility. 

In our judgment the question between the parties is 
brought to what, in words at least, is a very narrow 
issue. Did the defendant impose the second sentence 
as a judge; or, although he was at the moment, of 
right, on the bench, and authorized and empowered 
to exercise the functions of a judge, was the act of re- 
sentencing the plaintiff so entirely without jurisdic- 
tion, or so beyond, or in excess of, the jurisdiction 
which he then had as a judge, as that it was an arbi- 
trary and unlawful act of a private person? A nar- 
row issue, but not to be easily determined to the sat- 
isfaction of a cautious inquirer. 

The plaintiff makes a preliminary point, that inas- 
much as the complaint avers that the defendant 
wrongfully and willfully and without jurisdiction 
falsely imprisoned the plaintiff; that, therefore, as a 
technical rule of pleading, the demurrer having ad- 
mitted the allegations of the complaint, there must 
be judgment for the plaintiff. But the complaint does 
not rest satisfied with that general allegation. It rests 
the general allegation upon the special circumstances 
afterward set forth in it, and which are made up of all, 
or nearly all, the facts which we have above recited. 
So we have to consider them as well as the general al- 
legation, and to treat the general allegation as no 
broader or more effectual than the special circum- 
stances upon which the complaint rests it. 

There are not many topics in the law which have 
received more discussion and consideration than that 
of the liability of a person holding a judicial, or quasi 
. judicial office, to an action at law for an act done by 
him while at the same time exercising his office. The 
principles which should govern such action are, there- 
fore, well-settled. The difficulty in satisfactorily dis- 
posing of a particular case is not in finding the rule of 
law upon which it is to be decided, but in determin- 
ing on which side of that rule the facts of the case do 
lie. The general rule, which applies to all such cases, 
and which is to be observed in this, has been in olden 
time stated thus: Such as are by law made judges of 
another shall not be criminally accused, or made liable 
to an action for what they do as judges; to which the 
Year Books (43 Edw. III, 9; 9 Edw. IV, 3) are cited in 
Floyd v. Baker, 12 Coke, 26. The converse statement 
of it is also ancient; where there is no jurisdiction at 
all, there is no judge, the proceeding is as nothing. 
Perkins v. Proctor, 2 Wils. 382-4, citing the Marshalsea 
case, 10 Coke, 65-76, which says: ‘‘ Where he has no 
jurisdiction, non est judex.’’ It has also been stated 
thus, also: No action will lie against a judge acting in 
a judicial capacity for any errors which he may com- 
mit in a matter within his jurisdiction. Gwynn v. 
Pool, Lutw. 937-1160. It has been, in modern days, 
carried somewhat further, in the terms of the state- 
ment: Judges of superior or general jurisdiction are 
not liable to civil actions for their judicial acts, even 
when such acts are in excess of their jurisdiction, and 











are alleged to have been done maliciously and cor- 
ruptly. Bradley v. Fisher, 13 Wall. 351. 

It is to be seen that in these different modes of stat- 
ing the principle there abides a qualification. To be 
free from liability for the act, it must have been done 
as judge, in his judicial capacity, it must have been a 
judicial act. So it always remains to be determined, 
when is an act done as judge in a judicial capacity ? 

And this is the difficulty which has most often been 
found in the use of this rule, and which is present 
here; to determine when the facts exist which call 
into play that qualification. For it is plain that the 
fact that a man sits in the seat of justice, though hav- 
ing a clear right to sit there, will not protect him in 
every act which he may choose or chance to do there. 
Should such an one, rightfully holding a_court for the 
trial of civil actions, order the head of a by-stander 
to be stricken off, and be obeyed, he would be liable. 
Thus, a person in the office of judge of the Ecclesias- 
tical Court in England, excommunicated one for re- 
fusing to obey an order made by him, that he become 
guardian ad lilem for an infant son; and though the 
order was made in a matter then lawfully before the 
court for adjudication, and of which he, as judge, had 
jurisdiction, he was held liable to an action. Beau- 
rain y. Sir William Scott, 3 Campb. 388. He had not, 
as judge, jurisdiction of the person to whom he ad- 
dressed the order. On the other hand, one rightfully 
holding a court for the trial of a criminal action, fined 
and imprisoned a juror, for that he did not bring ina 
verdict of guilty, against one on trial for an offense, 
after the court had directed the jury that such a ver- 
dict was according to the law and facts. The juror 
was discharged from his imprisonment on habeas corpus 
brought in his behalf; and it was held that the act of 
tining and imprisoning him was unlawful, inasmuch 
as there was no allegation of corruption, or like bad 
conduct against the juror. The juror then brought 
action against him who sat as judge and made the or- 
der for the fine and imprisonment, but took nothing 
thereby; for it was held that the judge acted judi- 
cially, as judge, as he had jurisdiction of the person of 
the juror, and jurisdiction of the subject-matter, to 
wit: the matter of punishing jurors for misbehavior 
as such; and that his judgment, that the facts of the 
case warranted him in inflicting punishment, was a 
judicial error to be avoided and set aside in due course 
of legal proceedings, for which, however, he was not 
personally liable. Hammond v. Howell, Recorder of 
London, 2 Mod. 218; Bushell’s Case, Vaughn, 135. So, 
a judge of Oyer and Terminer was protected from in- 
dictment, when he had made entry of record that 
some were indicted for felony before him, whereas, in 
fact, they were indicted for trespass only. 12 Coke, 
25. 
Thus it appears that the test is not alone that the 
act is done while having on the judicial character and 
capacity; nor yet is it alone that the act is not law- 
ful. 

We have seen, too, that the test is not, that the act 
was in excess of jurisdiction, or alleged to have been 
done with malice and corruptly; for even if it is such 
an act, it does not render liable the doer of the act, if 
he be a judge of acourt of general or superior author- 
ity. Bradley v. Fisher, supra. 

We think it clear that there is no liability to civil 
action if the act was done, “in a matter within his 
jurisdiction,” to use the words of Gwynn v. Pool, su- 
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pra. Those words mean, that when the person as- 
sumed to do the act as judge, he had judicial jurisdic- 
tion of the person acted upon, and of the subject- 
matter as to which it was done. Jurisdiction of the 
person is when the citizen acted upon is before the 
judge, either constructively or in fact, by reason of the 
service upon him of some process known to the law, 
and which has been duly issued and executed. What 
is meant by jurisdiction of the subject-matter we 
have had occasion to consider lately in Hunt v. Hunt, 
decided 29th January, 1878. It is not confined within 
the particular facts which must be shown beforea court 
or a judge to make out aspecific and immediate cause of 
action ; it is as extensive as the general or abstract ques- 
tion which falls within the power of the tribunal or offi- 
cer to act concerning. Our idea will be illustrated by a 
reference to Groenwelt v. Burwell, 1 Ld. Raym. 454. 
There the defendants, as censors of a college of physi- 
cians, had imposed punishment on the plaintiff for 
what they adjudged was mal-practice by him. He 
brought his action. They pleaded the character of the 
college, giving them power to make by-laws for the 
government of all practitioners in medicine in Lon- 
don; and to overlook them, and to examine their 
medicines and prescriptions, and to punish mal-prac- 
tice by fine and imprisonment; that they had, in the 
exercise of that power, adjudged the plaintiff guilty 
of mala- praxis, and fined him £20 and ordered him 
imprisoned twelve months, nisi, etc. It was held that 


the defendants had ‘jurisdiction over the person of 
the plaintiff inasmuch as he practiced medicine in 
London; and over the subject-matter, to wit: the wn- 
skillful administration of physic.” 
guage of Holt, C. J., in that case. 


That is the lan- 
And, because 
the defendants had power to hear and punish, 
and to fine and imprison, it was held that they were 
judges of record, and because judges, not liable for 
the act of fining and imprisoning. See, also, Ackerly 
v. Parkinson, 3 Maule & Selw. 411. It is the general 
abstract thing which is the subject-matter. The 
power to inquire and adjudge whether the facts of 
each particular case make that case a part of an in- 
stance of that general thing; that power is jurisdic- 
tion of the subject-matter. Thus in Hammond v. 
Howell, supra, the defendant was saved from liability 
to civil action, inasmuch as he had as judge jurisdic- 
tion of the subject-matter, of punishing jurors for a 
misdemeanor upon the panel. He made an error in 
deciding that the facts of that case made an instance 
of that subject-matter. But the jurors were within, 
his jurisdiction of their persons; and he had jurisdic- 
tion of the subject-matter, and his error was a judi- 
cial error, an act done quatenus judge, not an act as 
Howell the private person, though it was an act con- 
trary to law, grievous and offensive upon the citizen. 
The inquiry then, at this stage of our consideration 
of the case, is this: Whether the defendant, sitting 
upon the bench of the Circuit Court, and being on 
that occasion de jure et de facto the Circuit Court, and 
having, as such, jurisdiction of all persons by law 
within the power of that court, and jurisdiction of all 
subject-matters within its cognizance, whether he had 
jurisdiction of the person of the plaintiff, and of any 
subject-matter wherefrom he had authority to hear 
and adjudge, whether the facts in the case of the 
plaintiff, as then presented to him, fell within any of 
those subject-matters. It is not the inquiry whether 
the act then done, as the act of the court, was errone- 
ous and illegal; that is but another form of saying, 





whether it could or could not be lawfully done, as a 
court by the person then sitting as the judge thereof. 
It is whether that court then had the judicial power 
to consider and pass upon the facts presented, and to 
determine and adjudge that such an act, based upon 
them, would be lawful or unlawful. 

That the defendant, as that court, had jurisdiction 
of the person of the plaintiff is manifest. He was 
before it on a return to a writ of habeas corpus sued 
out by him, and was produced in court by the marshal, 
to whom the writ was sent. He was in the custody of 
law, upon a judgment and sentence of that court; the 
validity of which he was questioning, and seeking 
from that court a vacating and annulling thereof. At 
least, until the order for vacating it was made, the 
plaintiff was lawfully within the power of the court. 

That court also had jurisdiction of the subject-mat- 
ter. It might, by law, indict and try persons charged 
with stealing and appropriating mail-bags; it might 
pass sentence upon them, when duly convicted, of fine 
or imprisonment, during the same term of the court, 
at which one sentence had been imposed; it might va- 
cate it or modify it as law and justice would require. 
Ex parte Lange, 18 Wall. 163. If it had imposed a 
sentence greater than that prescribed by law, it could 
vacate it and inflict one in accord with the law; if no 
part of the invalid sentence imposed had been exe- 
cuted, it could vacate it and inflict one different in kind 
or degree. Id.; Miller v. Finkle, 1 Park. Cr. 374, and 
cases cited there. In England it has been held that 
at the same term the judgment might be altered, and, 
by reason of subsequent conduct of the convicted per- 
son, the punishment be increased (Reg. v. Fitegerald, 
1 Salk. 401); and another sentence has been given after 
a portion of the former one had been suffered. Rex 
v. Price, 6 East, 323. The judgment, as expressed in 
the prevailing opinion in Ex parte Lange, supra, is not 
in accord with those two cases, and we cite them with- 
out expression of approval or otherwise. This was the 
subject-matter, the general matter, then befuvre the 
court. The particular matter, or question, presented 
was the sentence of fine and imprisonment passed upon 
the plaintiff; was it erroneous and unlawful in that it 
went beyond the limit of the law, he having been 
some days in imprisonment under it, and having paid 
asum of money equal in amount to the fine to the 
clerk of the court, who in turn had paid it to an officer 
of the United States government; was it lawful to 
vacate the sentence if in excess of the law; if that sen- 
tence should be vacated, was it lawful, under the facts 
of the case, to impose another sentence which should 
be in accord with the statute; did all these things 
present a case for the exercise of power, by virtue of 
the jurisdiction over the subject-matter? The court, 
we have seen, had the jurisdiction last named; did it 
not also have jurisdiction to adjudicate upon that state 
of facts? If it did have it, and did adjudicate errone- 
ously, was it not a judicial error, to be relieved from 
by such writ as would bring it up for review, rather 
than a wrong done personally to be answered for in a 
civil action? Is not the person who filled the office of 
judge, and by his presence on the bench, made that 
court free from liability for that adjudication, though 
the act done by him was erroneous and unauthorized 
by law? 

It was held by this court in Roderigas v. East River 
Savings Bank, 63 N. Y. 460, that where general jurisdic- 
tion is given to a court of any subject, and that juris- 
diction in any particular case depends upon facts 
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which must be brought before that court for its deter- 
mination upon the evidence, and where it is required 
to act upon such evidence, its decision upon the ques- 
tion of jurisdiction is conclusive until reversed, so far 
as to protect its officers and all other innocent persons 
who act upon it. How does it differ when general 
jurisdiction is thus given, and depends upon the legal 
conclusion from a conceded state of facts, and when 
the court is required to act thereon and draw a con- 
clusion therefrom? Is not the adjudication of that 
court conclusive until reversed, so as to protect? Is 
not the act of adjudication, and the judgment given 
thereon, an act done with jurisdiction, hence, a judi- 
cial act; an act done as a judge, or as acourt? In 
Howell's case, supra, there was no disputed question 
of fact. It was upon a conceded state of facts that he 
acted. He erred in his judgment of the effect in law 
of those facts, yet it was deemed a judicial error. 

It is true that the United States Supreme Court, 
upon a certain state of facts before it, and in a pro- 
ceeding by certiorari, to which this defendant was not 
a party, and in which he was not heard by that court, 
reached the conclusion that the second sentence of the 
Circuit Court was pronounced without authority, and 
discharged the plaintiff from his imprisonment there- 
under. Ex parte Lange, supra. In the prevailing 
opinion given in the case are repeated expressions to 
the effect that the power of the Circuit Court to pun- 
ish, further than the first sentence, was gone; that its 
power to punish for that offense was at an end when 
the first sentence was inflicted and the plaintiff had 
paid the $200 and laid in prison five days; that its 
power was exhausted; that its further exercise was 
prohibited; that the power to render any further 
judgment did not exist; that its authority was ended. 

It is claimed from these expressions that the force of 
the decision in that case is, that the defendant in pro- 
nouncing the second sentence upon the plaintiff did 
not act asa judge. It is plausible to say, that if an 
act sought to be defended as a judicial act has been 
pronounced without authority and void, it could not 
have been done judicially. But we have yet to learn 
that the eminent court which used that language in 
adjudging upon the case made upon that writ would 
hold that the defendant did not act as a judge in pro- 
nouncing the judgment, which was deemed without 
power to sustain it. The opinion also says: ‘‘ A judg- 
ment may be erroneous and not void, and it may be 
erroneous because it is void. The distinctions between 
void and voidable judgments are very nice, and they 
may fall under the one class or the other, as they ure 
regarded for different purposes.”” We do not think that 
learned court would disregard the reasoning of How- 
ell’s case, supra, and others like uuto it. Yet in Bush- 
ell’s case, supra, he was discharged on habeas corpus, 
on the ground that Howell, as judge, had no power or 
authority to fine or imprison him for the cause set up; 
it was called “‘a wrongful commitment;’’ 1 Mod. 184; 
as contrasted with ‘“‘an erroneous judgment; 12 Mod. 
881, 392; and yet, when Hovwell was called to answer in 
a civil action for the act, it was held that, though with- 
out authority, it was judicial. In Bushell’s case, 1 
Mod. 119, Hale, C. J., said: “The habeas corpus and 
the writ of error, though it doth make the judgment 
void, doth not make the awarding of the process void 
to that purpose,’ i. e., of an action against the judge; 
“and the matter was done in a court of justice,’’ he 
continued. So is the comment upon that case, Yates 
v. Lansing, 5 Johns. *290; “it had jurisdiction of the 








cause because it had power to punish a misdemeanor 


in a juror, though in the case before the court the re- 
corder made an erroneous judgment in considering the 
act of the juroras amounting to a misdemeanor, when 
in fact it was no misdemeanor. 2 Mod. 218. 

So in Ackerly v. Parkinson, supra, the defendant 
was held protected, though the citation issued by him 
was considered as a nullity, on the ground that the 
court had a general jurisdiction over the subject-mat- 
ter. 

Let it be conceded, at this point, that the law is now 
declared, that the act of the defendant was without 
authority and was void; yet it was not so plain, as 
then to have been beyond the realm of judicial discus- 
sion, deliberation and consideration, as is apparent 
from the fact that four judges, other than the defend- 
ant, acting as judges, have agreed with him in his 
view of the law. 

He was in fact sitting in the place of justice; he was 
at the very time of the act a court; he was bound by 
his duty to the public, and to the plaintiff, to pass, as 
such, upon the question growing out of the facts pre- 
sented to him, and as a court to adjudge whether a 
case had arisen in which it was the demand of the law, 
that on the vacating of the unlawful and erroneous 
sentence or judgment of the court, another sentence 
or judgment could be pronounced upon the plaintiff. 
So to adjudge was a judicial act done as a judge as a 
court; though the adjudication was erroneous, and 
the act based upon it was without authority and void. 
Where jurisdiction over the subject is invested by law 
in the judge, or in the court which he holds, the man- 
ner and extent in which the jurisdiction shall be ex- 
ercised are generally as much questions for his deter- 
mination as any other involved in the case; although 
upon the correctness of his determination in those 
particulars the validity of his judgment may depend. 
Ackerly v. Parkinson, supra. For such an act a per- 
son acting as judge therein is not liable to civil or 
criminal action. The power to decide protects, though 
the decision be erroneous. See Garnett v. Farrand, 6 
B. & C. 611. 

There is another view of thiscase. It is certain that 
the defendant, as the Circuit Court, had at first juris- 
diction of the plaintiff, and jurisdiction of the cause 
and of the proceedings. That jurisdiction continued 
to and including the pronouncing of the first sentence; 
nay, until and including the giving of the order vacat- 
ing that sentence. If it be admitted that, at the in- 
stant of the utterance of that order, jurisdiction ceased, 
as is claimed by the plaintiff, on the strength of the 
opinion in Zx parte Lange, supra, as commented upon; 
Ex parte Parks, 93 U. 8. 18, and that all subsequent 
to that was coram non judice and void; still it was so, 
not that the court never had jurisdiction, but that the 
last act was in excess of its jurisdiction. Thus in the 
opinion, Ex parle Lange, supra, p. 165, it was said that 
the facts very fairly raised the question whether the 
Circuit Court, in the sentence which it pronounced, 
and under which the prisoner was held, had not ex- 
ceeded its powers. See, also, page 174. We think 
that the whole effect of the opinion is, not that the 
court had no jurisdiction, no power over the prisoner 
and the case, but that it had no authority to impose 
further punishment; “all further exercise of it, in 
that direction, was forbidden,” p. 178. What is an act 
in excess of judicial authority is shown by Clarke v. 
May, 2 Gray, 410. There, a justice of the peace, hav- 
ing jurisdiction of a case, summoned a person to apy 
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pear before him as a witnesstherein. That person dis- 
obeyed. The case was tried and ended. Thereafter 
the justice issued process to punish for contempt the 
person summoned as a witness. He was arrested, 
fined, and not paying, was committed. It was held 
that the power to punish for contempt was incidental 
to the power to try the main case; that when the lat- 
ter was ended, jurisdiction had ceased, and the power 
to punish for contempt no longer existed, and that the 
proceedings had to that end were in excess of juris- 
diction, and the justice was liable. And the distince- 
tion between acase where the magistrate acts with no 
jurisdiction at all, and one where his act is beyond or 
in excess of his jurisdiction, is shown by the case last 
cited, and that of Piper v. Pearson, in the same volume, 
page 120. 

This act of the defendant was then one in excess of 
or beyond the jurisdiction of the court. 

And though, when courts of special and limited ju- 
risdiction exceed their powers, the whole proceeding is 
coram non judice and void, and all concerned are liable, 
this has never been carried so far as to justify an action 
against a judge of a superior court, or one of general 
jurisdiction, for an act done by him in a judicial’capac- 
ity. Yates v. Lansing, supra; Bradley v. Fisher, 
supra; Randall v. Brigham, 7 Wall. 523. In the last 
cited case it is said of judges of superior courts: 
They are not liable to civil actions for their judicial 
acts, even when such acts are in excess of their juris- 
diction, unless, perhaps, they are done maliciously or 
corruptly. Pages 536, 5387; and in the other cases a 
distinction is observed and insisted upon, between ex- 
cess of jurisdiction and a clear absence of all jurisdic- 
And to the same effect 


tion over the subject-matter. 
is this: ‘‘For English judges, when they act wholly 


without jurisdiction * * * haveno privilege.” Per 
Parke, B., Calder v. Holket, 3 Moore’s P. C. C. 28, 75. 

Now it may be conceded that the Circuit Court is 
not a court of general jurisdiction; that in a sense it 
isacourt of limited and special jurisdiction (Kempe’s 
Lessee v. Kennedy, 5 Cranch, 173, inasmuch as’ it must 
look to the acts of Congress for the powers conferred. 
But it isnot an inferior court. It is not subordinate to 
all other courts, in the same line of judicial function. 
It is of intermediate jurisdiction between the inferior 
and Supreme Courts. It is a court of record; one 
having attributes, and exercising functions independ- 
ently of the person of the magistrate designated gen- 
erally to holdit. Per SuHaw, C.J. Ex parte Gladhill, 
8 Metc. 168,170. It proceeds according to the course of 
common law; it has power to render final judgments 
and decrees which find the persons and things before 
it, conclusively, in criminal as well as civil cases, 
unless revised on error or appeal. Grignon’s Lessee v. 
Astor, 2 How. (U. 8.) 341. See Ex parte Tobias Wat- 
kins, 3 Peters, 198. ‘‘Many cases are to be found 
wherein it is stated generally that when an inferior 
court exceeds its jurisdiction,its proceedings are’entire- 
ly void and afford no protection to the court, the party, 
or the officer who executes its process. I apprehend 
that it should be qualified when the subject-matter of 
the suit is within the jurisdiction of the court, and the 
alleged defect of jurisdiction arises from some other 
cause.’’ Per Marcy, J., Savacool v. Boughton, 5 Wend. 
172. How much more so, when the court is not in- 
ferior. 

There are analogies in the law. Take the case of are- 
moval of acause from a State court to the Circuit 
Court of the United States. When the party petition- 





ing for a removal has presented his papers in due form 
and sufficiency to the State court, and has in all 
respects complied with the terms of the act of Cong- 
ress, the State court cannot refuse. Though it does, 
all subsequent proceedings in it are coram non judice. 
See Fisk v. U. P. &. R. Co., 6 Blatchf. 362; Matthews v. 
Leyall, 6 McLean, 13. Though the judge of the State 
court has a legal discretion to exercise as to the right 
of removal (Ladd v. Tudor, 3 Woodb. & M. 325), if*the 
facts entitle toa removal, it may not be withheld; and 
when they are shown it is the duty of the State court 
to proceed no further; each step after that is coram 
non judice. Gordon v. Longest, 16 Peters, 101. Yet, 
in case a judge did, in the honest exercise of his judge 
ment, refuse a removal and proceed with the case in 
the State court, would it be contended that he was 
liable in a civil action? He had jurisdiction of the 
cause originally. That jurisdiction had ceased. His 
further acts were beyond or'in excess of his jurisdic- 
tion. 

A plea of title put in a court of a justice of the’peace 
in accordance with statute ousts it of jurisdiction. 
That court had jurisdiction of the cause originally, 
and the power to pass upon the sufficiency of the plea 
and accompanying papers. If it should err, and hold 
that jurisdiction had not been taken away, when it 
had, would the magistrate be liable in a civil action— 
always allowing for the difference in that that court 
is of limited and special jurisdiction. See Striker v. 
Mott, 6 Wend. 465. 

For these reasons we are of the opinion that the 
defendant is protected by his judicial character from 
the action brought by the plaintiff. 

We have not gone into a written consideration of 
all the matters urged by the learned and zealous 
counsel for the plaintiff in the very elaborate and ex- 
haustive brief and printed argument. We have read 
them with great interest and benefit. To follow them 
in an opinion, and to comment upon all the cases cited 
and positions taken, would be to write a treatise upon 
this subject. That would be no good reason why they 
should not be followed and discussed, if the require- 
ments of the case demanded it. The case turns upon a 
question more easily stated than it is determined—was 
the act of the defendant done as a judge? Our best 
reflection upon it, aided by the reasonings and con- 
clusions of many more cases than we have cited, has 
brought us to the conclusion, that as he had jurisdic- 
tion of the person and of the subject-matter, and as 
his act was not without the inception of jurisdiction, 
but was one no more than in excess of, or beyond 
jurisdiction, the act was judicial. 

We are not unmindful of the considerations of the 
protection of the liberty of the person, and of the stay- 
ing of a tendency to arbitrary exercise of power, urged 
with so much eloquence by the learned and accom- 
plished counsel for the appellant. Nor are we of the 
mind of thecourt in 2 Mod. 218, 220, that: ‘‘ These are 
mighty words in sound, but nothing to the matter.” 
They are to the matter, and not out of place in sucha 
discussion as this. Nor have we been disposed to out- 
weigh those considerations with that other class, which 
set forth the need of judicial independence and of its 
freedom from vexation on account of official action, and 
of the interest that the public have therein. See Brad- 
ley v. Fisher, swpra; Taafe v. Downs, in note to Calder 
v. Halket, 3 Moore’s P. C. C. 28, 41, 51, 52. 

These are not antagonistic principles ; they are sim- 
ply countervailing. Like all other rules which act in 
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the affairs of men, preponderance may not be fondly 
given to one to the disregard of the other; each should 
have its due weight yielded to it, for thus only isa safe 
equipoise reached. 

We have arrived at our decision upon what we hold 
to be long and well-established principles, applied to 
the peculiar facts of this interesting case. 

; — judgment of the General Term should be af- 
rm 


Andrews,, J., absent. 
————__ 


LIABILITY FOR NATURAL CONSEQUENCE OF 
NEGLIGENT ACT. 
ENGLISH HIGH COURT OF JUSTICE, COMMON PLEAS 
DIVISION, MARCH 2, 1878. 


Firts v. Bow1iine Iron Works Co. 


All concur. 


Plaintiff? and the defendants, the lessees of a colliery, oc- 
cupied adjoining lands under the same lessor; defend- 
ants having covenanted in their lease to fence and keep 
fenced their lands for the benefit of the lessor or his 
tenants. The defendants had fenced their land accord- 
ingly with old wire rope, originally put up by former 
tenants of the colliery twenty years before. Fragments 
of this fencing, having become detached by rust and 
deeay, fell on to the plaintiff’s land, on which a cow 
was grazing, and some of these fragments, being acci- 
gentaity swallowed by the cow, caused the animal’s 

Held, that the plaintiff could maintain an action inst 
the defendants for the damage so caused by their neg- 
ligence, the death of the cow being the natural and 
direct result of the state of the fence, which was within 
the knowledge of those who were bound to maintain it. 
ASE stated on appeal from the County Court of 

Bradford. 

The plaintiff and defendants were occupiers of ad- 
joining lands, which they held under the same lessee; 
the defendants being tenants of a colliery and iron 
works, and the plaintiff of afarm. The defendauts 
had fenced their colliery off from the plaintift’s land 
with a fencing made cf old wire rope, which had been 
used by previous tenants of the colliery twenty years 
before, and was rusty and decayed with age. Frag- 
ments of the wire, becoming detached in consequence 
of its decayed state, fell on to the plaintiff's grass land 
adjoining, and were accidentally swallowed by the 
plaintiff's cow, causing its death. 

By acovenant in the lease of the colliery and works, 
the defendants were bound to keep their lands fenced 
for the benefit of the lessor and his tenants. 

The plaintiff having sued the defendants in the 
County Caurt for negligently keeping the fence ina 
dangerous condition, and having proved that on a 
previous occasion complaint had been made of a simi- 
lar casualty to the tenants of the colliery, who were 
not then incorporated as the defendant company, the 
County Court judge gave judgment for the plaintiff. 
The defendants appealed. 

Swift (Wills, Q. C., with him), for defendants, cited 
Wilson v. Newberry, 25 L. T. Rep. (N. 8.) 695; L. Rep., 
7 Q. B. 31. 

Cave, Q. C., and Wilberforce, for the plaintiff, cited 
Fletcher v. Rylands, 13 L. T. Rep. (N. 8.) 121; L. Rep., 1 
Ex. 265;3 H. of L. 330; Bonamy v. Backhouse, 4 L. T. 
Rep. (N. 8.) 754; E. B. & E. 622, 659; Barnes v. Ward, 
9C. B. 292; Vaughan v. Menlove, 3 Bing. N. C. 468; 
Lambert v. Bessy, T. Raymond, 422. 

DENMAN, J., referred to Humphreys v. Cousins, 36 
L. T. Rep. (N. S.} 180; L. Rep., 2C. P. Div. 239. 

Swift, in reply, cited Greenland v. Chaplin, 5 Ex. 
248, where Pollock, C. B., says that he has consider- 





able doubt whether a person guilty of negligence is 
responsible for all consequences, even those which 
could not reasonably have been expected to occur, and 
contended that a man may do as he will with his own 
land. Jordinv. Crump, 8 M. & W. 782. 

LINDLEY, J. (after recapitulating the facts of the 
case). The first contention that has been made in this 
case is that the complaint which was made in 1867 of 
the dangerous condition of this fence, when a similar 
accident occurred, was notice to the defendants of its 
defective state. That, I think, is going too far. That 
complaint was made by letter addressed to the teuants 
of the colliery, before the present company was incor- 
porated, and it is not shown that it was ever acknowl- 
edged, or ,even that it ever reached its destination. 
It cannot be said that that letter was sufficient to affect 
the present defendants with notice. But quite apart 
from that consideration, we are of opinion, looking to 
the other facts stated in the case, that the action is 
maintainable. The facts are that the fence was made 
of wire rope, and that the nature and condition of 
the wire was known to the defendants. The natural 
result of the condition of that wire fence was that 
certain fragments became detached and fell upon the 
land of the plaintiff. The natural result of those 
fragments falling upon the land of the plaintiff was 
that the plaintiff's cow swallowed them with the grass 
on which she was grazing. Thedeath of the plaintiff's 
cow was therefore the natural and direct result of the 
condition of the wire fence, which must have been 
known to the defendants; and we think the defendants 
are liabie for the natural consequence of that which they 
did or omitted to do. The case of Wilson v. New- 
berry, (ubi sup.), which was cited for the defendants, 
appears at first sight opposed to the view we are 
taking; but that case was decided upon demurrer, and 
the question was whether the (declaration contained 
sufficient to support the action. That was the case of 
horses being poisoned by yew clippings from a tree 
growing on adjoining land; but it did not appear from 
the declaration where the yew tree was growing, ex- 
cept that it was somewhere on the defendant’s land. 
It was not stated that it was growing near the bound- 
ary or fence, nor was it suggested how the yew clip- 
pings came on the defendant’s land. They might, for 
all that appeared in the declaration, have been carried 
there by a third person. We think that case is very 
distinguishable from the present, and that the plaintiff 
here is entitled to maintain his action. 

DENMAN, J., concurred in the above judgment. 

Judgment affirmed. 
—__.——_——_—— 
NATIONAL BANK CAN BE LOCATED IN BUT 
ONE PLACE. 
UNITED STATES CIRCUIT COURT, E. D. PENNSYLVA- 
NIA, APRIL 23, 1878. 


NATIONAL STaTE BANK OF CAMDEN v. PIERCE. 


A National bank located in New Jersey for the convenience 
of persons in Philadelphia, kept aclerk in that city who 
received deposits. Held, that the bank did not become 
located in Philadelphia so as to be liable to taxation. 

ILL to procure an injunction to restrain the bank 
assessors of the State of Pennsylvania from return- 
ing an assessment upon the capital stock to the audi- 
tor-general of theState and to have the assessment 
declared illegal. It appeared from the bill set forth 
that the plaintiff was a National bank engaged in busi- 
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ness in New Jersey; that for the convenience of per- 
sons in Philadelphia desiring to deposit money therein, 
it kept a clerk in an office in that city, to’'receive depos- 
its and to deliver them to the bank in Camden, N. J., 
at the close of each day ; that the defendants, whojwere 
the bank assessors of the State of Pennsylvania, had 
served on the plaintiff a notice of an assessment of a tax 
upon the entire capital stock of the bank; that said 
assessment, which was made under acts of the assem- 
bly of Pennsylvania of April 12, 1867, April 2, 1868, and 
December 22, 1869, was contrary to law and void; that 
the plaintiff had taken an appeal from the assessment 
in due time, but the assessors refused to vacate or alter 
the assessment. 

John Goforth (with him C. S. Carson), for plaintiff. 

S. G. Thompson, for defendants. The simple ques- 
tion is, is this a bank located in Pennsylvania? A bank 
may be either of discount or deposit. If it performs 
the function of either in a place, it becomes located 
there. If it does business in two places, it must be 
taxed in both. 


[CADWALADER, J. It is a criminal offense to carry 
on banking business in the way suggested in Penn- 
sylvania without a license obtained in a particular 
manner, but that does not make the offender a bank 
located in Pennsylvania. ] 

This is not an assessment upon a stockholder as such, 
but upon the bank. 

McKENNAN, J. (CADWALADER, J., concurring). We 
have decided, after full discussion, that even whena 
corporation carries on business in a State, it does not 
thereby become an inhabitant of it, and we cannot go 
farther and say that by similar conduct a corporation 
becomes located therein. 

Injunction granted. 

——__.__—__—— 


EVIDENCE OF EXPERTS AS TO FOREIGN 
LAW. 


NGLISH judges, in the more recent cases, have 
looked with some jealousy upon the evidence of 
experts upon questions of foreign law. One of the 
leading authorities on the subject is The Sussex Peer- 
age case, 11 C. & F. 85, where the House of Lords per- 
mitted the late Cardinal Wiseman, as a Roman Cath- 
olic bishop and coadjutor to a vicar apostolic in this 
country, to give evidence as to the matrimonial law of 
Rome. Lord Langdale based his decision on this 
ground: ‘‘ Heis engaged in the performance of respon- 
sible public duties, and connected with them; and in 
order to discharge them properly he is bound to make 
himself acquainted with this subject of the law of 
marriage. That being so, his evidence is of the na- 
ture of that of a judge.’’ In Van Donckt v. Thellu- 
son, 8 C. B. 812, the ,Court of Common Pleas allowed 
the law of Belgium as to a promissory note payable in 
that country to be proved by a London hotel-keeper, 
who was a native of Belgium, and had formerly car- 
ried on business at jBrussels as a merchant and stock- 
broker. Mr. Justice Maule observed: ‘** Applying one’s 
common sense to the matter, why shouid not persons 
who may reasonably be supposed to be acquainted with 
the subject (though they have not filled any official 
appointment, such as judge, or advocate, or solicitor) 
be deemed competent to speak upon it? * * * All 
persons, I think, who practice a business or profession 
which requires them to possess a certain knowledge of 
the matter in hand, are experts, so far as expertness is 





required.”” On the other hand, in Bristow v. Seque- 
ville, 5 Ex. 275, the Court of Exchequer refused to al- 
low the law of Prussia as to a question of stamp duty 
to be proved by a witness who had merely studied 
that law at the University at Leipsic. Mr. Baron Al- 
derson inquired why, if the evidence were admissible, 
‘*may not a Frenchman, who has read books relating 
to Chinese law, prove what the law of China is.”’ This 
decision was followed not long ago by Sir James Han 
nen (In the Goods of Bonelli, 24 W. R. 255; L. R., 1 P. 
D. 69), who refused to decide a question of the testa- 
mentary law of Italy upon the affidavit of a gentle- 
man who described himself as a ‘‘certified special 
pleader "’ and ‘familiar with Italian law,” there being 
nothing to show that his familiarity with the Italian 
law was obtained otherwise than by studying it in this 
country. And the same judge gave a similar decision 
last week in Cartwright v. Cartwright and Anderson, 
an undefended divorce suit, the marriage between the 
parties having been celebrated at Montreal. In order 
to prove the validity of the marriage according to the 
law of Canada, the counsel for the petitioner called 
Mr. Bompas, Q. C., who deposed that he was familiar 
with Canadian law, having practiced for many years 
in Canadian appeals before the Judicial Committee of 
the Privy Council, which is the final Court of Appeal 
for the Dominion of Canada. Sir J. Hannen declined 
to admit Mr. Bompas’ evidence or to hold that an 
English barrister by practicing before the Privy Coun- 
cil becomes an expert as to any system of law in re- 
spect of which the Privy Council may be the final 
Court of Appeal.—Solicitors’ Journal. 
—@———. 
RECENT AMERICAN DECISIONS. 


COURT OF CHANCERY, NEW JERSEY, FEBRUARY, 
1878, TERM.* 


CHATTEL MORTGAGE. 

To trustees for bondholders : failure to refile : one bond- 
holder cannot obtain preference over other.—Besides a 
mortgage on lands, a chattel mortgage, covering the 
fixtures thereon, was executed at the same time and 
to secure the same debt, consisting of several bonds. 
Held, that one bondholder could not, by obtaining a 
judgment on his bond and levying on such fixtures, 
acquire a preference over the other bondholders, even 
if those fixtures were not part of the realty and the 
chattel mortgage had not been refiled within the time 
required. (Rev. p. 709, § 41.) As between mortgagor 
and mortgagee, a chattel mortgage is good without re- 
filing. Fish v. N. Y. Water P. Pap. Co. 

DIVORCE. 

Husband may fix residence, and refusal of wife to live 
with him is desertion.—A husband has the right to 
choose the place of residence for his family. Repeated 
refusals by a wife to live with her husband in the 
place of residence chosen by him, without a justifying 
cause, constitutes such desertion as entitles him to a 
divorce. Hunt v. Hunt. 

EMPLOYEE. 

One agreeing to do whole business of corporation un- 
der contract is not.—A person who furnishes the labor 
or services of others, under a contract to do the whole 
business of a corporation, or a particular branch of it, 
is not an employee, but a contractor. Leh. Coal and 
Nav. Co. v. Cent. R. R. Co. of N. J. : 


*To appear in 29 Stewart's (29 N. J. Eq.) Reports. 
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INTOXICATION. 

Contracts made wnder influence of, will be set aside.— 
A deed made by a person while in a state of intoxica- 
tion will be set aside if advantage has been taken of 
his situation, or his drunkenness was produced by the 
act or connivance of the person to be benefited by the 
deed. Courts cannot protect the rash against the con- 
sequences of imprudent contracts, if they enter into 
them voluntarily, and not through fraud or artifice. 
O’ Conner v. Rempt. 

LEGACY. 

1. Where misnomer will not defeat.—A misnomer of a 
corporation legatee will not defeat a bequest if such 
legatee can be identified. Goodell v. Un. Ass. of Child- 
ren’s Home. 

2. Gift void for uncertainty.—A gift to “Trinity 
Church Sunday School in Mount Holly, $1,000 to be 
safely invested, the interest to be applied to making 
Christmas prese:its to the scholars of said school,” is 
not a legal charity, and is void, also, for uncertainty in 
not designating the kind of gifts, and because such dis- 
tribution is indiscriminate as to persons and devoid of 
all purpose. Ib. 

3. Valid gifts.—A gift of “ the interest of $1,000 yearly 
to help form a Young Men’s Christian Association,” 
ete., is good as a charity, and will be applied not only 
to assist in the formation of such association, but also 
in its maintenance. A gift to a testator’s brother 
(with a provision for a trustee or trustees in his stead 
in case of bis refusal or death) ‘ of $10,000 to the end 
that the interest be applied at discretion to alleviating 
the wants and sufferings of the deserving poor of 
Mount Holly,” isa charity which this court will pro- 
tect and effectuate. Ib. 

RECEIVER. 

Of railroad, authority to repair.—The court will au- 
thorize a receiver of a railroad company to make all 
necessary repairs, and, if necessary, will charge the 
expense as a first lien on the property prior to existing 
mortgages thereon. Hoover v. Montcl. and G: L. Rail- 
way Co. 

—_—_>___——_ 


RECENT ENGLISH DECISIONS. 


CONTRACT. 

Charter-party : classification of ship: warranty.—In 
a charter-party the ship was described as newly classed 
“Al. Record of American and Foreign Shipping 
Book.”’ The ship was chartered to New Orleans to 
load cotton. Soon after her arrival there the certifi- 
cate of her classification was canceled, and the char- 
terers were in consequence unable to obtain insurances 
on the cotton, and they refused tv load the ship. In 
an action by the ship-owners against the charterers for 
breach of the charter-party, it was held (affirming the 
decision of Denman, J.), that there was no breach of 
warranty by the plaintiffs, because the statement of 
the ship’g classification in the charter-party was a war- 
ranty only that she was so classed at that time, and 
not that she was rightly, or would continue so classed, 
and that plaintiffs were entitled to maintain their ac- 
tion. Ct. App., Feb. 8, 1878. French v. Newgass, 38 
L. T. Rep. (N. S.) 164. 

CRIMINAL LAW. 

Rape: married woman asleep: belief that the prisoner 
was her husband.—While a married woman was asleep 
in bed with her husband, the prisoner got into the bed 
and proceeded to have connection with her, she being 





then asleep. When she awoke, she at first thought he 
was her husband, but on hearing him speak, and seeing 
her husband at her side, she flung the prisoner off, and 
called out to her husband, when the prisoner ran away. 
Held, the prisoner was guilty of the crime of rape. 
Crown Cases Reserved. May 18, 1878. Reginav. Young, 
38 L. T. Rep. (N. S.) 414. 
PARTNERSHIP. 

Good will included in estate of.—Good will is, in the 
absence of agreement to the contrary, included in the 
“estate and effects’ of a partnership. (Hall v. Hall, 
20 Beav. 139, questioned.) Ch. Div., March 25, 1878. 
Steuart v. Gladstone, 38 L. T. Rep. (N. 8.) 557. 

SPECIFIC PERFORMANCE. 

Sale of real estate: contract by letter : offer by vendor : ac- 
ceptance by purchaser * subject to the title being approved 
by our sclicitors.’-—A vendor by letter offered to sella 
freehold property for a certain sum, and the purchaser 
replied, by letter, “ I accept your terms, and agree to pay 
you the said sum, subject to the title being approved 
by our solicitors.’”” To an action by the purchaser for 
specific performance of the contract alleged to be con- 
tained in the two letters the vender demurred. Held 
(reversing the decision of Malins, V. C.), that there 
was no binding contract, as the purchaser had, in the 
words, ‘“‘subject to the title being accepted by our 
solicitors,” imported an additional term which had 
not been accepted by the vendor. Ct. App., April 30, 
1878. Hussey v. Payne, 38 L. T. Rep. (N. S.) 543. 

TRADE-MARK. 

New substance patented.—The inventor of a new sub- 
stance took out a patent for it. While the patent ex- 
isted he alone made and sold the substance, and always 
called it by acertain name. Held, that after the ex- 
piration of the patent he was not entitled to the exclu- 
sive use of that name. Ch. Div. , January 30, 1878. 
Linoleum Manufacturing Co. v. Nairn, 38 L.T. Rep. 
(N. S.) 448. 

peer: « # SEE 


NOTES OF RECENT DECISIONS. 


ACTION: ON PROMISE MADE TO ONE FOR BENEFIT OF 
ANOTHER.—The rule that when one person having 
money belonging to another, and having agreed with 
that other to pay it to a third, an action will lie by the 
person beneficially interested, does not extend to cases 
where the contract is for the benefit of the contract- 
ing party, and the third person is a stranger to the 
contract and the consideration. Wherea contract to 
pay money leaves the promisor liable to an action by 
the promisee or his personal representatives. an action 
cannot be maintained by a third person beneficially 
interested in the subject-matter of the contract. Sup. 
Ct., Pennsylvania, Nov., 1877. Guthrie v. Kerr (W. 
N. Cas.). 

CRIMINAL LAW: TRIAL: EVIDENCE MUST BE GIVEN 
IN PRESENCE OF PRISONER.—The court directed a wit- 
ness to accompany the jury, under charge of the sheriff, 
and show them the place where the offense was com- 
mitted, and where the different parties stood during 
its occurrence. Held, that this was erroneous — not 
only being opposed to the letter of the Code — but sub- 
versive of the principle which gives to a defendant the 
privilege of being confronted by the witness against 
him in all evidence given. Sup. Ct., California, April 
22, 1878. People v. Green (Cal. L. Rec.). 

FRAUDULENT CONVEYANCE: TRANSFER WITHOUT 
CONSIDERATION.—The trausfer of property without 
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consideration by a debtor on the eve of contracting 
new debts, though without actual fraud, is fraudulent 
in point of law, and is void as to creditors, and the 
conveyance must be set aside. U.S. Cire. Ct., New 
Jersey, May 22, 1878. Caller v. McNabb (N. J. L. J.). 


GIFT: FOK BENEFIT OF THIRD PARTY MAY BE RE- 
VOKED BY DONOR.—Held, that a stipulation for the 
benefit of a third party made in a deed of donation 
may be revoked by the donor, even without the con- 
sent of the donee, if he has no interest in its fulfill- 
ment; so long as the person intended to be benefited 
has not expressed his intention of accepting it. Que- 
bec Ct. of Review, April 30,1878. Grenier v. Leroux 
(Montr. Leg. N.). 

ILLEGAL CONTRACT: CONTRACT AS TO BIDDING AT 
SHERIFF'S SALE, NOT.—An agreement between two 
persons that one of them shall bid up a property at 
sheriff's sale to a certain figure, and then re-sell it to 
the other, is perfectly legitimate. Quebec Ct. of Re- 
view, April 30, 1878. Grenier v. Leroux. 

NATIONAL BANK: USURY: MAY CHARGE ANY IN- 
TEREST STATE BANK ALLOWED TO.—A national bank 
is not limited as to the rate of interest it may charge 
by the general law of the State in which it is located, 
but may legally exact whatever rate of interest, dif- 
ferent from the general rate, shall be allowed by the 
State to State banks of issue. U.S. Circ. Ct., W. D. 
Pennsylvania, June 3, 1878. First Nat. Bank v. Dun- 
can (Int. Rev. Rec.). 


REMOVAL OF CAUSE: ACTION FORECLOSING MORT- 
GAGE: WHEN NOT REMOVABLE: CROSS-BILL DOES NOT 
AFFECT.— (1) Where D., a citizen of California, filed a 
bill to foreclose a mortgage against M., the mortgagor, 
also a citizen of California, and F. a subsequent incum- 
brancer and a citizen of New York, there can be no 
final determination of the controversy between D. and 
F. without the presence of M., and the suit is not 
removable by F. to the Circuit Court of the United 
States under section 639 of the Revised Statutes. (2) 
Neither in such case where the only controversy is as 
to the validity of the mortgage, and whether there is 
any thing due on it, is there ‘‘a controversy which is 
wholly between citizens of different States,” or “‘which 
can be fully determined as between them,” within the 
meaning of section 2 of the act of March 3, 1875 (18 
Stat. 470), and the case cannot be removed to the 
National courts under the provisionsof thatact. (3) 
Where a cross-bill filed by one defendant against com- 
plainant, and its co-defendant only sets up the same 
matter as that set up in the respective answers of the 
defendants to the original bill, it is merely matter of 
defense, and in no way affects'the right of removal 
under the statutes cited. U.S. Cire. Ct., California. 
Donohue v. Mariposa L. & M. Co. (Pac. C. L. J.) 

SURETYSHIP: BAIL BOND INVALID IF NOT FOR 
LEGAL OFFENSE.—There can be no judgment against 
the sureties on a forfeited bail bond that does not de- 
scribe any offense against the Penal Code of the State. 
Ct. App., Texas, Feb. 27, 1878. Foard v. State (Tex. 
L. J.) 

USsURY : PAYMENT OF COMMISSIONS TO LOAN BROKER, 
NnNoT.— Payment of commission to loan broker for effect- 
ing aloan does not render the contract of lending 
usurious, unless it appears that the claim for commis- 
sions was but a device of the lender to evade the usury 
laws, and so obtain a larger sum for the use of his 
money. The payment of commissions to the broker 





not being a condition imposed by the lender, but the 

subject of an agreement between the borrower and 

the broker as compensation for his services in effecting 

the loan, the loan will be upheld. U. S. Cire. Ct., N. 

D. Illinois, June 18, 1878. Eddy v. Badger (Chi. L. N.) 
—_.—___——_ 


NEW BOOKS AND NEW EDITIONS. 
AMERICAN Dectsrons, Vou. III. 


The American Decisions, containing all the cases of general 
value and authority decided in the courts of the several 
States from the earliest issue of the State reports to the 
iv 2 1869. Compiled and annotated by John Proffatt, 

B., author of a Treatise on Jury Trial, Vol. IIT. 
San Francisco: A. L. Bancroft & Company, 1878. 


To present volume contains cases selected from 

these reports: 2, 3 and 4 Massachusetts, 3 Day 
(Connecticut), 1,2 and 3 Johnson (New York), 3 Har- 
ris & Johnson (Maryland), 6 Call (Virginia), 1,2 and 3 
Hening & Mumford (Virginia), 1 Murphey (North Car- 
olina), 2 Brevard (South Carolina), 1 Harding (Ken- 
tucky), and 1 Overton (Tennessee), sixteen volumes in 
all. The time embraced is from 1804 to 1809. The 
selection of cases is as excellent as that in the prior 
two volumes, and we think it may be said that the 
book contains all the case law of general value in the 
volumes from which the selections are taken. The 
subjects embraced are not as numerous as appear 
in the reports of the present day. 

The important subject of constitutional law is repre- 
sented by a single case. Five cases relate to corpora- 
tions, and only a single one to fire insurance. Marine 
insurance is very fully represented, thirteen cases re- 
lating to it. Not a single case relates to life insurance 
or negligence. 

There were life insurance companies in those days, 
but they were undoubtedly prompt and _ willing 
to settle their losses, and the statutes giving actions 
for death by negligence, were not in operation, and 
the various instrumentalities which are productive of 
serious iujuries to the person had not come into use. 
Very many of the cases are annotated, and the later 
cases, wherein they have been recognized as authority, 
referred to, the notes to Schemerhorn v. Vanderheyden, 
on page 305, upon the subject of promise for the bene- 
fit of a third person; to Jackson v. Kniffen, on page 
395, as to the admissibility of testator’s declarations 
on inquiries relating to wills, and to Fitzhugh v. Love’s 
Executor, on page 571, upon the subject of indorsement, 
being very elaborate. Altogether the volume is fully 
up to its predecessors. These reports ought to find 
their way into every lawyer’s library. 


UNITED StTaTEs DIGEST. 


sae Decisions of the various courts within the Unges 
States. By Benjamin Vaughn Abbott. New Series, Vol. 
} I eae Digest for 1877. Boston: Little, Brown & 
0., 1878. 


“Knowledge is of two kinds,” said Dr. Johnson; 
‘““we know a subject ourselves, or we know where we 
can find information upon it!” The latter is about all 
the knowledge a lawyer can hope to have of case law. 
The general principles of the law all good lawyers 
know, but beyond that their knowledge is limited al- 
most entirely to the knowing where to find informa- 
tion. To our profession, therefore, digests are of the 
utmost importance, for they bring under one view and 
show at a glance a variety of case law that otherwise 
would require weeks and mouths to come at. 

Among these useful helps, we know of no one more 
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valuable than the Unitep States Digest. In it are 
brought together and arranged for ready reference all 
the vast mass of adjudications that have been made by 
the courts of this country. It is, no doubt, especially 
in the first series, often inaccurate and unsatisfactory ; 
but to avoid errors in so great an undertaking was al- 
most impossible. With all its faults, it isthe most 
comprehensive work of reference that a lawyer can 
have at hand. As a work of reference only, should it 
be used; for the lawyer who uses it as an authority— 
who rests his cases upon its statements—has no one but 
himself to censure if he is misled. 

The Annual Volumes, of which the Eighth is now 
before us, are much more carefully executed—much 
better ip analysis, arrangement and classification—than 
the first series. The Eighth Volume gives a digest of 
ninety-fourVolumes of Reports—thirteen of which are 
United States Reports, and eighty-one State Reports. 
The labor upon it seems to have been done with more 
than usual care and judgment. 

A long and constant use of this Digest enables us to 
speak with confidence of its merits, and we say, unhes- 
itatingly, that it is a work which every lawyer, who is 
interested in adjudications beyond the circle of his 
own State, will find of great service to him. 


—_>___— 


OBITUARY. 


SrpneY BREESE. 


IDNEY BREESE, judge of the Supreme Court of 
Illinois, died at his home at Carlyle in that State» 
onthe 27th ult. He was born at Whitesboro, Oneida 
county, N. Y., July 15, 1800. He was educated at 
Union College at Schenectady, N. Y., where he was 
graduated in 1818. He went at once to Illinois where 
he studied and was admitted to the bar. In 1822 he 
was appointed prosecuting attorney of the Second Ju- 
dicial Circuit of that State, which office he held until 
1827. In 1831 he published Breese’s Reports of the 
Supreme Court Decisions, the first law report appear- 
ing in Illinois. In 1835 he was elected judge of the Sec- 
ond Circuit Court, which position he held until 1841, 
when he was elected judge of the Supreme Court. In 
1842 he was chosen United States senator. He remained 
in the Senate until 1849. In 1855 he was again elected 
Circuit judge, and in 1857 was again chosen to the Su- 
preme bench. He was three times Chief Justice of the 
Supreme Court. As a judge he stood high for learn- 
ing, ability and integrity, and his political career was 
connected with many very importaut events. 


SAMUEL B. GARVIN. 

Samuel B. Garvin, formerly a judge of the Superior 
Court of New York, died at his residence in that city 
on the 28th ult. He was born at Butternuts, Otsego 
county, N. Y., in 1811. Afterhis admission to the bar 
he practiced law at Norwich, N. Y., until 1840, when 
he moved to Utica. He was elected district attorney 
of Oneida county in 1850. In 1856 he was appointed 
United States district attorney for the Northern Dis- 
trict of New York. In 1858 he removed to New York 
and became a member of the firm of Schaeffer, Garvin & 
Dodge. In 1862 he was elected a judge of the Superior 
Court, which position he afterward resigned. He was 
thereafter appointed district attorney of New York, 
to fill a vacancy, and was also elected to the same office 
for a full term. In every position and office he filled he 
displayed talent of a high order. 





CORRESPONDENCE. 


JUDGE OR JUSTICE? 

N a recent notice of the newly-appointed Judge 

of the Court of Appeals, Hon. Samuel Hand, the New 
York Daily Register repeatedly refers to him as Jus- 
tice Hand, and to his late father, as Judge Hand. And 
the titles of members of the Supreme Court and Court 
of Appeals are frequently thus confused. Article 6 of 
our State Constitution makes the distinction quite 
marked. The Court of Appeals is said to be com- 
posed of “‘a Chief. Judge and six Associate Judges,” 
while the office of Justice of the Supreme Court is al- 
ways spoken of. Section 10 provides that “the 
Judges of the Court of Appeals and the Justices of the 
Supreme Court shall not hold any other office,’’ etc. 
This distinction is uniformly observed in the Constitu- 
tion. The title ‘ Justice,’’ therefore, as applied to the 
present Judge Hand, or any of his associates in the 
Court of Appeals, seems inappropriate. On the other 
hand, to his father, the late Hon. A. C. Hand, who 
was for many years Justice of the Supreme Court, 
and sat for one year in the Court of Appeals, neither 
title could be said to be inappropriate. 

The members of the Supreme Court of the United 
States are usuatly referred to as ‘‘ Justices,’’ and its 
presiding officer as “‘ Chief Justice.’’ Still the United 
States Constitution refers to them as Judges. Art. II, 
§ 2, subd. 2; art. III, $1. Butthe judiciary act of 1789 
and all subsequent statutes call them Justices. 

No doubt the titles are both often properly used as 
applicable to the same judicial office, both in this 
country andin England. But in this State the word 
*Judge’’ is both by Constitution and statute desig- 
nated as the only name descriptive of the office of the 
members of our highest court, and should, as it strikes 
me, be used in speaking or writing of them. 

June 27, 1878. ANONYMOUS. 

sennsilitiedinidiitcadanmtians 
NOTES. 

'THE subject of the liability of railway companies for 

remote fires is treated in a pamphlet just issued 
by Messrs. G. I. Jones & Co., of St. Louis. The pam- 
phlet contains an article by Francis Wharton, LL. D., 
which has been before published, and an introductory 
letter by Rowland G. Hazard, Esq. The gentlemen 
named are well known to the profession, and any thing 
from their pens will be very generally read. 


In the case of Lamb v. Walker, recently before the 
Queen’s Bench Division of the English High,Court of 
Justice, the action was by a reversioner for damage to 
surface by reason of defendant’s excavations under 
adjoining land. A special referee having estimated 
the damage already caused, and also the future dam- 
age which would be sustained by reason of the wrong- 
ful acts of the defendant complained of, the question 
arose whether the plaintiff was, in this action, enti- 
tled to recover under the latter head, or was restricted 
to the recovery of the amount of damage actually 
done, it being competent to him, if so restricted, to 


bring other actions in respect of damage ag, ges | 
accruing. The majority of the court (Mellor, J., and 
Manisty, J.; Cockburn, L. C. J., dissenting) held that, 
as the injury to the plaintiff's land was the conse- 
quence of the wrongful act of the defendant already 
committed, there was only one cause of action; and 
that, therefore, the damages both present and pros- 
tive must be assessed and recovered once for all. 
he true measure of damages was the extent to which 
the plaintiff's reversion estate was rendered less 
valuable by reason of the defendant’s wrongful acts. 
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CURRENT TOPICS. 

R. JUSTICE MILLER, of the Supreme Court of 
the United States, whose health has been some- 
what precarious during the past month but who was 
improving, suffered a relapse last week, but is stated 
to be recovering therefrom. It is to be hoped that 
his health may again be fully restored, as the Su- 
preme Court can ill afford to lose a judge of his 

learning, ability and experience. 


A new criminal code went into effect in Virginia 
on the ist inst. The most important feature in it is 
the establishment of the whipping post as a means of 
punishment for misdemeanors. The reasons for this 
measure are economy, and the fact that other pun- 
ishments appropriate for minor offenses do not 
seem to deter the class who usually commit them. 
The Virginia Code, in the introduction of this form 
of punishment, proceeds on an entirely different 
principle from that which is acted upon in England. 
In the latter country flogging is made a part of the 
penalty where the offense is of a dangerous nature, 
such as robbery with violence, while in Virginia it 
is imposed for trifling violations of the law. In that 
State, however, the court before whom the conviction 
takes place has large discretionary powers, and may, 
in the case of a male offender, sentence instead to 
labor in the chain gang, and in that of a woman, to 
imprisonment in the county jail. 


The legislative councils of the several Territories 
are hereafter to be any thing but imposing bodies. 
By an a ‘t of the late Congress, the council, or upper 
house of each of these divisions of our country, is to 
consist of but twelve members, and the house of 
representatives, or lower house, of but twenty-four. 
The numbers named are, however, large enough for 
all practical purposes. 


The proposed English Criminal Code has been 
read a second time in the House of Commons, and 
while it will probably not become a law this session, 
its adoption is certain in the near future as it has 
the support of the government, and is not a party 
measure. It contains 425 sections, many of them em- 
bracing several subdivisions, besides two very long 
schedules. It is for the most part merely a state- 
ment, in concise language, of the existing law. 

Vou. 15.— No. 2. 





Several new features, however, are introduced, not- 
ably the one fixing the territorial jurisdiction of the 
criminal courts, the act being made applicable to 
offienses committed “on any part of the sea within 
the body of any county or within one marine league 
of any part of the coast, measured from low-water 
mark, or deemed by international law to be within 
the territorial sovereignty of her majesty by reason 
of its adjacency to the coast.” The purpose of this 
is to undo the effect of the decision in the well-known 
Franconia case (Queen v. Keyn, L. R., 2 Ex.D.63) where 
it was held that an offense committed within three 
miles of the coast was not within the jurisdiction of 
an English criminal court. In respect to procedure, 
the Code makes great changes, and the distinction 
between felony and misdemeanor is done away with, 
In treating of the excuses for crime, there is an at- 
tempt made to reconcile the conflicting theories of 
the law in regard to insanity. It is provided that 
no responsibility is to attach, if, through mental de- 
fect or disease, the accused, at the time of the com- 
mission of the offense, did not know the nature of 
the act, or did not know that it was forbidden by 
law or that it was morally wrong, or if he was mn 
such a state that he could not have been prevented 
from doing it by knowing that the greatest amount 
of punishment which the law allows would be in- 
stantly inflicted upon him on its commission; assum- 
ing that this state of mind was not produced by his 
own default. In many details the law is simplified 
and the enactment of the Code will mark a very im- 
portant era in criminal legislation. 


An immense amount of litigation is expected to 
result, say the California papers, from the discovery 
that the great seal of that State has been counter- 
feited, and an untold number of conveyances of 
public land have been accepted upon the strength 
of impressions from the fraudulent seal. We imagine, 
however, that when an investigation is made, it will 
be found that very little, if any, land is held under 
titles of the kind mentioned. These great frauds as 
to land titles are like the vast estates in England 
which are said to be seeking for owners, productive 
of a considerable talk and some apprehension or 
expectation, but not amounting to any thing when 
a serious examination is made. 


The judges of the,Court of Appeals of this State 
are some of them taking the benefit of a trip to 
Europe during the summer vacation. Judge Hand 
sailed on Wednesday last, Judge Miller, accompanied 
by his wife and daughter, sails to-day, and Judge 
Earl, also accompanied by his wife and daughter, ex- 
pects to sail on Wednesday next. May all of them 
have a prosperous journey and return mentally and 
physically strengthened for the performance of their 
ofliciai duties, 
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The question as to whether, after all, official re- 
porting has done any thing to put an end to the 
evils of over reporting, which were charged to be 
the fault of private publishers, is somewhat doubt- 
ful. In England, where the whole subject is under 
the control of a council, complaints are made that 
the private reports publish the same cases as the 
regular reports, and that, too, after they have ap- 
peared in the regular series. The publishers answer 
that to satisfy some of their subscribers they must 
give all the important cases, whether appearing in 
the regular reports or not. So the profession have 
to pay fora report of the same case twice, for to keep 
up with the decisions, the irregular as well as the 
regular series must be taken. 

—_—>_—_. 


NOTES OF CASES. 


HE House of Lords in the case of Cunday v. 

Lindsay, 38 L. T. Rep. (N. 8.) 573, applies the 
doctrine that a purchaser of a chattel who has not 
purchased in market overt, takes the chattel subject 
to any infirmity of title of the vendor, even if he 
purchased bona fide without notice. In this case a 
person by the name of Blenkarn wrote from London 
to plaintiffs who were linen manufacturers in Bel- 
fast, and ordered goods from them, intentionally 
signing his name so as to be mistaken for Blenkiron. 
There was a responsible firm of the latter name in 
London, and plaintiffs, believing that they were 
dealing with that firm, forwarded the goods to 
Blenkarn who had no means of paying for them. 
Defendant bought the goods in good faith and 
for value from Blenkarn, and afterward resold 
them, and plaintiffs brought action against him 
for conversion. It was held that the property 
in the goods never passed from plaintiffs, and that 
they were entitled to recover their value from de- 
fendant. The case was said to be within the au- 
thority of Hardman v. Booth,7 L. T. Rep. (N. 8.) 
638, where it was held that there was no real contract 
between the parties by whom the goods were sold 
and delivered, and the concoctor of the fraud who 
obtained possession of them, because they were not 
sold tohim. Higgons v. Burton, 26 L. J. 342, was also 
referred to as authority. There, one Dix, who had 
been the agent of a responsible firm and had been 
dismissed, concealed his dismissal from one who 
had before dealt with the firm, and continued to 
obtain goods from him still, as acting for the firm, 
and the goods were delivered to Dix as agent. It 
was held that there was by this no contract with the 
firm, and as no contract was intended by the vendor 
with the agent individually, there was no contract 
at all, and an innocent purchaser from the agent 
would get no title to the goods, If, however, the 
vendee of goods should obtain them under false 
pretenses, the vendor intending to sell the goods to 
him, title would probably pass to the innocent pur- 








chaser from the vendee. See Pease v. Gloahec, L. 
R., 1 P. C. 219; Kingsford v. Merry, 11 Exch. 577. 


In Lake 8S. & M. 8. Railway Co. v. Cincinnati 8. 
& U. Railway Co., 30 Ohio St. 604, the Supreme 
Court Commission of Ohio holds that the right of a 
railroad corporation to hold land is not an unquali- 
fied right, but is limited by the uses and purposes 
of the corporation; that the title it has in its right 
of way is a qualified title, subject to the equal right 
of another railroad corporation to cross the same 
with its track, provided compensation be made as 
required in the case of individuals for the property 
or interest therein appropriated. The Commission 
also holds that in estimating the compensation to be 
paid for the appropriation, no account can be taken 
of the additional expense which will be imposed on 
the company whose land is taken in running its trains, 
by a compliance with the statute in relation to run- 
ning trains at railroad crossings. Neither can ac- 
count be taken of the loss from detention of trains 
or loss of future business. See as to the first point, 
Albany N. R. R. Co. v. Brownell,.24 N. Y. 345, where 
it was held that the title which a railroad corporation 
has in its right of way is a qualified one, and that 
having taken it for a public use, it is subject to the 
exercise of all the powers by the State to which the 
franchises of the corporation are subject. Also 
Toledo, P. &@ W. R. RB. Co. v. Deacon, 63 Ill. 91; 
Boston & A. R. R. Co. v. Greenbush, 5 Lans. 461. 
As to the measure of compensation, see Troy & B.R. R. 
Co. v. President N. Turnp. Co., 16 Barb. 10, where 
it was held that the fact that the future business of 
a turnpike company would be diminished could not 
be taken into consideration in estimating what should 
be paid by a railroad company crossing it with its 
track; Richmond v. Rogers, where damages to a ferry 
on the land of which the right of way of a bridge 
across the river was taken, were held not to be al- 
lowable; Case of Mount Washington Road, 35 N. H. 
134; Stone v. F. P. & N. W. R. R. Co., 68 Ill. 396; 
Old Colony R. R. Co. v. Plymouth, 14 Gray, 155; 
White R. Turnp. Oo. v. Vt. Cent. R. R. Co., 21 Vt. 
626. 


In Little Miami R. R. Co. v. Commissioners of 
Greene Co., 81 Ohio St. 338, it was held that where 
a railroad company, under authority in its charter, 
constructs its railroad across the public highway, 
the obligation to restore the high way to such a state 
as not to impair its usefulness is a condition insep- 
arable from the exercise of the right to cross it, and 
the statute of limitations is not an available defense 
to an action brought to secure the performance of 
such condition. No principle is more firmly set- 
tled at common law than that no length of time can 
legalize a public nuisance. In Folkes v. Chad, 3 
Doug. 840, Lord Mansfield, adverting to the special 
finding of a jury that it did not appear that any 
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legal proceedings had been taken within twenty 
years from the time of the erection of an embank- 
ment constituting a public nuisance, said: ‘The 
length of time is clearly not a bar nor any thing like 
abar. It isa public nuisance which may increase 
every hour.” Every continuance of a nuisance is, 
in judgment of law, afresh nuisance. 3 Blackst. Com. 
220; Thompson v. Gibson, 7M. & W. 456; Befwick 
v. Camden, Cro. Eliz. 402. In Hamden v. N. H. & N. 
R. R. R. Oo., 27 Conn, 158, it was held that the ob- 
ligation of a railroad company to restore a highway 
to its former condition of usefulness remains con- 
stant until performed, the court saying: ‘‘The 
statute will not protect a party against the contin- 
uance of a nuisance, every continuance of which is 
said to amount to a new nuisance.” In Peoplev. C. 
é A. R. R.Co., 67 Til. 118, it is held that the obli- 
gation to leave every highway crossed by a railroad 
in a safe condition for the use of the public rests 
upon every company that may own the said road as 
long as it is operated. See, also, Fowler v. Sanders, 
Cro. Jac. 446; Weld v. Hornby, 7 East, 199; Vooght 
v. Winch 2 B. & A. 662; Commonwealth v. Upton, 6 
Gray, 476; Renwick v. Morris, 3 Hill, 621; Simmons 
v. Carnell, 1 R. 1. 519; Morton v. Moore, 15 Gray, 
576; Knox v. Chaloner, 42 Me. 150. 


The Statute of Ohio knownas the civil damage law, 
the provisions of which have been incorporated into 
the statute law of many other States, provides that 
every ‘person who shall be injured in person or 
property or means of support by any intoxicated 
person, or-in consequence of the intoxication” of any 
person, shall have a right of action against the one 
selling or giving the liquor causing the intoxication, 
or owning the premises on which it is sold or given. 
In Davis v. Justice, 31 Ohio St. 359, the Supreme 
Court of Ohio holds that under this statute damages 
resulting from the death of the intexicated person 
cannot be recovered. In this case liquor was sold 
to the husband of plaintiff below, and the intoxica- 
tion therefrom caused him to be killed by a train of 
cars. By the common law it is clearly settled that 
actions for personal injuries abate by death, and 
cannot be revived or maintained by the executor or 
by the heir. In Baker v. Bolton, 1 Campb. 493, 
which was an action for injuries to the plaintiff and 
his wife from which she died, it is said: ‘‘ The jury 
could take into consideration the bruises which the 
plaintiff himself had sustained, and the loss of his 
wife’s society and the distress of mind he had suf- 
fered on her account, from the time of the accident 
till the moment of her dissolution. In a civil court 
the death of a human being could not be complained 
of as an injury; and in this case the damages as to 
the plaintiff’s wife must stop with the period of her 
existence.” Before this case the books of the com- 


mon law show no instance in which such damages 
were claimed, and the doctrine of the case was un- 





questioned until 1873, when it was by the plaintiff, 
in Osborn v. Gillett, L. R., 8 Exch., but it was re- 
affirmed. To give such right of action there must 
be express statutory authority. Canning v. Williams- 
town, 1 Cush. 451; Whelford v. Panama R. R. Co., 23 
N. Y. 465. In Mobile Life Ins. Co. v. Brame, 95 U. 
8. 754, it is said: “ The authorities are so numerous 
and so uniform to the proposition that, by the com- 
mon law, no civil action lies for an injury resulting 
in death, that it is impossible to speak of it asa 
proposition open to question.” And as the court in 
the principal case says, that if to the creditor or heir 
the law affords no remedy for pecuniary injury result- 
ing from death, it is difficult to see why it should be 
allowed to one sustaining another relation to the de- 
ceased, 


In Newby v. Sharpe, 38 L. T. Rep. (N. 8.) 583, de- 
cided by the English Court of Appeal on the 25th 
of February last, the defendant leased the pasement 
of a warehouse (other parts of which he had leased 
to other persons for storing gunpowder) to the plain- 
tiff, with full and undisturbed right and liberty to 
store cartridges therein, and covenanted to keep the 
premises in proper repair and condition so as to be 
available during the term for the storing of car- 
tridges, and to keep a proper storekeeper who should 
receive the cartridges; and he also covenanted for 
quiet enjoyment. Soon afterward what is known 
as the Explosives Act, 1875, was passed by Parlia- 
ment, prohibiting the storing of eartridges in the 
same building with gunpowder. When the act 
came into operation, defendant at once removed 
plaintiff's cartridges out ef the leased premises, in 
spite of plaintiff's request that he would not do so. 
On being subsequently required by plaintiff to store a 
quantity of cartridges, defendant replied that the 
plaintifi’s premises were at plaintiff’s disposal, but 
that, if plaintiff stored cartridges there, he must, to 
protect himself, give notice to the authorities. In 
an action by plaintiff to restrain defendant from ob- 
structing the storing of his cartridges, and to com- 
pel defendant to do every thing necessary to enable 
him to deposit his cartridges in the demised prem- 
ises, and for damages, it was held that the covenant 
to keep the premises in proper repair and conditjon 
for storing cartridges only referred to their physical 
condition, and did not impose upon defendant an 
obligation to procure licenses to make the storage 
legal; and that the subsequent act of Parliament 
having rendered it illegal to store cartridges in the 
building, plaintiff must bear the loss, as there was 
nothing in the lease to throw it upon defendant. It 
was also held that the removal of the cartridges was 
only a trespass, and not an eviction. The case is an 
illustration of the principle that there is no implied 
warranty that the leased premises shall be fitted for 
the purposes for which it is taken, or that it will con- 
tinue so. See Sutton v. Temple, 12 M. & W. 52; 
Erskine v. Adeane, 29 L. T. Rep. (N. 8.) 234. As 
to whether the act of defendant constituted an evic- 
tion see Stanley v. Hayes, 3 Q. B. (N. 8.) 105, where it 
was held that entry on a lessee and seizure of goods 
on the premises by the collector of a land tax for 
arrears due from the lessor upon the demise was no 
breach of a covenant for quiet enjoyment. See, 
however, Lord Clifford v. Watts, 22 L. T. Rep. (N. 
$.) 717. 
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SUPPORT OF ANCIENT HOUSES. 


T has been until quite recently very generally con- 
ceded, both in England and in this country, that 
aman might acquire a prescriptive right to the sup- 
port of a building by adjacent soil. In Stansell v. 
Jollard, 1 Selw. N. P. 445, it was said: ‘‘In an 
action on the case for digging so near to the gable 
end of the house of the plaintiff, let to a tenant, that 
it fell, Lord Ellenborough held that where, as in the 
case before the court, a man had built to the ex- 
tremity of his soil, and had enjoyed his building 
above twenty years, by analogy to the case of lights, 
etc., he had acquired a right to a support, or, as it 
were, of leaning to his neighbor’s soil, so that his 
neighbor could not dig so near as to remove the sup- 
port, but that it was otherwise of a house, etc., 
newly built.” The same opinion was expressed with 
more or less force in Palmer v. Fleshees, 1 Sid. 167; 
Cox v. Matthews, 1 Vent. 237; Brown v. Windsor, 1 
Cr. & J. 20; Hide v. Thornborough, 2 Carr. & K. 
250; Humphries v. Brogden, 12 Q. B. 729; Bonomi 
v. Backhouse, E. B. & E. 622; Partridge v. Scott, 3 M. 
& W. 220; McGuire v. Grant, 1 Dutch. 356; Lasala 
v. Holbrook, 4 Paige, 169; Story v. Oden, 12 Mass, 
157; Eno v. Del Veechio, 4 Duer, 53. 

The correctness of this rule has, however, been 
recently questioned, and the rule either denied or 
modified in two or three well-considered cases. 

The first of these cases is that of Mitchell v. Mayor, 
15 Am. Rep. 669; S. C., 49 Ga.19, in which it was held 
that the owner of a building, erected on the line of his 
lot, could not, by lapse of time, acquire a prescript- 
ive right to the lateral suppert of the adjacent soil. 
The ground of this decision is indicated in the fol- 
lowing extract from the opinion. After adverting 
to the rule that to authorize prescription, there must 
be adverse enjoyment, and that the rule is well ap- 
plied to such positive easements as ways and water- 
courses, Trippe, J., continues: ‘‘ But it is difficult, 
if not impossible, to see how this doctrine can be 
made to apply to those instances of easements, so 
called, where there is no possession of any thing 
belonging to another, no encroachment upon 
another’s rights, no adverse user, in fact, nothing 
done whatever against which another could com- 
plain, or for which an action could be brought, and 
no remedy existing whereby to prevent such a pre- 
sumption from arising.” 

The rule was also questioned by a writer in the 
American Law Review, vol. 1, p. 10, who said: “ How 
can the assent of the adjoining proprietor be implied 
when he had never an opportunity to express his 
dissent? He could bring no action against his neigh- 
bor for doing what he had a perfect right to do. It 
is mockery to say that he might have dug up his 
land within the period of prescription.” See, also, 
Wood on Nuisances, 191 e¢ seg. 

But the most thorough review of the principles 








and authorities on which the rule was supposed to 
rest, and the most complete and satisfactory criticism 
and limitation of that rule was made by the Queen’s 
Bench Division in Angus v. Dalton, L. R., 3 Q. B. D. 
85. That was an action by the owner of a factory 
against the defendant for excavating the soil of an 
adjoining house in such a manner as to leave the 
foundation of part of the factory without sufficient 
lateral support, and thereby causing it to fall. It 
appeared that the two buildings had apparently been 
erected at the same time, and were estimated to be 
upwards of 100 years old. Both had been occupied 
as dwelling-houses until about twenty-seven years 
before the accident, but the plaintiff’s predecessor 
had then converted his home into a coach factory, 
removing the internal walls, and erecting a stack of 
brickwork, which both served as a chimney stack 
and supported the girders which had to be put up 
to sustain the floors. The defendant, in taking 
down the adjoining house, and in digging cellars 
which had not previously existed, left a support for 
the chimney stack which proved insufficient, and it 
fell, drawing after it the entire factory. 

The court was divided. Lush, J., thought that 
plaintiff had acquired a prescriptive right to the 
support of his factory, while Cockburn, C. J., and 
Mellor, J., held otherwise. The principal judgment 
was prepared by Cockburn, C. J., who traced the 
growth of this doctrine, as to presumption and the 
extent to which it has been carried, and reviewed 
fully the authorities on the law of prescriptive ease- 
ments, 

The learned Chief Justice first showed at length 
that the whole theory of prescription depends upon 
the presumption of a grant having been made, and 
that if, therefore, it can be shown that no grant 
could have been legally made, or that it was an im- 
probable thing that a grant ever was made, the pre- 
sumption cannot arise and the title by prescription 
fails, or, in other words, that the twenty years’ en- 
joyment of the support was not conclusive but only 
evidence of a presumption. But the most signifi- 
cant portion of the judgment is the following: 

“T am very far from saying that, when houses or 
buildings have stood for many years, especially 
when they appear to be of equal age, the presump- 
tion of a reciprocal easement of lateral support 
ought not to be made. It may reasonably be in 
ferred that they were built under any of the cir 
cumstances from which, at the present time, a grant 
would properly be implied. Thus they may have 
been built by one owner, or under a common build- 
ing lease, or, if built by different owners, where 
some arrangement for mutual support was come to. 
Thus, had the plaintiff's premises remained in their 
original condition, I should have been prepared to 
make the necessary presumption to uphold the right. 
Where land has been sold by the owner for the ex- 
press purpose of being built upon, or where, from 
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other circumstances, a grant can reasonably be im- 
plied, I agree that every presumption should be 
made, and every inference should be drawn in favor 
of such an easement, short of presuming a grant 
when it is undoubted that none has ever existed. 
But in the absence of any such circumstances, there 
is no form of easement in which, as it seems to me, 
the doctrine of presumption should be more 
cautiously and sparingly applied than the easement 
of lateral support. For this easement is obviously 
one of a very anomalous character. In every other 
form of easement the party, whose right as owner is 
prejudicially affected by the user, has the means of 
resisting it if illegally exercised. In the case of 
the so-called ‘affirmative’ easements, he can bring 
his action or oppose physical obstruction to the ex- 
ercise of the asserted right. Even in the case of 
another negative easement, and which is said to 
approach the more nearly to this —that of light — 
the supposed analogy entirely fails. For although no 
action can be brought against a neighboring owner 
for opening windows overlooking the land of another, 
there is still the remedy, however rude, of physical 
obstruction by building opposite to them. But 





against the acquisition of such an easement as the 
one here in question, the adjoining owner has no 
remedy or means of resistance — unless, indeed, he 
should excavate in his own immediately adjacent 
soil while the neighboring house is being built, or 


before the easement has been fully acquired, for the 
purpose of causing the house to fall. But what 
would be thought of a man who thus asserted his 
right? Or, possibly, as inthe present instance, he 
may have built to the extremity of his own land, 
and may require the support of his soil to uphold 
his own house, is he to endanger and perhaps de- 
stroy his own house by excavating under it for the 
purpose of preventing his neighbor from acquiring 
the right of support? The question, as it seems to 
me, answers itself. To say that by reason of an 
adjoining house being built on the extremity of the 
owner’s soil a right of support is to be acquired in 
the absence of any grant or assent, express or im- 
plied, against the adjacent owner, who may be alto- 
gether ignorant whether the house or other building is 
supported by his soil or not, and who, whether he 
knows it or not, hasno means of resisting the acqui- 
sition of an easement against himself, either by dis- 
sent or resistance of any kind, appears to me to be 
repugnant to reason and common sense, as well as 
to the first principles of justice and right.” 

The learned Chief Justice proceeds further at 
length to show that the case was not within the 
Prescription Act (2 & 3 Wm. 4, c. 71, s. 2) as the 
easement was of such a nature that no interruption 
could be opposed to it by the party whose rights are to 
be prejudicially affected, and that whatever presump- 
tion there might be, was open torebutal. The judg- 
ment terminated as follows: “For the foregoing 





reasons I am of opinion that any presumption arising 
fram length of enjoyment as respects the easement of 
lateral support to houses or other buildings, is one 
which both at common law, and since the Act of 2&8 
Wn. 4, s. 71, is open to be rebutted ; and that if the 
fact, that no grant was ever made, is established, or 
from the circumstances none can be implied, the pre- 
sumption fails.” 

This decision is one of the utmost importance as 
it is the first time that the law as to lateral support 
has been brought before an English court in banc; 
and it is certainly gratifying that a conclusion was 
reached, which though in conflict with a long line of 
dicta, is nevertheless supported by reason and jus- 
tice. 

—————_____—_—_ 
THE HISTORICAL AND CRITICAL VALUE OF 
OUR REPORTS—681H N. Y. 


T is through a little book which its author, Mr. Mat- 
thew Arnold, modestly called “ Essays in Criti- 
cism,’’ more than through any other book of the day 
and generation, that English readers have learned how 
fine a function criticism has. It is through the reading 
of such books, and largely the books of Mr. Arnold’s 
great master, Sainte-Beuve, that the few among us who 
are critics have come to feel that in very truth the 
critic’s duty is not that of the advocate, but of the 
judge. Voltaire said that ‘“ An excellent critic would 
be an artist, who should possess much science and taste, 
without prejudices and without envy ;”’ and to define 
what is demanded of criticism we cannot do better than 
to define what is demanded of art. Now the artist re- 
produces, as Mr. Taine,— himself one of the greatest of 
critics,—has reminded us, not magnitude,or necessarily 
even color, but simply—‘‘The aggregate of relation- 
ships by which the parts are linked together, and noth- 
ing else. It is not the simple corporeal appearance that 
you have to give’’—he was speaking to his class at the 
Ecole des Beaux Arts—“ It is not the simple corporeal 
appearance that you have to give, but the logic of the 
whole body.’’ Thething to be made apparent is the 
essential character —‘*That quality from which all 
others, or at least most other qualities are derived ac- 
cording to definite affinities.’’ 

So, of criticism, it may be said that its true function 
is not merely to describe the visible and known outlines 
of a work, a literature, an epoch; but to present its 
essential logic, to discover its place and meaning in the 
evolution of characteristics, and institutions. How 
this may be done can be seen in the work of those al- 
ready referred to, of Voltaire and Taine and Sainte- 
Beuve, and Arnold, as well as in that of John Morley 
and Professor Freeman and Henry Sumner Maine. 

Thus according to the newer learning, and necessa- 
rily, criticism is at heart a philosophy; and the criti- 
cal aptitude requires a ripe knowledge, fine sympathy 
and discrimination, clear spiritual insight, and the his- 
toric sense ; that philosophic faculty which runs up into 
the almost faultless apprehension of the actual relations 
and inter-dependence of events and times. 

But wherein lies the value of criticism? In this, 
that behind the thing criticised, the painting, the 
statue, the symphony, the poem, the entire literature, 
the code of laws — namely, lies an organism, individ- 
ual or social, with its throbbing, mysterious life; and 
the work is of value only as it makes more or less inti- 
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mately known to us the workman, the creator, his or 
its state or condition; the fact, the idea, for which the 
work stands. And the workman is to be known only 
by studying his most characteristic works, for they 
alone can disclose that essential logic with which they 
are impact. Each people has its religion, its political 
constitution and its civil law, its industry, literature, 
sciences, arts, and finally its philosophy; but after all 
special study, historical or scientific, ultimately they 
are all of value to us, and herein lies their highest 
value, only in so far as out of them we are enabled to 
construct a moral history of man. Now of all institu- 
tions, political, religious, juridical, which will most 
help us to find the man that always lies behind the in- 
stitutional fact ? 

In his admirable History of French Law, M. Lafer- 
riére says “the civil law, in its original character, ought 
necessarily to reproduce the intimate life of the city, 
its manners, the particular constitution of the family, 
of property, the relations of citizens among them- 
selves; the fundamental distinction between persons 
and things.”’ Civil law follows the evolution of man 
and society ; is a manifestation and instrument of that 
evolution, taking form and color from that great 
whole of which it is so measurably the life. As Portal 
reminds us in his Politique des Lois Civiles, it can never 
be the expression of an absolute principle; its applica- 
tions being essentially relative to times, customs, 
religions, political institutions, although its philosophy 
may rise above juridical forms and customs, and seek 
the generative principle of the just and the unjust. We 
thus approach an answer to our question. If jurispru- 
dence, dealing as it does with “‘ the necessary and for- 
mal facts expressed in the very nature and structure 
of civil society, of which the fact of law is the great 
predominating fact,” has for its purport, as Mr. Shel- 
don Amos says it has, “the noting and classifying of 
all the sequences of fact brought about by the contact 
of the fact of law with all the other facts of human 
life, carried on as that life is, in the midst of the actual 
and indestructible conditions of the physical world ;”’ 
then are our juridical institutions,more than any others, 
invaluable to the critic in the pursuit of his proper 
end. And this is so patent a truth to all thoughtful 
students as to have found its way into a popular novel, 
which is a genuine work of criticism as well. George 
Eliot speaks her own mind, and proves how humane is 
her learning when she makes Rex Gascoign say that 
“From a higher point of view the foundations and 
the growth of law make the most interesting aspects 
of philosophy and history.”’ 

Seeking for an index and symptom of our progress, 
civil, political, moral, it is not over bold to say that 
there is none truer than that vast body of literature, 
almost unknown to the layman, which contains the 
daily record of our juridical life, the reported decisions 
of our State and Federal courts. 

Let us, then, consider the value, historical and crit- 
ical, of a volume of Law Reports. For our purpose 
we cannot do better than take the last volume of our 
New York Court of Appeals Decisions. Let us see 
what it stands for in our daily life, public and private, 
individual and as a people, what meaning it incloses 
for the student of comparative institutions and his- 
tory. 

At the foundation of all sociological study lie the 
great elemental facts, organism and environment. 
Without going back to inquiries purely physical, we 
still have to ask of what race is this people, whose 


spirit can everywhere be read between the lines of this 
book; of what race it is, and what are its surround- 
ings; and as to the race, what are its motive traits; as 
to its surroundings, what is the predominant spirit of 
the epoch? These are the first clues to the internal 
logic of the volume. 

Generally we find this: An English-speaking people, 
but not an English people; a people whose bond is in- 
dustrial and moral, not racic or traditional; a people 
whose character changes with every changing year, 
every influx of immigrants. Originally colonial, and 
without attachment to the soil, which is essential to 
racic feeling and popular tradition, this people has had 
a political autonomy for only a hundred years, and is 
bound together, not by any communion of strong na- 
tional sentiment as such, but by the hope and struggle 
for industrial, political, moral welfare. There is no 
American race. We have no eponymous hero. Our only 
common ancestry lies in this—that we are the legiti- 
mate children of the great idea of liberty which has 
been unfolding itself through the ages. Our republic 
stands as the first nation which has been built upon 
community of ideas as opposed to community of 
blood. The assumption of kinship in blood is the 
sole possible groundwork of ancient societies. Here is 
the only nation which is a nation without baving been 
developed out of the race; which has outgrown the 
racic principle, and where kinship in ideas is the great 
fundamental bond. For thousands of years society 
had been striving to re-establish itself upon the basis 
of local contiguity and moral and intellectual commu- 
nity. Given a new world and the great reform might 
be achieved. Happily the new world was given. 

But the question of race has been asked in order 
that we may determine what are the “internal main- 
springs,” the “‘ permanent impulses’’ of our people. 
We have found the answer — liberty, absolute freedom 
from the trammels of tradition, the spirit of to-mor- 
row as opposed to the spirit of yesterday. Now no 
one can read the volume of which we are treating, and 
that even though jurisprudence is the most conserva- 
tive of sciences, without seeing that it could not have 
sprung from any other people. We know the value of 
negative facts. As our court says in a matter of stat- 
utory construction, ‘‘ An omission in a legislative en- 
actment is sometimes as significant as the positive 
requirements of the act.” P. 482. Let us consider a 
single notable omission which proves how far, as a 
people, we have moved away from the conditions of 
ancient society. In his ‘‘ Ancient Law,’’ Maine says: 
“The movement of the progressive societies has been 
uniform in one respect. Through all its course it has 
been distinguished by the gradual dissolution of fam- 
ily dependency and the growth of individual obliga- 
tion in its place.’’ P. 163. The movement has been 
**from status to contract.’’” Now where personal con- 
ditions are governed by status, and they have always 
been almost wholly governed by status where Roman, 
and largely where feudal, institutions have prevailed, 
there has been little or no liberty. We see, then, how 
meaningful is the fact that in this volume there is not 
asingle question of personal status apart from con- 
tract. A hundred other omissions show how far we 
have outgrown the illiberal elements of Roman and 
feudal institutional law. 

Let us now consider a siugle significant affirma- 
tion. Taxation has ever been the tool of tyranny, 
and heretofore government has been in the hands 





of the few. Of what other country could it be said, 
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as Folger. J., has said in The Matter of Zborowski — 


the very title of the case has its significance -—‘* The 
whole system of government of the North American 
States is upon this principle. All through the ar- 
rangement Of counties, cities, towns and villages, and 
even school districts, local affairs, including the power 
of taxation, are put into the hands of local officers, 
some of whom, as a single officer, determine upon and 
authorize that which in the end brings upon the own- 
ers of property the burden of taxation; and others of 
whom, singly or as boards, fix the amount of that bur- 
den which will be laid upon each owner” (97). Behind 
and beneath all this we see the sociological destiny of 
our people, a nation of “soldiers in the battle for the 
liberation of humanity.”’ 

So much for race. Let us now consider the Epoch. 
This volume of Reports, like all of our volumes of Re- 
ports, is sadly silent here, and this silence has for 
thoughtful lawyers a grave significance. Nowhere in 
this book is there an intimation that we are living ina 
period of great intellectual] activity, when for the first 
time science and history are being made to truly per- 
form their function of representing the past of human- 
ity in its varied struggles and experiences; approaching 
its intimate life; and when the history and science of 
law are being placed en rapport with the movement of 
the history and science of man. Nothing therein would 
say to us as Laferriére has said that—‘‘The time has 
come to seal the alliance between law, history and phi- 
losophy, between political economy and comparative 
legislation ;’’ that—‘‘the future of the juridical sci- 
ence is in the grandeur of this alliance.’’ But of this 
hereafter. On another side, however, in this book, is 
to be found the echo of the great pulsing commercial 
life of our day, the industrial vigor, the haste for gain, 
the spirit of intercourse, the sound of the steam engine 
and thetelegraph. The spirit of the epoch is two-fold; 
the spirit of intellectual struggle—enlightenment; and 
the spirit of material welfare—equalization of condi- 
tions. The first we do not, the second we do, discover 
from this peculiar literature. 

But this book is a measure of our civilization, of our 
daily life. Here are photographed our condition, social 
and political, our practical ethics, public and private. 
Here are eighty-one reported cases, and when among 
them are found grave questions concerning public 
grants to individuals to the impairment of public inter- 
ests, numerous proceedings to vacate assessments, liti- 
gations with regard to the borrowing of money upon 
town bonds, references to legislative “‘log-rolling’’, 
struggles for office and official salaries, contentions be- 
tween officers de facto and de jure, inquiries into the 
reorganization of city governments, and charter amend- 
ments, official fraud and extortion, it needs no telling 
that politically the ‘‘ times are out of joint.” Out of 
this book a clever critic could almost reconstruct our 
political life, with its gospel of fraud, and theft, and 
incompetency, and partisan conflict and usurpation. 

Here, too, is found the life of the market, our heated 
financial and business life, the record of the almost 
overpowering growth of vast corporations, railroad, 
banking, insurance and manufacturing, the hard times, 
with their foreclosures and sheriff's sales, the eager 
struggle between the creditors of bankrupts, the ex- 
pense and delay of litigation; all this and more. 

Passing, however, from this aspect of the book, what 
are its unavoidable suggestions as to the condition of 
our bench and bar, the administration of justice, our 
legal system and methods. 




















The most striking feature of the book is this, that 
out of the eighty-one reported cases, in thirty-four 
instances the Court of Appeals was obliged to reverse 
or modify the decisions of the courts below, and that 
of the cases so reversed or modified fifteen had been 
published in the Supreme Court Reports to become 
regarded as authorities. Thus the courts at General 
Term were judicially declared to have erred in be- 
tween forty and fifty per cent of these cases. An 
almost equally noteworthy fact isthat in ten outof the 
eighty-one cases the same controversies growing out 
of the identical facts had been tothe Court of Appeals 
before. 

Mr. Maine says of the Roman lawyer, “It was nothing 
to the jurisconsult that his opinion was overruled for 
the moment by the magistrate who adjudicated on 
his client’s case, unless that magistrate happened to 
rank above him in legal knowledge or the esteem of 
his profession.’’ Our bar would seem to be somewhat 
of the same way of thinking; and yet our bar is far 
from having the justification for preferring its own opin- 
ions to those of the magistrates, that the, Roman juris- 
consulti had. The tendency of this feeling is to make 
all other courts mere conduits to the high appellate 
court, and dangerous and burdensome as that practice 
is becoming, that court in a measure justifies the bar 
by sustaining it in almost one-half of its appeals. It is 
not wholly unfashionable to quarrel with the character 
and learning of our bench, and the democratic spirit 
which has made our judges elective may possibly have 
allied magistracy, whose office is a sacred priesthood, 
too closely to the market and the caucus. But be- 
hind these numerous reversals we can hear the rustle 
of overcrowded court-rooms and read the story of un- 
speakably long calendars, and of half-tried cases. 
Judge Dillon, of the United States Circuit Court, 
speaking of our American judges recently, said: ‘‘The 
difficulty in the way of the judges is seriously in- 
creased by the burdensome and exacting pressure of 
their duties. They lack, in general, neither learning 
nor industry; their chief want is the want of time. 
* * * With so much work and with so little time 
for deliberate and sedate consideration mistakes must 
be numerous.”’ Such being undeniably the case, it 
becomes the duty of the lawyer to be, in every sense 
of the word, an officer of justice, a worthy helper of 
the court, and it is because our lawyers so insuffi- 
ciently do their work that our courts, deprived of the 
best aid of their natural assistants, are so often in er- 
ror, being obliged to do the work of an overtaxed 
bench and a half-educated bar. 

Of the state of the bar little need be said. Thought- 
less and thankless suitors are apt to sneer at its moral- 
ity, and for the sins of a single member the whole bar 
suffers. In the 68th New York we find traces of several 
cases of professional dishonesty, but we should remem- 
ber the words of Pleydell in Guy Mannering—‘“ If our 
profession sees more of buman folly and human roguery 
than others, it is because we witness them acting in 
that channel in which they can most freely vent them- 
selves. In civilized society law isthe chimney through 
which all that smoke discharges itself that used to cir- 
culate through the whole house, and put every one’s 
eyes out, no wonder then that the vent itself should 
get alittle sooty.’”’ But it is not in respect of such 
matters, so much as in the matter of education, and of 
the sober realization of the dignity of its calling, that 
our bar falls short. However, when it is the political 
and not the scholarly lawyer who is most likely to win 
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what should be regarded as the great prizes of his pro- 
fession, and when, as in our great cities, champerty is 
the mainstay of professional income, such falling short 
is not wholly inexplicable. 

But this book is, also, an index to our system of juris- 
prudence and the state of our law. For him who ap- 
proaches it from the standpoint of technical and special 
criticism it has a thousand lessons. He does not have 
to read far to discover that there is work for a modern 
Bentham in exposing the expense, delay and uncertain- 
ty of the law, which like the poor seem to be always 
with us, a perpetual field for reform. It would be sup- 
posed, for example, that nothing should be more defi- 
nitely settled than the law relating to the conditions 
in insurance policies, and yet upon this very question 
we find the Court of Appeals saying ‘it is difficult to 
make all the cases upon this subject harmonize, but by 
the force of authority we are constrained to hold,” 
ete., and finally dividing into opposing parties, three 
upon the one side and four upon the other. And so of 
illegal contracts in restraint of trade, the court is 
obliged to admit the difficulty of reconciling the cases 
upon the subject. 

This state of things is due almost entirely to our sys- 
tem of case law. Our law is still provincial, pursuing 
its old, narrow, tentative methods. Our courts havea 
wise respect for property and will not disturb an estab- 
lished precedent which has become a rule of property 
and entered into the obligations of a contract, as was 
shown by the late Judge Allen in arecent case (66 N, 
Y. 139, 142), even though the precedent may have been 
inconsiderately established. And this is one of the 
healthiest features of ourlaw. But let this practice be 
justified, asitis surely justifiable, upon the ground of 
respect for property and the obligations of a contract. 
In the now famous case of Yale v. Dederer, here re- 
ported for the third time in our Court of Appeals 
reports, the court say, ‘‘ It is better to adhere to a rule 
of doubtful propriety, which has been deliberately 
settled for a long series of years, and repeatedly reiter- 
ated by all the courts of the State, than, by overturn- 
ing it, to weaken the authority of judicial decisions, 
and render the law fluctuating and uncertain.’’ This 
desire for the maintenance of the authority of judicial 
decisions, and the certainty of the law, is not of itself 
sufficient to justify a refusal of the court to correct 
their own errors, for where property is not involved, 
it is better that the law should be just than that the 
rule stare decisis should be subserviently followed. 

And this is the great fundamental fault of our sys- 
tem of case law, that it has atendency to cut us off 
from first principles. To Civil Law lawyers this is 
the most noticeably weak feature of our system. Our 
cases are practically neither certain nor authorita- 
tive, and yet the tradition that they should be so 
confines us within the limitations of precedent 
without either authority or certainty, while it dis- 
parages the reliance upon large and general princi- 
ples. How much the want of authority and certainty 
is due to our custom of publishing the disagreements 
of our courts, and thus upon certain subjects keeping 
the law chronically undiscoverable, cannot be here dis- 
cussed. Both in respect for principle and in the un- 
questionableness of their decisions the courts which 
administer the Civil Law may teach us a wise and whole- 
some lesson. One cannot read a volume of English 
reports without seeing what an influence the Civil Law 
methods and Civil Law learning are beginning to exer- 
cise over the courts. But here nothing of the kind is 





apparent. The pages of our reports are never illumi- 
nated by a ray from that great source of unalterable 
legal principle and reasoning; while our courts go on 
repeating such barbarous feudal expressions as “ tort 
feasor™ (p. 527), and “‘ feme defendant” (p. 455). 

Our law is still customary, not according to the cus- 
tom which flows unavoidably from principle, and rules 
of universal applicability, but according to the custom 
of tradition and locality; provincial,— its methods are 
medizeval. 

There is a remarkable passage in the Apostolic Con- 
stitutions which is attributed to Saint Clement. It 
runs as follows: ‘‘God has not alone chosen his apos- 
tles to spread the light of His justice in the world. He 
wished to make it resplendently apparent by the works 
of the Romans.’’ This isin the same spirit with the 
advice of Pope John VIII to Louis II of France, urg- 
ing him to have great veneration for ‘‘ the Roman law, 
which has been promulgated by the spirit of God.’’ In 
the grand evolution of the race, it was the work of 
Rome to make possible and perfect a universal juris- 
prudence, which Lemaistre wisely called the ‘civil 
reason of future societies;’’ and yet our bench and 
bar appear to be hopelessly alienated from that law 
which, next to Christianity, has been the most efficient 
force in Christendom. And so the last great lesson 
which this “68th New York” teaches us is that our 
legal system and method as a whole are discordant 
with the spirit of our civilization and progress. 

To effect a reform we shall have to begin at the very 
beginning, and learn with Portalis, the ideal jurist, 
philosopher and legislator of modern times, that ‘“‘ The 
office of the law (as such) is to establish by wide gen- 
eralization, universal maxims of Right; to establish 
principles fecund of consequences, not to descend into 
the detail of questions raised by each particular case.”’ 

Wit1iAM M. Ivins. 
—_——_@—__— 


CONSTITUTIONALITY OF CITY ORDINANCE 
FORBIDDING STEAM ON RAILROADS. 


SUPREME COURT OF THE UNITED STATES, OCTOBER 
TERM, 1877. 


RICHMOND, FREDERICKSBURG AND PoToMAC RAIL- 
ROAD Co., plaintiff in error, v. City oF RICHMOND. 


A railroad company chartered by the State of Virginia, 
and permitted by the common council of Richmond to 
construct its road into said city and to use locomotives 
propelled by steam thereon, and which had made cer- 
tain improvements asked for by the city as a condition 
and consideration for the construction and use of its 
road, thereafter changed its main line to another route. 
Thereafter the common council passed an ordinance 
ens the use of steam by said company in certain 
parts of the city. The charter of the company in terms 
subjected it to the government of the city in respect to 
the use of the road when constructed. Held, that the 
ordinance was not invalid either as impairing the obli- 
gations of a contract or as depriving the company of its 
property without due process of law, or as denying the 
company of the equal protection of the laws. 


N error to the Supreme Court of Appeals of the 

State of Virginia. The facts appear in the opinion. 

Mr. Chief Justice WAtrE delivered the opinion of 
the court. 

The Richmond, Fredericksburg and Potomac Rail- 
road Company was incorporated February 25, 1834, by 
the Legislature of the State of Virginia “for the pur- 
pose of making a railroad from some point within the 
corporation of Richmond, to be approved by the com- 
mon council, to some point within the corporation of 
Fredericksburg” (charter, § 1), and was authorized 
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(8 24) *“‘to place on the railroad constructed * * 
* all machines, wagons, vehicles, carriages, and teams 
of any description whatsoever * * * necessary or 
proper for the purposes of transportation.”’ It was 
required at all times to transport persons and property 
from one point to another along the line of its road, 
when completed, upon payment or tender of the tolls 
allowed by the charter. (§ 26.) 

At the time of the incorporation of the company, 
locomotive engines were in use within the State of 
Virginia upon a railroad extending from the Roanoke 
to Petersburg, and the city of Richmond was a muni- 
cipal corporation having power “ to make and establish 
such by-laws, rules, and ordinances, not contrary to 
the Constitution or laws of the Commonwealth, as 
shall * * * be thought necessary for the good or- 
dering and government of such persons as shall from 
time to time reside within the limits of said city or 
corporation, or shall be concerned in interest therein.” 
—(1 Hen. St., 46, § 2.) 

On the 22d December, 1834, the president and direct- 
ors of the railroad company passed the following pre- 
amble and resolution: 

‘* WHEREAS, by the act incorporating this company, 
it is requisite that the point at which the railroad ter- 
minates within the corporation of Richmond should 
be approved by the common council, and it appears to 
the board most expedient to conduct the same from 
the Richmond turnpike along H [Broad] street toa 
point at or near the intersection of the said street and 
8th street, and for the present to terminate the same 
by suitable connections with the contemplated ware- 
houses and workshops of the company on lots Nos. 477 
and 478, purchased by them from John Heth: There- 
fore, be it 

** Resolved, That the approbation of the common 
council be requested to the above plan.” 

On the twenty-third of the same month the com- 
mon council of the city passed the following: 

‘* WHEREAS, bya resolution of the president and di- 
rectors of the Richmond, Fredericksburg and Poto- 
mac Railroad Company, submitted to the common 
council, it appears it is deemed most expedient by the 
said president and directors to conduct the said rail- 
road from the Richmond turnpike along H [Broad] 
street to a point at or near the intersection of the said 
street and Eighth street, and for the present to termi- 
nate the same by suitable connections with the con- 
templated warehouses and workshops of the company 
on lots Nos. 477 and 478, purchased by them from John 
Heth: 

“ Resolved, That the common council do approve 
the proposed location of the said railroad and the 
present termination of the same, as described in the 
foregoing resolution, and authorize the prosecution of 
the said work within the limits of the city on the 
above location; Provided, that in locating the said 
railroad no injury shall be done to the water-pipes now 
laid in and along said street; Provided, that the corpo- 
ration of Richmond shall not be considered as hereby 
parting with any power or chartered privilege not 
necessary to the railroad company for constructing the 
said railroad and connecting the same with the depot 
of said company within the limits of the city.”’ 

The railroad company then proceeded with the con- 
struction of its road, which was completed and ready 
for use within the city on the 15th of February, 1836. 
Shortly before that day, a meeting was held by some 
of the residents of Shockhoe Hill, at which resolu- 





tions were passed declaring that in the opinion of the 
meeting the company should not be permitted to use 
locomotive power for propelling cars within the city, 
and that it *‘ should be required to construct and keep 
in good order a free access and passing at all points 
from the one side of H [Broad] street to the other.” 
These resolutions were presented to the council and 
referred to the street commissioners with instructions 
to ascertain and report what injury had been done to 
the street by laying down the railroad in it, and also 
what were the future plans of the company, so far as 
they related to the use of the road, and the probable 
result to the citizens resident and owning property on 
the street, by the execution of the plans and opera- 
tions of the company. 

This action of the council was communicated to the 
company on the day it commenced the business of 
transportation over the road, and in reply the presi- 
dent and directors made a statement, of which the 
following is part: 

“The railroad having been made along H [Broad] 
street from a point approved by the common council, the 
president and directors, under power given by the act of 
incorporation, have purchased and placed on the rail- 
road alocomotive engine and other machines proper 
for the purposes of transportation. Their plan, so far 
as the same relates to travel on said road on H [Broad] 
street, is to have the cars drawn by a locomotive. It 
has occurred to them that it might not be prudent for 
the locomotive to go so fast within the corporation as 
it will after leaving the city, and accordingly they 
have adopted a resolution directing their engineer not 
to suffer the locomotive, while in the city, to proceed 
at a rate exceeding three miles per hour.” Then 
follows a statement of the plan they had adopted for 
facilitating the crossing of the track in the street, and 
the reasons for it. 

Upon the receipt of this communication from the 
company, the council adopted resolutions instructing 
the commissioners of streets to inquire into the ex- 
pediency of paving H [Broad] street, and to ascertain 
from the company whether they would pay part of the 
expense attending it. After a correspondence between 
the commissioners of streets and the committee of 
the company, showing the views of each side, the city 
surveyor was instructed by the commissioners of 
streets ‘‘ to prepare and submit a plan, the most judi- 
cious to be adopted, for paving H [Broad] street, * * 
having a regard as well to the just rights and interests 
of the city as to those of the railroad company in the 
use of said street.’’ The city surveyor accordingly 
submitted a report in which, after setting forth the in- 
conveniences which would result to the railroad com- 
pany by ‘“‘a uniform pavement on a level with the top 
of the plates of the railroad,’ submitted a plan “asa 
compromise of interests.”” This plan was finally 
adopted by both parties and the work done, the rail- 
road company, by arrangement, paying one-third the 
expense. That ended all action upon the resolutions 
adopted at the meeting of residents on Shockhoe Gill. 
The amount paid by the railroad company toward the 
paving was near $7,000. 

At different times after this, applications were made 
to the council to prohibit the use of locomotives in the 
street, but the council, while asserting its right to do 
80, declined to take action in the matter, upon the 
ground that it was not expedient. Ordinances were, 
however, passed regulating the speed of trains and 
providing against standing cars in the street. 
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On the 24th of May, 1870, an amendment was made 
to the charter of the city, and the council empowered 
“to determine and designate the route and grade of 
any railroad to be laid in said city and to restrain and 
regulate the rate of speed of locomotives, engines, and 
cars upon the railroad within the said city, and * * * 
exclude the said engines and cars, if they pleased, pro- 
vided no contract be thereby violated.’"—(Acts of 
1869-70, p. 125.) 

On the 8th of September, 1873, after the main line of 
the railroad had been changed to another route and 
negotiations for the sale of the depot property by the 
company to the city had failed, the council passed an 
ordinance as follows: 

“Szo. 8. That on and after the first day of January, 
1874, no car, engine, carriagé, or other vehicle of any 
kind belonging to or used by the Richmond, Fredericks- 
burg and Potomac Railroad Company shall be drawn 
or propelled by steam upon that part of their railroad 
or railway track on Broad street east of Belvidere 
street in said city. The penalty for failing to comply 
with this section shall be a fine of not less than one 
hundred nor more than five hundred dollars for each 
and every offense, to be recovered before the police 
justice of the city of Rivhmond.”’ 

On the 2d of January, 1874, this action was com- 
menced to recover the penalty incurred under that 
ordinance for running a locomotive propelled by steam 
in the street. There was no dispute as to the facts, 
but the defense relied upon was that the ordinance 
was unconstitutional and void, because: (1) It im- 
paired the obligations of the contract contained in the 
charter of the company, which, as was claimed, granted 
to the company the right to propel its cars by steam, as 
well within the city as without: (2) It deprived the 
company of its property without due process of law; 
and (3) It denied the company the equal protection of 
the laws. 

This defense having been overruled and judgment 
given against the company by the police justice, the 
case was taken by writ of error first to the Circuit 
Court of the city, and second to the Supreme Court of 
Appeals of the State, in both of which courts the judg- 
ment below was affirmed. The judgment of the Court 
of Appeals is now here for review under section 709 of 
the Revised Statutes, and the errors assigned present 
the same questions that were relied upon in defense 
below. 

1. Does the municipal legislation complained of im- 
pair the vested rights of the company under its char- 
ter ? 

In answering this question it becomes necessary to 
determine at the outset what the rights of the company 
secured by its charter and affected by the ordinance 
in dispute actually are. The right is granted the com- 
pany to construct a railroad “ from some point within 
the corporation of Richmond, to be approved by the 
common council.’’ No definite point is fixed by the 
charter. That is left to the discretion of the com- 
pany, subject only to the approval of the city. The 
power to approve certainly implies the power to reject 
one location and accept another, and this necessarily 
carries with it the further power to reserve such 
governmental control over the company in respect to 
the road when built within the city to the point ap- 
proved as may seem to be necessary. The absolute 
grant of the charter is satisfied if the road is built 
within the city for any distance, by any route, or to 
any point. The company, however, desired to pass 





through Broad street, and for the present to terminate 
the road upon the lots purchased for shops and ware- 
houses, and requested the city to approve that location. 
This the city was willing to do upon condition that it 
should not be considered as thereby parting with any 
power or chartered privilege not necessary to the com- 
pany for constructing its road or connecting it with 
the depot. These terms were proposed to the com- 
pany and accepted. At that time the city was invested 
with all the powers “‘ necessary for the good ordering 
and government”’ of persons and property within its 
jurisdiction. By the conditions imposed these powers 
were all reserved except to the extent of permitting 
the company to construct its road upon the route 
designated and connect it with the depot. All the 
usual and ordinary powers of city governments over 
the road when constructed, and over the company in 
respect to its use, were expressly retained. The com- 
pany, therefore, occupied Broad street upon the same 
terms and conditions it would if the charter had loca- 
ted the route of the road within the city, but in terms 
subjected the company to the government of the city 
in respect to the use of the road when constructed. 

Nothing has been done since to change the rights of 
the parties. It is true that an attempt was made by 
the residents on Shockhoe Hill to induce the council 
to prohibit the use of locomotives within the city and 
to require the company to so construct the road within 
Broad street as to facilitate the crossing of the track, 
but all parties seemed to be satisfied then with the 
proposition of the company to run its engines slowly 
and with care in the city and its liberal contribution 
toward the expense of paving the street. There is no- 
where in the proceedings an indication of a relinquish- 
ment by the city of its governmental control over the 
company or its property. The ‘“‘ compromise of inter- 
ests’’ proposed related alone to the plan of the pave- 
ment. 

It remains only to consider whether the ordinance 
complained of is a legitimate exercise of the power of 
acity government. It certainly comes within the ex- 
press authority conferred by the amendment to the 
city charter adopted in 1870, and that, in our opinion, 
is no more than existed by implication before. The 
power to govern implies the power to ordain and es- 
tablish suitable police regulations, and that, it has 
often been decided, authorizes municipal corporations 
to prohibit the use of lucomotives in the public streets 
when such action does not interfere with vested rights. 
Donnaher v. The State, 8 Sm. & Mar. 661; Whitson v. 
The City of Franklin, 34 Ind. 396. 

Such prohibitions clearly rest upon the maxim sic 
utere tuo ut alienum non ledas, which lies at the foun- 
dation of the police power, and it was not seriously 
contended upon the argument that they did not come 
within the legitimate scope of municipal government 
in the absence of legislative restriction upon the pow- 
ers of the municipality to that effect. It is not for us 
to determine, in this case, whether the power has been 
judiciously exercised. Our duty is at an end if we 
find that it exists. The judgment of the court below 
is final as to the reasonableness of the action of the 
council. 

We conclude, therefore, that the ordinance does not 
impair any vested right conferred upon the company 
by its charter. 

2. Does it deprive the company of its property with- 
out due process of law? 

This question is substantially disposed of by what 
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has already been said, as the claim of the company is 
based entirely upon the assumption of a vested right 
under its charter to operate its road by steam, both 
within and without the city, which we have endeavored 
to show is not ,true. All property within the city is 
subject to the legitimate control of the government, 
unless protected by ‘‘ contract rights,’’ which is not 
the case here. Appropriate regulation of the use of 
property is not ‘“‘ taking’’ property within the mean- 
ing of the constitutional prohibition. 

8. Does it deny the company the equal protection of 
the laws? 

The claim is that as this company is alone named in 
the ordinance, the operation of the ordinance is 
special only, and, therefore, invalid. No other person 
or corporation has the right to run locomotives in 
Broad street. Consequently no other person or cor- 
poration is or can be in like situation except with the 
consent of the city. On this account the ordinance, 
while apparently limited in its operation, is in effect 
general, as it applies to all who can do what is pro- 
hibited. Other railroad companies may occupy other 
streets and use locomotives there, but other streets 
may not be situated like Broad street, neither may 
there be the same reasons why steam transportation 
should be excluded from them. All laws should be 
general in their operation, but all places within the 
same city do not necessarily require the same local 
regulation. While locomotives may, with very great 
propriety, be excluded from one street, or even from 
one part of a street, it would be sometimes unreason- 
able to exclude them from all. It is the special duty 
of the city authorities to make the necessary dis- 
criminations in this particular. 

On the whole we see no error in the record, and the 
judgment is affirmed. 

Mr. Justice STRONG dissents. 

——___——_ 
CONVICTIONS BEFORE INFERIOR COURTS. 


ALBANY OYER AND TERMINER, JULY, 1878. 


In THE MATTER OF TRAVIS. 


The warrant of commitment of a prisoner convicted by a 
court of inferior jurisdiction, such as a police court, 
must state the facts showing that the conviction was 
duly had, and a statement that the prisoner was duly 
convicted is insufficient. 

Arecord of conviction required by 1 R. 8. 638, §2, which does 
not show the arraignment of the prisoner, his confes- 
sion or denial, the examination of witnesses in his 
presence, the nature and character of the testimony 
and the circumstances of the offense, is invalid ; and a 
conviction thereunder will be set aside. 


ABEAS CORPUS to procure the release of Emma 
Travis from imprisonment upon conviction for 

being a disorderly person. 

Galen R. Hitt, for prisoner. 

Lansing Hotaling, District Attorney, for People. 

WESTBROOK, J. To the writ of habeas corpus issued 
in the above matter, the keeper of the Albany peniten- 
tiary returns, that he holds the said Emma. Travis 
under a warrant of commitment issued by W. K. 
Clute, a justice of the peace and police justice, fora 
failure on her part to give security to keep the peace, 
upon her conviction of being a disorderly person. 
The warrant recites as follows: ‘‘Whereas, Emma 
Travis has this day been duly convicted before me, W. 
K. Clute, one of the justices of the peace in and for 
the city and county of Albany, and police justice of 
said city, upon the complaint, on oath, of John 





Domery, and upon the testimony of John Domery 
and Margaret Quirk, of being a disorderly person, for 
that the said Emma Travis was and is a common pros- 
titute. And, whereas, upon such conviction, the said 
Emma Travis was by me required,” etc. 

The counsel for the prisoner objects to the sufficiency 
of the commitment because it simply states that 
Emma Travis “has been duly convicted before me,” 
etc., without stating any facts showing that the con- 
viction was duly had. Nothing is better settled than 
that the jurisdiction of inferior courts and magistrates 
most affirmatively appear. A statement that any act 
has been regularly or duly done is not sufficient, the 
preliminary steps must be stated, so that it can be 
seen that all was due and regular. The liberty of the 
citizen cannot depend upon the declaration of the 
magistrate that he has done all that the law requires, 
but upon the actual performance of those duties. In 
the absence then of any proof showing a valid com- 
plaint, the issue of a warrant, the arrest of the 
prisoner, the bringing ber before the magistrate, and 
the proceedings upon such arraignment, the prisoner 
cannot be detained upon the warrant which is re- 
turned as the sole cause and right of detention. 

The prisoner, however, has not rested her case upon 
the simple warrant of commitment, but has produced 
the record of conviction, which was filed in the Albany 
county clerk’s office, and claims that there has been 
no regular conviction, as the warrant of commitment 
recites. Her right to do so is unquestionable, for the 
habeas corpus act (38d R. S., 6th edition, page 878, § 
3) provides: ‘The court or officer before whom the 
party shall be brought, on such writ of habeas corpus, 
shall, immediately after the return thereof, proceed to 
examine into the facts contained in such return, and 
into the cause of the confinement or restraint of such 
party, whether the same shall have been upon com- 
mitment for any criminal or supposed criminal matter 
or not.’”’ In making ‘such examination, required by 
this section, the court must look at the record of the 
conviction which the statute (R. S., § 2) requires 
the magistrate to file. Tested by the statute, the pre- 
tended record utterly fails. The magistrate is re- 
quired ‘‘to make up, sign, and file in the county 
clerk’s office a record of the conviction of such of- 
fender, as a disorderly person, specifying generally 
the nature and circumstances of the offense.””’ What 
a record, in a case like the present, must contain is 
very clearly set forth in People v. Phillips, 1 Park. 
Crim. Rep. 95, by Judge Edmunds. The one now pro- 
duced does not show the arraignment of the prisoner, 
her confession or denial of the charge, the examina- 
tion of witnesses in her presence, the nature and char- 
acter of the testimony, and, above all, it fails to state 
what the statute requires, ‘‘the circumstances of the 
offense.”” It is no compliance with such statute for 
the magistrate to use the language of the act and say 
that Emma Travis is a disorderly person, ‘‘for that 
she was and is a common prostitute,” for that isa 
simple conclusion by him depending upon “the cir- 
cumstances"? which are not detailed. Judge Ed- 
munds, in the case above cited (page 104), has well 
said: ‘In describing the offense, a mere compliance 
with the terms of the statute will not suffice, for if a 
magistrate merely states the facts of the offense, in 
the words of the act, when the evidence does not war- 
rant the conclusion, he subjects himself to a criminal 
prosecution. R. v. Thompson, 2 T. R. 18; R. v. 
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Pearce, 9 East, 358; R. v. Davis, 6 T. R. 171; Arbry 
v. Hoole, Cop. 825. The particular circumstances, 
which conduce the opinion of the magistrate, must be 
set forth, and not the mere result or conclusion from 
them. 2 Rob. Jus. 546.’’ In announcing the decision 
that the prisoner must be discharged, it is proper that 
the court should also state that personal liberties must 
be carefully guarded. It is true that no false humanity 
should recklessly open prison doors and allow the 
criminal to go free, but it is equally true that summary 
convictions, under special statutes, should be carefully 
scrutinized, and should be upheld when it affirmatively 
appears that all the guards of the law have been regu- 
larly passed and legal requirements literally complied 
with. 

There is no intent, in the present case, to unduly 
criticise the action of the magistrate. Perhaps all 
his steps were regular and his conclusions just, but 
his record should have shown them to be so. The 
forms (it is due to him to say) of his commitment and 
record are those found in a well-known text book; 
but they are clearly bad, as we have endeavored to 
show, and cannot, therefore, be upheld. 


SS 


LIABILITY OF CARRIER OF PASSENGERS FOR 
LUGGAGE. 


ENGLISH COURT OF2APPEAL, JANUARY 14, 1878. 


BERGHEIM V. GREAT EASTERN seems _Co., 38 L. T 
Rep. (N. 8.) 160 


aa liability of railway companies as common carriers 
does not appl; 4. the case of luggage over which they 
have nota ute control. Plaintiff went to defend- 
ants’ station some time before the train started. A 
porter, by Fn direction, placed hisbag in the 
carriage. aintiff went away for a short time, and on 
his return the bag was gone. In an action to recover 
the value of the bag, the jury found that neither de- 
fendant nor plaintiff h been guilty of negligence. 
Held, that defendant was not liable asa common car- 
rier, and therefore was entitled to judgment. 


PPEAL from the Common Pleas Division. The 
action was brought to recover the value of a trav- 
eling bag belonging to the plaintiff which had been 
lost from a passenger carriage on the defendants’ rail- 
way. The plaintiff, who was going to Yarmouth by 
the Great Eastern Railway, arrived at the defendants’ 
station at Shoreditch a considerable time before the 
train started. He directed a porter in the defendants’ 
service to put his traveling bag on the seat of the 
carriage in which he intended to travel. The plaintiff 
asked the porter whether the bag would be safe, and 
the porter replied that it would be safe,'and that he 
would be there himself until the train started. The 
plaintiff then went away to the! refreshment room, 
and on his return the bag was missing and it never was 
found. 

At the trial before Manisty, J., the jury found that 
the carriage was a proper place in which to put the 
bag; that the porter was acting in the scope of his 
employment in putting the bag into the carriage; that 
the porter had received the bag as the defendants’ ser- 
vant; that no felony had been committed by the ser- 
vants of the defendants, and that neither the plaintiff 
nor the defendants had been guilty of negligence. 

On these findings Manisty, J., directed judgment to 
be entered for the defendants, and the plaintiff 
appealed. 

Grantham, Q. C., and R. E. Webster, for plaintiff. 


Metcalf, Q. C., and Lindsell, for defendant. 





Corton, L. J. (after stating the facts.) It has been 
found that neither the company nor the plaintiff was 
guilty of negligence. The company, therefore, cannot 
be held liable, unless they are to be held to have under- 
taken the liability of common carriers in respect to 
the bag, the loss of which is the cause of complaint in 
this action. The liability of a common carrier is, as 
compared with that of other bailees, exceptional. He 
is answerable for the loss of goods intrusted to him as 
such, though the loss be in no way caused by any de- 
fault on his part. He is considered as having contrac- 
ted to insure — that is to say, as having contracted to 
carry and deliver safely and securely (the act of God 
and of the Queen’s enemies excepted), the goods of 
which he, as common carrier, is bailee. The reason 
why the law implied that this is his contract was that 
the carrier had by himself or his servants during the 
bailment, at times and in places where he could not 
even be supervised, the exclusive control and care of 
the goods intrusted to him by the owner, and that the 
law considered it necessary, in order to prevent frauds, 
to impose on those who contracted to carry goods as 
common carriers the obligation also to undertake to 
insure their safety. The rule and the reason given are 
thus stated by Holt,C.J., inCoggs v. Bernard, Ld.Raym. 
909: ‘*The law charges this person thus intrusted 
to carry goods against all events but acts of God and 
of the enemies of the King. For though the force be 
never so great, as if an irresistible multitude of people 
should rob him, nevertheless he is chargeable. And this 
is a politic establishment contrived by the policy of 
the law for the safety of all persons, the necessity of 
whose affairs oblige them to trust these sorts of per- 
sons, that they may be safe in their ways of dealing; 
for else these carriers might have an opportunity of 
undoing all persons that had any dealings with them,by 
combining with thieves, etc., and yet doing it in such 
a clandestine manner as would not be possible to be 
discovered. And this is the reason the law is founded 
upon in that point.’’ This rule, though stringent, was 
apparently founded on good sense. But if this implica- 
tion had been applied to goods of which, in conse- 
quence of the act of the owner, the carrier had not 
during their carriage the exclusive or absolute control 
or care, it would in our opinion have been unreason- 
able. So to apply it would have been to extend acon- 
tract of insurance, which the law had originally 
implied because the carrier had the exclusive, or at 
least absolute, control and care of the goods, to goods 
as to which his position was entirely different. When 
the reason for raising an implied contract does not 
exist, the implication ought not to be made, and in 
none of the earlier cases which dealt with and estab- 
lished the common carriers’ liability was a contract of 
insurance implied in respect of goods over which he 
had not absolute control. In our opinion, as regards 
goods in such a position, no such contract ought to be 
implied. The next question, then, is whether it can 
be said that goods which, at the request of a passen- 
ger, are put into the carriage in which he travels, are 
under the control and care of the company to such an 
extent that a contract of insurance on the part of the 
company can be implied. They are put into that car- 
riage becausethey may be required by the passenger 
during the journey, or because he wishes to take 
special care of them, and to have them under his eye; 
or because he desires to take them away with him as 
soon asthe train stops. At all events they are put in 
that carriage at the request or with the consent of the 
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passenger in order that he may have, or in such man- 
ner that he has, some control over them during the 
transit. While the train is in motion the company can 
exercise no control over the goods as distinct from the 
control they have overthe train. There may be in the 
same carriage with the owner of the goods other per- 
sons who, by reason of the passenger’s own negligence, 
may be tempted or enabled to injure the goods or to 
deprive the owner of them. If the company are in 
respect of the goodsliable as common carriers, though 
this loss may happen by no fault of theirs, they must 
nevertheless make good theloss; and even if the loss 
happens by reason of the passenger’s negligence, the 
company will be liable unless they can fulfill the diffi- 
cult burden of proving that the negligence of the 
passenger occasioned the loss. This would not, in 
our opinion, be reasonable. But it wasurged that, 
at least when the owner is reasonably absent from 
the carriage at stations during the journey, the 
company must be liable as common carriers for the 
goods of the passenger, and that the contract of 
the company may be considered as a contract of 
insurance with an exception that while the train is 
in motion and the owner in the carriage with some 
charge of the goods, there should be a different 
liability. But this would be implying a new form of 
contract entirely different from the contract of insur- 
ance implied in the case of acommon carrier. Again 
it is said that the company have been held to be com- 
mon carriers of passengers’ luggage which is put into 
the van or other place appropriate for the purpose, and 
from this it is'argued that the company, being common 
carriers of some passengers’ luggage carried in a pass- 
enger train, are so of all such luggage carried in the 
train. But the real question is whether, as regards 
the particular goods, there is an implied contract of 
insurance. This must depend onthe circumstances 
under which these goods are carried, and though the 
company do receive some passengers’ luggage carried 
by a passenger train under circumstances from 
which a contract of insurance can be implied, it 
does not follow that this is the case as regards 
articles which, though carried by the same train, are 
received and carried under different circumstances. 
As regards that portion of a passenger’s luggage 
which is, at his request or with his consent, placed 
in the same carriage in which he is to travel, we 
think, for the reasons given above, that there is no suf- 
ficient ground upon which a court can properly make 
a presumption that the company carry it under a lia- 
bility or implied contract to carry it safely at all haz- 
ards, the act of God and of the Queen’s enemies alone 
excepted. But then it is urged that, if the company 
are not liable to the extent insisted on, they are not in 
any way liable for the luggage of a passenger placed at 
his request and with their assent in the carriage in 
which he is to travel, and that such an entire absence 
of liability is unreasonable, and therefore the only 
reasonable conclusion is to imply a common carrier’s 
liability. But,in our opinion, it cannot properly be 
said that the company, if not liable as common carriers, 
incur no liability. The company undertake to carry 
the passenger; they equally undertake to carry his 
goods, which, with their consent, are placed with him 
in the carriage in which he is. And they are not 
gratuitous bailees of those goods, as they receive them 
into their carriages in consideration of the passenger 
paying his fare. The company therefore must, accord- 
ing to ordinary principles, be held liable for loss or in- 





jury caused by their negligence in respect of those 
goods as bailees for hire and contractorstocarry. The 
company have in fact the same liability with respect to 
the carriage of those goods as they have with respect 
to the carriage of the passenger himself. This is our 
view on principle; it remains for us to consider the de- 
cisions bearing on this question. Cohen v. South-East- 
ern Railwag Co., L. R., 1 Ex. Div. 217, is the only case 
cited which came before acourt of error. The ques- 
tion in that case was not as to luggage carried by the 
passenger in the carriage with him ; and all that the 
court decided was that the company were liable for the 
loss of passenger’s luggage carried in the same train 
but not in the same carriage with him, when occasioned 
by the negligence of the servants of the company. 
The plaintiff also relies on Robinson v. Dunmore. The 
decision in that case is not in point; for the defendant 
had expressly contracted that the goods should be 
safely carried, and the court held that he was not re- 
lieved from this contract by the fact of the plaintiff 
sending his servant with the defendant. It is true that 
Chambre, J., in giving judgment, stated that it had 
been held that a coach proprietor is liable as a common 
carrier for a passenger’s luggage, though placed under 
the eye of the passenger. But in such a case it is ob- 
vious that the servants of the coach proprietor did, 
although the passenger was on the coach, retain an 
absolute control over the goods in question just as 
much as if the passenger had not been there. The 
cases of Le Conteur v. London and South-Western Rail- 
way Co.,13 L. T. Rep. (N. 8.) 825; Butcher v. London 
and South-Western Railway Co.,16C. B. 12; and Rich- 
ards v. London, Brighton and South Coast Railway 
Co.,7 C. B. 839, may with more reason be relied on 
for the plaintiff. These were all cases where the claim 
against the company was for the loss of articles placed 
by or at the wish of a passenger in the carriage in 
which he traveled, or intended to travel. In the first 
case, though judges to whose opinion great weight is 
due expressed themselves in terms which favor the 
contention that the company are liable, the decision 
was on other grounds in favor of the company, and the 
opinion expressed by the judges may be explained as 
suggested by Willes, J., in Talley v. Great Western 
Railway Co., L. R.,6C. P. 44. In the other cases of 
Butcher v. London and South-West. rn Railway Co., and 
Richards v. London, Brighton ana South ,Coast Rail- 
way Co., the judgments were against the defendants, 
and were certainly, as it would seem, based on the view 
that the company in each case were liable as common 
carriers. In Butcher v. London and South-Western 
Railway Co., however, there was some evidence of 
negligence on the part of the company. And neither 
of these cases was before acourt of error. Moreoverin 
the later case of Talley v. Great Western Railway Co., 
the Court of Common Pleas decided that the defendant 
company were not liable for the loss of a portmanteau 
placed at the passenger’s request in the same carriage 
with him. In that case the jury had found the plaintiff 
guilty of negligence, but it was apparently only in neg- 
lecting to get back into the carriage in which his port- 
manteau had been placed. In that case Willes, J., who 
delivered the judgment of the court, pointed out the 
distinctions of fact which exist between luggage car- 
ried in the ordinary luggage van under the immediate 
control of the company, and articles placed by the pass- 
enger, or at his request, in the carriage wherein he is to 
travel, and showed that his opinion was that the com- 
pany are not liable as absolute owners of articles so 
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placed, but are only liable in event of negligence in 
some part of the duty which pertained to them. Under 
these circumstances we are of opinion that this court 
is not bound by the authorities to decide that the com- 
pany are liable, if in our opinion the company cannot 
on principle be held to have undertaken the liability of 
common carriers in respect of the plaintiff's bag, that 
is, to have contracted to become insurers of it. For 
the reason above stated we are of opinion that they did 
not so contract, and that the judgment in favor of the 


company should be affirmed. 
Judgment affirmed. 


a 
CONDITIONS IN A PARDON VALID AND EN- 
FORCEABLE. 


SUPREME COURT OF [OWA, APRIL, 1878. 


MATTER OF ARTHUR V. CRAIG. 


A person convicted of larcen 


was pardoned on condition 
that he would refrain 


rom the use of intoxicating 
liquors and perform other acts. On violating the con- 
dition as to the use of intoxicating liquors, he was 

and taken to prison to serve his sentence. 
Held, that the conditions in the pardon were valid and 
the re-imprisonment was proper. 


HE petitioner on these proceedings, Arthur, was 
convicted of larceny and sentenced to imprison- 
ment for ten years; subsequently he was pardoned by 
the governor of Iowa, the pardon containing these con- 
ditions: 

“This pardon is granted upon the following condi- 
tions, and acceptance and release under this instru- 
ment shall be an acceptance of each and all of such 
conditions, viz.: First, said R. D. Arthur shall, during 
the remainder cf the term of his sentence, refrain 
from the use of intoxicating liquors as a beverage. 
Second, he shall, during that time, use al] proper exer- 
tion for the support of his mother and sister. Third, 
he shall not, during said term, be convicted of any 
offense against any of the criminal laws of this State. 
Should said Arthur violate either of these conditions, 
he shall be liable to summary arrest upon the warrant 
of the governor of the State for the time being, whose 
judgment shall be conclusive as to the sufficiency of 
the proof of the violation of the first and second con- 
ditions, and to be confined in the penitentiary of the 
State for the remainder of the term of his sentence, 
and this instrument to be summarily revoked.”’ 

Arthur, in writing, accepted these conditions. Sub- 
sequently he violated the one against the use of intoxi- 
cating drinks, and was charged with other acts of a 
criminal character. The governor thereupon issued a 
warrant for his re-arrest and imprisonment. The 
warrant contained the following recital of the reasons 
for which it was issued: ‘‘ And whereas said Arthur 
has, as I have been informed and am convinced, vio- 
lated the first of the conditions of the pardon afore- 
said by drinking intoxicating tiquors repeatedly, so 
much so as to become intoxicated, and moreover has 
been guilty of criminal practices, which, while not of 
themselves constituting a violation of said condition, 
are yet of such a nature as to aggravate his offense in 
violation of said first condition.” Said warrant pro- 
ceeds as follows: ‘‘ Now, therefore, by virtue of the 
authority vested in me by law, and by reason of the 
reservation in said conditional pardon, and of the 
violation thereof, I, J. G. Newbold, Governor of the 
State of Iowa, do hereby revoke said conditional par- 
don, and do remand said Richard D. Arthur to the 
penitentiary of the State, there to be confined for the 





remainder of the term for which he was originally 
committed to said penitentiary, and I do hereby 
require all peace officers within the State to whom this 
may be shown to aid and assist in arresting and re- 
turning said Arthur to said penitentiary.” 

The plaintiff was, on this warrant, re-arrested and 
consigned to the prison where he had before been con- 
fined. He thereupon procured a writ of habeas corpus, 
claiming that his imprisonment was illegal for these 
reasons: (1) Because the governor has no power to 
limit a pardon and make it dependent upon conditions, 
and that the pardon is absolute and the conditions 
void. (2) If the governor has power to pardon con- 
ditionally, judicial authority must be invoked and de- 
termination had upon the question as to whether or 
not he has forfeited his liberty by the violation of the 
conditions of his pardon. The governor, having no ju- 
dicial power in this respect, cannot issue a warrant of 
arrest on a mittimus to imprison, such authority be- 
longing exclusively to the courts. 

A demurrer was taken to the petition, but the same 
was overruled and the plaintiff was discharged, where- 
upon an appeal was taken. 

D. N. Sprague and T. F. McJunkin, for appellant. 


F. H. Semple and T. H. Craig, for respondent. 


Rotsrock, C.J. The first question presented is: 
Has the governor of the State power to grant a con- 
ditional pardon? The Constitution, section 16, article 
4, provides: ‘*The governor shall have power to grant 
reprieves, commutations and pardons, after conviction 
for all offenses except treason and cases of impeach- 
ment, subject to such regulations as may be provided 
by law.”’ The only restrictions upon the pardoning 
power, imposed by law, relate to pardons for murder 
in the first degree. Code, § 4712. As to all other 
crimes the power to pardon is given by the Constitu- 
tion unrestricted by any statute. 

In vol. 4, p. 407, of Blackstone’s Commentaries, it is 
said: ‘‘ A pardon may also be conditional, that is, the 
King may extend his mercy upon terms which he 
pleases, and may annex to his bounty a condition 
either subsequent or precedent, on the performance 
whereof the validity of the pardon will depend; and 
this is by the common law.’’ This rule has been fol- 
lowed by adjudications in England, and has been so 
generally adopted by the courts of this country, under 
constitutions providing an unrestricted pardoning 
power, that the law must now be regarded as settled, 
that the executive may annex to a pardon any condi- 
tion precedent or subsequent, provided it be not ille- 
gal, immoral or impossible to be performed. People 
vy. Potter, 1 Parker, 47; 1 Bishop on Crim. Law, §§ 711, 
712; U. S. v. Wilson, 7 Pet. 150; Ex parte Wells, 18 
How. 307; Flavell’s case, 8 Watts & Serg. 197; State v. 
Smith, 1 Bailey (S. C.), 283. 

The remaining question in the case is as to the effect 
to be given toaconditional pardon. In State v. Smith, 
supra, itis said: ‘A pardon ex vi termini pre-sup- 
poses a wrong done or an offense committed, and for- 
giveness of the party injured; and, as the act of 
pardoning must necessarily be voluntary, the injured 
party must have the power of prescribing the atone- 
ment to be made; and it necessarily follows that the 
offender has the right to accept or not to accept the 
terms proposed. He may prefer to make the repara- 
tion demanded by law for the wrong done or the of- 
fense committed, or the atonement substituted, at his 
election.” 
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The petitioner, in this case, was serving a sentence 
imposed by the law foracrime committed. He had 
no legal right to demandé a release from imprisonment. 
The pardon offered to him was an act of grace or favor 
upon the part of the State by its executive. He was 
free to accept the pardon with its conditions, or to re- 
ject it and serve out his sentence. He chose the 
former; accepted the pardon, and stipulated that for 
a violation of the conditions the instrument might be 
summarily revoked by the governor, and he should be 
remanded to the penitentiary for the remainder of the 
term of his sentence. 

The conditions imposed are not illegal, immoral or 
impossible to be performed, and to enforce them de- 
prives the prisoner of no legal right. It may further, 
with propriety, be said that if the governor issued his 
warrant for the arrest and imprisonment of the pe- 
titioner upon an insufficient showing that he had vio- 
lated the condition of the pardon, and he should be 
required to serve out the remainder of his term, he 
will only perform that which the law, by his sentence, 
solemnly adjudged to be just. 

The court below overruled the demurrer upon the 
ground that the governor could not without notice 
to the petitioner and without a hearing determine 
the condition broken, and upon his warrant imprison 
in the penitentiary, and that he could not exercise 
the judicial functions necessary to determine the ques- 
tion, because the Constitution gives this power to the 
courts alone. 

Certain adjudicated cases were relied upon as hold- 
ing that a violation of a conditional pardon ‘should 
be judicially determined, and the execution of the 
sentence enforced by the court pronouncing it, or some 
other court of competent jurisdiction.’’ People v. 
Potter, 1 Parker, 47; 9 Ind. 20; Com. v. Fowler, 4 Call. 
(Va.) 35. Without entering into a discussion of the 
questions which are determined in these cases, it is 
sufficient to say that the instrument in the case at bar 
is unlike any to which our attention has been called. 
It expressly provides that the governor may, by his 
warrant, revoke it upon such showing of a violation 
of the condition as he may deem sufficient. Upon its 
revocation the legal status of the petitioner must be 
regarded the same as it was before the pardon was 
granted. It must be remembered that the pardon was 
an act of grace. The petitioner had no right to de- 
mand it. It was founded on no right which he could 
enforce in any court. What he accepted was in the 
nature of a favor or gift. It was not such a contract 
as entitled him to have a judicial determination of 
forfeiture in the face of his stipulation that the gov- 
ernor might revoke it upon such showing as might be 
satisfactory to him. 

We think the demurrer should have been sustained, 
and that the petitioner should have been remanded to 
the penitentiary. 

Pan 


RECENT AMERICAN DECISIONS. 


SUPREME COURT OF OHIO.* 
COMMON CARRIER. 


Damages for unreasonable delay of article for mar- 
ket: measure of.—If a common carrier is chargeable 
with knowledge that the article carried is intended for 
market, and unreasonably delays its delivery, and 


there is a depreciation in the market value of the ar- 
ticle at the place of consignment, between the time it 
ought to have been delivered and the time it was in 
fact delivered, such depreciation will, ordinarily, con- 
stitute the measure of damages. Devereaux v. Buckley. 
Decided June 25, 1878. 


CONSIDERATION. 

Part payment of debt due, not.—Part payment of a 
debt already due is not a sufficient consideration for 
an agreement to extend the time for the payment of 
the residue. Twinbull v. Brock. Decided June 18, 


1878. 
CONTRACT. 


Verbal promise to indemnify officer holding execution, 
valid.—A verbal promise, by a judgment creditor, to 
indemnify an officer, holding an execution, against 
loss or damage from the seizure and sale of property 
claimed by the debtor to be exempt from execution, 
is not void as being against public policy, nor is such 
promise within the statute of frauds. Mayes v. Joseph. 
Decided June 26, 1878. 


HUSBAND AND WIFE. 


Separation of: alimony for life secured: voluntary 
conveyance by husband to children not fraudulent.—A 
wife, living separate and apart from her husband, 
brought an action for alimony and obtained a decree 
requiring the husband to pay her a definite sum semi- 
annually during her life. The payment of this sum 
the husband secured, and then gave the remainder of 
his property, consisting of notes and a mortgage of the 
value of $1,500, to his children, and soon thereafter 
died. The widow caused letters of administration to 
be granted, and appraisers to be appointed, who set 
off and allowed for her year’s support thé sum of $800. 
The administrator brought an action against the mort- 
gagor and said children, to obtain a decree declaring 
the gifts to the children void, and the application of 
the funds arising from the mortgage to the payment 
of said allowance to the widow. The court found that 
in making the gifts to said children by the deceased, 
no fraud was intended other than what was to be im- 
plied from the transaction. Held, that the adminis- 
trator was not entitled to recover. Lockwood v. 
Krum. Decided June 25, 1878. 


STATUTE OF DESCENTS. 


Husband and wife: husband only takes what wife 
seized of at death.—The provision in the statute of de- 
scents in favor of the surviving husband or wife of the 
intestate applies only where the intestate dies seized 
of the estate. Hence, where a daughter dies before 
her father, her surviving husband can inherit nothing 
from her father’s estate, as her legal representative 
Lane v. McKinstry. Decided June 11, 1878. 


SUPREME COMMISSION OF OHIO.* 
CORPORATION. 


Subscribers to stock of unauthorized, liable for corpo- 
rate debts.—Subscribers to the capital stock of a cor- 
poration cannot release themselves from payment, 
when such subscriptions are necessary for the payment 
of corporate debts. If the corporation has been regu- 
larly organized, creditors having dealt with it may 
enforce payment of subscriptions, although the sub- 
scribers may have notified the company that they 
would not be liable for debts, upon the assumption that 





* From E. Dewitt, Esq., State Reporter. 





* From E, Dewitt, Esq., State Reporter. 
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the corporate existence was without authority of law. 
Gaff v. Flesher. Decided June 26, 1878. 
DEVISE. 

To one when he arrives at certain age vests on death of 
testator.—A devise to one when he arrives at a given 
age — the intermediate estate being devised to another 
—vests on the death of the testator, and is not de- 
feated by the death of the devisee before the specified 
age. The words of futurity importing contingency 
are not necessarily inconsistent with the immediate 
vesting of the estate, but may be regarded as merely 
postponing the possession. Linton v. Laycock. De- 
cided June 26, 1878. 

INDORSEMENT. 

Procured by fraud binds in hands of bona fide holder 
for value: when agency does not exist.—The maker of a 
note, by fraud, procures an accommodation indorse- 
ment upon it, transferring it, before due, to a creditor, 
in payment of a pre-existing debt, the creditor giving 
time and surrendering collaterals. Unless complicity 
in the fraud, or knowledge of it at the time of taking 
the note, is proved against the creditor, the paper in 
his hands cannot be impeached. A creditor demands 
security of his debtor, who, to obtain it, makes fraud- 
ulent representations to the one who becomes surety. 
The creditor is ignorant of these representations, 
and innocent as regards the debtor’s conduct. No 
such relation of agency exists as will make the cred- 
itor responsible for the debtor’s acts. Kingsland v. 
Jones. Decided June 12, 1878. 

SALE OF PERSONAL PROPERTY. 

1. Assignee for benefit of creditors : rights of, no greater 
than those of assignor.—In the case of an assignment 
by an insolvent debtor for the benefit of creditors, the 
rights of the assignee in the property assigned are no 
greater than those of the debtor prior to the assign- 
ment. Hodgson v. Barrett. 

2. Sale for cash passes no title until payment.—Where 
goods are sold for cash, delivery and payment are con- 
current conditions of the sale; and a delivery made in 
expectation of immediate payment is conditional 
only; so that if payment be refused, the vendor may 
reclaim the goods. Ib. 

2. Payment by check only conditional, and if check 
not paid no title passes : laches : rescission.—Where pay- 
ment is made by a check, drawn by the purchaser on 
his banker, this isa mere mode of making a cash pay- 
ment, and not the acceptance of a security. Such 
payment is conditional only, and if the check upon 
due presentation is dishonored, the vendor's right to 
retake the goods from the purchaser remains in full 
force. Nor will such right be affected by a delay in 
presentment for four days, where the drawer has not 
sufficient funds in the hands of the drawee for the 
payment of the check, and no injury arises to the 
drawer from such delay. Under such circumstances, 
the right of the vendor to rescind the contract will 
not be lost, as between the parties, by a delay in its 
exercise, which is not indicative of an election not to 
rescind, and is not to the injury of the other party. Ib. 
Decided June 12, 1878. 

TRIAL. 

1. Jury: harmless irregularities no ground for setting 
aside verdict.—Where there has been irregularity or 
misconduct on the part of the jury, which might af- 
fect its judgment, or improperly influence the verdict, 
a new trial should be granted. Where, however, it 
clearly appears that no improper effect could arise 





from the alleged misconduct, the verdict should staud. 
Armileder v. Lieberman. 

2. Temporary separation of jurors after retiring.— 
A separation of the jurors, after the jury bas retired 
to the jury room to consider of the verdict, induced 
by a sudden alarm of fire in the near vicinity of the 
jury room, is not, of itself, such misconduct as will 
vitiate the verdict made on reassembling. Ib. . 

8. Juror asking advice of attorney who refuses to give 
it, not ground for new trial.—A juror separated from 
his fellows, and privately asked an attorney, in no 
way connected with the case or parties thereto, “‘ how 
are we to jget along without those books or papers,”’ 
saying, “they have not let us have them,” to which 
the attorney replied in substance, you must do the 
best you can; he could give them no advice; that the 
juror could send up and have the court advise them. 
Held, although such conduct on the part of the juror 
was a violation of his duty, yet, as it did not show any 
bias or prejudice for or against either party, that would 
affect the verdict, it was not sufficient cause for a new 
trial. Ib. Decided June 19, 1878. 

WITNESS. 

1. Competency of: belief in a supreme being sufficient. 
—No one is rendered incompetent to be a witness on 
account of religious belief, nevertheless, every one 
offered as a witness in a court must take an oath or 
affirmation before giving testimony. A person who 
believes in the existence of a Supreme Being, who 
will, either in this life or the life to come, inflict pun- 
ishment for false swearing, may be sworn as a wit- 
ness. Clinton v. State. 

2. Answers as to religious belief cannot be contra- 
dicted.—Answers, elicited from a witness on cross-ex- 
amination, as to his religious belief, or his previous 
declarations in relation thereto, being collateral and 
not material to the issue, will not serve as a founda- 
tion to call witnesses to contradict him. Ib. Decided 
June 12, 1878. 

————_ >__—__ 


RECENT ENGLISH DECISIONS. 
CONTRACT. 

Offer and acceptance by letter : reference to preparation 
of formal contract.—B. wrote to estate agents, in whose 
hands J. had placed a leasehold property for sale: ‘‘In 
reference to Mr. J.’s premises I think £800 for the lease, 
fixtures, fittings, etc., is about what I should be will 
ing to give. Possession to be given me within fourteen 
days from date,’’ etc. The agents, having received 
authority from J. to accept the offer, replied: ‘‘ We 
are instructed to accept your offer of £800 for these 
premises, and have asked Mr. J.’s solicitor to prepare 
contract.’’ Held, that the reference to the preparation 
of aformal contract did not prevent the two letters 
from constituting a binding contract. (Rossiter v. 
Miller, 37 L. T. Rep. (N. 8.) 14; L. Rep., 5 Ch. Div. 648, 
distinguished.) Ct. Appeal, Jan. 25. Bonnewell v. Jen- 
kins, 38 L. T. Rep. (N. 8.) 581. 

CRIMINAL LAW. 

Cruelty te animals: lawfully shooting a dog and leav- 
ing it to die in pain no offense: 12 and 13 Vict., c. 92, 8. 
2.—The appellant had been convicted by a stipendiary 
magistrate under section 2 of 12 and 13 Vict., o. 92, of 
ill-treating and torturing, and causing to be cruelly ill- 
treated and tortured, a dog. The appellant had shot, 
with a bullet from a pistol, through the eye a neigh- 
bor’s dog, which was trespassing in his garden, and the 
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magistrate assumed for the purposes of this case that 
the shooting the dog was lawful. The appellant im- 
mediately gave notice of what he had done, to the 
owner of the dog and to a policeman, and dragged the 
dog into the road. When in the road he found for the 
first time that the dog was not dead, but was in pain; 
he, however, left it in the road, and, although desired 
to do so by the policeman, refused to cause it to be 
killed. It died some hours afterward in great pain, 
and the defendant knew when he left it that it could 
not survive its wound, and that death only could put 
an end to its pain. Held, upon a case stated, that the 
appellant had not been guilty of any offense within 
the act; and that the conviction was wrong. Q. B. D., 
May 22, 1878. Powell v. Knight, 38 L. T. Rep. (N. 8.) 
607. 
MARITIME LAW. 


Salvage : services rendered by putting hands on board 
vessel infected with yellow fever: amount of award.— 
Two Norwegian barques, both bound to England, fell 
in with each other on the high seas, about 3,000 miles 
from Liverpool; one of the barques was in distress, 
her first mate having died, and her master, her second 
mate, and one of the crew being sick with yellow fe- 
ver. The other barque was short-handed, but her 
mate, with the consent of her master, went on board 
the distressed vessel and succeeded in navigating her 
to Liverpool. During the voyage, the master, the 
second mate, and two of the crew died. On the arri- 
val of the vessel at Liverpool an action of salvage was 
instituted against het. At the hearing of the action, 
the value of the salved property was taken at £5,135 
13s. 24. The court awarded £600 to the mate who had 
gone on board the distressed vessel, £100 to the owners 
of the salving vessel, £50 to her master, and £150 
amongst the remaining plaintiffs. The Skibladner, L. 
R., 3 P. D. 24. 

2. Salvage: contribution : non-liability of ship-owners 
for life salvage in cases where no property belonging to 
them has been salved.—The C., a Spanish steamship, fell 
in at sea with the S., an English steamship, with signals 
of distress flying and entirely helpless from injuries 
sustained in a collision with a third vessel. The pas- 
sengers of the S. and a quantity of specie, which had 
formed part of the cargo of the S., having been taken 
on board the C., attempts were made by the master 
and crew of the C. to tow the S. into safety. These 
attempts were ineffectual, and ultimately, after the 
master and crew of the S. had gone on board the C. 
the S. was abandoned, and her passengers, master and 
crew were landed in safety at an English port. After- 
ward the specie was arrested in an action of salvage 
instituted at the suit of the owners, master, and crew 
of the C., who claimed in the action to recover for life 
salvage and for salvage services rendered to the 8S. and 
the specie. The owners of the specie appeared as 
defendants, and served a notice onthe owners of the 
S. calling upon them to contribute to the remuneration 
claimed by the plaintiffs. Thereupon the owners of 
the 8. appeared. At the hearing of the action the 
court awarded salvage remuneration to the plaintiffs 
for the services rendered, but reserved all questions as 
to the liability of the owners of the S. The owners 
of the specie then moved the court to declare that such 
portion of the sum awarded as was awarded for life 
salvage ought to be recouped to the owners of the 
specie. The court refused the motion on the ground 
that no property belonging to the owners of the S. 





having been salved they could not be held personally 
liable to pay any portion of the sum awarded. The 
Cargo ex Sarpedon, L. R., 3 P. D. 28. 


LEASE. 


Surrender by operation of law: removal of fixtures: 
reasonable time.—The lessee of certain premises erected 
a greenhouse thereon, which, though a fixture by 
agreement with the lessor (the defendant), he was 
entitled to remove. He subsequently assigned the 
greenhouse by a bill of sale, and the assignee imme- 
diately entered under the powers of the bill of sale. 
The greenhouse was put up to auction a month after 
the entry, but not sold. Ten days after the auction 
the keys of the premises were given up to the defend- 
ant by the auctioneer, who had been in possession for 
the assignee, and the defendant took possession; on the 
same day the assignee had notice of the surrender. 
The lessee made no attempt or claim to recover the 
premises after the entry under the bill of sale. Be- 
tween three and four weeks after possession had been 
given up to the defendant the assignee sold the green- 
house to the plaintiff, who claimed to be entitled to 
enter and remove it. Held (affirming the judgment of 
Denman, J.) that the facts showed a surrender by 
operation of law, and that the greenhouse, not having 
been removed by the assignee within a reasonable time 
after the notice of the surrender, had become the prop- 
erty of the defendant, and could not be removed. 
Ct. Appeal, May 28, 1878. Moss v. James, 38 L. T. 
Rep. (N. S.) 595. 


SALE OF PERSONAL PROPERTY. 


Passing of property: unascertained goods deliverable 
to order.—P.. shipped a cargo of umber on board a ship 
chartered for plaintiff. The bills of lading stated that 
the cargo was shipped by P., to be delivered “ to order 
or assign.” P. drew a bill of exchange on plaintiff, 
and handed it to the vendor of the umber, who dis- 
counted it with defendants, and handed them the bills 
of lading, to be given up to plaintiff on payment by 
him of the bill of exchange at maturity. Plaintiff 
refused to accept the bill of exchange without receiv- 
ing the bills of lading. A new bill of exchange was 
substituted for the former bill, and forwarded to de- 
fendants’ agents with directions to give up the bills of 
lading when it was paid. The ship and the bills of 
exchange arrived on the same day. Plaintiff did not 
then accept the bill, and the cargo was entered at the 
custom house in defendants’ name. Plaintiff after- 
ward offered to pay the bill of exchange, and receive 
the bills of lading, and give a guarantee for the freight, 
but defendants refused, and sold the cargo. »Held 
(affirming the judgment of the Exchequer Division, 
on @ special case), that the property in the cargo had 
passed to plaintiff, and he was entitled to recover. 
Ct. Appeal, Feb. 18, 1878. Miérabita v. Imperial Otto- 
man Bank, 38 L. T. Rep. (N. 8.) 597. 

SPECIFIC PERFORMANCE. 


Agreement to grant a lease at any lime the intending 
lessee may feel disposed, and not to disturb him or raise 
his rent: length of the term not mentioned : uncertainty. 
— The lessee of a house, after a portion of his term 
had expired, entered into a memorandum of agree- 
ment by which he agreed to let the premises for a fixed 
yearly rent, payable quarterly; and also to let the in- 
tending under-tenant have a lease of the premises for 
the same rent, at any period he might feel disposed, 
and not to disturb him or raise his rent after he had 
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laid out money in improvements. The under-tenant, 
having been in possession for many years, aud having 
expended money in improvements, sought specific per- 
formance of the agreement to grant alease. Held, 
that the agreement was not so obscure in respect of 
the term to be granted as to prevent the court enforc- 
ing it; and that the plaintiff was entitled to an under- 
lease of the premises for the residue of his lessor’s 
term less one day. Ch. Division, May 22, 1878. Kusel 
v. Watson, 38 L. T. Rep. (N. 8.) 604. 


TITLE. 


Hire and purchase of pianos system valid by custom: 
reputed ownership. — The custom)of hiring pianos on the 
three years’ hire-purchase system is well established, 
and therefore a piano remaining upon the premises of 
a liquidating debtor at the time of the appointment of 
a receiver, but which had been obtained by the debtor 
under an agreement for hire by which upon punctual 
payment of £15 « year by monthly installments, the 
hirer would become, at the end of three years, the 
owner of the instrument, the three years not having 
elapsed, was not within the doctrine of reputed owner- 
ship. Ct. Bankruptcy, May 13, 1878. Ew parte Hat- 
tersley, Re Blanchard, 38 L. T. Rep. (N. S.) 610. 


TRADE-MARK. 


1. Name of individual applied to unpatented inven- 
tion becomes trade-mark, and will be protected. — Where 
the first producer of an article of manufacture has 
identified with it a particular name, whether his own 
name or a name which isa word descriptive of the 
article itself, such name becomes a trade-mark, and 
cannot be adopted and employed by another person in 
advertising a similar article. Such adoption and em- 
ployment will be restrained by injunction. Singer 
Machine Manufacturers v. Wilson, L. R., 3 App. Cas. 
(H. L. Gt.) 376. 

2. Sewing-machines: when one manufacturing will be 
enjoined from use of name: fraud not necessary. —S. 
made a sewing-machine, to which he gave his own 
name; it became known by that name. He after- 
ward took other persons into partnership with him 
for the sale of the machines known as the “ S.”’ sew- 
ing-machines, and which were made in great variety, 
and with many modifications, but though not protec- 
ted by patents, were established in public favor under 
that name. W. sold sewing-machines and advertised, 
among others, ‘“S.”’ sewing-machines, but used his 
own trade-mark on the machines, and expressly stated 
in his advertisements that the machines sold by him 
were manufactured by himself. Held, that this, 
nevertheless, constituted a wrongful invasion of the 
property of S., and that W. might be restrained by 
injunction. Fraud is not necessary to be averred or 
proved in order to obtain protection fora trade-mark. 
Ib. 

———__>—______ 


UNITED STATES SUPREME COURT ABSTRACT. 


CONTRACT. 

Construction of: goods to be manufactured: in whom 
title vests.—A contract was made between a powder 
company and D. who had a patent for certain explo- 
sives for the manufacture of such explosives by D. It 
was provided that all the goods manufactured by D. 
should be consigned to the company for sale, and all 
orders for explosives given to or received by D., should 
be transferred and turned over to the company also 





to be filled by it; that “the net profits arising from 
such sales shall be divided equally between the parties, 
aud shall consist of the difference between the actual 
cost of manufacture and the net proceeds of sales. 
Such cost of manufacture to include transportation to 
New York.’’ Also that the company should advance 
to D. ‘‘ on his requisition therefor, for the purposes of 
paying salaries, for labor, for incidental expenses of 
manufacture, and for his personal account, semi- 
monthly,” specified sums, and should also procure and 
furnish to D. on his requisition all the raw materials 
needed to manufacture said explosives in quantities 
sufficient to supply the demaud created by the com- 
pany, or the money necessary for the purchase thereof, 
the said advances and the cost of such raw material 
to be charged to D. against the manufactured goods 
to be consigned to the company. Held, that the de- 
livery of the materials to D. did not create a bailment, 
but that the title was in him and the property could 
be seized upon an execution against him. Judgment 
of U. S. Circuit Court, Massachusetts, affirmed. Laf- 
lin and Rand Powder Co., plaintiff in error, v. Burk- 
hardt. Opinion by Hunt, J. 


NATIONAL BANK. 


Sale by, to directors of corporate stock held as collat- 
eral for loans when valid.—H. being indebted to a Na- 
tional Bank fora considerable sum, for which the bank 
held certain corporate stock as collateral security, in 
writing authorized the president and directors of the 
bank to sell at their discretion all the stock and apply 
the proceeds of the sale upon his indebtedness. There- 
after, after giving H. ample notice of an intention 
to sell, the stock was sold and transferred to three of 
the directors of the bank, at a price above the market 
value, and the amount received from the sale applied 
upon the indebtedness of H. H. received an itemized 
statement of the proceeds of the sale and of its appli- 
cation upon his indebtedness, to all of which he made 
no objection. Five years thereafter, H. commenced 
an action against the bank for the purpose of obtain- 
ing a decree redeeming the stock, and for an account- 
ing. Held, that the action could not be maintained. 
First, because by his silence he was estopped, and, sec- 
ond, because of delay in bringing suit. Decree of U. 
8. Circuit Court, Massachusetts, affirmed. Hayward, 
appellant, v. Eliot National Bank. Opinion by Har- 
lan, J. 

TRADE-MARKS. 

1. Name of individual may be and will be protected.— 
Even a name in certain cases may be adopted as a 
trade-mark, although not the original invention of the 
party who appropriates the same to that use or imi- 
tation of the device by other dealers. And it is not 
necessary in order to give a right to an injunction 
that a specific trade-mark should be infringed, but it 
is sufficient that the court is satisfied that there was 
an intent on the part of the respondent to palm off his 
goods as the goods of the complainant, and that he 
persists in so doing after being requested to desist. 
Decree of U. S. Circuit Court affirmed in part, and 
reversed in part. McLean, appellant, v. Fleming. 
Opinion by Clifford J. 

2. Circumstances under which injunction will be 
granted: enjoining use of one’s own name. — One Mc- 
Lane manufactured for some years what he named 
Dr. C. McLane’s Liver Pills; these were put up in 
boxes of peculiar shape and peculiar rappers; he there- 
after sold and transferred the right to make and sell 
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such pills to F., who continued to manufacture and 
put them up in the same form and same labels; there- 
after one James H. McLean began to manufacture and 
sell what were advertised as liver pills, under the 
name of Dr. McLean’s Universal Pills, and also Dr. 
J. H. McLean’s Universal vegetable liver pills; 
these were put upin boxes with labels of the same 
color and similar to the others. Held, that F. was en- 
titled to an injunction restraining the infringement 
of his trade-mark. Ib. 

3. Acquiescence in infringement prevents allowance of 
damages for.— The infringement was permitted by F. 
for along time without objection. Held, that F. was 
not entitled to an accounting for the gains and profits. 
Ib. 

——_4¢—___ 
COURT OF APPEALS ABSTRACT. 


APPEAL. 


To Court of Appeals: when not allowed.—Where 
there was no absolute right to have a matter heard 
and disposed of in a petition, and the court below 
held that it did not have jurisdiction to determine the 
matter upon the petition presented, and it rested 
within the discretion of that court to determine 
whether it would dispose of the matter in a summary 
way upon petition, held, that an appeal to this court 
would not be entertained. Appeal dismissed. In re 
Petition of Hatch. Opinion per Curiam. 

[Decided June 21, 1878.] ‘ 
‘ DAMAGES. 

Measure of, in action for obtaining by fraud plaintiff’s 
own promissory notes.—In an action against defendant 
for damages for procuring from plaintiff plaintiff's notes 
by means of false and fraudulent representations, it 
appeared that one of the notes was past due and the oth- 
ers had not arrived at maturity, and that all were in de- 
fendant’s possession. Held, that a charge that plaintiff 
was entitled to recover an amount equal to the face 
value of the notes was not error. Judgment below 
affirmed, unless defendant surrender notes and pay 
costs. Thayer v. Manley. Opinion by Miller, J. 
(Decided April 16, 1878. Reported below, 8 Hun, 550.] 

FORECLOSURE. 


Action for, discontinued upon agreement not per- 
formed: right of action continues.—In 1875 plaintiffs, 
who held a mortgage against defendants, wherein it 
was provided that in case the interest thereon should 
remain unpaid for more than thirty days the principal 
should, at the option of the mortgagee, become due, 
foreclose for the principal and interest. Thereafter 
it was agreed between the parties that if defendant 
would pay the interest due April 1, 1875, pay the costs 
of the foreclosure action, lease the premises to plain- 
tiff free of rent, and execute a new contract wherein 
the whole indebtedness was to become due April 1, 
1877, and the interest was to be paid semi-annually, 
the foreclosure suit would be discontinued. In pur- 
suance of this defendants paid the interest and costs 
and executed the lease, and promised to have the con- 
tract executed the next day, and plaintiffs discon- 
tinued the suit. Thereafter defendants refused to 
execute the agreement and refused to pay semi- 
annual interest when it was demanded of them 
October 1. Plaintiffs thereupon began a new fore- 
closure suit for the principal. On the lst of April, 
1876, interest was tendered by defendant to plaintiff 
unconditionally and received. Held, that by a failure 





on the part of defendant to execute the stipulated 
contract plaintiff was released from any agreement 
whereby he waived the default in the payment of the 
mortgage, and was entitled to commence a new action 
of foreclosure, and the acceptance of the interest April 
1, 1876, was not a waiver of his rights. Judgment be- 
low affirmed. Odell v. Hoyt. Opinion by Andrews, J. 
[Decided April 16, 1878.] 


PARTIES. 

Subscription to build church: consideration: treasurer 
elected by subscribers may sue for: when church corpora- 
tion may.—Defendant with others subscribed a sub- 
scription paper expressed to raise money to build a 
Presbyterian Church. A treasurer was appointed by the 
subscribers to receive payments upon subscriptions, and 
at meetings at which defendant was present and ex- 
pressed no dissent, a religious society was organized, 
trustees were elected and arrangements were made for 
building, and the work was begun and carried on in re- 
liance upon the subscriptions made. Held, that there 
was a valid consideration for defendant’s subscription, 
and it could be enforced against him by the treasurer 
chosen, or if defendant had acquiesced in the incor- 
poration by those engaged in advancing the work of a 
Presbyterian Church which should hold and control the 
edifice when erected, such corporation could enforce 
the subscription. Judgment reversed. Presbyterian 
Society of Knoxboro v. Beach. Opinion by Folger, J. 
(Decided June 4, 1878. Reported below, 8 Hun, 644.] 


PARTNERSHIP. 

1. One furnishing capital and another labor: interest 
not allowed on capital.—Where it appeared that one 
partner in a firm was to furnish the capital and the 
other was to furnish the labor, held, that in an ao- 
counting interest on the capital could not be-allowed. 
Judgment below reduced and affirmed as reduced. 
Jackson v. Johnson. Opinion by Andrews, J. 

2. Appropriation of payments. When no appropri- 
ation is made of payments on a running account, they 
will be applied to the earliest items. Ib. 

[Decided June 11, 1878.Reported below, 11 Hun, 509.) 


PLEADING. 

1. Fraud in sale: offer to rescind contract not neces- 
sary.—Where, in an action on a note given in part pay- 
ment for certain personal property, and an interest 
in a business with the good will, defendants set up as 
a defense and counter-claim, fraud, and claimed dam- 
ages on account thereof, held, that the defendants 
were not bound to allege a rescission of or offer to 
rescind the contract of sale, but might prove damages 
under the answer. Judgment below affirmed. Litch- 
ult v. Treadwell. Opinion by Earl, J. 

2. Excessive damages: when this court cannot inter- 
fere.—Where there is evidence for the jury to pass 
upon, and they are too liberal in awarding damages, 
the court below may correct the error, but this court 
cannot. Ib. 

[Decided June 4, 1878.] 


SURROGATE’S COURT. 

1. Judgment against deceased, disputed, need not be 
sued over.—A judgment against a deceased person, if 
disputed or rejected by the executors or administra- 
tors, need not be sued over in order to authorize a de- 
cree for its payment by the surrogate. Decree below 
modified. McNulty, administratria, v. Hurd. Opin- 
ion by Church, C. J. 





40 


THE ALBANY LAW JOURNAL. 








2. Surrogate’s jurisdiction as to judgment against 
deceased.—The surrogate jhas jurisdiction to inquire 
into and pass upon payments made to apply upon such 
judgment and determine the amount due thereon; he 
may determine who is ‘the owner of such judgment 
and entitled to the money thereon, but beyond those 
inquiries he cannot go, and he has no jurisdiction to 
determine questions in respect to the validity of the 
judgment, but the executor or administrator may 
bring action in the ordinary civil courts to have that 
question passed upon. Ib. 

[Decided Feb. 19, 1878. Reported below, 11 Hun, 339.] 


a 
NEW BOOKS AND NEW EDITIONS. 


MorRIs ON REPLEVIN. 


A practical treatise on the law of replevin in the United States, 


with an appendix of forms and a digest of statutes. B 
Phineas Seeiercon thaerts. Third and revised edition. 


Philadelphia: Kay & Brother, 1878. 
HE law of replevin has been vastly enlarged by 
statutory enactments and judicial construction in 
the United States, and the action itself has from a 
cumbrous weapon, useful only in a narrow field, been 
fashioned, in very many of the States, into a ready in- 
strument for the adjustment of all disputes in regard 
to the ownership of personal property. It is not re- 
markable, therefore, that the first American treatise 
on the subject should reach a third edition. But the 


TurrpD Eprrron. 


work before us is of a kind that, independent of the 
reason given, would meet with favor among the pro- 
fession. It treats in a practical manner a practical 
department of the law. 


The work is divided into 
chapters, in each of which a different head is treated, 
carrying the reader from the issuing of the original 
writ to the execution; after which follows a considera- 
tion of the bond, and of the liabilities and benefits 
accruing to the different parties thereto, and of the 
method of proceeding on the bond. To which is added 
an appendix of forms and statutes, including such 
parts of the Code of Procedure of New York as bear 
upon the action, and the chapter of the Massachusetts 
Revised Statutes relating to replevin; which together 
give a clear idea of the changes which have geuerally 
been introduced by the Legislature of the various 
States. The book appears to cover the whole field, 
and the present edition, which brings the case law to 
the latest date, will meet a welcome from the practic- 
ing lawyers of this country. 


BLICKENSDERFER’s LAW STUDENTS’ REVIEW. 


A Review of Legal Studies : comprising the most material 
parts. rules, doctrines, definitions, and peincipies of 
aw contained in Blackstone’s Commentaries, Evidence, 
Pleading, naw Criminal Law, etc., in- 
ies to Actions, Forms of Actions, Law 
8, d Maxims, compiled from standard 
works used in reading law. For law students, prepar- 
ing for examination and admission to the bar ; practi- 
tioners, justices, aldermen, etc. ol. ILI.—Pocket 
Series. By Ulric Blickensderfer, Attorney and Coun- 
selor at Law. Chicago : E. B. Myers, 1878. 


This is a handy little volume for the use of the law 
student who is about to pass his examination for 
admission. It contains the leading principles of crimi- 
nal law and of equity, so stated as to be easily remem- 
bered and arranged in sucha way as to be readily 
referred to. It is bound in flexible covers and can be 
easily carried in the pocket. The student using this 
work can always take it with him, and can con it over 





in spare moments when he would be otherwise idle. 
It is clearly though compactly printed, and strongly 
bound for the service for which it is intended. 
__ 
NOTES. 

'NHE June-July number of the Southern Law Review 

contains several very interesting and valuable arti- 
cles. ‘A chapter of blunderings on and off the Bench, 
and of their causes and remedies,’ by Joel Prentiss 
Bishop, is a consideration of the subjects of profes- 
sional blunders as to the rules of statutory interpre- 
tation of mistake of fact as an excuse for crime, and 
of the remedies for judicial blunderings. The second 
article, upon the priaciples which should govern in 
the framing of tax laws, by Judge Cooley, of Michi- 
gan, will be found of great practical utility to those 
interested in the operation of laws for raising the 
public revenue. ‘ The legal nature of rolling stock of 
railroads,” by Leonard A. Jones, Esq., considers this, 
at present, somewhat important topic, under the sub- 
heads of After-acquired rolling stock subject to mort- 
gage, Rolling stock regarded as fixtures, Rolling stock 
regarded as personal property, aud constitutional and 
statutory provisions regarding rolling stock. ‘ Dis- 
puted questions of criminal law,” by Francis Wharton, 
LL. D., deals with these subjects: Basis of punisha- 
bility, obscene indictments, uncommunicated threats, 
aud defendants as witnesses for themselves. The 
book reviews are, as usual, carefully prepared and dis- 
criminating, and the digest“ of recent cases reported 
in the American law periodicals is of inestimable 
value to the practicing lawyer. 

In response to a letter of inquiry from the acting 
bank superintendent, the Attorney-General has given 
the following opinion concerning the payment of in- 
terest on deposits in savings banks: “ln answer to 
yours of July 1st inst., I have the honor to say that in 
my opinion a savings bank can lawfully pay interest 
on deposits withdrawn on any of the last three days of 
a semi-annual interest or dividend period for the 
length of time the money has actually been on deposit 
since the last preceding dividend. For example, if 
the dividend period be January Ist and July Ist, in- 
terest may be paid on deposits withdrawn on any of 
the three last days of June or December, if the 
deposits have been held the length of time required 
by section 33 of the act of 1875. In case of quarterly 
payment of dividends by a bank, I think the same 
rule does not apply, and that a withdrawal of the 
deposit before the end of the quarterly interest period 
forfeits the right to interest. Section 33, before 
referred to, seems to contemplate only semi-annual 
payments of interest, and its provisions in reference 
to the withdrawal of deposits on the last three days 
have reference solely tu such semi-annual payments. 
I amalso of opinion that when deposits are with- 
drawn before the end of a quarterly dividend period, 
or more than three days before the end of a semi- 
annual dividend period, a savings bank cannot law- 
fully pay interest on such deposits. I think payment 
of interest in such cases is plainly and clearly pro- 
hibited by the statute, and that the prohibition is 
founded on sound principles of banking. It is a 
necessary measure of protection to savings banks. 
They would be very’ much at the mercy of transient 
depositors under a rule allowing interest on deposits 
withdrawn at any time.” 
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We have now ready Mr. Irving Browne's SxHort 
Srupres oF GREAT LAWYERS, containing the clearest, 
most vigorous and most interesting biographies that have 
yet been written of the most prominent of the English 
and American lawyers and judges, from Coke to 
Choate. The book contains 386 pages, and is hand- 
somely printed and bound. Price $2.00. 
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The publishers of the ALBANY Law JouRNAL will 
send the General Laws of the State of New York passed 
in 1878, ineluding all laws relating to the city of New 
York, well bound in law sheep, on receipt of $2.00. 
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CURRENT TOPICS. 


UDGE A. B. OLIN, who has held the position 
of Justice of the Supreme Court of the Dis- 
trict of Columbia for upwards of fifteen years, has 
been compelled by failing health to retire from the 
bench. This will be regretted by all those who have 
known Mr. Olin, either as a judge or as a practi- 
tioner. The duties of the first-named position he 
has discharged ably, faithfully and fearlessly, and 
when at the bar he stood second to no one in con- 
ducting the trial of a cause. We trust that relief 
from judicial duties may bring about a restoration 
to health, and that Judge Olin may again be able 
to resume his place in the profession. 


One of the questions discussed at length in the 
recent report of the English extradition commis- 
sion was as to whether a state should surrender its 
own subjects to a foreign state. The chief argu- 
ments against such a surrender were that a man 
should not be withdrawn from his natural judges; 
that the state owes to its subjects the protection of 
its laws, and should not by handing them over to a 
foreign jurisdiction deprive them of the guarantees 
of their own laws; that entire confidence cannot be 
placed on the justice of a foreign state with regard 
to strangers, and that it is a great disadvantage to 
a man to be tried ina foreign language and where 
he is separated from his friends and from those who 
could testify as to his character. Those raising 
these objections contend that power should be given 
to try a man in his own country for a crime com- 
mitted in another. The commission thinks provis- 
ion for the trial of persons in one country for crimes 
committed in another would be impracticable, and 
that on the whole it is inexpedient that a State 
should make any distinction in respect to extradi- 
tion between its own subjects and foreigners, and 
that stipulations to the contrary should be omitted 
from all treaties. 


Vor. 18.— No. 3. 





The Dublin correspondent of the London Times 
says that the new Code of Procedure is work- 
ing smoothly in Ireland. At first solicitors were 
cautious in instituting proceedings and waited 
to see the practice defined and settled, so that the 
immediate result of the new system was a falling off 
in the amount of business. As, however, the prac- 
titioners became familiar with the workings of the 
system so that they could discharge their duties with 
greater confidence, business began to revive and thie 
prospects for the profession are growing brighter. 


The Attorney-General of the United States, in 
response to the inquiry of the Secretary of the 
Navy, decides that a circular issued by the Navy 
Department, wherein it was stated that the depart- 
ment would contract for the labor of mechanics and 
laborers on the basis of eight hours to a day’s work, 
but would allow workmen who elected to work ten 
hours a proportionate increase of their wages, is 
not in violation of section 3738 of the Federal 
Revised Statutes, which declares that eight hours 
shall constitute a day’s work for laborers employed 
by or on behalf of the Government of the United 
States. The opinion is based upon the reasoning 
and conclusion of the United States Supreme Court 
in United States v. Martin, 4 Otto, 400, where it is 
held that the statute merely prescribes the length of 
time which shall amount to a day’s work when no 
special agreement is made upon the subject, and 
that it does not forbid the making of contracts fix- 
ing a different length of time as the day’s work. 


The Legislature of Pennsylvania at its last session 
passed a law designed to prevent the taking of per- 
sons accused of crime in other States out of Penn- 
sylvania without proper evidences of identity. By 
it the officer holding the requisition papers must go 
before a judge of a court of record; the prisoner 
must be satisfactorily identified as the one called 
for by the papers, and they must be submitted to 
the district attorney before the order for the pris- 
oner’s delivery isissued. These formalities are com- 
plained of by the police of the neighboring States, 
but they do not seem to us at all improper. There 
has been of late a number of instances where the 
laws designed to regulate the surrender of offenders 
fleeing from one State to another have been disre- 
garded or evaded, and as the prisoner who is wrong- 
fully taken from one State to another has no redress 
unless it be a civil suit for damages, any legisla- 
tion designed to prevent improper action on the 
part of police authorities in this matter ought to be 
countenanced and enforced. 


The Scottish Law Magazine for the present month 
contains an article upon the supposed decline in 
the character and prospects of the Scottish bar, in 
which it is claimed that in ability and attainments 
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there has been no decline, and that in the manage- 
ment of litigation in its various branches, there are 
as much talent and skill as at any previous time. 
But that the bar has lost in position and influence 
is admitted, and it is believed that leaders who will 
attain the standing of Scott, Wilson, Henry Erskine, 
Jeffrey, or Cockburn, will not again appear. The 
causes for this seem to be that the members of the 
profession devote themselves less to public business 
than in former times, and the effect of the concen- 
tration of all business avd offices of importance in 
the metropolis and the attraction there by high 
premiums of the intelligence and talents of other parts 
of the kingdom. The writer does not look upon the 
condition of affairs as hopeless, and he gives a sug- 
gestion as to how the existing tendency can be 
checked. If the bar is to resume its former posi- 
tion there must be an increase and revival among 
its members of public spirit, political life being one 
but only one of the ways in which this spirit may 
be manifested. To secure influence the bar must 
exert itself in various directions for the public good, 
and if this is done it will win back its former place. 


The Prize Committee of the State Bar Association 
has selected ‘‘The American Constitution ” as the 
subject for prize essays for the Post-Graduate prize 
of 1878. The subject is a thoroughly good one— 
strictly legal, yet in so broad a sense as to enable 
the theovrist and the technicist to compete with 
equal chances of success. The present indications 
are that the next annual meeting of the State Bar 
Association will be one of unusual interest and 
profit. 


__._——— 


NOTES OF CASES. 


N the case of Lamb v. Walker, 38 L. T. Rep. (N. 
8.) 643, recently decided by the Queen’s Bench 
Division of the English High Court of Justice, the 
plaintiff sued the defendant for injury to plair- 
tiff’s buildings by mining operations of defendant 
on his own lands. A special referee found that in 
addition to the injury already incurred, the plaintiff 
would incur injury in the future, and assessed the 
prospective damages at £150. It was held by a ma- 
jority of the court that such damages were recover- 
able. Manisty, J., who delivered one of the pre- 
vailing opinions, states that where no injury has 
accrued in a case of this kind, prospective damages 
are not recoverable. So long as plaintiff’s right to 
have his land and house supported by the adjoining 
strata is not interfered with, he has no cause of ac- 
tion, but as soon as the support which was left 
proved insufficient, defendant’s act in withdrawing 
the necessary support became wrongful, and damnum 
and injuria concurring, plaintiff's cause of action 
accrued. The defendant contended that if this was 
so, the true measure of damage was the injury actu- 





ally done up to the time of the commencement of 
the action, and the remedy for subsequent injuries 
was by actions from time to time as the injuries 
should accrue. But the answer to this was that itis 
a well-settled rule of law that damages resulting 
from one and the same cause of action must be as- 
sessed and recovered once for all, and that in this 
case there was but one cause of action. The lead- 
ing case cited on this subject was Backhouse v. Bo- 
nomi,9 H. L. 503, where it is held that uo cause of 
action arises in respect to what a man does on his 
own land until actual damage arises therefrom to 
the property of the adjoining owner. In this case, 
when in the lower court (E. B. & E. 638), it was 
said that ‘‘ where a right of action is thus vested, 
and an action is brought for the act alleged to have 
occasioned the injury, the damages given by the 
jury for that act must be taken to embrace all the 
injurious consequences of that act, unknown as well 
as known, which shall arise thereafter, as well as 
those which have arisen; for the right of action is 
satisfied by one recovery.” See, also, as sustaining 
the same view, Mecklin v. Williams, 10 Exch. 259; 
Homer v. Knowles, 6 H. & N. 454. 


In Steffens v. Earl, 11 Vroom (40 N. J. Law), 128, 
the Supreme Court of New Jersey passes upon some 
interesting points in the law relating to landlord and 
tenant. It is held that in tenancies where no time 
is mentioned, and no annnal rent is reserved, the 
character of the tenure as to time will be controlled 
by the intervals between the payments, monthly or 
weekly payments implying monthly or weekly ten- 
ancies; and that in case of a monthly tenancy a 
month’s notice to quit, expiring at the end of one 
of the periods of holding, is sufficient. The rule 
relative to notices seems to be as follows: Where 
there is a lease for a certain period the term deter- 
mines without notice. Oobb v. Stokes, 8 East, 358; 
Right v. Darby, 1 Term R, 159, In uncertain tenancies 
reasonable notice was necessary, which reasonable 
notice had from the time of Henry VIII, according 
to Lord Ellenborough, been six months. Doe v. 
Spence, 6 East, 120. In cases of tenancies for peri- 
ods running less than a year, the rule enunciated 
by the text writers is that the notice must be regu- 
lated by the letting and must be equivalent to a 
period. Taylor’s Land. & Ten., § 478; Archb. Land. 
& Ten., § 87. This rule must have originated in 
custom and not in any decision of the courts. See 
Huffell v. Armistead, 7 C. & P. 56; Towne v. Camp- 
beil, 3C. B. 921. In Doe v. Hazell, 1 Esp. 94, which 
was a case of ejectment, the defendant had taken 
the house by the month and a month’s notice to quit 
had been given. It was agreed thut the notice had 
reference in all cases to the letting, and that a 
month’s notice was sufficient to entitle the plaintiff 
to recover. In Peacock v. Raffan, 6 Esp. 4, the 
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court remarked that a week’s notice to quit was cer- 
tainly sufficient where the holding was weekly. In 
Doe v. Scott, 6 Bing. 362, the same rule was recog- 
nized, and being incorporated in the text books of 
authority may be considered as settled, both in Eng- 
land and in this country, excepting where the matter 
of notice has been the subject of statutory regula- 
tion. Prindle v. Anderson, 19 Wend. 391; 8.C., 23 
id. 616; Seem v. McLees, 24 Ill. 192; Walker v. 
Sharpe, 14 Allen, 43. In the principal case it is also 
held, that while a notice must be to quit at the end 
of one of the recurring periods of holding, one to 
quit on the day corresponding with the date of let- 
ting and entry is sufficient. So in Waters v. Young, 
11 R. I. 1; 8. C., 23 Am. Rep. 409, where the date 
of letting by the month was December 18, notice to 
vacate on or before January 17 was held bad. It 
should have been “on or before January 18.” See, 


as to this point, Wilcox v. Wood, 9 Wend. 345; 
Sheets v. Sheldon’s Lessee, 2 Wall. 177; Pugh v. Duke 
of Leeds, Cowp. 714; Doe v. Lambly, 2 Esp. 635; 
Kemp v. Derrett, 3 Camp. 510; Roe v. Ward, 1 H. 
Black. 97; Doe v. Weller,?7 Term R, 478; Mills v. 
Goff, 14 M. & W.72; Doe v. Bayley, 5 C. & P. 67. 


In Beverige v. Chetlain, 2 Chic. L. J. 40, decided 
by the Appellate Court of Illinois on the 10th ult., 
a sheriff who executed a capias failed to obey the 
direction of the statute in relation to the amount 
of the bond, and inserted a penalty less than the 
amount required. It was claimed that this rendered 
the bond void, but the court held that it did not do 
so. In Holbrook v. Klenert, 113 Mass. 268, it is said 
that when bonds varying in some respect from the 
requirements of the statutes have been ‘given, there 
has been always a strong disposition to hold them 
to be good at common law if the parties to the 
instrument were right, and if the bond was in sub- 
stance that which the obligors had a right to make, 
and contained no conditions contrary to those which 
were prescribed by law. Thus, in Freeman v. Davis, 
7 Mass. 200, and in Burroughs v. Lowder, 8 id. 373, 
bonds given by defendants to plaintiffs for the priv- 
ilege of the prison limits to the principal were held 
good at common law, although not in double the 
amount of the debt as required by statute, and in 
the latter of these cases the bond was so held, 
although the sureties were not residents of the 
county, which was also required by statute. See, 
also, Glezen v. Rood, 2 Metc. 490. It was required 
that the sheriff should let to bail ‘‘ upon reasonable 
sureties of sufficient persous;” but a bail bond with 
one surety was held not to be on that account void, but 
it might be enforced against the principal and such 
surety. In Whittier v. Way,6 Allen, 288, the stat- 
ute provided that an arrested debtor might give bail 
with sureties in a sum not less than double the 
amount of the execution, but a recognizance for 
less than double the amount which was taken was 





held valid, the court saying that the provision as 
to the amount was principally intended for the pro- 
tection of creditors, and the sureties could not take 
advantage of a failure to exact the full amount. 
See, also, Lane v. Smith, 2 Pick. 280; Claflin v. 
Thayer, 13 Gray, 459; Morse v. Hodsdon, 5 Mass. 314. 


In the Court of Chancery of Tennessee, at its last 
April term, in the case of Brown v. Bigley, 2 Tenn. 
L. Rep. 33, it was held that the lien of a lawyer on 
land for professional services, declared by order of 
the court, in the case in which the services were ren- 
dered, is entitled to priority of satisfaction over the 
lien of a judgment creditor of the client, acquired by 
subsequent decree of the Chancery Court,sale thereun- 
der and purchase of the land, where the bill to en- 
force the lawyer’s lien was filed before the sale was 
confirmed. The question as to the lien of an attor- 
ney or solicitor for his services upon the papers or 
property of the client has been before the courts on 
numerous occasions, In England, and the rule has 
been generally followed in this country, with an ex- 
tension to the honorary fees of counsel, the solicitor 
has a lien upon his client’s deeds or other papers 
which applies to all costs as between solicitor and 
client. This is a lien which he cannot actively en- 
force, but it amounts to a mere right to retain 
the papers as against his client until he is fully paid. 
He is also entitled to a lien upon the fund realized 
by his services, which is confined to the costs of the 
particular suit, and which he can actively enforce by 
order in that cause. T'urwen v. Gibson, 3 Atk. 719; 
Bozen v. Bolland, 4 M. & C. 354; Stedman v. Webb, 
id. 346; Welsh v. Hale, Doug. 238; Read v. Dupper, 
6 Term, 361; Jn re Paschal, 10 Wall. 483; McGregor 
v. Comstock, 28 N.Y. 237; Rooney v. Second Ave., 
etc., R. R. Co., 18 id. 368, The lien is on the re- 
covery, and does not prevent the client from com- 
promising or receiving payment before judgment or 
afterward, unless notice of the lien be given to the 
debtor. The rule requiring notice after judgment, 
however, only applies when the judgment is for 
damages and costs. When the recovery is for costs 
only, the judgment itself is legal notice of the lien, 
and such lien cannot be discharged by payment to 
any one except the attorney. As to the lien ac- 
quired by an attorney on the real estate of his client, 
see Barnesley v. Powell, Ambl. 102, where an attor- 
ney, who had expended large sums of monéy in 
prosecuting a suit for a lunatic, asked liberty to en- 
ter up judgment against the lunatic for such money, 
and “that thereby he may have a lien on his real 
estate.” The court granted a decree that the attor- 
ney stand in the place of the committee, who would 
have a lien for such expenditures. Also, see Matter 
of Southwick, 1 Johns. Ch, 22; Hx parte Price, 2 Ves. 
407; Shaw v. Neale, 6H. L. C. 591; Smalley ¢. 
Clark, 22 Vt. 598; Stewart v. Flowers, 44 Miss. 
513. 
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ASSIGNMENTS OF LIFE INSURANCE POL- 
ICIES. 


R. MAY, in his excellent work on Insurance, p. 
482, says, without qualification, that the assign- 
ment of a life policy to a party without interest is 
void. To sustain this assertion he cites two cases 
(Franklin Life Ins. Co. v. Hazzard, and Stevens v. 
Warren, infra)—both adjudications of courts whose 
decisions have usually much persuasive force; but 
there are cases holding a contrary view and which 
are entitled to at least equal weight. In fact neither 
of those cases is an authority against the proposition 
that the assignment in good faith and not for pur- 
poses of speculation, of a life policy containing no 
conditions against alienation, is valid. 

In Stevens v. Warren, 101 Mass. 564, an assign- 
ment of the policy without the assent of the com- 
pany was prohibited by the express terms of the 
policy. The court after adverting to this fact con- 
tinued: ‘‘In the second place it is contrary to the 
general policy of the law respecting insurance; in 
that it may lead to gambling or speculating con- 
tracts upon the chances of human life. The general 
rule, recognized by the courts, has been that no one 
can have an insurance upon the life of another un- 
less he has an interest in the continuance of that life. 
* * The rule of law against gambling policies 
would be completely evaded if the court were to give 
to such transfers the effect of equitable assignments 
to be sustained and enforced against the representa- 
tives of the assured.” The court, however, thought 
that an assignment with the assent of the insurers 
would probably be sustained as a designation of the 
payee if made in good faith. 

That case, then, is an authority only to the point 
that an alienation against the express terms of the 
contract is void—a conclusion that cannot be 
successfully disputed. But the court intimates an 
opinion that an assignment without the consent of 
the insurers to one without interest would be against 
public policy as a gambling transaction. Now, it 
would seem to be clear that the question of public 
policy cannot turn on the assent or non-assent of the 
insurer; that an assignment to one without interest 
is either against public policy or it is not, irrespect- 
ive of the consent of the company. Such assent 
will not make valid a policy issued to one upon a 
life in which he has no interest. How then can it 
validate an assignment if it be against public pol- 
icy? The concession that such assignment, with 
assent, would probably be good seems to us to be a 
concession against the argument of the court. 

The case of Franklin Life Ins. Co. v. Hazzard, 41 Ind. 
116; 8. C., 13 Am. Rep. 313, is a stronger author- 
ity for the proposition that an assignment of a life 
policy to one without interest is void, though made 
with the assent of the insurers, but the court limited 
its decision to assignments for merely speculative 





purposes. The facts were briefly these: One having 
a policy on his life issued by the Franklin Company 
concluded not to keep it up, and so notified the 
agent of the company. Afterward he sold and 
assigned the policy to Hazzard with the consent of 
the company. Hazzard brought action on the pol- 
icy. The court, after referring to the fact that a 
policy issued to one on a life in which he had no 
interest is void as a wagering policy, continued: 
‘* Now, if a man may not take a policy directly from 
the insurance company upon the life of another in 
which life he has no insurable interest, upon what 
principle can he purchase such policy from another? 
If he purchase a policy asa mere speculation, on 
the life of another in whose life he has no insurable 
interest, the door is open to the same ‘demoralizing 
system of gaming,’ and the same temptation is held 
out to the purchaser of the policy to bring about the 
event insured against, equally as if the policy had 
been issued directly to him by the underwriters. 
* * Life assurance policies are assignable, to be 
sure, but in our opinion they are not assignable to 
one who buys them merely as a matter of specula- 
tion, without interest in the life of the assured.” 
This decision was affirmed in Franklin Life Ins. Co. 
v. Sefton, 53 Ind. 380. 

In Cammack v. Lewis, 15 Wall. 643, an assign- 
ment of a life policy was set aside, but under such 
circumstances as not to render the decision an 
authority against the assignability of policies. 
There, a creditor having a claim for $70, induced his 
debtor to insure his life for a certain term for $3,000, 
the creditor agreeing to pay the premiums. The 
policy was on the day of its issue assigned to the 
creditor, and the debtor also then made his promis- 
sory note to the creditor for $3,000, confessedly 
without consideration. The court held that it was 
“a sheer wagering policy and probably a fraud on 
the insurance company,” and that the note for 
$3,000 “ could only have been intended for some pur- 
pose of deception; probably to impose on the insur- 
ance company.” The assured did not seem to be a 
participant in the fraud, but rather the dupe of his 
friend, the creditor. This case was in some respects 
like that of Wainwright v. Bland, 1 Moo. & Rob. 
481, wherein it was held that if A, who has no 
insurable interest, causes B to assure his life, A 
paying the premiums and B assigning the policy to 
him, it is void as an evasion of the Gambling Act. 
See, also, Hodsen v. Observer Assurance Co., 8 Ell. & 
Bl. 40. 

On the other hand it has been decided in England 
that the sale or assignment of a subsisting life policy, 
with the assent of the company, to one without 
interest, is a valid transaction and not within the 
Gambling Act. Ashley v. Ashley, 3 Sim. 149. 
The reason given was that the policy being valid in 
its inception is, like any other valid chose in action, 
assignable at the will of the holder, whether the 
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assignee have an interest in the life or not. This 
ruling has been repeatedly affirmed, and for the 
same reason, in New York. St. John v. Am. Mut. 
Life Ins. Co., 2 Duer, 419; affd.,13 N. Y. 31; 
Valton v. Nat. Fund Life Ins. Co,, 20 id. 82 ; see, 
also, Cunningham v. Smith, 70 Penn. St. 450, and 
Elliott’s Appeal, 14 Wright, 80; Connecticut Mut. 
Life Ins. Co. v. Schaefer, 94 U. 8. 457, and tna 
Life Ins. Co. v. France, id. 561. 

The most recent decision that we have noticed on 
the subject is that of Clark v. Allen, 11 R. I. 439 ; 
8. C., 23 Am. Rep. 496, wherein the court, after a 
careful examination of the authorities pro and con, 
held that an assignment of a life policy, made with 
the consent of the company, was valid, even though 
the assignee had no interest in the life insured. The 
opinion of the court contains such a satisfactory 
answer to the argument usually advanced against 
the policy of such assignments, that we shali make 
no excuse for quoting from it at length. Says the 
court : ‘‘ A life policy is a chose in action, a species 
of property, which the holder may have perfectly 
good and innocent reasons for wishing to dispose of. 
He should be allowed to doso unless the law clearly 
forbids it. It is said that such an assignment, if 
permitted, may be used to circumvent the law. 
That is true, if insurance without interest is unlaw- 
ful; but it does not follow that such an assignment 
is not to be permitted at all, because if permitted it 
may be abused. Let the abuse, not the bona jide use, 
be condemned and defeated. See Shilling, Adm’r, 
v. Accidental Death Insurance Co., 2H. & N. 42. It 
is not claimed that the parties to the assignment 
here in question had any design to circumvent or 
evade the law. Perhaps Cammack v. Lewis, 15 Wall. 
643, supra, may be found to be a case of that kind. 
Again the assignment is said to be a gambling trans- 
action, a mere bet or wager upon the chances of 
human life. But the wager was made when the 
policy was effected, and has the sanction of the law. 
The assignment simply transfers the policy, as any 
other legal chose in action may be transferred, from 
the holder to a bona jide purchaser. It is true 
there is an element of chance and uncertainty in 
the transaction; but so there is when a man takes 
a transfer of an annuity, or buys a life estate, 
or an estate in remainder after a life estate. 
There is in all these cases a. speculation upon the 
chances of human life. But the transaction has 
never been held to be void on that account. But 
finally it is urged that the purchaser or assignee 
subjects himself to the temptation to shorten the 
life insured, and that this the policy of the law does 
not countenance. The law permits the purchase of 
an estate in remainder after a life estate, which ex- 
poses the purchaser to a similar temptation. It has 
been decided, too, that a policy effected by a cred- 
itor on the life of his debtor does not expire when 





the debt is paid, though the holder then ceases to 
be interested in the continuance of the life, and is 
thereafter exposed to the same temptation which is 
supposed to beset the assignee without interest, to 
bring it toan end. Dalby v. India & London Life 
Assurance Co.,15 C. B. 365; Law v. London Indisputable 
Life Policy Co.,1 Kay & J. 223; Rawls v. Amer, Life 
Ins, Co., 36 Barb. 8. C. 357 ; also in 27 N. Y. 282, 
on appeal ; Campbell v. N. E. Mutual Life Insurance 
Co., 98 Mass. 881; Provident Life Insurance & Invest. 
Co. v. Baum, 29 Ind. 236. 

If the danger is not sufficient to avoid the policy 
when the interest ceases, why should it be sufficient 
to avoid the assignment to an assignee without inter- 
est? The truth is, it is one thing to say that a man 
may take insurance upon the life of another for no 
purpose except as a speculation or bet on his chance 
of life, and may repeat the act ad libitum, and quite 
another thing to say that he may purchase the policy, 
as a matter of business, after it has once been duly 
issued under the sanction of the law, and is, there- 
fore, an existing chose in action or right of prop- 
erty, which its owner may have the best of reasons 
for wishing to dispose of. There is in such a pur- 
chase, in our opinion, no immorality and no immi- 
nent peril to human life. We should have strong 
reasons before we hold that a man shall not dispose 
of his own. Courts of justice, while they uphold 
the great and universally recognized interests of 
society, ought nevertheless to be cautious about 
making their own notions of public policy the cri- 
terion of legality, lest, under the semblance of de- 
claring the law, they in fact usurp the function of 
legislation. Hilton v. Eckersley, 6 El. & B. 47, 64.” 

We may add in conclusion that there seems some 
reason to believe that commercial interests would 
be advanced by making policies of insurance assign- 
able. In 1866, when the propriety of extending 
the English Gambling Act to Ireland was under dis- 
cussion, the Chamber of Commerce of Dublin urged 
upon the Government the validating of such assign- 
ments. They said: ‘‘The Council see no reason 
why a policy of insurance should not be as legally 
assignable as a bill of lading, a bill of exchange, or 
the title deeds of landed property.” 

peti 
EXTRADITION FROM THE UNITED STATES. 
BY SAMUEL T. SPKAR, D. D. 


Sm procedure in this form of extradition relates to 

the delivery of a fugitive criminal, by the United 
States, to a foreign government, under the stipulations 
of a treaty. The government, making the demand, 
presents a case; and if it comes within the provis- 
ions of the treaty, then the obligation of delivery is 
imperative. The legal functions, to be performed, are 
in part executive, belonging to the President and to 
executive officers of the United States subject to his 
control, and in part judicial, being assigned to specified 
magistrates of the law. 





46 


THE ALBANY LAW JOURNAL. 





= a 





Tue Executive Funcrions.—The President of the 
United States, upon having a requisition properly ad- 
dressed to him, may, if he shall judge it expedient, 
issue his mandate under the hand of the Secretary of 
State aud the seal of the State Department, for the 
purpose of moving to “action the proper judicial au- 
thorities of the country, in order to the arrest and 
lawful examination of the party charged with crimes, 
and the investigation thereof for the information of 
the Government.”’ 6 Op. Att-Gen. 91, and In re Farez, 
7 Blatehf. C. C. R. 34. Such a mandate would be the 
commencement of proceedings in the case; and, for 
the purpose of issuing it, the President does not need 
such evidence of criminality as would be required to 
justify an order of extradition. It is sufficient if the 
evidence creates a prima facie presumption of guilt. 
6 Op. Att.-Gen. 217. Some of the extradition treaties 
of the United States expressly provide that, after the 
requisition has been made, the President ‘‘ may then 
issue a warrant for the apprehension of the fugitive, 
in order that he may be brought before the proper 
judicial authority for examination.’’ Such a warrant, 
issued under a treaty containing this provision, would 
be a notice to the judicial authority that a requisi- 
tion had been made for the delivery of the accused 
party. 

The question whetber the President’s mandate is 
absolutely necessary to the commencemeut of extra- 
dition proceedings before judicial tribunals, was inci- 
dentally considered, in 1852, by the Supreme Court of 
the United States, in the case of Thomas Kaine, 14 
How. 108. Kaine had, without the issuing of such a 
mandate, been arrested as a fugitive from justice by 
the warrant of a commissioner of the United States; 
and, after his examination, he was committed to prison 
to await the order of the President for his delivery. 
Judge Betts, In re Kaine, 10 N. Y. Legal Observer, 
257, before whom the prisoner was brought on hubeas 
corpus, held that, although no instruction or request 
in regard to the case had been received from the Gov- 
ernment, the arrest and commitment were lawful, and 
remanded the prisoner to custody. Mr. Justice Nel- 
son, of the Supreme Court of the United States, and 
presiding Judge of the Circuit Court for the Second 
Circuit, afterward issued another writ of habeas cor- 
pus, and reserved the hearing of the case to be bad be- 
fore the Supreme Court. 

Before this court the question, as to the necessity of 
the President’s mandate, was fully argued; and the 
only point authoritatively settled was that the court 
had no jurisdiction over the matter submitted. Jus- 
tices Catron, Wayne, McLean, and Grier, however, 
concurred in the opinion that the mandate of the 
President was not necessary to the jurisdiction of the 
commissioner by whom Kaine was originally examined 
aud committed, and that the magistrates named in the 
act of 1848 have the power to issue warrants of arrest 
at the instance of a foreign government, and, after 
examination, to commit the person accused upon the 
proper evidence, without waiting for any request or 
order from the Executive Department of the Govern- 
ment. Chief Justice Taney and Justices Nelson and 
Daniel, ou the other hand, were of opinion that these 
magistrates have no jurisdiction until a formal de- 
mand has been made by a foreign government, aud 
they have been authorized by the President’s man- 
date to entertain proceedings for the apprehension and 
committal of the alleged fugitive. Mr. Justice Cur- 
tis, while expressing no opinion on this point, thought 





that the court had no jurisdiction over the case; and 
this is the only question that was authoritatively de- 
cided. 

The matter being left in this form, Mr. Justice Nel- 
sou subsequently, at Chambers, proceeded to consider 
the case, and finally discharged the prisoner, though a 
warrant for his delivery had been issued by the State 
Department. The discharge was placed on the grounds 
stated by him when the case was under consideration 
before the Supreme Court, one of which was “‘ that the 
judiciary possesses no jurisdiction to entertain the 
proceedings under the treaty for the apprehension and 
committal of the alleged fugitive, without a previous 
requisition made under the authority of Great Britain 
upon the President of the United States, and his au- 
thority obtained for the purpose.”’ Ex parte Kaine, 3 
Blatchf. C. C. R. 1. 

This decision having been made by the presiding 
Judge of the Second Circuit, Judge Shipman, In re 
Henrich, 5 Blatchf. C.C. R. 414, laid down the same 
doctrine as one of the rules to be observed in extra- 
dition proceedings. So, also, Judge Blatchford, In re 
Farez, 7 id. 34, in 1869, affirmed the doctrine as the law 
of the court, referring to the two previous authorities 
in its support. Judge Woodruff, In re Macdonnell, 11 
id. 79, in 1873, when Mr. Justice Nelson had resigned 
his office as one of the Justices of the Supreme Court, 
and had therefore ceased to be the presiding Judge in 
the Second Circuit, stated the doctrine in the form of 
a query, without the expression of any positive opin- 
ion as to its correctness. Judge Blatchford, in 1874, In 
re Thomas, 12 id. 370, subjected the doctrine to a care- 
ful examination, and came to the conclusion that “in 
cases where a treaty of extradition with a foreign 
country does not require the issuing of an executive 
mandate, as a prerequisite to the entertaining of pro- 
ceedings and the issuing of a warrant of arrest by a 
magistrate, such a prerequisite is not necessary.”’ 

Judge Lowell, of the Massachusetts District, In re 
Kelley, 9 Am. Law Review, 167, took this view of 
the question, saying: ‘‘ Considering the strong reasons 
as well as the great preponderance of authority against 
the practice—a preponderance which I find in the 
treaty itself, in the statute, and in the opinions of the 
greater number of judges who have considered the 
question —and further, that the reasons in its favor 
have lost their force in the present practice of the 
State Department, I feel constrained to refuse to 
establish it in this District.’’ So, also, in Ex parte 
Ross, 2 Bond, 252, it was held in 1869, by a United 
States judge in Ohio, that *‘no authority is required 
from the Executive Department of the United States 
to enable a judge, magistrate or commissioner to issue 
a warrant for the arrest of an alleged fugitive from 
justice,’ under the treaty of 1842 with Great Britain. 
Attorney-General Cushing, in the case of Calder, 6 
Op. Att.-Gen. 91, expressed the opinion that any for- 
eign government, entitled by treaty to the extradition 
of a fugitive from justice, may apply to the courts for 
his arrest in the first instance. 

The view of Mr. Justice Nelson on this subject must 
be regarded as overruled by a preponderance of ad- 
verse judicial authority. There is nothing in any 
treaty or law of the United States to forbid the Presi- 
dent from issuing his mandate, if requested to do so, 
or if he thinks it expedient; yet, unless in a case in 
which a treaty thus specifically provides, the mandate 
is not necessary in order to confer jurisdiction upon 
magistrates otherwise qualified to entertain extradi- 
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tion proceedings. The law of Congress says that any 
one of these magistrates may, ‘‘ upon complaint made 
under oath, charging any person,” ¢tc., ‘‘ issue his war- 
rant for the apprehension of the person so charged,” 
and, when he is brought before him, proceed to con- 
sider the evidence of the criminality charged. This 
confers a direct and positive power upon these mag- 
istrates, and contains no provision making the exercise 
of the power dependent upon a previous mandate is- 
sued by the President. 

It is true that the extradition treaties with the Re- 
public of Salvador, Ecuador, Belgium, and the Otto- 
man Empire expressly provide that, after the requisi- 
tion has been made with the appropriate evidence as 
tu criminality, the executive authority of the respect- 
ive governments may then issue a warrant for the 
arrest of the alleged fugitive, ‘‘in order that he may 
be brought before the proper judicial authority for 
examination,’’ and, in the event that the evidence is 
deemed sufficient, that he may be delivered up to the 
government demanding him. This provision, how- 
ever, does not extend beyond the treaties in which it 
is found; and even there it is not inconsistent with 
the law of Congress which authorizes magistrates to 
issue such warrants, without making the power de- 
pendent upon any previous action of the President. 
It simply authorizes the President to issue a warrant 
for the arrest of the fugitive, without superseding the 
power given by law to these magistrates. 

The final act in extradition, after a requisition has 
been made, and the proper judicial proceedings have 
been had, is that of surrendering the fugitive criminal 
to the foreign government demanding him under the 
stipulations of a treaty; and this is purely an execu- 
tive function, to be performed by the President 
through a warrant issued under the hand of the Sec- 
retary of State, directed to the marshal or other per- 
son having the prisoner in custody, and commanding 
him to make the delivery to the agent of the foreign 
government authorized to receive him. Nearly all the 
extradition treaties of the United States, either ex- 
pressly or by obvious implication, provide that this 
surrender shall be made by the executive authority of 
the respective governments. Section 5272 of the Re- 
vised Statutes of the United States declares that “it 
shall be lawful for the Secretary of State, under his 
hand and seal of office, to order the person so committed 
to be delivered to such person as shall be duly author- 
ized, in the name and on behalf of such foreign gov- 
ernment, to be tried for the crime of which such per- 
son shall be so accused, and such person shall be de- 
livered up accordingly; and it shall be lawful for the 
person so authorized to hold such person in custody, 
and to take him to the territory of such foreign govern- 
ment, pursuant to such treaty.”’ The section further 
declares that ‘if the person so accused shall escape 
from any custody to which he shall be committed, or to 
which he shall be delivered, it shall be lawful to retake 
such person in the same manner as any person accused 
of any crime against the laws in force in that part of 
the United States to which he shall so escape, may be 
retaken on an escape.”’ An exception to this method 
of delivery occurs in the treaty with Mexico, having 
reference to crimes committed within the limits of the 
frontier States or Territories, in which case both the 
demand and the delivery may be made by certain 
specified local authorities. 

The authority conferred upon the Executive De- 
partment of the Government to make the delivery 





cannot, however, be exercised “‘ until the facts of the 
case are judicially ascertained and certified” to the 
Secretary of State. 9 Op. Att.-Gen. 379. The law, as 
we shall see in the sequel, provides for this prelimi- 
nary, and, until it has been supplied, an extradition 
warrant cannot be legally issued. The preliminary, 
though necessary, does not exclude the President's 
discretion. Judge Blatchford, In re Stupp, 12 Blatchf. 
C. C. R. 501, held that, ‘‘after a commitment of the 
accused for surrender, and even after his discharge on 
habeas corpus has been refused, the President may 
lawfully decline to surrender him, either on the 
ground that the case is not within the treaty, or that 
the evidence is not sufficient to establish the charge of 
criminality.’ In this very case, 11 id. 124, Judge 
Blatchford had refused to discharge the prisoner on 
habeas corpus ; and yet the President, having referred 
the question to the Attorney-General of the United 
States, who gave an opinion in direct conflict with 
that of the Judge, declined to make the delivery, 
adopting the opiniou of the Attorney-General, who 
regarded the case as not coming within the treaty with 
Prussia. 14 Op. Att.-Gen. 281. The President’s power, 
after the evidence of criminality has been judicially 
deemed sufficient, and as such certified to him, is not 
simply ministerial. He may, in the exercise of his 
executive discretion, refuse to deliver the party thus 
accused. 

Section 5273 of the Revised Statutes of the United 
States provides that if the accused party, having been 
committed for surrender, ‘‘is not so delivered up and 
conveyed out of the United States within two calendar 
months after such commitment, over and above the 
time actually required to convey the prisoner from the 
jail to which he was committed, by the readiest way 
out of the United States, it shall be lawful for any 
judge of the United States, or of any State, upon ap- 
plication made to him by or on behalf of the person 
so committed, and upon proof made to him that rea- 
sonable notice of the intention to make such applica- 
tion has been given to the Secretary of State, to order 
the person so committed to be discharged out of cus- 
tody, unless sufficient cause is shown to such judge 
why such discharge ought not to be ordered.” This 
fixes a limit within which the President must exercise 
his power of surrender, if at all. The party being 
thus discharged, the warrant for extradition cannot 
be used for the purpose of his re-arrest. 12 Op. Att.- 
Gen. 75. 

The President’s warrant, though not reviewable by 
appeal to any court, nevertheless does not preclude 
the right of a competent court to issue a writ of habeas 
corpus, to inquire into the proceedings, and, if they 
are held to be illegal, to discharge the prisoner. Mr. 
Justice Nelson exercised this power in the case of 
Kaine, after the extradition warrant had been issued 
by the State Department; and holding the proceed- 
ings to be illegal, he ordered the prisoner to be dis- 
charged. 8 Blatchf. C. C.R.1. Judge Edmunds did 
the same thing in The Matter of Metzger, 1 Barb. 248. 
These cases show that the executive warrant of ex- 
tradition is not so absolutely final as to preclude the 
writ of habeas corpus, if issued before the warrant is 
carried into effect, aud the prisoner placed beyond 
the jurisdiction of the court. He is entitled to this 
remedy so long as he remains within the jurisdiction 
of the United States. 

Tue JUDICIAL FuncTiIons.—The judicial functions 
are auxiliary to those of the Executive Department of 
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the Government; and while stated in general terms 
in most of the extradition treaties of the United 
States, they are formally specified in section 5270 of 
the Revised Statutes thereof. The several items em- 
braced in this section are the following: 

1. Provision is made that, where a treaty exists between 
the United States and any foreign government for the 
mutual delivery of fugitive criminals, ‘‘any justice of 
the Supreme Court, circuit judge, district judge, com- 
missioner authorized so to do by any of the courts of 
the United States, or any judge of a court of record of 
general jurisdiction of any State,’’ may take cogni- 
zance of the proceedings and exercise the powers be- 
stowed in the statute. The judges here named are di- 
rectly empowered to act in such cases; and the same 
power is given to commissioners of the United States 
who have been duly authorized for this purpose. 
These commissioners are appointed by Federal courts, 
and invested by law with certain judicial powers; but, 
in order that they may act in extradition cases, they 
must be specially authorized so todo. The authoriza- 
tion is not confined to any particular case, but is gen- 
eral and hence applicable to all cases of extradition. 
4 Op. Att.-Gen. 201; In re Kaine, 14 How. 103; In re 
Farez, 7 Blatchf. C. C. R. 345. 

2. The occasion for the exercise of the power granted 
by the statute is ‘‘a complaint made under oath, charg- 
ing any person found within the limits of any State, 
District or Territory, with having committed within 
the jurisdiction of any such foreign government any 
of the crimes provided for by such treaty or conven- 
tion.”” The magistrate has no jurisdiction except 
upon “a complaint,”’ and this complaint must be “ un- 
der oath.’’ It must, moreover, recite the several facts 
specified in the statute. Though not possessing the 
precision and technical nicety of a regular indictment, 
it must, nevertheless, set forth the crime in its sub- 
stance, form, time, and place, so that the magistrate 
can judge whether the case presented comes within 
the provisions of the treaty. A general statement is 
not sufficient. In re Henrich, 5 Blatchf. C. C. R. 414, 
and In re Farez, 7 id. 34. 

The complaint is virtually made in the name of the 
foreign government; and, hence, the complainant 
must be an official representative of that government. 
In re Kaine, 14 How. 103. It is not necessary that he 
should have personal knowledge of the facts which he 
affirms, or that he should show in the complaint that 
a warrant has been issued abroad against the alleged 
offender. In re Farez, 7 Blatchf. C. C. R. 345. His 
official statement under oath, with such particularity 
and distinctness as will enable the court and the ac- 
cused to understand the nature of the charge, is suffi- 
cient as the basis for issuing a warrant of arrest and 
an examination into the facts. 

3. The complaint being properly made, the magis- 
trate is then authorized to “issue his warrant for the 
apprehension of the person so charged.’’ If this war- 
rant is issued by a commissioner, then it must show 
on its face that he has been duly authorized to issue 
such warrants by some court of the United States. In 
re Farez, 7 Blatchf. C. C. R. 34. 

4. The party being apprehended and brought before 
the magistrate, the latter then has jurisdiction to hear 
and consider “the evidence of criminality.’”’ The ob- 
ject of this hearing is to ascertain whether, under the 
treaty and the law, there is an adequate cause for the 
detention of the accused, with a view to his delivery 
toa foreign government. The evidence, in order to 





justify his commitment to await the action of the 
President, must be “sufficient to sustain the charge 
under the provisions of the proper treaty or conven- 
tion.’’ The general rule as to this sufficiency is, that 
the evidence must be such as, according to the laws of 
the place where the fugitive is found, would justify 
the commitment of the party for trial, if the offense 
had there been committed. This rule, when applied 
in this country, refers to the laws of the particular 
State in which the proceeding is had; and, hence, if 
by these laws a prisoner is entitled to testify in his 
own behalf, then this privilege must be accorded to 
the accused person. In re Farez,7 Blatchf. C. C. R. 
345. 

Mr. Justice Nelson, in Ex parte Kaine, 3 Blatchf. C. C. 
R. 1, held that the amount of evidence, necessary to 
authorize a commitment for the purpose of extradi- 
tion, must be such as would in the judgment of the 
magistrate ‘‘ authorize a conviction by him if he were 
sitting in a trial of the case.’”’ Judge Blatchford, Jn re 
Farez,7 id. 545, said that it must be such as constitutes 
“a reasonable ground to hold the accused for trial.’’ 
The latter would seem to be the correct rule. Persons 
charged with crime may, according to the laws of this 
country, be committed for trial upon a reasonable pre- 
sumption of guilt, even though the evidence, as then 
presented, might not be sufficient to warrant their 
conviction. This is, hence, the rule to apply in extra- 
dition cases. The preliminary examination, with 
reference to the discharge or commitment of the party 
accused, is not a trial with a view to conviction and 
punishment. It relates simply to the question whether 
the party ought to be held for delivery that he may be 
tried by a court having jurisdiction. A reasonable 
presumption of guilt is enough for this purpose; and 
on the question of fact as to whether there is such a 
presumption in the light of all the evidence, the ex- 
amining magistrate is the judge. 

The evidence admissible in the examination is not 
only oral testimony taken before the court, but such 
as is provided for in section 5271 of the Revised Stat- 
utes of the United States, amended by the act of June 
19, 1876, so as to read as follows: ‘In every case of 
complaint and of a hearing upon the return of a war- 
rant of arrest, any depositions, warrants, or other 
papers offered in evidence, shall be admitted and re- 
ceived for the purpose of such hearing, if they shall 
be properly and legally authenticated so as to entitle 
them to be received as evidence of the criminality of 
the person apprehended, by the tribunals of the for- 
eign country from which the accused party shall have 
escaped, and copies of any such depositions, warrants, 
or other papers shall, if authenticated according to 
the law of such foreign country, be in like manner re- 
ceived as evidence; and the certificate of the princi- 
pal diplomatic or consular officer of the United States 
resident in such foreign country shall be proof that 
any such deposition, warrant, or other paper, or copy 
thereof, is authenticated in the manner required in 
this section.”” Judge Shipman, In re Henrich, 5 
Blatchf. C. C. R. 414, laid it down, as a rule, that each 
piece of such documentary evidence should have the 
proper certificate as prescribed by the above statute; 
and Judge Blatchford, In re Farez, 7 id. 345, said that 
the judicial authorities in this country are bound to 
give to such evidence “the same effect as would be 
given to the witnesses if personally present and testi- 
fying.’’ The law assigns to it this effect. 

5. If the magistrate, upon hearing the case, ‘‘ deems 
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the evidence sufficient to sustain the charge,’’ he is 
then directed to ‘certify the same, together with 
a copy of all the testimony taken before him, to 
the Secretary of State,’ and also “issue his warrant 
for the commitment of the person so charged to the 
proper jail, there to remain until such surrender shall 
be made.’ With this certification and commitment 
the judicial disposal of the case by the examining mag- 
istrate is completed; and then the question of actual 
surrender is remitted to the President, to be deter- 
mined by him within two calendar months after the 
commitment. If the magistrate deems the evidence 
insufficient, and hence discharges the accused, that is 
the end of the case unless there be a new complaint 
and a new arrest. 

These judicial proceedings before and by the exam- 
ining magistrate are not necessarily final, since within 
proper limits they are subject to review by a writ of 
habeas corpus, or by writs of habeas corpus and cer- 
tiorari. In most of the cases resulting in commit- 
ment one or the other or both of these remedies have 
been resorted to, generally in review of proceedings 
had before commissioners. As to the extent to which 
the review may be carried the decisions are somewhat 
conflicting. 

Mr. Abbott, in his United States Practice, vol. 2, p. 
211, remarks that the “‘ earlier decisions tended to sus- 
tain the view that, upon habeas corpus, the revising 
court would not review the decision of the commis - 
sioner or examining magistrate upon the sufliciency of 
the proof,’’ citing The Matter of Metzger, 5 How. 146; 
The Matter of Veremaitre, 10 N. Y. Leg. Obs. 187; The 
Matter of Kaine, id. 257; The Matter of Heilbronn, 12 
id. 165, and Ex parte Von Aernam, 3 Blatchf. C. C. R. 
160. 

Mr. Justice Nelson, in Ex parte Kaine, 3 Blatchf. C. 
C. R. 1, and Judge Shipman, In re Henrich, 5 id. 414, 
held that the court, on habeas corpus, may and should 
look into the evidence on which the judgment of the 
commissioner rested, and pass upon its weight as well 
as upon its competency, and discharge the prisoner if 
in its opinion the evidence be not sufficient to author- 
ize his commitment for extradition. Judge Blatch- 
ford, on the other hand, In re Stupp, 12 id. 501, adopted 
the earlier view on this subject. The examination and 
commitment in this case were by a commissioner; and 
the Judge held that the court, issuing the writ of 
habeas corpus, should inquire and determine whether 
the commissioner acquired jurisdiction of the case by 
conforming to the requirements of the treaty and 
the statute, and whether he had any legal and compe- 
tent evidence of facts on which to exercise a judg- 
ment as to the criminality of the accused. But the 
court should not inquire whether the legal evidence of 
facts before the commissioner was sufficient or insuffi- 
cient to warrant his conclusion; or, if there was legal 
and competent evidence before the commissioner, hold 
the proceedings illegal and discharge the prisoner be- 
cause some other evidence was introduced which was 
not legal and competent, and was considered by him 
on the question of fact, or because, upon a considera- 
tion of all the evidence before the commissioner, the 
court would have come to a different conclusion, or 
because, upon an exclusion of such evidence as the 
court may think not legal or competent, it would 
have come to a conclusion different from that at 
which the commissioner arrived. The province of the 
court upon habeas corpus, as the Judge remarked, is 





not to “retry the case,” or pass judgment upon the 
judgment of a commissioner who had jurisdiction and 
legal and competent evidence before him. This re-as- 
serts the earlier doctrine in reference to such cases, 
and seems most in accordance with the general pur- 
poses of the writ of habeas corpus. 

The person accused having been arrested, examined, 
and committed for extradition, and all his remedies, 
whether by writ of habeas corpus or certiorari, or by 
both, having been exhausted without his discharge, 
the case is then judicially finished, and comes before 
the President in the exercise of the power conferred 
upon him by the treaty or by law, or by both. Whether 
he shall make the surrender or not is, as already ob- 
served, a question for him todetermine. The judicial 
finding in the case, with all the testimony, whether 
oral or documentary, is required to be certified to the 
Secretary of State; and the evident object is that the 
judgment of the President may be exercised upon it 
before the final act of delivery. 

The theory of the law is to combine, in all cases of 
extradition from the United States, two distinct and 
independent functions. On the one hand, the Presi- 
dent, except in cases arising under treaties which au- 
thorize him to issue warrants for the arrest of fugitive 
criminals, in order that they may be brought before 
the proper judicial tribunals, has no power to issue 
such warrants, or to conduct the preliminary exami- 
nation of the accused party, or decide in the first in- 
stance upon the question of his guilt or innocence. 
These are judicial functions, and over them the Pres- 
ident has no control. 6 Op. Att.-Gen., 91. He can 
make no delivery until the proper magistrate has con- 
sidered and acted upon the case; and this is a restraint 
upon his power, as well asa guide to its proper exercise. 

On the other hand, the judiciary can neither order 
the delivery nor bind the action of the President by 
its judgment, affirming that the case is a suitable one 
for extradition. He may or may not, for reasons of 
which he is the sole judge, follow that judgment. The 
executive function of delivery, after the judicial ac- 
tion, with all the testimony connected therewith, has 
been certified to the Secretary of State, carries with it 
the power of reviewing all the proceedings and pass- 
ing judgment upon their correctness. If by the Pres- 
ident deemed illegal or defective in any particular, he 
may decline to make the delivery; and should he do 
so for two calendar months after the commitment, the 
party may be released from prison by the proceedings 
provided for in section 5273 of the Revised Statutes of 
the United States. Such a release would be the end 
of the case, unless there was another arrest upon a new 
complaint. 

The law, by thus distributing the legal functions to 
be performed between the executive and judicial de- 
partments of the Government, secures to the party 
accused the highest certainty that he will be surren- 
dered to a foreign government only when all the neces- 
sary conditions are present. The judiciary cannot 
surrender him, and the President cannot do it until 
the judiciary has decided that the case is a proper one 
for delivery, and even then he may revise and reject 
that decision. This furnishes an ample protection 
against any abuse of the extradition power, especially 
when we add that the writ of habeas corpus, as a 
means of testing the legality of the proceedings, is 
always available to the party if sought before his act- 
ual surrender and removal from the country. 
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STATE STATUTES CONTROLLING AS TO 
TRANSFER AND MORTGAGE OF 
REAL ESTATE. 


UNITED STATES SUPREME COURT, OCTOBER TERM, 
1877. 


Brine, appellant, v. HARTFORD FIRE INSURANCE 
COMPANY. 


1. The laws of the State in which land is situated control 
exclusively its descent, alienation and transfer from 
one person to another, and the effect and construction 
of instruments intended to convey it. All such laws in 
existence when a contract in r to real estate is 
made, including the contract of mortgage, enter into 
yy ~ become a part of such contract. 

2. A State statute, therefore, which allows tothe mortgagor 
twelve months to redeem after a sale under a decree of 

losure, and to a judgment creditor of his three 

hs after that, governs to that extent the mode of 
ferring the title and confers a.substantial right. 

— thereby becomes a rule of property. This right of 

om tion after sale is, therefore, o ligatory on the 

coneen, ps in eguity, as on the State courts, 

can ‘the rules of ice such courts must be made 

to conform to the law of the State, so far as may be 
necessary to give substantial effect to the right. 


PPEAL from the Circuit Court of the United 
States for the Northern District of Illinois. The 
facts appear in the opinion. 

Mr. Justice MILLER delivered the opinion of the 
court. 

This suit began by a bill in chancery filed in the Cir- 
cuit Court in the United States for the Northern Dis- 
trict of Illinois, by the Hartford Fire Insurance Com- 
pany, to foreclose a mortgage on a lot in Chicago. The 
mortgage, which was in the form of a deed of trust to 
secure the sum of $7,000 loaned by the insurance com- 


forec! 
mont! 





pany to Bartalott and Barbier, was signed by them 
and their wives, and conveyed the lot to Benjamin E. 
Gallup in trust to secure payment of the money loaned 


and the interest thereon as it fell due. The title to 
the lot, which was in the grantors when the deed of 
trust was made, they afterward sold and conveyed to 
Samuel J. Walker, and Walker sold, but did not con- 
vey, to Ida R. Brine, who, dying, left as her sole heir 
the appellant, Ida Winter Brine. 

It further appears that Walker, after he had sold to 
Ida R. Brine, which sale was evidenced by a written 
instrument, conveyed the lot to J. Irving Pearce in 
order that the sum of $6,000, which Mrs. Brine owed 
him on the contract of purchase, might be held by 
Pearce as security for a debt of Walker to the Third 
National Bank of Chicago. All the parties interested 
in the lot were made defendants except the bank, 
whose interest was represented by Pearce. 

A final decree was made, which ascertained the sum 
due on the mortgage, and allowed defendants one 
hundred days to pay it. If not paid within that time, 
the special master was ordered to sell the land for cash, 
making such sale in accordance with the course and 
practice of the court; and after retaining his commis- 
sions, and paying the costs of the proceedings, he was 
to deposit the remainder with the clerk, together 
with his report of sale, to abide the further order of 
the court. 

From this decree Ida Winter Brine, the minor heir 
of Ida R. Brine, appeals, and her counsel assign er- 
rors which we will notice in their order. 

1, The money borrowed of the insurance company 
was evidenced by a bond for the principal sum of 
$7,000, and the semi-annual interest by coupons at- 
tached to said bond, and the court allowed interest on 
such of these coupons as were due and unpaid, and 





this is asserted to be error. We have decided more 
than once in this court that such instruments are so 
far distinct contracts for the payment of money, that 
when they become due they bear interest and may be 
sued on separately from the bond. See Cromwell v. 
Sac County, at this term. 

2. It is objected that complainant was allowed in 
the decree premiums paid for insurance of the house 
covered by the mortgage. The deed of trust re- 
quired the grantors to keep the property insured for 
the benefit of complainant, and when they failed to 
do this, we think the sum paid by the trustee for such 
insurance is a proper charge and a lien under the trust 
deed. 

3. By reason of the conveyance of the lot to Pearce, 
after Walker had sold to Mrs. Prine and received $5,000 
of the purchase-money, the appellant, her heir, in- 
sisted that before final decree in favor of complain- 
ant, the right to the equity of redemption under the 
trust deed should be ascertained and settled by the 
court as between her and Pearce, in order that she 
might know if she paid the insurance company’s debt 
what she was getting for it. For this purpose she 
made application to be permitted to file a cross-bill, 
but she did not pay, or offer to bring into court for the 
use of the company, the money which was due on the 
mortgage. The court refused to delay the desree in 
favor of plaintiff for this purpose, but by the decree 
allowed any of the defendants to pay the money found 
due within a hundred days, and thus prevent the sale: 
and it also ordered that if the lot sold for more than 
the debt, interest and costs, the excess should be paid 
into court. The rights of these parties to the surplus 
could then be litigated. 

In this we are of the opinion the court did precisely 
what equity and equity practice required. The com- 
plainant’s debt was due and was undisputed as a lien 
on the lot paramount to all others, and the complain- 
ant had no interest in the controversy between appel- 
lant and Pearce, and should not have been delayed 
until the end of a long suit for specific performance, 
which could not affect the right of complainant to have 
its money out of the lot. 

While these errors are pointed out by the counsel for 
appellant in his brief, but little is said about them, 
and in the full and able arguments, oral and printed, 
by counsel on both sides, these questions are ignored 
or passed over in favor of one which they deem of very 
great importance; and in this they have the concur- 
rence of the court. 

4. It is said by counsel for appellant that the stat- 
utes of Illinois allow one year after sale, in such case 
as the present, for redemption by the debtor, and three 
months after that by any judgment creditor of the 
debtor, making fifteen months before the purchaser 
bas a right to his deed and to possession. And it is as- 
signed for error that this decree not only makes no 
provision for this redemption, but by its terms cuts off 
and defeats that right. 

lf the point had been raised or insisted on by the 
appellee, it would admit of doubt whether this ques- 
tion is fairly raised by the decree; for while it orders 
the sale of the lot, and a report to the court, it says 
nothing about barring the equity in redemption, nor 
of the making of a deed, and but for a single phrase 
in the decree it would seem that the appropriate time 
to raise this question would be on the confirmation of 
the report of sale and the order for a deed to the pur- 
chaser, which has not yet been done. But it is con- 
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ceded by counsel here on both sides that it is accord- 
ing to the course and practice of the court that the mas- 
ter makes to the purchaser at the salea deed for the 
land, which deed by the gniform practice of the court 
gives him the right to immediate possession, and cuts 
off all right of redemption, whether statutory or other- 
wise. 

If this be true, which we have no reason to doubt, 
then the decree which ordered the sale to be made in 
accordance with the course and practice of the court, 
does deny and defeat the right which the appellant 
asserts, to redeem by paying the amount of the bid, 
with interest, twelve months after the sale. As it is 
important to the holder of the equity of redemption 
to know whether it is essential to the exercise of her 
right to redeem, that it be exercised before the sale, 
or can be with equal safety exercised a year later, and 
as the question is one of importance and frequent re- 
currence on the circuits, it is eminently proper that it 
be decided now. 

The statutes of Illinois in force on this subject when 
this mortgage was made, and for a great many years 
before, are found in the Revised Statutes of 1845, pages 
302-305, as follows: 

‘Tt shall be lawful for any defendant, his heirs, ex- 
ecutors or grantees, whose land shall have been sold 
by virtue of any execution, within twelve months 
from such sale, to redeem such land by paying to the 
purchaser thereof, his executors, administrators or 
assigns, or to the sheriff or other officer who sold the 
same, for the benefit of such purchaser, the sum of 
money paid on the purchase thereof, together with in- 
terest thereon at the rate of ten per centum per an- 
num from the time of such sale, and on such sum be- 
ing paid as aforesaid, the sale and certificate shall be 
null and void.”’ 

‘*In all cases hereafter, where lands shall be sold 
under and by virtue of any decree of a court of equity 
for the sale of mortgage lands, it shall be lawful for 
the mortgagor of such lands, his heirs, executors, ad- 
ministrators, or grantees, to redeem the same in the 
manner provided in this chapter for the redemption 
of lands sold by virtue of executions issued upon 
judgments at common law, and judgment creditors 
may redeem lands sold under any such decree in the 
same manner as is prescribed for the redemption of 
lands sold on execution issued upon judgments at com- 
mon Jaw.”’ 

It is denied that these statutes are of any force in 
cases where the decree of foreclosure is rendered in a 
court of the United States, on the ground that the 
equity practice of these courts is governed solely by 
the precedents of the English Chancery Court as they 
existed prior to the declaration of independence, and 
by such rules of practice as have been established by 
the Supreme Court of the United States or adopted 
by the Circuit Courts for their own guidance. And 
treating all the proceedings subsequent to a decree 
which are necessary for its enforcement as matter of 
practice, and as belonging solely to the course of pro- 
cedure in courts of equity, it is said that not only do 
the manner of conducting the -sale under a decree of 
foreclosure, and all the incidents of such a sale, come 
within the rules of practice of the court, but that the 
effects of such a sale, on the rights acquired by the 
purchaser and those of the mortgagor, and his subse- 
quent grantees, are also mere matters of practice to be 
regulated by the rules of the court, as found in the 
sources we have mentioned. 





On the other hand it is said that the effect of the 
sale and conveyance made by the commissioner is to 
transfer the title of real estate from one person to an- 
other, and that a!l the means by which the title to real 
property is transferred, whether by deed, by will, or 
by judicial proceeding, are subject to, and may be gov- 
erned by, the legislative will of the State in which it 
lies, except where the law of the State on that subject 
impairs the obligation of a contract. And that all the 
laws of a State existing at the time a mortgage or any 
other contract is made, which affect the rights of the 
parties to the contract, enter into and become a part 
of it, and are obligatory on all courts which assume to 
give remedy on such contracts. 

We are of opinion that the propositions last men- 
tioned are sound, and if they are in conflict with the 
general doctrine of the exemption from State control 
of the chancery practice of the Federal courts, as re- 
gards mere modes of procedure, they are of para- 
mount force and the latter must to that extent give 
way. It would seem that no argument is necessary to 
establish the proposition that when substantial rights, 
resting upon a statute, which is clearly within the leg- 
islative power, comes in conflict with mere forms and 
modes of procedure in the courts, the latter must 
give way and adapt themselves to the forms necessary 
to give effect to such rights. The flexibility of chan- 
cery methods by which it moulds its decrees so as to 
give appropriate relief in all cases within its jurisdic- 
tion enables it to do this without violence to princi- 
ple. If one or the other must give way, good sense 
ubhesitatingly requires that justice and positive 
rights, founded both on valid statutes and valid con- 
tracts, should not be sacrificed to mere questions of 
mode aud form. 

Let us see if the statutes of Illinois on this sub- 
ject do confer positive and substantial rights in this 
matter. 

It is not denied that in suits for foreclosure in the 
courts of that State the right to redeem within twelve 
months after the sale under a decree of foreclosure 
is a valid right, and one which must govern those 
courts. 

Nor is it pretended that this court, or any other 
Federal court, can, in such case, review a decree of 
the State court which gives the right to redeem. This 
is a clear recognition that nothing in that statute is in 
conflict with any law of the United States. If this be 
so, how can a court, whose functions rest solely in 
powers conferred by tbe United States, administer a 
different law which is in conflict with the right in 
question? To do so is at once to introduce into the 
jurisprudence of the State of Illinois the discordant 
elements of a substantial right which is protected in 
one set of courts and denied in the other, with no su- 
perior to decide which is right. Olcott v. Bynam, 17 
Wall. 58; Ex parte McNeill, 13 id. 243. 

Of the soundness of the first proposition of appellant 
it would seem there can, under the decisions of this 
court, be little doubt. 

The earliest utterance of the court on the subject is 
found in the case of The United States v. Crosby, 7 
Cranch, 115, in which this explicit language is used: 
“The court entertain no doubt on the subject; and 
are clearly of opinion that the title to land can be ac- 
quired and lost only in the manner prescribed by the 
law of the place where such land is situated.” And 
in Clark v. Graham, 6 Wheat. 577, it said: ‘‘It is per- 
fectly clear that no title to lands can be acquired or 
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passed unless according to the laws of the State in 
which tney are situate.” 

In the case of McCormick v. Sullevant, 10 Wheat. 192, 
the court held a will devising lands in Ohio, which 
was made and recorded in Pennsylvania, where the 
devisor resided, and which was otherwise perfect, in- 
operative to confer title in Ohio, because it had not 
been probated in that State, as the law of Ohio re- 
quired. ‘It is an acknowledged principle of law,” 
said the court, “ that the title and disposition of real 
property is exclusively subject to the laws of the coun- 
try where it is situated, which can alone prescribe the 
mode by which a title to it can pass from one person 
to another.”’ 

In the case of Watts et al. v. Waddell et al., 6 Pet. 389, 
a question very much like the one before us arose. 
Watts was seeking to compel Waddell to accept a deed 
and pay for land which he had sold him many years 
before, the relief sought being in the nature of spe- 
cific performance. It was objected that Watts could 
not convey a good title to a part of the land which he 
claimed to receive from the heirs of Powell by a de- 
cree rendered in the Circuit Court for the District of 
Kentucky. And although the proper parties were 
before that court, and a conveyance had been made to 
Watts by a commissioner appointed by the court, it 
was held that as no statute of Ohio recognized such a 
mode of transferring title, the deed of the commis- 
sioner was wholly ineffectual. It will be seen that 
here was a court of equity, proceeding according to 
its usual forms, transferring title from one party to 
another, both of whom were before the court, yet its 
decree held wholly ineffectual under the principle we 
are cousidering. 

We will close these citations by using the language 
which had the unanimous assent of the court in the 
recent case of McGoon v. Scales, 9 Wall. 27: “Itisa 
principle too well established to admitof dispute at 
this day, that to the law of the State in which the 
land is situated must we look for the rules which gov- 
ern its descent, alienation, and transfer, and for the 
effect and construction of its conveyances.’’ 

The decree in this case, the sale made under it, and 
the deed made on that sale, will constitute a transfer 
of the title within the meaning of the principle thus 
laid down. Neither the purchaser at that sale, nor 
any one holding under him, can show title in any 
other way than through the judicial proceeding in this 
suit. These proceedings are a necessary part of the 
transfer of title. The Legislature of Illinois has pre- 
scribed, as an essential element of the transfer by the 
courts in foreclosure suits, tha’. there shall remain to 
the mortgagor the right of redemption for twelve 
months, and to judgment creditors a similar right for 
fifteen months after the sale, before the right of the 
purchaser to the title becomes vested. This right, as 
a condition on which the title passes, is as obligatory 
on the Federal courts as on the State courts, because 
in both cases it is made a rule of property by the Leg- 
islature, which had the power to prescribe such a rule. 
See United States v. Fox, 94 U. S. 320. 

But there is another view of the question which is 
equally forcible and which leads to the same result. 
All contracts between private parties are made with 
reference to the law of the place where they are made 
or are to be performed. Their construction, validity, 
and effect are governed bythe place where they are 
made and are to be performed, if that be the same as 





it is in this case. It is, therefore, said that these laws 
enter into and become a part of the contract. 

There is no doubt that a distinction has been drawn, 
or attempted to be drawn, begween such laws as regu- 
late the rights of the parties, and such as apply only 
to the remedy. It may be conceded that in some 
cases such a distinction exists. In the recent case of 
Tennessee v, Sneed, we held that, so long as there re- 
mained a sufficient remedy ou the contract, an act of 
the Legislature, changing the form of the remedy, did 
not impair the obligation of the contract. But this 
doctrine was said to be subject to the limitation that 
there remained a remedy which was complete and 
which secured all the substantial rights of the party. 

At all events the decisions of this court are numer- 
ous that the laws which prescribe the mode of enforc- 
ing a contract, which are in existence when it is made, 
are so far a part of the contract that no change in 
these laws which seriously interfere with that en- 
forcement are valid, because they impair its obliga- 
tion within the meaning of the Constitution of the 
United States. Edwards v. Kearzey, thisterm. That 
this very right of redemption, after a sale under a 
decree of foreclosure, is a part of the contract of 
mortgage, where the law giving the right exists when 
the contract is made, is very clearly stated by Chief 
Justice Taney, in the case of Bronson v. Kenzie, 1 
How. 311. That case was one which turned on the 
identical statute of Illinois, which is invoked by the 
appellant in this case. The mortgage, however, on 
which that suit was founded was made before the 
statute was passed, and the court held that because the 
statute conferred a new and additional right on one 
of the parties to the contract, which impaired its obli- 
gation, it was for that reason forbidden by the Con- 
stitution of the United States and void as to that con- 
tract. But the chief justice, in delivering the opiu- 
ion, further declared that, as to all contracts made 
after its enactment, the statute entered into and be- 
came a part of the contract, and was, therefore, valid 
and binding in the Federal courts as well as those of 
the State. As it is impossible to state the case and 
the doctrine applicable to the case before us any bet- 
ter, we give the language of the court on that occa- 
sion: 

‘When this contract was made,” said the court, 
“no statute had been passed by the State changing 
the rules of law or equity in relation to a contract of 
this kind, and it must, therefore, be governed, and the 
rights of the parties under it measured by the rules 
above stated. They were the laws of Illinois at the 
time, and, therefore, entered into the contract and 
formed a part of it without any express stipulation to 
that effect in the deed. Thus, for example, there is no 
covenant in the instrument giving the mortgagor the 
right to redeem by paying the purchase-money after 
the day limited in the deed, and before foreclosed bya 
decree of the court, yet no one doubts his right or his 
remedy; for, by the laws of the State then in force, 
this right and this remedy were a part of the laws of 
the contract without any express agreement of the 
parties.’’ Speaking of the law now under consid- 
eration, he said: ‘This law gives to the mortgagor 
and to the judgment creditor an equitable estate in the 
premises, which neither of them would have been en- 
titled to under the original contract; and these new 
interests are directly and materially in conflict with 
those which the mortgagee acquired when the mort- 
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gage was made. Mortgages made since the pass- 
age of those laws must undoubtedly be governed by 
them; for every State has the power to prescribe the 
legal and equitable obligations of a contract to be 
made and executed within its jurisdiction. It may 
exempt any property it thinks proper from sale for the 
payment of a debt, and may impose such conditions 
and restrictions upon the creditor as its judgment and 
policy may dictate. And all future contracts would 
be subject to such provisions, and they would be oblig- 
atory on the parties in the courts of the United 
States, as well as in those of the State.”’ 

In Clark v. Reyburn, 8 Wall. 318, the court, in recog- 
nition of the doctrine that the statute becomes a part 
of the contract, uses this language: 

“In this country the proceeding in most of the 
States, and perhaps in all of them, is regulated by stat- 
ute. The remedy thus provided, where the mortgage is 
executed, enters into the convention of the parties, in so 
far as that any change by legislative authority which 
affects it substantially, to the injury of the mortgagee, 
is beld to be a law impairing the obligation of the con- 
tract within the meaning of the provision of the Con- 
stitution on that subject.”’ 

We are not insensible to the fact that the industry 
of counsel has been rewarded by finding cases even in 
this court in which the proposition that the rules of 
practice of the Federal courts in suits in equity cannot 
be controlled by the laws of the States, is expressed in 
terms so emphatic and so general as to seem to justify 
the inference here urged upon us. But we do not find 
that it has been decided in any case that this principle 
has been carried so far as to deny to a party in those 
courts substantial rights conferred by the statute of a 
State, or to add to or take from a contract that which 
is made a part of it by the law of the State, except 
where the law impairs the obligation of a contract pre- 
viously made. And we are of opinion that Chief Jus- 
tice Taney expressed truly the sentiment of the court 
as it was organized in the case of Bronson v. Kenzie, 
as it is organizad now, and as the law of the case is, 
when he said that ‘“‘all future contracts would be sub- 
ject to such provisions, and they would be obligatory 
upon the parties in the courts of the United States as well 
as those of the States.”’ 

It is not necessary, as has been repeatedly said in 
this court, that the form or mode of securing a right 
like this should follow precisely that prescribed by the 
statute. If the right is substantially preserved or se- 
cured it may be done by such suitable methods as the 
flexibility of chancery proceedings will enable the 
court to adopt, and which are most in conformity with 
the practice of the court. Ea parte McNeill, 13 Wall. 
343. In the case before us no better mode occurs to 
us than that prescribed by the statute, namely, that 
the master making the sale shall give to the purchaser 
a certificate of the sale, with the ‘sum at which the 
land was sold, and a statement that unless redeemed 
within fifteen months by some one authorized by the 
law to make such redemption, he will be entitled to a 
deed. The matter being thus reported to the court, it 
can, at the end of the time limited, make such final 
decree of confirmation and foreclosure of all equities 
as are necessary and proper. Or if the land be re- 
deemed, then such other decree as the rights of the 
parties consequent on such redemption may require. 

The decree of the Circuit Court is reversed, so far as 
it requires the sale to be made in accordance with 
course and practice of the court, and the case is re- 





manded with directions to modify the decree by mak- 
ing provision for the sale and redemption in con- 
formity to this opinion. 


——__>__—— 
FRAUDULENT PURCHASES OF GOODS. 


HOUSE OF LORDS, MARCH 4, 1877. 


CunpDy v. Linpsay, Appl’t, 38 L. T. Rep. (N. 8.) 573. 


A purchaser of a chattel, who has not purchased in market 
overt, takes the chattel subject to a of title 
in bed vendor, even if he purchase bona fide without 
notice. 

A person of the name of A. Blenkarn wrote to the respond- 
ents and ordered goods of them, intentionally signing 
his name in such a manner as to be mistaken for Blen- 
kiron. There was a respectable firm of that name, and 
the respondents, believing that by! were dealing with 
that firm, forwarded the goods to Blenkarn. Blenkarn 
had no means of paying for the goods. The appel- 
lants afterward purchased the goods bona fide from 
Blenkarn. 

Held (affirming the judgment of the court below), that the 
property in the goods had never passed from the respond- 
ents, and that they were entitled to recover the value 
of them from the TOT 

Hardman vy. Booth, 1 H. & C. 803; 7 L. T. Rep. (N. 8.) 638, fol- 
lowed. 

i iow was an appeal from a judgment of the Court of 

Appeal reported in 2 Q. B. Div. 96, and 36 L. T. 

Rep. (N. 8S.) 345, reversing a decision of the Queen’s 

Bench Division reported in 1 Q. B. Div. 348, and 34 

L. T. Rep. (N. 8.) 314, in favor of the appellants, who 

were the defendants below. 

The plaintiffs were linen manufacturers at Belfast, 
and the defendants carried on business in London. 
The action was brought for the conversion of 250 dozen 
cambric handkerchiefs. The case was tried before 
Blackburn, J., and a special jury, in Nov., 1875. 

At the trial it appeared that a person named Blen- 
karn ordered goods in writing from the plaintiff, giving 
as his address ‘“‘ Blenkarn & Co., 37 Wood street, and 
5 Little Love Lane, Cheapside.’’ There was a very re- 
spectable firm of Blenkiron & Sons, carrying on 
business in Wood street, whose name was known to 
the plaintiffs, and they supplied the goods, believing 
that they were dealing with that firm. Blenkarn had 
no means of paying for the goods, and on the discovery 
of the fraud he was prosecuted for obtaining goods by 
false pretenses, and was convicted. Before his con« 
viction he had sold some of the goods to the defendants 
in the ordinary way of business, and the defendants 
had resold them before the fraud was discovered. It 
was admitted that they were bona fide purchasers for 
value. 

The Queen’s Bench Division directed the verdict to 
be entered for the defendants on the ground that the 
property in the goods had passed to Blenkarn, and from 
him to the defendants, but this decision was reversed 
as above mentioned. 

The Solicitor-General (Sir H. S. Giffard, Q. C.), Ben- 
jamin, Q. C., and B. F. Williams, for appellants. 

Wills, Q. C., and Fullarton, for respondents. 

The Lorp CHANCELLOR (Cairns). My Lords, you 
have in this case to discharge a duty which is always a 
disagreeable one for any court, namely, to determine 
as between two parties, both of whom are perfectly 
innocent, upon which of the two the consequences of 
a fraud practiced upon both of them must fall. In 
discharging that duty your Lordships can do no more 
than apply rigorously the settled and well-known rules 
of law. With regard to the title to personal property, 
those rules may, I take it, be thus expressed: By the 
law of our country the purchaser of a chattel takes the 
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chattel as a general rule, subject to what may turn out 
to be certain infirmities in the title. If he purchases 
the chattel in market overt, he obtains a title which is 
good against all the world; but if he does not purchase 
the chattel in market overt, and if it turns out that the 
chattel has been found by the person who professed to 
sell it, the purchaser will not obtain a title as against 
the real owner. If it turns out that the chattel has 
been stolen by the person who has professed to sell it, 
the purchaser will not obtain a title. If it turns out 
that the chattel has come into the hands of the person 
who professed to sell it by a de facto contract, that is to 
say, a coutract which has purported to pass the prop- 
erty to him from the owner, then the purchaser will 
obtain a good title, even though afterward it should 
appear that there were circumstances counected with 
that contract which would enable the original owner 
of the goods to reduce it and to set it aside, because 
those circumstances will not be allowed to interfere 
with a title for valuable consideration obtained by 
some third party during the interval while the contract 
remained unreduced. The question, therefore, in the 
present case, as your Lordships will observe, really 
becomes the very short and simple one which I am 
about to state. Was there any contract which, with 
regard to the goods in question in this case, had passed 
the property from Messrs. Lindsay to Alfred Blen- 
karn? If there was any coutract passing that prop- 
erty, even though, as I have said, it might afterward 
be open to a process of reduction upon the ground of 
fraud, still in the meantime Blenkarn might have con- 
veyed a good title for vajuable consideration to the 
present appellants. Now there are two observations 
bearing upon the solution of that question which I 
desire to make. In the first place, if the property in 
the goods passed, it could only pass by way of contract, 
there is nothing else which could have passed the 
property. The second observation is this, your Lord- 
ships are not here embarrassed by any conflict of evi- 
dence, or any evidence whatever, as to conversatious 
or as toacts done; the whole history of the transaction 
lies upon paper. The principal parties concerned, the 
respondents and Blenkarn, never came in contact per- 
sonally; every thing that was doue was done by writing. 
What has to be judged of, and what the jury in the 
present case had to judge of, was merely the conclusion 
to be derived from that writing, as applied to the ad- 
mitted facts of the case. Now, discharging that duty, 
and answering that inquiry, what the jurors have 
found in substance is this: they have found that by 
the form of the signatures to the letters which were 
written by Blenkarn, by the mode in which his letters 
and his applications to the respondents were made 
out, and by the way in which he left uncorrected the 
mode and form in which in turn he was addressed by 
the respondents, that by all those means he led, and 
intended to lead, the respondents to believe, and they 
did believe, that the person with whom they were 
communicating was not Blenkarn, the dishonest and 
irresponsible man, but was a well-known and solvent 
house of Blenkiron & Sons, doing business in the 
same street. Those things are found as matters of 
fact, and they are placed beyond the range of dispute 
and controversy in the case. If that is so, what is the 
consequence? It is that Blenkarn was acting here 
just in the same way as if he had forged the siguature 
of Blenkiron & Sons to the applications for goods, 
and as if, when in return the goods were forwarded, 
and letters were sent accompanying them, he had in- 





tercepted the goods and intercepted the letters, and 


had taken possession of the goods and of the letters 
which were addressed to and intended for, not him- 
self, but the firm of Blenkiron & Sons. Now, stating 
the matter shortly in that way, I ask the question, is 
it possible to imagine that in that state of things any 
contract could have arisen between the respondents 
and Blenkarn? Of him they knew nothing, and of 
him they never thought, with him they never intended 
to deal. Their minds never, even for an instant of 
time, rested upon him, and as between him and them 
there was no consensus of mind which could lead to 
any agreement, or to any contract whatever. As be- 
tween him and them there was merely the one side to 
a contract where, in order to produce a contract, two 
sides would be required. With the firm of Blenkiron 
& Sons of course there was no contract, for as to 
them the matter was entirely unknown, and therefore 
the pretense of a contract was a failure. The result, 
therefore, is this, that your Lordships have not here 
to deal with one of those cases in which there is de 
facto a contract made which may afterward be im- 
peached and set aside on the ground of fraud; but you 
have to deal with a case which ranges itself undera 
completely different chapter of law, the case, namely, 
in which the contract never comes into existence. 
That being so, it is idle to talk of the property passing. 
The property remained, as it originally had been, the 
property of the respondents, and the title which it 
was attempted to give to the appellants was a title 
which could not be given to them. I, therefore, move 
your Lordships, that this appeal be dismissed with 
costs, and the judgment of the Court of Appeal be 
affirmed. 

Lord HATHERLEY.— My Lords, | have come to the 
same conclusion as that which has just been expressed 
by my noble and learned friend on the woolsack. The 
real question we have to consider here is this, whether 
or not any contract was actually entered into between 
the respondents and a person named Alfred Blenkarn, 
who imposed upon them in the manner described by 
the verdict of the jury; the case that was tried being 
one as between the aileged vendors and a person who 
had purchased from Alfred Blenkarn. Now the case 
is simply this, as put by the learned judge in the court 
below; it was most carefully stated, as we might 
expect it would be by that learned judge: ‘‘Is it 
made out to your satisfaction that Alfred Blenkarn, 
with a fraudulent intent to induce customers gener- 
ally, and Mr. Thomson in particular, to give him the 
credit of the good character which belonged to William 
Blenkiron & Sous, wrote those letters in the way 
you have heard, and had those invoices headed as you 
have heard? And further than that, did he actually 
by that fraud induce Mr. Thomson to send the goods 
to 387 Wood street?’’ Both these questions were 
answered in the affirmative by the jury. What then 
was the result? It was that there were letters written 
by a man endeavoring by contrivance and fraud, as 
appears upon the face of the letters themselves, to ob- 
tain the credit of the well-known firm of Blenkiron 
& Sons, Wood street. That was doue by a falsifica- 
tion of the signature of the Blenkirons, writing his 
own name in such a manuer as that it appeared to 
represent the siguature of that firm. And, further, 
his letters and invoices were headed ‘* Wood street,” 
which was not an accurate way of heading them, for 
he occupied only a room on a third floor, looking into 
Little Love lane on one side, aud into Wood street on 
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the other. He headed them in that way in order 
that by these two devices he might represent himself 
to the respondents as Blenkiron of Wood street. He 
did that purposely; and it is found that he induced 
the respondents by that device to send the goods to 
Blenkiron of Wood street. I apprehend, therefore, 
that if there could be said to have been any sale at all, 
it failed for want of a purchaser. The sale, if made 
out upon such a transaction as this, would have been 
asale to the Blenkirons of Wood street, if they had 
chosen to adopt it, and to no other person whatever; 
not to this Alfred Blenkarn, with whom the respond- 
ents had not, and with whom they did not wish to 
have, any dealings whatever. It appears to me that 
this brings the case completely within the authority 
of Hardman v. Booth, 1 H. & C. 803; 7 L. T. Rep. (N. 
S.) 688, where it was held that there was no real con- 
tract between the parties by whom the goods were 
delivered and the concocter of the fraud who obtained 
possession of them, because they were not sold to 
him. Exactly in the same way here, there was no 
real contract whatever with Alfred Blenkarn; no 
goods had been delivered to anybody except for the 
purpose of transferring the property to Blenkiron (not 
Blenkarn); therefore the case really in substance is 
the identical case of Hardman v. Booth over again. 
My attention has been called to another case which 
seems to have been decided on exactly the same prin- 
ciple as Hardman v. Booth, and it is worth while 
referring to it as au additional authority upon that 
principle of law. It is the case of Higgons v. Burton, 
26 L. J. 342, Ex. There one Dix, who had been the 
agent of a responsible firm that had had dealings with 
the plaintiff in the action, was dismissed by his em- 
ployers; he concealed that dismissal from a customer 
of the firm, the plaintiff in the action, and continued 
to obtain goods from him still as acting for the firm. 
The goods were delivered to him, but it was held that 
that delivery was not a delivery to any person what- 
ever who had purchased the goods. The goods, if they 
had been purchased at all, would have been purchased 
by the firm for which this man had acted as agent, 
but he had been dismissed from the agency, therefore 
there was no contract with the firm; there was no 
contract ever intended between the vendors of the 
goods and the person who had professed to purchase 
the goods as the agent of that firm; and the conse- 
quence was that there was no contract at all. There, 
as here, an innocent person purchasing the goods from 
the person with whom there was no contract was 
obliged to submit to the loss. The point of the case is 
put so very shortly by Pollock, C. B., that I cannot 
do better than adopt his reasoning: ‘‘ There was no 
sale at all, but a mere obtaining of goods by false pre- 
tenses ; the property therefore did not pass out of the 
plaintiffs."’ The other judges, Martin, Bramwell, and 
Watson, BB., concurred in that judgment. Here, [ 
say, exactly as in those cases of Hardman v. Booth and 
Higgons v. Burton, there was no sale at all; there was 
a false representation made by Blenkarn, by which he 
got goods sent to him upon applications from him to 
become a purchaser, but upon invoices made out to 
the firm of Blenkiron & Sons. But no contract was 
made with Blenkarn, nor was any contract made with 
Blenkiron & Sons, because they knew nothing at all 
about it, and therefore there could be no delivery of 
the goods with the intent to pass the property. We 
have been pressed very much with an ingenious mode 
of putting the case on the part of the counsel who 





have argued for the appellants in this case, namely - 
Suppose this fraudulent person had gone himself to 
the firm from whom he wished to obtain the goods, 
and had represented that he was a member of one of 
the largest firmsin London. Suppose on his making 
that representation the goods had been delivered to 
him. NowTI am very far, at all events on the present 
occasion, from seeing my way to this, that the goods 
being sold to him as representing that firm he could 
be treated in any other way than as an agent of that 
firm. Or suppose he had said: ‘‘I am as rich as that 
firm. I have transactions as large as those of that firm, 
T have a large balance at my bankers;”’ then the sale 
would have been asale to a fraudulent purchaser on 
fraudulent representations, and a sale which would 
have been capable of being set aside, but still a sale 
would have been made to the person who made those 
false representations; and the parting with the goods 
in that case might possibly have passed the property. 
But this case is an entirely different one. The whole 
case, as represented here, is this: from beginning to 
end the respondents believed they were dealing with 
Blenkiron & Sons, they made out their invoices to 
Blenkiron & Sons, they supposed they sold to Blenk- 
iron & Sons; they never sold in any way to Alfred 
Blenkarn; and, therefore, Alfred Blenkarn cannot by 
so obtaining the goods have by any possibility made a 
good title to a purchaser as against the owners of the 
goods, who had never in any shape or way parted with 
the property, nor with any thing more than the posses- 
sion of it. 

Lord PrenzaANncE.— My Lords, the findings of the 
jury in this case, coupled with the evidence, warrant 
your Lordships in concluding that the following are 
the circumstances under which the respondents parted 
with their goods. Whether by doing so they passed 
the property in them to Alfred Blenkarn is, I con- 
ceive, the real question to be determined. The re- 
spondents had never seen, or even heard of, Alfred 
Blenkarn, when they received a letter, followed by 
several others, signed in a manner which was not 
absolutely clear, but which the writer intended them 
to take, and they did take, to be the signature of a 
well-known house of Blenkiron & Sons, which in fact 
carried on business at No. 123 Wood street. The pur- 
port of these letters was to order the goods now in 
question. The house of Blenkiron & Sous was known 
to the respondents, and it was also known that they 
lived in Wood street, though the respondents did not 
know the number. The respondents answered these 
letters, addressing their answers to Blenkiron & Sous 
in Wood street, but in place of No. 123 they directed 
them to No. 37, which was the number given in the 
letters as the address of that firm. In the result they 
sent off the goods now in dispute, and addressed them, 
as they had addressed their letters, to Blenkiron & 
Sons, No. 87 Wood street, London. It was not doubted 
or disputed that throughout this correspondence, and 
up to and after the time that the respondents had dis- 
patched their goods to London, they intended to deal, 
and believed they were dealing, with Blenkiron & 
Sons, and with nobody else; nor is it capable of dis- 
pute that when they parted with the possession of 
their goods, they did so with the intention that the 
goods should pass into the hands of Blenkiron & Sons, 
to whom they addressed these goods. The goods, 
however, were not delivered to Blenkiron & Sons, to 
whom they were addressed, but found their way into 
the hands of Alfred Blenkarn, owing to the number in 
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Wood street being given as No. 37 in place of No. 123, 
a mistake which had purposely been brought about by 
the writer of the letters, as I have before mentioned, 
who was no other than Alfred Blenkarn, who had an 
office at No 37 Wood street. In this state of things it 
is not denied that the contract or dealing which the 
respondents thought they were entering into with 
Blenkiron & Sons, and in fulfillment of which they 
parted with their goods and forwarded them to what 
they thought was the address of that firm, was no con- 
tract at all with them, seeing that Blenkiron & Sons 
knew nothing of the transaction. But the appel- 
lants say it was a contract with and a good de- 
livery to Alfred Blenkarn, so as to pass the prop- 
erty in the goods to him, although the goods were 
not addressed to him, and the respondents did not 
know of his existence. I am not aware that there 
is any decided case in which a sale and delivery 
intended to be made to one man has been held to be a 
sale and delivery so as to pass the property to another, 
against the intent and will of the vendor. And if 
this cannot be, it is difficult to see how the contention 
of the appellants can be maintained. It was indeed 
argued that, as the letters and goods were addressed 
to No. 37 instead of No. 123, this constituted a dealing 
with the person whose office was at No. 37. But to 
justify this argument it ought at least to be shown 
that the respondents knew that there was such a per- 
son, and that he had offices there, whereas the con- 
trary is the fact, and the respondents only adopted 
the number because it was given as the address in let- 
ters purporting to be signed “‘ Blenkiron & Co.”” Iam 
unable to distinguish this case in principle from that 
of Hardman v. Booth, ubi sup., to which reference has 
been made. In that case Edward Gandell, who ob- 
tained possession of the plaintiff's goods, pretended to 
have authority to order goods for Thomas Gandell & 
Co., which he had not, and then intercepted the goods 
and made away with them; the court held that there 
was no contract with Thomas Gandell & Co., as they 
had given no authority, and none with Edward Gan- 
dell, who had ordered the goods, as the plaintiffs never 
intended to deal with him. In the present case 
Alfred Blenkarn pretended that he was, and acted as 
if he was, Blenkiron & Sons, with whom alone the 
vendors meant to deal. No contract was ever intended 
with him, and the contract which was intended failed 
for want of another party to it. In principle the two 
cases seem to me quite alike. Another case of asimi- 
lar kind is Higgons v. Burton, ubi sup., to which 
similar reasoning was applied. Hypothetical cases 
were put to’your Lordships in argument in which a 
vendor was supposed to deal personally with a swind- 
ler, believing him to be some one else of credit and 
stability, and under this belief to have actually 
delivered goods into his hands. I do not think it 
necessary to express an opinion upon the possible effect 
of some cases which I can imagine to happen of this 
character, because none of such cases can, I think, be 
parallel with that which your Lordships have now to 
decide. For in the present case the respondents were 
never brought personally into contact with Alfred 
Blenkarn; all their letters, though received and 
answered by him, were addressed to Blenkiron & 
Sons, aud were intended for that firm only; and finally 
the goods in dispute were not delivered to him at all, 
but were sent to Blenkiron & Sons, though at a wrong 
address. This appeal ought, therefore, in my opinion, 
to be dismissed. Judgment affirmed. 





RECENT BANKRUPTCY DECISIONS. 


COMPOSITION. 
- 


1. Objections interposed by minority.—In compo- 
sition proceedings, when objections are interposed by 
the minority whose claims will be discharged against 
their will, it is the duty of the court to examine those 
objections fully and carefully. U.S. Dist. Ct., 8. D. 
Illinois. In re Keiler, 18 Nat. Bankr. Reg. 36. 

2. Deceit a ground for interference.—The court will 
not hesitate to interfere when the debtor has deceived 
the creditors into a vote which they would not have 
given had the facts been honestly and fairly before 
them; nor to withhold its assent to the composition, 
if it is satisfied that the proceedings are collusive, 
although there is only one dissenting creditor. But 
the court must act on evidence, not suspicion. Ib. 

3. When composition confirmed.— Where it appears 
that the creditors can receive no more than the 
amount proposed if ordinary administration be had, 
and there is no adequate proof of collusion, the com- 
position should be confirmed. Ib. 

CONTRACT. 

Consideration: when contract completed. — An ar- 
rangement was entered into between defendant and a 
committee appointed by the bankrupt corporation, 
defendant, and the other owners, by which defendant 
was to furnish the lumber necessary to rebuild a dam 
owned by them all. Defendant furnished a part of 
the lumber, placing it where it would be taken for use 
on his own land, but the dam was not rebuilt. De- 
fendant proved his claim in the bankruptcy proceed- 
ings for the bankrupt’s share of the purchase-price, 
but afterward withdrew it, and neither the bankrupt 
nor its assignee ever paid any thing for the lumber 
thus furnished or otherwise took possession of it. 
Subsequently, defendant obtained leave of the assignee 
to sell it, and promised thereupon to pay him his share 
of the avails; but after selling the same he refused, on 
demand made, to pay over plaintiff's share. In an 
action by the assignee to recover such share as money 
had and received to his use, held, that it was proper to 
submit to the jury the question whether any thing 
remained to be done to this lumber by defendant 
before, under the contract, it was to be taken and used; 
that the question whether the title to the lumber 
passed to the bankrupt, and, therefore, whether thers 
was a consideration for defendant's promise, depended 
upon whether any thing remained to be done by the 
seller. U.S. Circ. Ct., Vermont. Gates v. Winooski 
Lumber Co., 18 Nat. Bankr. Reg. 31. 


LEASE. 

Assignee of tenant does not become .assignee of.— 
While an assignee is bound to pay a reasonable com- 
pensation for the use of premises occupied by him in 
winding up the estate, he does not, by accepting the 
trust, become the assignee of leases belonging to the 
bankrupt, or bound to pay the rent reserved. To 
entitle the landlord to rent, the occupation of the 
assignee must be not merely technical, but substantial 
and beneficial to the estate. U. S. Dist. Ct., E. D. 
Michigan. In re Ives, 18 Nat. Bankr. Reg. 28. 

NATIONAL BANK. 

1. When action for conversion against, not maintain- 
able.—The bankrupt B. held certain shares of stock of 
the defendant, a national bank. The bank claimed a 
lien on such stock, under its by-laws, to secure an in- 








debtedness dueit from the bankrupts. This by law, 
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the assignee claimed, was void under the National 


Banking Law, and upon refusal of the bank to give 
him, as assignee, a certificate for these shares, brought 
action for their value. Held, that a judgment for 
conversion vests the title to the converted property 
in the wrong-doer, and the wrong-doer in this case 
cannot hold the title, the assignee cannot maintain 
the action in this form. U.S. Dist. Ct., E. D. Mis- 
souri. Meyers v. Valley National Bank, 18 Nat. 
Bankr. Reg. 34. 

2. Unlawful contract by: purchase of its own stock.— 
The bank purchased a quantity of its stock on the 
market, and not having the right to hold it in its own 
name, divided it among some of the directors. The 
bankrupt B., who was one of the directors, took some 
of this stock and gave his note therefor, the bank re- 
taining the certificate for him, although the stock was 
transferred to him on the books, and he received divi- 
dends thereon. On his failure the bank caused him 
to transfer the stock to its teller, but retained the 
note as an asset. In an action by the assignee to set 
aside the transfer as a preference, held, that the bank 
had lawfully no stock to convey, and that B. was not 
the lawful owner. Ib. 

———_____—. 


RECENT ENGLISH DECISIONS. 


LEASE. 

By charitable corporation more than 21 years void: 
statute of limitations.—A lease for more than twenty- 
one years by the governing body of a hospital comes 
within the provisions of the 13 Eliz., c. 10,as explained 
by the 14 Fliz., c. 14, and is voidable, not void. The 
Statute of Limitations runs against the grantors of 
such a lease from the date of the lease. Ct. App., April 
16, 1878. Governors of Magdalen Hospital v. Knotts, 38 
L. T. Rep. (N. 8.) 624. 

SHIPPING. 

Charter-party : ship prevented from loading at port of 
receiving cargo by act of foreign government not breach 
of.—Plaintiff and defendants agreed by charter-party 
that defendant’s ship, then on her way to Malta, 
should, ‘‘after loading dead weight at Malta for own- 
er’s benefit,”’ sail to a first-class Spanish port as plain- 
tiff should order, and load light cargo for plaintiff. A 
first-class port was described in the charter-party as 
““any port that a steamer with cargo from a foreign 
port can load at by Spanish law without risk of deten- 
tion by custom authorities.’’ Defendants had con- 
tracted to load government stores at Malta, and plain- 
tiff knew this. The ship was ordered to Valencia, but 
on her arrival was unable to load there because the 
Spanish customs regulations prohibited ships carrying 
government stores from loading. A ship carrying 
any other kind of dead weight could have loaded. In 
an action for breach of the charter-party in not load- 
ing, held (affirming the judgment of Lord Coleridge, 
©. J.), that plaintiff was not entitled to recover. Ct. 
App., Feb. 14,1878. Cunningham v. Dunn, 38 L. T. 
Rep. (N. S.) 631. 

TRADE-MARK. 

1. Name of place not allowable to one not in place against 
one in it: misrepresentation.—The plaintiff was owner of 
and worked all the collieries in the parish of Radstock, 
in Somersetshire. She carried on this business in her 
own name, adding the words ‘‘ Radstock Collieries.”’ 
From 1868 the defendants carried on the business of coal 
merchants at Radstock,under the title of the ‘“Radstock 
Coal Company.’”’ They had depots at various railway 





Stations in the south and west of England, and sold 


different kinds of coal there. In 1873, the defendants 
employed an agent at G., in Surrey, to sell their coals 
wholesale. In 1875, a retail coal dealer at G. named C. 
became bankrupt, and the defendants bought the good- 
will of his business. They then advertised in the Sur- 
rey newspapers, and in other ways, as ‘“‘ The Radstock 
Colliery Proprietors and Factors, Coal and Coke Mer- 
chants (late ©. & Co.),” offering to supply coal of 
every description direct from the collieries. The same 
seams of coal which were worked by the plaintiff in 
the parish of Radstock extended beyond’its limits, and 
the coal raised in the whole district or basin is known 
in the market as Radstock coal. In 1876 the defend- 
ants became lessees of and worked # colliery within 
the district but outside the parish of Radstock. Held, 
that the defendants were not entitled to trade under 
the name of ‘‘The Radstock Colliery Proprietors,” 
unless they acquired a coal mine within the parish of 
Radstock, or to use any name implying that they were 
selling coal from a colliery within the parish of Rad- 
stock, unless and until they became authorized to sell 
coals raised from a colliery within that parish. Ch. 
Div., Feb. 12, 1878. Braham v. Beachim, 38 L. T. Rep. 
(N. 8.) 640. 

2. Where acts show tendency actual instance need 
not be proved. Held, also, that, as the acts of the de- 
fendants had a tendency to enable them to deceive by 
selling their own goods as those of the plaintiff, it was 
not necessary to prove any instance of actual deception 
or any actual damage. Ib. 

WILL. 

Construction of: when words applicable to personalty 
only pass real estate.—A., by will, gave two pecuniary 
legacies and continued, ‘‘and lastly, I give my sheep 
and the rest, residue and all moneys, chattels and all 
other my effects to be equally divided among my 
brothers.” Held, that his real estate passed by the 
will. Doev. Dring, 2M. & 8. 448; Camfield v. Gilbert, 
3 East, 516; Bebb v. Penoyre, 11 id. 160; Doe v. Rout, 
7 Taunt. 79, held to be obsolete. Ch. Div., June 3, 
1878. Smyth v. Smyth, 38 L. T. Rep. (N. 8.) 653. 


a ean 
UNITED STATES SUPREME COURT ABSTRACT. 


CONFISCATION. 

Alien giving aid to Confederacy not entitled to claim 
confiscated property under 12 Stat. 820.— Under the 
provision of the statute permitting one who had not 
given aid to the rebellion to claim the proceeds of cot- 
ton seized by the government in the Confederate 
States and sold during the war (12 Stat. 820), an alien 
who gave aid and comfort to the Confederate cause 
could not make claim. Judgment of Court of Claims 
affirmed. Young, appellant, v. United States. Opinion 
by Waite, C. J. 

CORPORATE BONDS. 

Purchase of coupons in pursuance of contract with 
corporation not payment. — In pursuance of an arrange- 
ment witha railroad company whose road was mort- 
gaged and the interest coupons of the mortgage bonds 
were about to fall due, the firm of D. S. & Co. caused 
its agents to purchase the coupons and transmit 
them uncanceled to the firm. Held, that the firm 
could enforee the coupons against the railroad; 
that the purchase for the firm did not amount toa 
payment, and that the firm acquired the rights of the 
original holders of the coupons by the purchase. De- 
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cree of U. 8. Circuit Court, 8. D. Alabama, affirmed. 
Ketchum et ul., appellants, v. Duncan et al. Opinion by 
Strong, J. Clifford, Swayne, Miller and Harlan, JJ., 
dissented. 

MUNICIPAL BONDS. 


1. Recitals in, that statute authorizing issue was com- 
plied with, renders valid in hands of bona fide holder 
notwithstanding irregularities. — Negotiable railroad 
aid bonds issued by a county undera statute authoriz- 
ing such issue upon compliance with certain prelimi- 
naries, contained a recital, placed there by direction 
of the official body charged with the duty of making 
the issue, that all the requirements of the statute had 
been complied with. Held, that the bonds were valid 
in the hands of a bona side holder for value and with- 
out notice. Judgment of U.S. Circuit Court, N. D. 
Illinois, affirmed. Countyof Warren, plaintiff inerror, 
v. Marcy. Opinion by Bradley, J. 

2. Pendency of suit involving validity not notice to 
bona fide purchaser. — Pending the issue of the bonds 
an action was commenced to restrain such issue and 
an injunction was issued. An appeal was taken and 
the injunction was dissolved. The bonds were then 
issued. Thereafter, an appeal was made to the court of 
last resort of the State which reversed the decree of the 
court dissolving the injunction. Held, that the pen- 
dency of the action mentioned was not notice toa 
purchaser that the bonds were issued without author- 


ity. Ib. 
—— > 


COURT OF APPEALS ABSTRACT. 
AGENCY. 


1. Agent having authority to sell ship may receive pay- 
ment but not entitled to receive advances.-Plaintiffs along 
with C. and others were the joint-owners of a brig. 
The brig was in the possession of C., who was ship’s 
husband. It was agreed by the owners that C. should 
sell the brig through a broker, and a bill of sale, with 
the consideration and name of the vendee left blank, 
was placed in the handsof C. C. placed the brig with 
defendant, who was a broker, for sale, and he made an 
agreement with A. for the sale at $9,500, A. paying 
him $500 down. Thereafter and before final payment 
defendant advanced in good faith to C. $7,562.50, be- 
lieving that he was entitled to receive the same. C. 
then absconded without paying plaintiff and other 
joint-owners any thing. Held, that C. was the agent 
of plaintiffs and the other owners to sell the brig and 
receive the purchase-money, and payment to him of 
vhe purchase-money by defendant would have bound 
plaintiffs. But defendant had no right to make ad- 
vances to C. on the security of the brig or her pur- 
chase-price before it was paid, and he was liable to 
plaintiffs for their share of the purchase-price other 
than the $500 paid down. Judgment below reversed 
unless plaintiffs will stipulate to reduce amount; if 
they stipulate, affirmed. Whiton v. Spring. Opinion 
by Earl, J. 

2. Pleading: when suit an equity one.—The com- 
plaint alleged the facts of the part ownership of the 
brig, the employment of defendant to sell her, the 
sale, that he had settled with the owners but had de- 
clined to account with or pay plaintiffs their share of 
the purchase-moneys and asked for an accounting. 
Held, that trying the cause as an equity action and re- 
fusing a jury was not error. Ib. 

3. Parol evidence to show that one of the plaintiffs 





owned an interest different from that shown in the 
bill of sale of the vessel, held, admissible. Ib. 
{Decided June 18, 1878.] 


BANKRUPTCY. 

Preference: evidence of collusion.—B., who had been 
intimate with P., had been at one time in the employ 
of P., and to whom P. was indebted, took a journey 
to Vermont to procure a note made by P. and held by 
P.’s sister. Upon this note with other debts he insti- 
tuted suit against P. and recovered judgment. On the 
day the suit was brought he met P. and had an inter- 
view with him. P. was at that time insolvent and after- 
ward became a bankrupt. After this suit was brought 
P. defended another suit brought by acreditor, delaying 
it until judgment was entered in this one. In an action 
to recover the value of property seized in execution 
on this judgment, B. testified that the object he had 
in procuring the note against P., held by P.’s sister, 
was to make money. Held, that the finding of a 
referee that the judgment of B. against P. was pro- 
cured by collusion and was a preference under the 
bankrupt act, would not be disturbed. Judgment 
below affirmed. Thompson, assignee, v. Sweet. Opin- 
ion by Miller, J. 

(Decided May 21, 1878.] 
CORPORATION. 

Equity action to enforce liability of stockholders for 
benefit of all creditors maintainable.—The creditor of a 
corporation, the stockholders of which are liable for 
its debts, may bring a suit in equity against all the 
stockholders liable to him and in favor of all jointly 
interested with him who choose to come in and share 
in the benefit and expenses of his suit for the establish- 
ment of a fund for the adjustment of all liabilities to 
contribute thereto, and of all claims thereon, and 
separate actions at law begun by individual creditors 
against several stockholders may be restrained, and 
this will not be affected by the fact that the stockhold- 
ers are severally liable by the charter. Judgment be- 
low affirmed. Pfohl v. Simpson. Opinion by Folger, J. 
[Decided June 18, 1878.] 

FIRE INSURANCE. 

Condition in policy limiting time of action valid: in- 
junction does not stop time running.—By a clause in a 
policy of fire insurance issued by defendant to W., it 
was provided that no suit for the recovery of any claim 
thereunder should be sustainable in any court unless 
it should be commenced within twelve months after 
the loss or damage should occur, any statute of limi- 
tations to the contrary notwithstanding. A fire de- 
stroying the insured property occurred January 14, 
1871. In April, 1871, an action was commenced by the 
C. Bank against W. and defendant, in which the bank 
claimed that by an agreement with W. it was entitled 
to the insurance money due on the policy, and an in- 
junction was issued forbidding defendant paying 
and W. receiving the insurance money. This order 
was served on W. but not on defendant, and it did not 
appear that defendant had any knowledge of the suit. 
Held, (1) that it was competent for W. and defendant 
by agreement to shorten the time of limitation of 
the action; (2) that if the order operated to enjoin the 
commencement of an action on the policy that did not 
prevent the time of limitation running, and an action 
commenced more than twelve months after the fire 
would be too late; and (3) the injunction did not oper- 
ate to prevent the commencement of an action. Judg- 
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ment below affirmed. Wilkinsonv. First National Ins. 
Co. of Worcester. Opinion by Andrews, J. 
[Decided Feb. 19, 1878. Reported below, 9 Hun, 522.]° 


MARRIED WOMEN. 

May sign as surety in appeal bond : form of action. — 
An undertaking on appeal to the Court of Appeals 
was signed by a married woman as surety, she, in ad- 
dition to the usual form, making it a charge upon her 
separate estate described, and all her real and personal 
property. Held, (1) that the bond was enforceable 
against her estate, and the defense that she was a mar- 
ried woman would not avail; (2) and that resort need 
not be had to acourt of equity to enforce the bond, 
but it might be enforced in an action at law. Order 
below affirmed. Woolsey v. Brown. Opinion by Earl, J, 
(Decided June 4, 1878. Reported below, 11 Hun, 52.] 

MORTGAGE. 

Assumption of: failure of consideration no defense 
to one assuming.— Defendant took a conveyance of 
land from J. assuming the payment of the mortgage 
thereon given for the purchase-price by J. te the 
special guardian of an infant whose interest was sold. 
In an action to foreclose the mortgage in which it was 
sought to hold defendant liable for any deficiency 
that might arise upon a sale of the mortgaged premi- 
ses, defendant set up that the title to the land had 
failed by reason of the father of the infant not being 
dead, as was supposed when the sale was made. De- 
fendant had not, however, been evicted. Held, that 
the answer was frivolous and an order striking it out 
was sustained. Order below affirmed. Parkinson v. 
Sherman. Opinion by Miller J. 

[Decided June 4, 1878.] 
RELIGIOUS CORPORATION. 

1. Errors in recording certificate do not invalidate incor- 
poration.—The holding of the meeting for the election 
of the trustees, and the execution of the certificate in 
accordance with the statute constitute the substantial 
requirements to create a religious corporation, and, 
although the recording of the certificate is necessary 
to its complete consummation, an error in recording 
or the accidental loss of seals placed on the certificate 
will not prevent the corporation taking effect as such. 
Judgment below affirmed. ‘T'rustees of St. Jacob’s Lu- 
theran Church of the Town of Eden v.Bly et al. Opinion 
by Church, C. J. 

2. Congregation meeting in two places: incorporation 
made by either body valid and corporation entitled to 
church property.—A church congregation, on account 
of differences of opinion, worshiped in two places, one 
portion occupying the church edifice built by the con- 
gregation, and the other a private house. Notices 
were given at the meetings held at the house of an in- 
tention to incorporate the congregation, and a meet- 
ing for that purpose was duly noticed and held at the 
house, and proper proceedings had in accordance with 
the statute, and the proper certificate filed and re- 
corded. Held, that the incorporated society was en- 
titled to take possession of and hold the church edifice 
as against the other faction of the congregation. Ib. 
[Decided April 16, 1878.] 

STATUTE OF LIMITATIONS. 

What is acknowledgment to take debt out of : parol evi- 
dence admissible to show date.—Defendant was in- 
debted to plaintiff in 1861 for $1,600. In 1866 he paid 
her $200 on this indebtedness. On the 2d of August, 
1872, he executed this instrument: ‘“‘ Received January, 
eighteen hundred and sixty-one (1861), from Mrs. J. R. 





Kincaid, the sum of sixteen hundred dollars ($1600), for 
which I agree to pay interest at the rate of seven per 
cent from this date. Paid January, 1866, to Mrs. Kin- 
caid on the above two hundred dollars.” This was 
signed by defendant, but was not dated. Held, (1) an 
acknowledgment of indebtedness; (2) sufficient to take 
the debt out of the statute of limitations; (3) that the 
interest ran from January, 1861, and (4) that the date 
on which the paper was executed might be shown by 
oral testimony. Judgment below affirmed. Kincaid 
v. Archibald. Opinion by Andrews, J. 
[Decided April 2, 1878. Reported below, 10 Hun, 9.] * 
——_.___— 
NEW BOOKS AND NEW EDITIONS. 
Intrnois REPORTS, VOLUME 82. 

Reports of cases at Law and in Chancery, argued and deter- 
mined in the Supreme Court of Winois. Norman L., Free- 
man, Reporter. Volume 82, containing the remaining 
cases submitted at the January term, 1876, the cases 
submitted at the June term, 1846, and a portion of the 
cases submitted at the September term, 1876. Printed 
for the reporter. Springfield, 1878. 

em volume, as will be seen by the title, covers 

something more than half a year in time of the 
decisions of the court of last resort of Illinois, though 
it probably does not give more than one-half the cases 
decided during the year 1876. Among the decisions of 
general interest contained in it, we notice these; Hum- 
ilton v. Johnston, p.39: Where a person’s name appears 
on the back of a note and is signed before delivery, 
the presumption is that he is a guarantor and nota 
maker. Laird v. Allen, p. 43: Possession taken of 
land by a purchaser under a verbal contract, the mak- 
ing of substantial improvements will take the case 

out of the statute of frauds. Harrington v. Stees, p. 

50: To render a nuncupative will valid as being 

made in the last illness of testator, it is not ne- 

cessary that he should have had no hope of re- 
covery. Baldwin v. Smith, p. 162: An ordinance or 
law which authorizes the authorities’ of a town 
to close a saloon or grocery by force, without 
having it first judicially declared a nuisance and or- 
dered to be abated, is unconstitutional. American 

Cent. Ins. Co. v. Rothchild, p. 166: A policy of insur- 

ance upon a stock of goods to be sold and replenished, 

covers the additions made from time to time after the 
insurance is effected. Houck v. Yates, p. 179: The 

Mississippi river is not a navigable stream according 

to the common-law definition, and one whose land is 

bounded thereby holds to the center of the stream. 

Cox v. People, p. 191: An effort by persuasion to pro- 

duce a state of mind essential to the commission of 

the crime of incest is not an attempt to commit a 

crime. Ladew v. Paine, p. 221: A married woman 

who duly acknowledges a mortgage, and that it was 
executed of her own free will, cannot set up that she 
was coerced into executing it against an innocent 

mortgagee. City of Shawneetown v. Mason, p. 337: 

That a person is sick need not be shown by an expert; 

as to the character of the sickness it is otherwise. 

Kribs v. People, p. 425: Where one places money in the 

hands of another, relying upon his honesty or respon- 

sibility for its return, a failure to account does not 

constitute embezzlement. Reid v. Degener, p. 508: 

That one of two defendants sets up the defense of in- 

fancy does not avail the other any thing. The reputa- 

tion of Mr. Freeman as reporter is such with the pro- 
fession that we need only say that this volume is equal 
in every respect to its predecessors. 





60 


THE ALBANY LAW JOURNAL. 














STATE BAR ASSOCIATION PRIZE. 


HE Committee on Prizes of the New York State 
Bar Association have adopted, and announce the 
following regulations forthe contention for this prize: 
First. The Post-graduate prize of $250 for 1878 will 
be awarded to the writer of the best original thesis, 
argument or work upon the following subject: ‘The 
American Constitution.” 

Second. The essay must be sent to the Chairman of 
the Committee, Albany, on or before the Ist day of 
®ctober next, signed merely with a nom de plume, and 
accompanied with the real name of the writer in a 
sealed envelope. Only the envelope containing the 
name of the author of the winning essay will be 
opened; all others will either be destroyed unopened, 
or returned with the accompanying manuscript to the 
author upon his request. The successful essay will be 
the property of the Association, and all the other es- 
says not requested to be returned will be filed for 
preservation in the archives of the Association. 

Third. The prize will be awarded at the annual 
meeting of the Association in Albany, on the third 
Tuesday, being the 19th day of November, 1878. 

Fourth. Only those can compete for this prize who 
are members of the Bar of the State of New York, 
of five or more years’ standing, and the prize can only 
be awarded when there shall be at least five com- 
petitors. 

Fifth. Every production submitted will be examined 
by each member of the Committee, and the award of 
the prize will be made by the Committee upon a ma- 
jority or plurality vote; or in case of a failure of a 
plurality vote, by the Chairman, from those produc- 
tions having the highest and equal votes. 

Sixth. No member of the Committee on Prizes shall 
in any manner compete for said prize. 

The members of the legal profession are cordially in- 
vited to compete for this prize. Its founders, by lim- 
iting the privilege of contending for it to lawyers of 
five or more years’ standing, evidently appeal to those 
who may be considered as the experienced portion of 
the professsion, to renew the emulations of scholastic 
life, under the conviction that this would be one of 
the surest methods of increasing devotion to the noble 
science of the law among lawyers, and an acquaintance 
with its just principles among the people. 

The Committee earnestly hope that there will be 
such a general response to this invitation as shall se- 
cure those ends. 

Isaac EpwArps, Chairman, No. 76 State st., 
Albany, 3d Dist., 
Ex.uiotr F. SHEPARD, N. Y. city, Ist Dist. 
Josnuua M. VAN Cort, Brooklyn, 2d Dist., 
Joun I. GrLBeERT, Malone, 4th Dist., 
Dennis P. KEEver, Syracuse, 5th Dist., 
Seymour DExtTER, Elmira, 6th Dist., 
THEODORE Bacon, Rochester, 7th Dist., 
GEoRGE WADSWORTH, Buffalo, 8th Dist., 
Committee on Prizes. 
——__@——_—_—_— 
NOTES. 
\ ESSRS. GOULD & SON of this city have just 
issued a new and very full Catalogue of law books. 
Its contents are: Abbreviations of Citations of British 
and American Reports; Gould & Son’s Publications; 
General Catalogue; American Reports, Digests and 
Statutes by States; American Periodicals and Miscel- 
laneous Reports; Table of Regnal years; English Law 





Terms; English Reports and Digests; Scotch, Irish, 
Canadian, New Brunswick, Nova Scotia, Prince Ed- 
ward’s Island, Newfoundland, British Columbia and 
India Reports; Second-hand text-books and reports. 
and index to subjects. In some respects this is the 
fullest catalogue we have seen, but its compiler seems 
to have been careless or confused in its arrangement. 
For instance, the ‘General Catalogue ’’ has no second- 
ary alphabetical arrangement, so that one is compelled 
to run through all the titles under a letter in order to 
determine what it contains. Thus, the letter ‘‘ A” 
begins with the title ‘‘ Abbott,’ then follow a number 
of titles so far down as “ Azuni,’’ and then comes an- 
other work by ‘‘Abbott.’’ So, under “‘B” the title 
‘* Bigelow’ occurs in four places, each separated from 
the others by a number of titles. There is also a lack 
of method in the arrangement of ‘‘ Miscellaneous Re- 
ports.’’ While such reports as American Leading 
Cases, American Railway Reports, Bennett & Heard’s 
Leading Criminal Cases, and Bigelow’s Life and Ac- 
cident Insurance Reports, are indexed under that title, 
we do not there find such similar reports as Cox’s 
American Trade-markj Cases, Langdell’s Select Cases, 
and Horrigan & Thompson’s Cases on Self Defense. 
They are, however, included in the ‘“* General Cata- 
logue.”’ 

An attempt has apparently been made to give a 
complete bibliography of American law periodicals, 
but, while it is fuller than most of the catalogues in 
this regard, it is not complete. Among the omissions 
are the Carolina Law Repository, which was published 
at Raleigh from 1813 to 1816; the United States Law 
Journal, published in New York from 1822 to 1826; the 
United States Law Intelligencer and Review, begun 
at Providence by Joseph K. Angell in 1829 and after- 
ward removed to Philadelphia; the Carolina Law 
Journal, begun at Charleston in 1830; the American 
Themis, undertaken in New York in 1844; the South- 
western Law Journal, published at Nashville in 1844; 
the New York Daily Law Transcript and the Civil Law 
Journal, the latter of which was begun in New York 
in 1873. 


The revision of the New York city ordinance just 
completed by Elliott F. Shepard, Esq.,and which will 
be entitled. the ‘‘New York Municipal Code,”’ will, when 
printed, make a large volume. It contains 844 sections. 
——There are now 149 barristers and 5 solicitors in the 
House of Commons.——The Kennebec Journal has 
noticed the singular coincidence that whenever there 
is a pigeon-shoot or horse-trot, in most vicinities the 
notices on the doors indicate that all the young lawyers 
are out of town trying cases, or else in the Superior 
Court library. 


A telegram from Salt Lake City says: *‘A petition 
tothe President asking for the removal from office of 
Chief Justice Michael Schaeffer, is published here, and 
is signed by most of the lawyers in this city. The 
petition alleges ignorance or disregard of law and 
precedent even of his own previous rulings; and that 
the clerk of the court, his brother-in-law and his son 
are managing the clerk’s office in such a manner as to 
bring the court into contempt. —— Justice Field, of 
the United States Supreme Court, has arrived at the 
Pacific coast. —- Complaint is made in Chicago, that 
justices of the peace in that vicinity sign summonses 
in blank, and sell them to sewing machine companies 
by the dozen, to enable them to commence suits 
against poor women who are unable to pay for ma- 
chines purchased. They are also sold in the same 
form to collecting agencies, filled up with the name of 
poor debtors, and by sharp practice judgment taken 
by default. 
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We have now ready Mr. Irving Browne’s SHort 
Srupies oF Great Lawyers, containing the clearest, 
most vigorous and most interesting biographies that have 
yet been written of the most prominent of the English 
aud American lawyers and judges, from Coke to 
Choate. The book contains 386 pages, and is hand- 
somely printed and bound. Price $2.00. 

ALBANY LAw JOURNAL. 


The publishers of the ALBANY Law JouRNAL will 
send the General Laws of the State of New York passed 
in 1878, including all laws relating to the city of New 
York, well bound in law sheep, on receipt of $2.00. 








The Albany Law Journal. 


ALBANY, JULY 27, 1878. 








CURRENT TOPICS. 


E have to chronicle in our present number the 
\ deaths of three well-known judicial officers. 
The oldest among them, Vice-Chancellor McCoun, was 
on the bench nearly half a century ago, and passed 
out of active life before the great majority of the 
profession who are in practice to-day had entered 
the bar. Judge Lott, who was a member of our 
old Court of Appeals, and of the Commission of 
Appeals during the whole term of its existence, 
had passed the period of life which the Scripture 
and our State Constitution fix upon as the time 
when the physical and mental powers begin to fail. 
Judge Shepley of Maine was in the vigor of man- 
hood, being less than sixty years old. It will be 
noticed that Chancellor McCoun and Judge Lott 
died at their respective places of birth, a somewhat 
unusual circumstance in this country among promi- 
nent men. Judge Shepley died in his native State. 


We give elsewhere the programme of the next 
conference of the Association for the Reform and 
Codification of the Law of Nations, which is to be 
held at Frankfort on Maine from the 20th to the 
24th of the coming month. The subjects which 
will be discussed at the meeting are numerous 
and include every matter about which it is 
desirable that the different nations of the earth 
should have an understanding. There will, we pre- 
sume, be a much larger attendance than usual of 
Americans, the international exhibition at Paris 
having attracted so many to Europe. The subjects 
of copyright, codification of international law, ex- 
tradition of criminals, and the limits to arbitration 
for the settlement of international disputes will 
undoubtedly occupy a considerable share of the at- 
tention of the conference, and we anticipate that 
the discussions thereon will be both interesting 
and profitable. 

Vor. 18.— No. 4. 





The question of the jurisdiction of State courts 
over acts committed by Federal officers while in the 
discharge of their duties has just arisen in South 
Carolina out of the not unusual circumstance of a 
conflict between the revenue officials and illicit dis- 
tillers. In attempting to make an arrest of certain 
parties who were engaged in running a still without 
license from the government, a party of officers were 
fired upon from within a house where the accused 
persons were supposed to be secreted. The fire was 
returned and one Ladd, who was in the house, was 
killed, The officers at once gave themselves up to 
the State authorities, and were imprisoned in the 
jail of the county where the affair occurred. Pend- 
ing the hearing of their cases before the State court 
having jurisdiction of the offense of murder, the 
United States district attorney moved for a stay of 
proceedings in that court and the surrender of the 
prisoners to the custody of the United States mar- 
shal under the provisions of section 643 of the Fed- 
eral Revised Statutes for the transfer to the United 
States Circuit Court of any civil suit or criminal 
prosecution commenced in the court of a State 
against an oflicer appointed under or acting by the 
authority of any revenue law of the United States, 
The motion was denied, the State court holding that 
the warrant under which the prisoners claimed the 
right to arrest was for a misdemeanor only, and 
such a warrant can under no circumstances author- 
ize the killing of the person charged, and hence ‘* it 
is not such an act as can be said to have been done 
under color of office or authority conferred by it.” 
As to a claim made by the prisoners that the killing 
was in self defense, the court says that that is a com- 
mon law plea ‘‘and does not exist by virtue of the pro- 
cess claimed to be in the hands of the officers or the 
authority of the statute law wherewith they were 
clothed. If their official character entered into the 
case as an ingredient of such defense it was only so 
by virtue of the common law and not because of any 
statute or process.” The case will probably be taken 
to the State Supreme Court, and, if the decision of 
the inferior court is sustained, to the Federal Su- 
preme Court. It is desirable that the question 
involved be finally settled by the national court of 
last resort. 


The bar of the District of Columbia has a griev- 
ance. Members of Congress while temporarily so- 
journing in Washington leave their official duties and 
appear as counsel in the local courts. It is claimed 
that the official position of these gentlemen has 
an influence on judges and jurors that renders them 
undesirable antagonists. We imagine the real 
ground of objection is that the strangers share in the 
legal business of the District Courts, taking possibly 
the most lucrative causes. This is, however, a mis- 
fortune that is incident to the circumstance that 
Washington is the seat of the national government. 
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Perhaps the fact that there is a large local business 
for lawyers in that city is incident to the same cir- 
cumstance so that the good and evil from that 
source are nearly balanced. 





The subject of international copyright is engag- 
ing considerable attention at the present time by 
reason of the discussions in reference thereto in the 
International Literary Congress at Paris, and the 
publication of the report of the British Copyright 
Commission to the House of Commons. There are, 
however, many difficulties to overcome in framing 
any law which will be at the same time equitable 
and give general satisfaction. The general prin- 
ciple that the author of a book ought to have the 
exclusive right to publish the same for a limited 
season, and that this right should be everywhere 
protected is admitted, but a universal copyright law 
which would accomplish simply this end would not 
meet the approval of publishers who have rights in 
relation to the matter to be considered as well as 
authors. The result will be that we will not, for some 
years at least, have any international law regulating 
the publication of books. 

sia aceitaiancusiian 
NOTES OF CASES. 

[* the case of United States v. Whittier, 7 Cent. L. J. 

51, decided by the United States Circuit Court 
for the Eastern District of Missouri, at its March, 
1878, term, the defendant was indicted under the 
act of Congress of July 12, 1865, forbidding the cir- 
culation through the mails of obscene and other 
matter therein described. The act names among 
the articles which may not be sent: ‘‘ Every article 
or thing designed or intended for the prevention of 
conception,” etc., and every “notice of any kind 
giving information directly or indirectly, where or 
how, or of whom, or by what means any of the 
hereinbefore mentioned articles may be obtained,” 
and declares that ‘‘any person who shall knowingly 
deposit or cause to be deposited for mailing and de- 
livery,” any of the forbidden articles or notices, 
shall be guilty of a misdemeanor. A detective in 
the mail service believing that defendant was en- 
gaged in violating this law, posted at St. Louis 
with the connivance and consent of those in charge 
of the post-office there, a letter which purported to 
be written by a woman in Butler, Ga., and to come 
from there directed to defendant, and asking him if 
he could furnish the writer an absolutely sure way 
to prevent conception, and what it would cost. 
This letter was delivered to defendant, and in an- 
swer a letter was sent by mail directed to the name 
given in the letter of inquiry at Butler, Ga., stating 
that defendant had what was desired, that it was 
safe and would cost $10. There was no such per- 
son as the woman named, and the letter was never 
sent to Butler, Ga., but was delivered to the detective 
at St. Louis. The court held that a conviction 





could not be had on this*state of facts, because the 


letter being directed to a fictitious person, would, 
if let alone, give no information to any one. Crimi- 
nal statutes should not be extended by implication, 
and a letter, which, on its face, gave no information 
of the prohibited character, ought not to be brought 
within the statute by any thing which the detective 
did. The case is somewhat analogous to those in 
which it is held that when a person induces the 
commission of a larceny, or robbery of his own prop- 
erty, there can be no conviction, because the taking 
is not against the consent of the owner which is an 
essential element in the offenses named. See Pex 
v. Eggington, 2 B. & P. 58; Statev. Covington, 2 Bai- 
ley, 569; Dodge v. Brittain, Meigs, 84; Alexander v. 
State, 12 Tex. 540; Rex v. McDaniel, Fost. 121. 


In Ordway v. Ventral Nat. Bk., 47 Md. 217; 8. C., 
Thomps. Nat. Bank Cases, 559, the plaintiff brought 
action against a national bank, under the 380th sec- 
tion of the National Banking Act, to recover double 
the amount of interest unlawfully taken by the de- 
fendant. The action was brought in the Baltimore 
City Court, and the question arose whether, being 
founded upon a Federal statute, it could be main- 
tained in a State court. The Court of Appeals of 
Maryland decided that the cause of action was a for- 
feiture, a penalty of a civil nature, and the remedy 
given by statute being a private civil action of debt 
to the party aggrieved, the State courts would have 
jurisdiction to entertain it. The court held that 
while Congress may commit the decision of causes aris- 
ing under Federal statutes regulating any particular 
subject to the Federal courts solely, in every case 
in which the State courts are not expressly exclu- 
ded by the statutes, they would take cognizance of 
the causes to which the statutes might give origin. 
The case of Claflin v. Houseman, 93 U. 8. 130, was 
cited as sustaining the doctrine advanced. There 
the action was brought in a State court by an as- 
signee in bankruptcy to recover against the defend- 
ant an amount of money which the latter had col- 
lected on a judgment recovered against the bank- 
rupt within four months before the commencement 
of the proceeding in bankruptcy. The defense was 
that inasmuch as the assignee was a creature of an 
act of Congress, and derived all his rights and pow- 
ers from the Bankrupt Act, and the right to recover 
was exciusively referable to that statute, the action 
would not be sustained in a State court but should 
have been brought in a Federal court. The Supreme 
Court of the United States held that the State court 
The Su- 


had complete cognizance of the action. 
preme Court of Illinois, in Missouri River Telegraph 
Co. v. First Nat. Bk., 74 Til. 217; 8S. C., Thomps. 
Nat. Bank Cases, 401, and the Court of Appeals of 
Kentucky in Newell v. Nat. Bk., 12 Bush, 57; 8. C., 
Thomps. Nat. Bank Cases, 501, expressed a doubt 
of the jurisdiction of State courts in such actions, 
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The Supreme Court of Pennsylvania, in the case 
of Bletz v. Columbia National Bank, decided on 
the 20th of May last, also passed upon the question 
as to whether a State court has jurisdiction in ac- 
tions against national banks for penalties for usury, 
and the same conclusion was reached as in Ordway 
v. Centrul Nat. Bank, above noticed. Several cases 
in the Federal and other courts were referred to as 
supporting the doctrine maintained. In Houston v. 
Moore, 5 Wheat. 1, it was held that the State court 
had jurisdiction to enforce an act of Congress upon 
a delinquent under an act relating to the militia. 
In Teal v. Fulton, 12 How. 292, the jurisdiction of 
a State court in a suit against a postmaster for neg- 
lect of duty, under the Postal Laws of the United 
States, in delivering a newspaper, was affirmed. In 
Commonwealth v. Shaffer, 4 Dal. 27, it was held that 
a State court had jurisdiction over a forgery of a 
power of attorney to obtain a pension under the 
laws of the United States. In White v. 
wealth, 4 Binney, 418, it was held that passing a 
counterfeit note of the bank of the United States 
was indictable under a State statute including those 
notes. See, also, Backwalter v. United States, 11 8. 
& R. 193; Fox v. State of Ohio, 5 How. 410. See, 
however, United States v. Lathrop, 17 Johns. 4, 
where the right to maintain an action for a penalty 
in the name and behalf of the United States ina 
State court is denied. 


Common- 


In McCarthy v. Lavashe, recently decided by the 
Supreme Court of Illinois, the charter of a corpora- 
tion provided that ‘‘ each stockholder shall be liable 
to double the amount of the stock held or owned by 
him, and for three months after giving notice of 


transfer,” etc. This action was brought by acredi- 
tor of the corporation against a stockholder to en- 
force this personal liability, and it was held that 
the stockholder could not set up that the corpora- 
tion was nota legal one; that, whether a valid organ- 
ization was formed or not, the stockholder would be 
liable under the charter, which, if it did not operate 
to constitute a corporation, would operate as an 
agreement by each subscriber to be liable to credit- 
ors to double the amount subscribed by him. The 
question is by no means a new one, but has been 
frequently considered by the courts in the form here 
presented or in analogous cases. In Haton v. As- 
pinwall, 19 N. Y. 119, it is held that a defect in the 
proceedings to organize a corporation is no defense 
to a stockholder sued to enforce his individual 
liability who has participated in its acts of user as 
a corporation de facto, and appeared as a shareholder 
upon its books when the debt for which he was sued 
was contracted. In Tarbell v. Page, 24 Ill. 46, it 
was held in a suit by a creditor against a stockholder 
that the fact that a certificate of organization had 





not been filed with the secretary of State could not be 
shown, This is held not only on the ground of 
estoppel but upon the principle that the regularity 
of corporate organization cannot be inquired into 
collaterally, which latter rule is one of uniform 
application. See Snow v. Peacock, 2 C. & P. 215; 
Dutchess Co. Manf. Co, v. Davis, 14 Johns, 238; U. 8. 
Bank v. Stearns, 15 Wend. 315; MeFarlan v. Triton 
Ins. Co., 4 Den. 392. 


In First Nat. Bank of Barnesville v. West. Un. Tele- 
graph Co.,380 Ohio St. 555, it is held by the Supreme 
Court Commission of Ohio that in case of a failure 
to deliver a telegraphic message, the company is 
only responsible for such damages as naturally flow 
from the breach of the contract, or such as may 
fairly be supposed to have been in the contempla- 
tion of the parties at the time the contract was 
made. If the telegraph company is in default, but 
its default is made mischievous to the one sending 
the message, only by the operation of some other 
intervening cause, the rule causa proxima non remota 
spectatur applies, and the company cannot be made 
liable for the loss occasioned by such intervening 
cause. In this case a bank had written to a distant 
point to inquire as to the responsibility of a person 
who wished a draft cashed, asking an answer by 
telegraph, and stating that if none were received the 
draft would be cashed. An answer was sent by tel- 
egraph, but it was never received at the place 
The draft was cashed 
and proved to be worthless. It was claimed by the 
bank that if it had received the message when it 
ought to, the draft would not have been cashed. 
The message did not indicate the purpose for which 
it was sent. The court held that the bank could 
not recover the amount of the draft from the tele- 
graph company, upon the ground, among others 
above set forth. In Hadley v. Baxendale the rule 
here applied is laid down that in such cases before 
a party can be charged with special and peculiar 
damages, he must have had notice that they were 
likely to arise from a breach of his contract. In 
U.S. Tel. Co. v. Gildersleeve, 29 Md. 407, it is held 
that knowledge of special circumstances must be 
shown to lay a foundation for special damages, and 
in Leonard v. New York, etc., Tel. Co., 41 N. Y¥. 544, 
it is said: “The damages must flow directly and 
naturally from the breach of contract, and they 
must be both certain in their nature and in respect 
to the cause from which they proceed.” They 
“must be such as the parties may be fairly supposed 
to have contemplated when they made the con- 
tract.” See, also, Ringhorne v. Mont. Tel. Co., 18 Up. 
Can. Q. B. 60; Stevenson v. Mont. Tel. Co., 16 id. 530; 
Squire v. W. U. Tel. Co., 98 Mass, 282; Lowery v. 
W. U. Tel. Co., 60 N. Y. 198; Cram v. Petrie, 6 
Hill, 522. 


where the bank was located. 
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SCIENTIFIC STUDY OF HUMAN TESTIMONY. 


HE Popular Science Monthly for July contains the 
third and last of a series of three articles on 
‘¢The Scientific Study of Human Testimony,” by 
George M. Beard, M. D., which have considerable 
interest to lawyers. With the purely scientific 
phases of the writer’s treatment of this subject we 
have nothing to do, although we think we can see 
that his views will create considerable clamor in 
scientific circles. It is gratifying to observe that 
the writer does not propose to do away with all the 
generally received legal rules of evidence. He says, 
“the revision of human testimony that physiclogical 
science now requires, and is qualified to undertake, 
is radical and revolutionary, but it is not suicidal; 
it is discriminating, not sweeping, not destructive, 
but constructive.” Subject to the charge of vague- 
ness and want of exactness, and lacking the charac- 
teristics of practical utility, there is still a good 
deal in Dr. Beard’s views which must command the 
respect of our profession and commend itself to 
their careful consideration. It is a little uncertain 
to what extent the writer intends that the principles 
which he lays down should be applicable to the 
trial of causes in courts of justice. For example, 
his first proposition is as follows: ‘‘ The corner- 
stone of the reconstructed edifice of the principles 
of evidence must be the recognition of the necessity 
of the testimony only of experts in all matters of 
science, and consequent absolute rejection of all 
testimony of non-experts, without reference to their 
number or the unanimity of their testimony.” In 
connection with this Dr. Beard adds: ‘‘ An expert 
is one who can see all sides of asubject. A non-ex- 
pert is one who sees but one or a few sides of a sub- 
ject that has many sides.” This exaltation of expert 
testimony, when tested by practical working, would, 
we fear, be liable to considerable shrinkage. It may 
be theoretically true, that an expert is one who can 
see all sides of a subject, but practically, it is no 
less true, that an expert is one who never will see 
more than one side of a subject, and that invariably 
the side which he is paid to see. It is also no less 
true, that in the trial of every cause involving ques- 
tions of science, just as many infallible experts are 
found testifying on the one side as on the other, and 
the reasons on the one part are frequently, scientifi- 
cally considered, just as cogent as on the other. 
Take, for instance, the familiar question of hand- 
writing. A dozen expert witnesses frequently swear 
that it is utterly impossible, judging from scientific 
principles, that a party could have signed a writing 
in question; and yet, if one plain, uneducated, but 
reasonably sensible man, unimpeached and disinter- 
ested, should swear that he saw the party sign the 
writing, under such circumstances as necessarily 
imply the witness’ truthfulness or his deliberate per- 
jury, we think that Dr. Beard, with all his ‘‘ distrust 








of the senses,” and with*all his partiality for expert 
testimony, would be apt to believe the testimony of 
the plain man who saw the party sign, rather than 
the testimony of the expert who never even saw the 
party write at all. What would Dr. Beard do, we 
would like to inquire, in a case of alleged poisoning, 
where Dr. Doremus should swear to antimony on 
the one part, and some other equally skillful medical 
expert should swear to no antimony on the other ? 
Or suppose Dr. Doremus and all the other experts 
should agree that there were no traces of poison, 
and yet non-expert witnesses should testify that they 
saw the accused buying some poison at a druggist’s 
and repeatedly putting it into the drink of the de- 
ceased, and that the deceased soon after sickened, 
and accused the prisoner of having poisoned him, 
and that the accused thereupon displayed confusion, 
and that shortly afterward the death of the sick 
person ensued, without any visible cause unless it 
were the result of poison; and suppose a motive for 
the commission of the crime should appear; would 
not Dr. Beard think the evidence rather indicative 
of a case of poisoning in spite of the failure of his 
scientific witnesses to find the usual traces of poison? 
It is all very well for science to advocate ‘‘ distrust 
of the senses,” but there should be reasonable 
bounds to its incredulity. Let the theoretical advo- 
cate of the superiority of expert testimony listen to 
the trial of a patent cause, and we think that his 
faith will be somewhat shaken. The senses of 
sensible men as to the existence and occurrence of 
tangible and visible facts are worth a great deal 
more than the conjectures of experts that such facts 
are inconsistent with the probabilities of science. 
A good story is related of Daniel Webster in con- 
nection with the trial of a cause involving the al- 
leged infringement of a patent on car wheels. The 
models were in court, and the defendant’s expert 
witnesses had testified to material differences. 
When Webster began to sum up he set the models 
up before the jury and said: ‘* Now, gentlemen, 
you have been told that the defendant’s wheel is 
materially and visibly different from the plaintiff's.” 
Then rolling his great black eyes over every indi- 
vidual member of the jury, he exclaimed: “ Look 
at ’em!” The ‘‘look” proved more satisfactory 
than the evidence of the experts. Dr. Beard seems 
to admit that his favorite kind of testimony is not 
infallible, for he says: ‘‘ When experts blunder, as 
they may, their conclusions should be revised, not 
by the people, but by other and better experts.” 
This admission suggests several inquiries. First, 
when is it safe to say that the experts are right ? 
Second, when is it necessary to admit that they are 
wrong? Third, by what standard are we to judge 
of the comparative merits of experts? The whole 
matter is as vague and as subject to caprice as the 
shapes of the clouds in Hamlet’s dialogue with Po- 
lonius. 
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But Dr. Beard’s admiration of expert evidence is 
so great that he seems to think it “too good for 
human nature’s daily food.” He remarks: ‘‘ Claims 
as to unsystematized knowledge, or matters of every- 
day life, under this head comes most of the testi- 
mony commonly given in courts of justice. For 
claims of this kind experts are not usually required, 
and the mistakes which are constantly made, every 
hour and every moment, are of comparatively tri- 
fling account, since they affect individuals and not 
general principles.”” The individuals of our species 
will hardly feel flattered by the Doctor’s indiffer- 
ence to their interests. For our own part, we are 
so unscientific that we cannot understand what 
general principles are good for unless they are capa- 
ble of application to individuals. Our race is made 
up of individuals, the rights of every one of whom 
are of importance to God, and ought to be, even to 
the scientific members of the human race. We are 
assured by good authority that God marks the fall of 
every individual sparrow; would Dr. Beard assume 
that God ought to be thinking of the ‘‘ general 
principle ” of gravitation, rather than the fall of one 
insignificant sparrow? But let us pass on. Dr. 
Beard observes: 

“Tt is one of the innumerable proofs of the limita- 
tions of the human brain, that the rules of evidence 
in our courts of justice, although practically, on the 
average, as good, with some exceptions, as can be 
expected for the obtaining of legal justice, neces- 
sarily imperfect and uncertain, are yet, in many 
respects, to the last degree unscientific. The exclu- 
sion, for example, of hearsay testimony, and of the 
testimony of a wife against her husband, and the 
modes of questioning and cross-questioning of wit- 
nesses make it oftentimes impossible to obtain jus- 
tice. The scientific man, desirous not of gaining a 
point but of ascertaining the truth, and recognizing 
the untrustworthiness or uncertainty of nearly all 
human testimony, would in many cases prefer hear- 
say to direct statements, and would give more for 
the evidence of a near relation or a wife than for 
that of all the world besides. 

“One needs but to follow the details of a few 
great causes, as the McFarland trial, the Beecher- 
Tilton, the Tichborne, and the Vanderbilt cases, to 
see that by the rules of evidence, or at least by the 
actual practice of courts, testimony, which scientific- 
ally is valueless, is admitted, while the only testi- 
mony that is, or promises to be, of any scientific 
value is systematically excluded. 

‘“‘The great advances in science have not been 
made in courts of justice. Even when on questions 
of science experts are called to testify, their testi- 
mony is obtained in such a way as to impair, if not 
destroy, its value, and to obscure more than to 
reveal the truth.” 


There are some things in this statement which it 
is difficult for the average legal mind to understand. 
For example, if human testimony is frequently un- 
trustworthy and uncertain, as it undoubtedly is, 
how can it be improved by coming at second hand 
or hearsay, rather than directly? If A’s testimony 
that he saw B kill a man is untrustworthy or uncer 





tain, by reason of the deserved distrust of A’s senses, 
how is A’s credibility improved by the fact that he 
told C that he saw B kill the man, and the testimony 
of C to that declaration? This may be the scien- 
tific way of “ascertaining the truth,” but it will 
never be the legal way. Again, while we quite 
agree with the Doctor that a wife should be at lib- 
erty to testify against her husband, yet it is difficult 
to see why ‘‘the evidence of a near relation or a 
wife” gains any force by reason of the mere rela- 
tionship or wifeship. Many times indeed it would 
and should lose force by reason of the relationship, 
as where it is favorable to the party calling the 
witness. Again the great causes of which the 
Doctor speaks were not tried to ascertain scientific 
facts. The questions whether McFarland murdered 
Richardson, whether Mr. Beecher seduced Mrs. Til- 
ton, whether the claimant was the true Tichborne, 
and whether Commodore Vanderbilt had sufficient 
mental capacity to make a very unequal and ridicu- 
lous will, were not scientific, although scientific 
questions may have come up collaterally. Nor are 
courts of justice intended as schools of science. 
When the aids of science are invoked in courts of 
justice the object is to ascertain the truth as between 
disputed facts, and not to improve or advance 
science. In Dr. Beard’s opinion that the testimony 
of experts on questions of science in the courts tends 
“more to obscure than to reveal the truth,” we 
cordially coincide, and that expression is the only 
one in his paper that leads us to suspect that he has 
ever been in a court of justice. Really, it would be 
amusing, if not instructive, to see a court of justice, 
constituted and conducted on scientific principles; 
where the rights of individuals should be of ‘‘ com- 
paratively trifling account,” and where the natural 
issue should degenerate into a scientific discussion 
and investigation of great ‘‘ general principles.” 
Doubtless it would have been vastly interesting to 
the scientific world to have settled in the McFarland 
case by scientific authority the “ Question of Pain 
in Hanging,” upon which topic we find an excellent 
article in this same number of the Popular Science 
Monthly ; if in the Beecher case we could have set- 
tled some profound problems concerning psychologi- 
cal influences; if the possibilities of personal physi- 
cal resemblances could have been exhausted in the 
Tichborne case; and if in the Vanderbilt will case 
the public could be taught just what there is and is 
not of clairvoyance and spiritualism. But the indi- 
viduals concerned in these great causes had very 
little interest in these scientific discussions. With 
Mr. McFarland the main question was whether he 
was to be hanged, and not whether hanging would 
be painful to him; Mr. Tilton was wholly engrossed 
in the idea of inducing the great defendant to ‘‘ step 
down and out;” the claimant had risked all on a 
desperate attempt to grasp a great estate; and Mr. 
William Vanderbilt cares much more for the fifty 
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millions his father left him, we imagine, than for 
scientific advancement. Perhaps it is matter for 
regret that these things are so, but it is one of the 
idiosyncracies of the “individual” to be much 
more anxious about his life, liberty, wealth, and 
reputation, than about great scientific principles 
which may sometime affect another man, but do not 
now particularly affect him. 

There is, however, one point in which we can agree 
with Dr. Beard in regard to hearsay testimony. It 
seems to us desirable that there should be a relaxa- 
tion of the rule excluding a party’s declarations in 
his own favor in certain cases. While such decla- 
rations have always been received when a part of 
the res geste, yet when made at other times they are 
generally excluded. To illustrate: suppose the 
question is upon the issue of payment. A sues B 
for money loaned, and B admits the loan, but 
claims that he has repaid it. He shows that he had 
the money in possession on the day when he claims 
to have repaid it, and he may show by C that he 
got it from him on that day, but C is not permitted 
to testify that B told him he wanted it to repay A, 
nor afterward that he had repaid him. Now if 
these declarations are reasonably near the time of 
the alleged repayment, we think there is some 
reasonableness in the claim for their admission. The 
only possible ground for excluding them is the 
danger that parties will go about and make such 
declarations falsely for the purpose of manufactur- 
ing evidence. This question may safely be left to 
the court or jury, just like any other question of 
credibility. The danger will detract from the 
weight of the testimony, perhaps, but is it not too 
much to say that such declarations must inevitably 
be false? So in respect to a memorandum in a 
diary, for instance. If the party can recollect the 
fact without the writing, he may not use the writ- 
if he cannot, he may use it to refresh his recol- 
lection. This strikes the scientific mind as ex- 
tremely illogical. If the memorandum is in one 
event good as the basis of all the evidence on the 
subject, why in another is it not also good as cor- 
roboration? If it is allowed to refresh the witness’ 
memory, why not to corroborate it? Alterations of 
the rules of evidence are regarded with great dis- 
favor in our profession, as a general thing, but if 
they are capable of improvement, their antiquity 
should not stand in the way. The rules of evidence 
are the most artificial and inelastic part of the law. 
Many of them seem to be founded on theologies 
rather than reason. The doctrine of total depravity 
is at the bottom of a good many of them. Whether 
it is wise to keep up the theory that mankind will 
always lie to promote their interests, when after all 
we are obliged to accept their testimony subject to 
many of the possibilities of that fact, is a question 
which we have no room now further to discuss, and 
which is not altogether pertinent to our text. 


ing; 





RIGHT OF COMMON CARRIERS TO FIX RATES 
FOR SERVICE. 


SUPREME COURT OF FLORIDA, JUNE, 1878. 
JOHNSON, plaintiff in error, v. PENSACOLA AND PER- 
DIDO RAILROAD Co. 


The Pensacola and Perdido Railroad Company is a common 
carrier. At common law such common Carrier cannot 
charge excessive or unreasonable rates of freight. The 
common law protects the individual from extortion and 
limits the carrier to a reasonable rate, but there is no 
common-law rule requiring equal rates of freight. 
W hat is charged one person ona the tariff of rates are 
but matter of evidence to determine whether a charge 
is a reasonable compensation for the service performed. 

- by James B. Johnson against the defend- 

ant railroad company to recover alleged over- 
charges for freight. The opinion states the case. 

Westcott, J. The facts here alleged are that the 
defendant, a common carrier, compelled the plaintiff 
to pay to the defendant between the Ist day of July, 
A. D. 1874, and the 1st of March, A. D. 1877, fifty cents 
per thousand feet on 4,400,000 feet of lumber shipped 
by plaintiff over said railroad, making an aggregate of 

2,200 in excess of what the said defendant charged 
the Perdido Bay Lumber Company for like transpor- 
tation over said railroad during the said period be- 
tween the Ist day of July, A. D. 1874, and the Ist of 

March, A. D. 1877. 

Under the charter of this company it has the gen- 
eral power “ to levy and collect tolls from all persons, 
property, merchandise, and all other commodities 
transported ’’ on its road. There is no statute in this 
State regulating the matter of freights and charges by 
railroad companies. It is not denied that this com- 
pany isa common carrier. We must, therefore, look 
to the common law for the settlement of the question 
involved. 

The fact here stated is that defendant compelled 
plaintiff to pay for lumber shipped over its road fifty 
ceuts per one thousand feet more than it charged an- 
other party for transporting lumber over its road at 
the same time, and the plaintiff insists that this dif- 
ference of fifty cents was an illegal charge and that he 
is entitled to judgment for $2,200, having been com- 
pelled to pay freight at that rate and in this manner 
on 4,400,000 feet of lumber. 

The question here is, what was and is the extent of 
the obligation of a common carrier at common law to 
the public, when viewed in reference to charges for 
tolls and freights? 

In Peck v. North Staffordshire Railroad Co., decided 
in the House of Lords in 1863 (10 H. L. Cas. 511), Mr. 
Justice Blackburn says: ‘‘ A common carrier is bound 
to carry for a reasonable remuneration.”” In one of 
the earliest cases upon the subject (Bastard v. Bastard, 
2 Show. 81), it is said that ‘‘ where there is no agree- 
ment as to price’’ (and this is really the best method 
by which to fix the common-law right), ‘‘the carrier 
might have a quantwm meruit for his hire.’ This means 
simply that he could recover the value of his service. 
In Harris v. Packard, 3 Taunt. 264, it is said: ‘‘ A car- 
rier is bound by law to carry every thing which is 
brought to him for a reasonable sum to be paid to him 
for the same carriage, and not to extort what he will.” 
We cannot say that the carrier is bound to carry any 
thing beyond articles of such class as he is under a 
legal obligation to carry (3 Story, 34), but it is unques- 
tionably true that his charge must be ‘‘ reasonable.” 
So in Comyn’s Digest we find it announced that in the 
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absence of an agreement for a price certain, the com- 
mon carrier may have a quantum meruit. 1 Com. Dig., 
C., citing 1 Sid. 36. In the case of The Citizens’ Bank 
v. The Nantucket Steamboat Co., 2 Story, 35, Mr. Jus- 
tice Story, speaking of the hire or recompense of com- 
mon carriers, remarks that “it may be in the nature 
of a quantum meruit.’”? The same view is announced 
in 5 Wend. 340, and in id. 350. Says Parke, B., in 
Pickford v. The Grand Junction Railroad Co., 8 M. & 
W. 378: ‘‘ The carrier is bound to receive the goods on 
the money being paid or tendered, and the bailor to 
pay the reasonable amount demanded.” In 2 Steph. 
N. P. 978, it is said, ‘‘common carriers are bound to 
receive and carry the goods of the subject for a rea- 
sonable reward.”’ In 1 Duval, 146, the Court of Ap- 
peals of Kentucky says: ‘‘ A common carrier cannot, 
like a merchant or mechanic, consult his pleasure or 
caprice as to the conduct of his business. ‘T'he law 
makes it his duty, when he can conveniently do so, to 
receive and carry goods for any person whatsoever for 
a reasonable hire.” 

Under the English decisions a warehouseman having 
by virtue of an act of Parliament a monopoly of his 
business, is, as to rates of compensation which he can 
demand, placed upon the same footing as a common 
carrier. He is bound by law to receive goods into his 
warehouse for a reasonable price and reward. The 
principles which underlie this rule, as announced by 
Lord Hale, are stated by the English courts as the 
basis of their conclusions as to this matter. So ina 
case in the Supreme Court of the United States (4 Otto, 
134), where it is proposed to state the common law on 
the subject, the views of Lord Hale, and these decis- 
ions of the courts of England are cited as giving the 
true rule. 

In Allnut v. Englis, 12 East, 527, Lord Ellenborough 
says that according to Lord Hale, ‘“‘ wherever the acci- 
dent of time casts upona party the benefit of having a 
legal monopoly of landing goods in a public port, as 
where he is the owner of the only wharf authorized to 
receive goods, which happens to be built in a port newly 
erected, he is confined to take reasonable compensa- 
tion only for the use of the wharf. Lord Hale puts 
the case either way; where the King or a subject have 
a public wharf to which all persons must come who 
come to that port to unlade their goods, either because 
they are the wharves only licensed by the Queen, or 
because there is no other wharf in that port, as it may 
fall out; in that case (he says) there cannot be taken 
arbitrary and excessive duties for cranage, wharfage, 
ete., neither can they be enhanced to an immoderate 
rate, but the duties must be reasonable and moderate, 
though settled by the King’s license or charter.”” And 
then he assigns this reason, ‘‘ for now the wharf and 
crane and other conveniences are affected with a public 
interest and they cease to be juris privati only.” Lord 
Ellenborough then says: ‘‘ Here the company’s ware- 
houses were invested jwith the monupoly of a public 
privilege, and, therefore, they must by law confine 
themselves to take reasonable rates for the use of them 
for that purpose.’’ Le Blanc, J., in the same case, 
after stating that the act of Parliament confines the 
privilege to the company’s warehouse, inquires, ‘is it 
not the privilege of the public, and shall not that 
which is for the good of the public attach on the 
monopoly, that they shall not be bound to pay an ar- 
bitrary but only a reasonable rent?’’ and then an- 
swers his own inquiry by declaring that ‘‘in case of 
dedication to such a purpose as this” (that is, where 





private property is affected with such a public in- 
terest) ‘ the owners cannot take arbitrary and excess- 
ive duties, but the duties must be reasonable. That 
principle was followed up in the case of Bolt v. Sten- 
nett, 8 Term R. 606, for there the quay being one of the 
public quays licensed under the statute of Elizabeth, 
it was held that the owner was bound to permit the 
use of the crane upon it and could not insist either 
that the public should not use the crane at all, or 
should use it only upon his own terms, but that he was 
bound to permit the use of it upon reasonable terms.” 
In the same case like views were expressed by Bay- 
ley, J. 

It cannot be questioned that the reason why a com- 
mon carrier is restricted to reasonable rates is the same 
that causes the limitation at common law upon the 
rates to be charged by a wharfinger licensed under a 
statute. Munn v. Illinois, 4 Otto, 129-30. In reference 
to a railroad company it may be truly said that it ex- 
ercises a quasi public employment. While railroads 
are managed for private benefit and the profits result- 
ing from their operation go to individuals, yet they 
are treated as merely a public convenience and agency 
in the matter of State and interstate commercial in- 
tercourse. It is the public character attached to them 
which, under certain circumstances, authorizes taxa- 
tion for their construction, asa tax fora private pur- 
pose is unconstitutional; and it is the like public na- 
ture of their functions which enables them to become 
the objects of a legislative grant to take the property 
of an individual for their use, paying a reasonable 
compensation therefor. 

We have exhausted the material at our hands in the 
endeavor to ascertain the result of the English cases 
upon this question. We can find in England or the 
United States no case involving the precise point here 
involved, which is, whether, at common law the de- 
fendant, a common carrier, is responsible to the plain- 
tiff for the excess charged him upon the like mate- 
rial and during the same time over a charge for like 
freights for like material during the same time made 
of another. 

In the case of The Fitchburgh Railroad Co. v. Gauge, 
12 Gray, 393, the Supreme Judicial Court of Massa- 
chusetts held ‘‘that a railroud corporation is not 
obliged as a common carrier to transport goods and 
merchandise for all persons at the same rates.’’ In 
speaking of the common-law rule, that court says: 
“Tt requires equal justice to all. But the equality 
which is to be observed in relation to the public and 
to every individual consists in the restricted right to 
charge in each particular case of service a reasonable 
compensation and no more. If the carrier confines 
himself to this, no wrong can be done and no cause 
afforded for complaint.’? The claim made in this case 
arose out of a difference between the freights upon 
plaintiff's ice and the price charged others upon the 
same class of freights. It was not upon the same ma- 
terial, but the court treated the case as involving the 
same principle. It based its conclusion upon the 
ground that the plaintiff did not set out a case of ex- 
cessive or unreasonable charge. In the last edition of 
Story on Bailments, we find the rule of the common 
law thus stated: ‘*‘ At common law a common carrier 
of goods is not under any obligation to treat all cus- 
tomers equally. He is bound to accept and carry for 
all upon being paid a reasonable compensation. But 
the fact that he charges «less for one than for another 
is only evidence to show that a particular charge is 
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unreasonable; nothing more. There is nothing in the 
common law to hinder a carrier from carrying for fa- 
vored individuals at an unreasonably low rate or even 
gratis.’”’ In support of this doctrine the following 
cases are cited: 12 Gray, 393; 2 P. C. 237; 4 C. B. (N. 
8S.) 78; 12 id. 74. While the text is the reasonable de- 
duction from remarks in these cases, still, with the ex- 
ception of the case reported in 12 Gray, they were (so 
far as we have been able to examine them) cases aris- 
ing under statutes. Most of the cases treat of the 
common-law rule strictly as between the parties, and 
without comparison as to the charges against others, 
the cases where legislative action is being construed 
and is controlled, being omitted, as not being in point. 
The cases stating the common-law rule are simply that 
the charge must be reasonable. Thus far there can- 
not be any reasonable difference between fair minds. 
In the next place, the right to have the service of the 
common carrier at a reasonable rate is common. Upon 
a tender of a reasonable compensation, unless there is 
a reasonable ground for his refusal, in case of refusal, 
he will be liable to an action. Under such circum- 
stances he must receive and carry all goods offered 
for transportation (which it is his duty to transport) 
by any person whatever, upon receiving a suitable hire. 
Looking to the cases, and rejecting, as we always must, 
theories of judges based upon ill-defined definitions 
and outside of the facts before them, the term ‘‘ com- 
mon” in this connection is used as contra-distin- 
guished to private or exclusive. It means a public 
carrier as distinct from a private carrier —a carrier 
simply pro hac vice. As to whether a carrier is public 
or private is the method by which you measure his 
responsibility. In case of loss or damage to goods by 
a carrier, the grounds of the difference of the respon- 
sibility depend upon whether he is a public or a pri- 
vate carrier. The cases in England and the United 
States show that the term common as applied to 
carriers means simply “ public’’ as distinct from *“‘ pri- 
vate.”” The term common does not measure the ex- 
tent of the right of each or its nature. It simply 
means that whatever is the right of one is the right of 
all, without proposing to define what is the right of 
any, except that the term common as applied tu car- 
rier involves the duty and obligation to undertake the 
service, while the term private as applied to carrier 
involves discretion in the matter. 2 Stephens’ N. P. 
962. Common carriers are “carriers for hire indiffer- 
ently for all persons.” ** Those who are engaged in 
the business of carrying for all who apply, indis- 
criminately, upon a particular route, by whatever 
mode of transportation they conduct their business, 
must be regarded as common carriers; while those 
who undertake to carry in a single instance, for a par- 
ticular person, not being engaged in the business as a 
general employment even for a portion of the time, 
must be considered private carriers.”’ 4 Harr. 448; 1 
Pick. 50; 2 Redf. on Railr. (5th ed.) 5, and cases cited. 
Says Chancellor Kent, ‘Common carriers undertake 
generally and not as a casual occupation, and for all 
people indifferently, to convey goods and deliver them 
at a place appointed, for hire as a business and with or 
without a special agreement as to price.”’ 1 Salk. 249; 
8 Carr. & P. 207; 3 Barb. 388; 2 Kelly, 353. Says Nis- 
bet, J. (in the case last cited), when treating of the 
distinctions between a common and private carrier: 
“If he refuse to carry he is liable to be sued and to 
respond in damages to the person aggrieved, and this is 
perhaps the safest test of his character.’’ Says Mr. 








Justice Story (Story on Bailments, 495), after speaking 
of his general obligations, ‘‘a common carrier has, 
therefore, been defined to be one who undertakes for 
hire or reward to transport the goods of such as 
choose to employ him, from place to place.”’” 1 Wend. 
272; 2 Story, 17; 25 Penn. St. 120. In the last case the 
terms common and public are used as synonymous 
words. [tis useless to multiply quotations to determine 
the signification of the term common in this connec- 
tion. Itis not used to define, to limit, or explain the 
degree or amount of compensation which can be de- 
manded for the service to be performed. Indeed, as 
to the amount of compensation which can be de- 
manded the rule as to public and private carriers is 
the same. Itisa quantum meruit. True, the respon- 
sibility, the risk of the public carrier is greater, and 
that fact may possibly enter into the estimate of the 
value of the service. That, however, would simply 
increase the damages, on account of the different de- 
grees of responsibility attending the several bailments. 
It would not vary the rule. 

Our conclusions are that, as against a common or 
public carrier, every person has the same right; that 
in all cases, where his common duty controls, he can- 
not refuse A and accommodate B; that all, the entire 
public, have the right to the same carriage for a rea- 
sonable price, and at a reasonable charge for the service 
performed ; that the commoness of the duty to carry 
for all does not involve a commoness or equality of 
compensation or charge; that all that the shipper can 
ask of a common carrier is, that for the service per- 
formed he shall charge no more than a reasonable swum 
to him; that whether the carrier charges another more 
or less than the price charged a particular individual, 
may be a matter of evidence in determining whether 
a charge is too much or too little for the service per- 
formed, and that the difference between the charges 
cannot be the measure of damages in any case, unless 
it is established by proof that the smaller charge is the 
true, reasonable charge, in view of the transportation 
furnished, and that the higher charge is excessive to 
that degree. The obligations in this matter must be 
reciprocal. Where there is no express contract, the 
common-law action by the carrier against the shipper 
is for a quantum meruit, aud the liablility of the ship- 
per is for a reasonable sum in view of the service per- 
formed for him. What is charged another person (in 
this case the amount charged the Perdido Bay Lum- 
ber Company), or the usual charge made against many 
others (the freight tariff) is matter of evidence admis- 
sible to ascertain the value of the service performed. 
In every case the legality of the charge is established 
and measured by the value of the service performed, 
and not by what is charged another, unless what is 
charged the other is the compensating sum, in which 
event it is the proper sum, not on account of its equal- 
ity, but because of the relation it bears to the value of 
the service performed, as an adequate compensation 
therefor. To sum the whole matter up, the common 
law is that a common carrier shall not charge excess- 
ive freights. It protects the individual from extor- 
tion, and limits the carrier to a reasonable rate, and 
this on account of the fact that he exercises a public 
employment, enjoys exclusive franchises and privi- 
leges, derived in the case of defendant here, by grant 
from the State. The rule is not that all shall be 
charged equally, but reasonably, because the law is for 
the reasonable charge and not the equal charge. A 
statement of inequality does not make a legal cause of 
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action, because it is not necessarily unreasonable. It 
would be a strange rule indeed which would authorize 
a shipper, after being compelled to pay his freights ac- 
cording to established rates (this appears from the 
pleas and declarations), to look around and find some 
smaller charge for the same service during the same 
time, which may be either as a gratuity, ora sale of 
service at a non-compensating rate or less than the 
reasonable charge, and claim his damages according to 
this difference, based upon an inequality not general 
in its character, but existing only by virtue of a charge 
made for the same service against one other person. 
If this court sanctions the doctrine of absolute equal- 
ity, and then measures the damages by the difference 
in the charge as to one person named in a declaration, 
which does not negative a fair inducement or consid- 
eration for the difference, it must sustain such a rule 
as that stated. 

The declaration to be good in law must state a case 
of excessive charge for the service performed. When 
it simply states a case of inequality of charge, it states 
no cause of action, for the smaller charge may be less 
than reasonable, and the greater charge may be exactly 
the value of the service and the reasonable charge for 
the transportation furnished. 

Whether a charge made by A against B is reasona- 
ble cannot be determined by establishing the charge 
against C for the same service. It is too plain for ar- 
gument that the higher charge, where there is a dif- 
ference, may be what is the compensating sum, and 
the lower charge may be too small for the service. 

In acase of this importance we do not deem it im- 
proper to review the cases brought to our attention by 
the plaintiff here. Our attention has been called to 
the following cases decided by the Supreme Court of 
Illinois: The Chicago & Alton Railroad Co. v. The 
People, 67 Ill. 11: Vincent v. Chicago & Alton Railroad 
Co., 49 id. 33, and Chicago, B. & Q. Railroad Co. v 
Park, 18 id. 460. The first case was an information in 
the nature of a quo warranto based upon the provis- 
ions of ‘‘an act to prevent unjust discrimination and 
extortion in the rates to be charged by the different 
railroads for the transportation of freight on said 
roads.”’ The question was whether a charge of $5.55 
per thousand feet of lumber a distance of 110 miles, 
while at the same time the company charged $5 per 
thousand feet of lumber for a distance of 126 miles, 
did not subject the company to the penalties pre- 
scribed by the act. In answer to the information the 
company alleged, that the higher charge for the shorter 
distance was a reasonable charge, and that the smaller 
charge was unreasonably low. Upon demurrer to this 
answer or plea, the court held that notwithstanding 
the charter of the corporation was a contract giving 
general power to prescribe tolls, the Legislature had 
power to prohibit unjust discriminations, that it did 
not have the power under the Constitution to prohibit 
any discrimination, and that “the naked fact that a 
railway company charged a larger sum for transport- 
ing freight of the same class over a given distance than 
it is charging for the same distance over another part 
of its road, or in the opposite direction, is not of itself 
conclusive evidence of an unjust discrimination,’’ and 
“that a difference of price for the same distance of 
transportation is not necessarily an unjust discrimina- 
tion.”’ In the case reported in 49th Illinois, the court 
decided that railroad companies were not at liberty to 
discriminate at their discretion in their charges for 
delivery at different warehouses. The case reported 





in 18 Ill. 466, was a claim by a passenger for damages 
for an alleged illegal expulsion at a place not a station. 
In the later cases in Illinois we find the question of 
discrimination discussed. In 76 Ill. 67, the court sus- 
tained a contract allowing a rebate of 54 cents less 
than the uniform tariff per bushel for corn. In 79 IIL 
121, the question of the power of a railroad company, 
anterior to this legislation, to make a contract with a 
party ‘“‘for transportation of freight at a less rate 
than the general public was required to pay,’’ was sus- 
tained. The agreement was to transport coal for $3 
per car load, the freighter furnishing the cars, while 
the regular tariff was $9. We do not think the ques- 
tion of equality was involved in any of the Illinois de- 
cisions brought to our attention by counsel. The later 
cases sustaining a difference (76 and 79 Ill.) in the 
amounts paid for freight, we think, are entitled to 
more consideration. The case reported in 76 Ill. was 
upon a contract made before any of the legislation 
against unjust discrimination. The rule for its deter- 
mination was the common law. It is, therefore, more 
like this case, and what is there said is entitled to more 
weight. We consider other cases cited. 

The case reported in 57 Me. 188 was where a railroad 
company refused to carry the plaintiff's express freight. 
The case reported in 52 N. H. 450, was upon a statute 
requiring that ‘‘all persons shall have reasonable and 
equal terms, facilities and accommodations for the 
transportation of themselves, their agents and ser- 
vants, and of any merchandise,’ etc. In speaking of 
the rule of the common law upon the subject as stated 
by the English courts, the Supreme Court of New 
Hampshire in this case says: ‘‘ We have not over- 
looked the fact that in England it seems to be sup- 
posed that at common law common carriers are not 
bound to carry all and for all on reasonably equal 
terms,’’ and that ‘‘the fact seems now to be over- 
looked”’ (by the English courts) “that the general 
principle of equality is the principle of the common 
law.”’ ‘‘A mistake of this kind is an evil of some 
magnitude.’’ This case is under a statute. Not only 
is this true, but we cannot accept the reasoning of this 
court, based upon no authority, founded in decisions 
involving the points discussed, as against what it ad- 
mits is the rule as announced by the English courts. 
The English courts announce the rule as it is fixed by 
the common-law cases cited in the beginning of this 
opinion. The New Hampshire court fails to pay any 
attention to these sources of information and calls the 
conclusions therefrom a mistake. We think the dic- 
tum of the New Hampshire court wrong and the doc- 
trine of the English courts right. The case in 68 
Penn. St. 370 did not involve the question of equality 
of charges for transportation. It involved a right of 
wharfage. The court held that the nature of wharf- 
age required exclusive possession. , The case reported 
in 24 Penn. St. was under the statute incorporating 
the company, and the court held that under this stat- 
ute a contract giving to one express company an ex- 
clusive right of transportation in the passenger trains 
was illegal and void. The case cited from 24 La. Ann. 1, 
is against the plaintiff. It approves the decision in 12 
Gray, 399. 

In the case of Messenger et al. v. Penn. R. R. Co., 7 
Vroom (N. J. L.), 407, it was held that an agreement by 
a railroad company to carry goods for certain persons 
at a cheaper rate than they will carry under the same 
conditions for others, is void, as creating an illegal 


preference. The declaration in the case before us does 
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not make a case of charge for carriage greater against 
the plaintiff, under the same conditions, than a smaller 
charge was made of the Perdido Bay Lumber Com- 
pany. It simply sets up that 50 cents per thousand 
feet of lumber was charged plaintiff beyond what was 
charged the Perdido Bay Lumber Company for trans- 
portation for lumber at the same time. Nor is there 
any sanction in this case in New Jersey, for the idea 
that the damages are to be measured alone by the ex- 
tent of the inequality in the charge. Indeed, in this 
very case the court say that “the duty of the com- 
mon carrier was to receive and carry all zoods offered 
for transportation, upon receiving a reasonable hire.”’ 
This case in New Jersey is to the effect that it is not 
“admissible for » common carrier to demand a differ- 
ent hire from various persons for an identical kind of 
service, under identical conditions.’”’ The declaration 
in the case before us does not make this case. It 
makes a case of difference in charge upon the same 
kind of freight (lumber) during the same time. The 
amount of freight to be furnished by the parties may 
have been different, and there may be other circum- 
stances so unlike in character (In re Baxendale v. The 
G. W. R. R. Co., 94 E. C. L. 308) as to control. Inde- 
pendent of these questions, however, the common-law 
rule, as we understand it, and we ascertain it by look- 
ing to the elementary principles as announced by the 
English and American courts, and not from any pro- 
cess of reasoning as to what the rule in our judgment 
ought to be, does not require an equality of charge, 
but only a reasonable charge in view of the service 
which the party gets and the carrier renders. From the 
very earliest English cases the measure of the right of 
the carrier was a quantum meruit. The carrier must 
receive this if tendered and must (with certain defined 
exceptions) perform the service, and the shipper must 
pay the value of what he gets. Whether as an inter- 
nal State regulation of commerce, equality should be 
required by the Legislature, is a matter of legislative 
discretion; at least this court can only enforce the rule 
of the common law as it finds it, and not as it ought 
to be. Even as to the power of the Legislature in the 
premises, however, we say nothing in this case, as it is 
not involved. 

Our conclusion is that the declaration does not con- 
tain a legal cause of action, and that the judgment 
must be affirmed. 


CARRIERS OF PASSENGERS NOT INSURERS. 


SUPERIOR COURT, NEW YORK CITY, JUNE, 1878. 


CROGAN V. NEw YORK AND HARLEM RAILROAD Co. 


A carrier of passengers is not bound to guard against acci- 
dents which are caused by defects that can be discov- 
ered only by superhuman sagacity. Accordingly where 
a narrow strip of board in a car platform, perfectly 
sound and of the strength usual in such boards, was 
found insufficient to withstand a forcible pressure of 
the crutch of a passenger, held, that the company own- 
ing such car was not negligent or liable for an accident 
caused thereby. Weston v. N. Y. Elevated R. R. Co., 17 
Alb. Law Jour. 415, distinguished. 


‘THE plaintiff, whose complaint was dismissed at the 

trial, moves upon the minutes that a new trial be 
granted, on the ground that the judgment there ren- 
dered was against the evidence and contrary to law. 
(The plaintiff, weighing about 280 pounds, in alighting 
from defendant’s car at Fourth avenue and Thirteenth 
street, forced the ferule of her crutch through one of 
the slats of the car platform, and claimed to have 





received a wrench or partial fall by which she sus- 
tained injuries.] 

Homer A. Nelson and R. Garretson, for plaintiff. 

Elliott F. Shepard, for defendant. 

SANFORD, J. The plaintiff's motion for a new trial 
is pressed with earnestness, on the ground that the 
ruling of the court in dismissing her complaint was in 
conflict with the views expressed and the principles 
established in the case of Weston v. The New York 
Elevated R. R. Co., recently affirmed by the Court of 
Appeals. 17 Alb. Law Jour. 415. That case went up 
on appeal from a judgment of this court (42 N. Y. 
Superior Ct. Rep. 156), and the opinion of the General 
Term, which is supposed to be in conflict with the 
rule adopted in the present case, was prepared by my- 
self and was not overlooked when the nonsuit was or- 
dered. Iam still of the opinion that railway passen- 
gers, proceeding with ordinary care, over platforms 
and through passages leading tu and from their seats 
in the cars, have the right to expect and to assume 
that they may do so without risk of injury to life or 
limb from unsubstantial, insecure or treacherous foot- 
holds; and that carriers of such passengers, for hire, 
are responsible for something more than mere ordinary 
diligence in keeping their platforms in a safe and 
proper condition for the entrance and egress of passen- 
gers into and out of their cars. They are bound to 
use all such reasonable precautions against injury as 
human sagacity and foresight can suggest. The diffi- 
culty with the present case is that upon the evidence 
nothing short of superhuman prevision could have dis- 
covered the insecurity of the platform through which 
the plaintiff's crutch penetrated when she attempted 
to dismount from the car. The evidence shows, with- 
out contradiction, that reasonable and proper precau- 
tions were taken by the defendants to prevent such 
accidents. The platform which broke was previously 
inspected by competent persons on the very day of the 
accident, and was found to be in apparently good con- 
dition. It was constructed in the same manner and 
with the same materials as other similar platforms on 
other cars of defendants and on cars of other compa- 
nies running street railroads in the city of New York. 
The wood of the broken strip, as well as that of the 
strips adjaceut, was afterward found to be sound and 
undecayed. The platform had proved in the previous 
experience of the defendants to be safe, suitable and 
proper for the purposes to which it was, and was in- 
tended to be, ordinarily applied, and the presumption 
of negligence arising from the sudden fracture of one 
of the narrow strips composing it under the impact of 
a violent, concentrated and altogether extraordinary 
concussion, if any such presumption be warrantable, 
is amply rebutted by the positive and uncontroverted 
testimony showing that due care and proper precau- 
tions were taken in providing a safe, suitable and 
proper foothold. The accumulation of snow and ice 
upon the platforms of the Elevated Railroad Company 
(Weston v. N. Y. Elevated R. R. Co., whi sup.) could 
readily have been discovered and prevented by the 
exercise of merely human prudence and caution, aud 
the danger of permitting such an accumulation to re- 
main was patent and obvious, but it is not easy to per- 
ceive how the defendants’ agents could have ascer- 
tained the insufficiency of the platform or of a par- 
ticular strip in it to resist an assault so violent and un- 
expected without resorting to the very experiment, 
or its equivalent, under and by means of which that 
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insufficiency was practically attested by the plaintiff. 
To charge the defendants with responsibility for not 
preventing an accident so entirely beyond the reach 
of a watchful scrutiny would unduly extend the lia- 
bility which the law has imposed upon carriers of pas- 
sengers, and would make it commensurate with that 
of insurers. 

Iam of opinion that a verdict in favor of the plain- 
tiff could not have been sustained, and that the com- 
plaint was properly dismissed. 

Motion for new trial denied, with $10 costs. 


NoTE.—See, on this subtect, 1 Alb. L. J. 6; also Redhead v. 
Midland Railway Co., id. 


———_ > -—— -— 
PLEDGE OF STOCKS BY AGENT TO SECURE 
LOAN. 


NEW YORK COURT OF APPEALS. 


MERCHANTS’ BANK OF CANADA V. LIVINGSTON ET AL., 

appellants. 

L., the owner of corporate stock, pledged it with B. to se- 
cure a loan of $3,000. B. took the stock to plaintiff, 
asking for a loan of #8,000 for a client, and representing 
that he acted fora client. Upon the representation of 
B. that it was necessary to secure the loan of $3, 
signed a blank irrevocable power of attorney to make 
a transfer of the stock, which B. filled up, except the 
name of the attorney and transferee, and delivered, 
with the certificate, to plaintiff to secure the loan of 
$8,000. In an action by plaintiff to foreclose the pledge, 
held, that as B. announced when he made the loan from 
plaintiff he was acting as agent to make the loan, he 
was limited to the authority conferred on him by L., 
and L. was not estopped to 1 deny his authority to pledge 
the stock for a loan of $8,000 
PPEAL by defendants from a judgment in favor of 

plaintiff in an action to foreclose a pledge. The 
facts appear in the opinion. 
Henry H. Anderson, for appellant. 
James Thomson, for respondent. 


EARL, J. This is an action to foreclose a pledge of 
certain shares of stock in the Adams’ Express Com- 
pany. Some time prior to January, 1875, the defend- 
ant Livingston, being the owner of one hundred 
shares of such stock, delivered the certificate thereof 
to the defendant Barrett to secure a loan from him of 
about $3,000. In January, 1875, Barrett took the cer- 
tificate of stock to one Watson, the resident manager 
of the plaintiff in the city of New York, and told him 
that he wanted to get a loan of $8,000 from the plain- 
tiff, upon the stock represented by the certificate, for 
one of his clients, who did not wish to sell the stock, 
but would rather hold it. The certificate was then in 
the name of Livingston, but there was no indorsement 
upon it, nor power of attorney attached to it. Wat- 
son informed Barrett that if he would bring a proper 
power of attorney attached to the certificate he would 
make the loan. Thereafter Barrett, by representing 
that he ought to have the instrument to secure his 
loan of $3,000, procured Livingston to sign a printed 
blank transfer and irrevocable power of attorney to 
make a transfer of such certificate. Barrett then 
again took the certificate of stock and the power of 
attorney signed by Livingston, filled up, except the 
name of the transferee and attorney, to Watson, and 
delivered them to him, and received a check for $8,000 
payable to his order, upon which he drew the money. 
He subsequently, in the same way, borrowed upon the 
security of the stock, as he represented, for his client, 
$1,000 more. He afterward absconded and never paid 
any of the money to Livingston; and he was not au- 
thorized by Livingston to borrow it or pledge the 
stock. It has thus far been decided in this case that 





the plaintiff is entitled to the stock for the security of 
the loan made by it, and the decisions have been based 
upon the authority of McNeil v. Tenth Nat. Bank, 46 
N. Y. 325, and other similar cases. It was held in 
those cases that a blank transfer of a certificate of 
stock, with irrevocable power of attorney to transfer, 
signed by the person who appears by the certificate to 
be the owner, like that used in this case, confers upon 
the holder of the certificate and power of attorney 
the apparent legal and equitable title to the stock, and 
that a bona fide purchaser of such stock from such a 
holder can hold the stock against the real owner, who 
is estopped from asserting his title. The principles 
upon which those cases rest are fully set forth in the 
case of McNeil v. Tenth Nat. Bank, and need no fur- 
ther elucidation here. In such cases the apparent 
owner, in his dealings with persons, relying in good 
faith upon the appearances, is the real owner, and may 
sell or pledge the stock and deal with it in all respects 
just as the real owner could. But in that case, and 
the other similar cases, the holder claimed to be just 
what the appearances indicated, the real owner, and 
to deal with the stock as such. But this case is dis- 
tinguished from those. Barrett did not claim to be 
the owner of the stock. He represented that it be- 
longed to his client, and by that must have been un- 
derstood to mean Livingston, whose name appeared 
in the certificate as the owner of the stock; and he 
represented that he wanted a loan for this client. He 
had no authority in fact to make the loan for him, and 
he had nothing to show that he had such authority. 
He was clothed with no apparent authority to make 
such aloan. The power of attorney gave no such ap- 
parent authority. There was nothing in that showing 
any connection with a loan, and that added nothing 
to his apparent authority. All the plaintiff had then, 
when it made the loan, was the naked assertion of 
Barrett that he was acting for Livingston, an upon 
that assertion it relied at its ownrisk. It could not 
hold Livingston for the loan, and this being so, what 
right had it to take and hold Livingston’s stock? 
Knowing that the stock did not belong to Barrett, it 
could not take it as security fora loan to him. It, at 
most, had information that Barrett could only pledge 
the stock for a loan to Livingston, and if he was not 
authorized to make the loan, he was not authorized to 
make the pledge. At the very most, the appearances 
indicated that Barrett was authorized to pledge the 
stock for an authorized loan, but not for a loan which 
he was not authorized to make. In such a case the 
doctrine of estoppel does not apply. Livingston did 
not hold Barrett out as authorized to borrow money 
for him, and hence he is not estopped from denying 
such authority. He did hold him out as authorized 
to pledge his stock for such loan, and hence he is not 
estopped from disputing the pledge. If Barrett had 
gone to the plaintiff with the certificate and power of 
attorney, claiming to own the stock, he could have 
pledged it for a loan to himself or any other person. 
If he had been authorized by Livingston to borrow 
the money, he could probably bave pledged the stock 
in his possession to secure it. And he could have 
taken the certificate and power of attorney and gone 
into the market claiming to act as the agent of the 
plaintiff, and have sold the stock and given a good 
title. The possession of the certificate and full power 
of attorney would have given him the apparent au- 
thority to sell. But the power to sell is not a power 
to pledge to secure money borrowed. An agent to sell 
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is not an agent to pledge. Story on Agency, 378; 
Henry v. Marvin, 3 E. D. Smith, 71; Bonito v. Mos- 
quero, 2 Bosw. 401. It may be that Barrett transferred 
to the plaintiff all the interest he had in stock as 
pledgee of Livingston, and whatever that was may be 
protected upon another trial. 

The judgment must be reversed and there must be a 
new trial, costs to abide event. 

All concur; Miller, J., concurs in result; Andrews, 


J., not voting. 
———____- 


RECENT AMERICAN DECISIONS. 


SUPREME COURT AND COURT OF ERRORS AND 
APPEALS, NEW JERSEY.* 
CONSTITUTIONAL LAW. 

1. Special and local laws: distinction between, and 
general laws.—Within the sense of the constitutional 
amendment that prohibits the enactment of special 
and local laws in certain cases, a general law, as contra- 
distinguished from one special or local, is a law that 
embraces a class of subjects or places, and does not 
omit any subject or place naturally belonging to such 
class. State ex rel. Van Riper v. Parsons. 

2. What constitutes a general law.—A law, framed in 
general terms, restricted to no locality, and operating 
equally upon all of a group of objects, which, having 
regard to the purposes of the legislation, are distin- 
guished by characteristics sufficiently marked and im- 
portant to make them a class by themselves, is not a 
special or local law, but a general law. Ib. 

3. Taking private property for public use: city taking 
land for street, is: compensation must be paid in rea- 
sonable time.— When the ratification of an assessment 
of damages of the land-owner vests in the city a right, 
at its will, to enter upon the land and possess it as a 
street, such a right constitutes a taking, within the 
sense of the constitutional provision forbidding the 
taking of private property for public use without com- 
pensation. When land is so taken, provision must be 
made for the payment of such damages within a rea- 
sonable time. Fink vy. Mayor of Newark. 


CONTRACT. 


1. Consideration: debt discharged by composition will 
support new promise.—Where a debtor, after being 
discharged from the obligation of his debts by a deed 
of composition with his creditors, voluntarily gives a 
security for a debt from which he is discharged by 
such composition, and which is only due in conscience, 
such security may be enforced in a court of law. Cross- 
ley v. Moore. 

2. Agreement giving one creditor advantage in com- 
position bond.—But any agreement with one creditor 
for an advantage to him over other creditors, made to 
induce him to join in the composition, or required by 
him as a condition upon which he shall become a 
party to it, which is not provided for in the composi- 
tion deed, and is not disclosed to the other creditors, 
is utterly void, and is incapable of being enforced or 
confirmed even as against the assenting debtor. A 
security given in pursuance of such a bargain or a sub- 
sequent promise uf payment is equally void with the 
antecedent agreement; and money paid by the debtor 
under such an agreement, in excess of the due pro- 
portion of such creditor’s debt, may be recovered back, 





* To appear in 11 Vroom’s (40 N. J. Law) Reports. 





unless it be paid under such circumstances as to be re- 
garded in law asa voluntary payment. Ib. 


CORPORATION. 

Officers and stockholders not liable for debts unless 
made so by statute.—The personal liability of the offi- 
cers and stockholders of a corporation for a debt con- 
tracted by the corporation is inconsistent with the 
idea of a body corporate at common law, and can arise 
only out of some statutory provision. Salt Lake City 
Nat. Bank v. Hendrickson. 


CRIMINAL LAW. 

Burglary : pleading: that corporation owning premises 
was duly incorporated need not be stated.—An indict- 
ment for breaking and entering, etc., the storehouse 
of the Oxford Iron Company, with intent to steal, etc., 
the goods and chattels of that company then there be- 
ing, sufficiently avers ownership of the premises and 
of the goods by stating them to be “of the Oxford 
Iron Company ;”’ and it need not aver that the Oxford 
Iron Company was a duly incorporated company un- 
der the laws of this State. Fisher, plaintiff in error, v. 
State (Court of Errors). 

DAMAGES. 

In personal actions allowed only to commencement of 
suit.—Judgments refer to the situation of the parties 
at the commencement of the suit, and, as a general 
rule, damages are allowed in personal actions only to 
that date. In the case of continuing injuries, com- 
pensation for subsequent loss must be sought in an- 
other suit after the damage is sustained. Brewster v. 
Sussex Railroad Co. 

DEDICATION. 

Selling lots with reference tomap : dedication of streets 
laid out in.—Where there is a city map, on which 
land is laid off with streets, avenues and alleys inter- 
secting it, and the owner of such land adopts that 
map by sales with reference thereto, his acts will 
amount to a dedication of the designated streets, 
avenues and alleys to the public. Such dedication 
will estop the land- owner from claiming compensation 
for the land taken for the street. The deed is conclu- 
sive evidence of the dedication, and parol evidence of 
an intention not to dedicate, is not competent. Clark, 
plaintiff in error, v. City of Elizabeth. 

DEVISE. 

1. Indeterminate without limitation creates fee simple. 
—A devise indeterminate in its terms, and without 
words of limitation, which, standing alone, would 
create only an estate for life, will be enlarged to a fee 
by the imposition of a charge upon the person of the 
devisee, or on the quantum of the interest devised to 
him. Groves v. Cox. 

2. Application of rule.—The testator, in one clause 
of his will, devised certain premises to his son, upon 
condition that he pay to the four daughters the sum 
of $300 each. By a subsequent clause, he declared 
that “it is my will that should any of my children 
die without issue. such share or shares to be equally 
divided amongst the surviving heirs.’’ Held, (1) that 
the son took an estate in fee simple conditional, with 
a limitation over, by way of an executory devise, to 
the surviving heirs. (2) That his estate was deter- 
minate and defeasible on the happening of two events: 
(1) his death without issue, and (2) the survivorship, at 
his death, of some one or more persons entitled, under 
the designation of ‘“‘the surviving heirs,” to take the 
estate under the executory devise. Ib. 
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MASTER AND SERVANT. 


Injury to servant: railroad, bridges over, need not be 
high enough to escape one standing on top of cars.— 
There is no legal obligation on the part of a railroad 
company to build its bridges over public roads with an 
elevation so great that one of its employees standing 
upright on the top of a car will not be endangered, 
and consequently, if an employee while thus standing, 
in the course of his business, be struck by one of such 
bridges, he cannot recover for such injury. Baylor v. 
Del., Lack. & West. R. R. Co. 


MERGER. 


When it does not oceuwr.—The assignee of a mortgage, 
acquiring the equity of redemption, may keep alive 
such mortgage as a part of his title. New Jersey Ins. 
Co. v. Meeker. 

SHERIFF. 

Under writ of possession must remove all persons 
from possession: test of execution.—Under a writ of 
possession, the officer must invest the plaintiff with 
the full, actual and complete possession of the prem- 
ises. He is bound to remove all persons in possession. 
The test is, that the plaintiff must be so established in 
his possession by the officer, that any person entering 
upon him, se invito, will be indictable for a forci- 
ble entry. The officer is not bound to remove the ten- 
ant’s goods, but he may give the tenant an opportu- 
nity to do so, or he may remove them himself, as the 
agent of the plaintiff. Inhabitants of Union v. Bayliss. 

TITLE. 


Of bona fide purchaser for value from grantee by 
fraud, good.—The title of a bona fide purchaser for 
value without notice will not be affected by the fact 
that his grantor acquired title by fraud or from one 
mentally imbecile. Notice that there was an existing 
lawsuit, and that the title would be contested, will 
not deprive him of the character of a bona fide pur- 
chaser, if such lawsuit has no relation whatever to the 
alleged fraud or mental imbecility, the defects insisted 
upon in the present suit. The defendant had a right 
to infer that the threatened litigation was to proceed 
upon the same ground as the former suit. Drake v. 
Crowell. 

sliiaeicatiiiidinananins 
RECENT BANKRUPTCY DECISIONS, 
COMPOSITION. 


When contingent liability not affected by.—Defend- 
ants, who were indorsers upon a promissory note, filed 
a voluntary petition before its maturity and proposed 
a composition at twenty-five cents on the dollar, 
which was accepted. The holders in no way partici- 
pated in the proceedings, which were terminated be- 
fore the note matured. The twenty-five per cent was 
tendered to the holders in due time, but was rejected. 
In an action upon the note after maturity, held, that 
defendants were liable for the full amount thereof; 
that their contingent liability was not affected by the 
composition. Sup. Ct., New York, lst Dept. Smithet 
al. v. Krauskopf, 18 Nat. Bankr. Reg. 6. 

EXEMPTION. 

1. Under laws of Oregon: must follow some occupa- 
tion.—A bankrupt is not entitled to a wagon and team 
as exempt from the operation of the bankrupt act un- 
der section 14 thereof, and section 279, subdivision 3, 
of the Oregon Civil Code, unless he personally follows 
some trade, occupation, or profession, to the carrying 





on of which such wagon and team is necessary, nor 
unless he habitually earns his living by such trade, oc- 
cupation, or profession. U.S. Dist. Ct., Oregon. In 
re Parker & Morris, 18 Nat. Bankr. Reg. 43. 

2. Buying, selling, or directing or employing others, 
not trade, etc., entitling to exemption.—The business of 
mere buying and selling, or directing or employing the 
labor of others is not a trade, occupation, or profession 
within the statute; the statute was made for the bene- 
fit of those who live by their own labor, and require 
therefor the use of some of the articles enumerated 
therein. Ib. 

8. Exchange of non-exempt for exempt property with 
view to bankruptcy.— An insolvent exchanged $500 
worth of wheat for a wagon and team, with a view to 
claiming the latter as exempt from the operation of 
the bankrupt act. Held, that under sections 5129 and 
5046 of the act, the transaction was void, and the title 
to the wheat vested in the assignee. Semble, that the 
assignee may elect to take the wagon and team as the 
price or value of the wheat, and thereby affirm the 
exchange. Ib. 

FACTOR. 

Liability of, for goods consigned, discharged by bank- 
ruptcy.—The liability of a factor for the proceeds of 
goods consigned to him for sale is released by his dis- 
charge in bankruptcy. One of the bankrupts was ar- 
rested under an order of arrest granted by a State 
court in an action founded upon a claim against the 
bankrupts for the proceeds of goods consigned to them 
for sale as factors. Held, that he was entitled to be 
discharged from such arrest. U. 8S. Dist. Ct.,S. D. 
New York. In re Smith, 18 Nat. Bankr. Reg. 24. 


FRAUD. 


1. Process obtained by, may be set aside summarily.— 
It is within the power and is the duty of the court to 
set aside summarily any process obtained by fraud 
and deception practiced upon itself. The exercise of 
this power is absolutely essential to the purity of the 
administration of justice. U.S. Dist. Ct., 8. D. New 
York. In re Keiler, 18 Nat. Bankr. Reg. 10. 

2. Knowledge sufficient to put on inquiry.—Where 
verified petitions are presented purporting to be in the 
form required by law, and the petitioners know facts 
sufficient to put them on inquiry, and such verifica- 
tions are false, such petitions will be summarily dis- 
missed, and all concerned in preparing and presenting 
them will be subject to the grave consequences which 
result from the practice of fraud and deception on the 
court. Ib. 

83. Co-petitioners when not held innocent.—Co-peti- 
tioners cannot be held innocent of and not privy to 
the fraud and falsehood practiced in their name by 
their co-petitioners, unless their innocence clearly ap- 
pears. Petitions in bankruptcy proceedings are to 
be considered as the joint act of all the petitioners. 
Ib. 

4. Amendments to petitions.—The provision of the 
statute allowing amendments to petitions was not 
intended to allow creditors recklessly and falsely to 
make and swear to their petition, which they know 
to be false, and then to have others join in and carry it 
on. Ib. 

5. Jurisdiction.—The acts of the State courts, done 
in the due exercise of their jurisdiction, not conflict- 
ing with the proper decrees and jurisdiction of the 
Federal courts, are valid and binding on the Federal 
courts. Ib. 
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6. Injunction.—The injunction order issued on a 
creditor’s petition should conform to the language of 
the statute. Ib. 

PRACTICE. 

Objections must be raised by exceptions.—All objec- 
tions to specifications should be raised by the excep- 
tions first filed. Where the court has sustained the 
exceptions in certain respects, it must be deemed to 
have disallowed them in all other respects, and they 
cannot afterward be renewed, unless the amendment 
allowed is, in effect, the making of a specification sub- 
stantially different from the former one. U. 8. Dist. 
Ct., 8. D. New York. In re Duncan, Sherman & Co., 
18 Nat. Bankr. Reg. 42. 


STATUTORY CONSTRUCTION. 


1. Section 17 of act of 1874 does not repeal bankrupt 
law.—The 17th section of the bankrupt act, passed 
June 22, 1874, section 5103a of the Revised Statutes, 
providing for the settlement of estates in bankruptcy 
by composition proceedings, does not, in providing a 
remedy, operate to repeal the general provisions of the 
bankrupt law; the section is rather to be construed in 
harmony with the general principle pervading all 
bankrupt laws. U. 8S. Dist. Ct., E. D. Texas. Jn re 
Jacobs, 18 Nat. Bankr. Reg. 48. 

2. Limits of authority in composition proceedings.— 
The authority of a bankrupt court upon the submis- 
sion of a resolution in composition proceedings, duly 
accepted and confirmed by the requisite number of 
creditors under the provisious of said section, is not 
limited to the determination of a mathematical result. 
Ib. 

8. Composition: aetion of court when injustice done. 
—In the absence of fraud, accident or mistake, the 
determination of the creditors is final as to the quan- 
tum of composition; but when through preferences, 
fraudulent under the bankrupt act, injustice has 
clearly been done to the body of creditors, the ancient 
maxim must apply: ‘“‘The law would rather tolerate 
a private loss than a public evil,’ and the court will 
not lend its aid to the relief and discharge of the 
debtor, and create a precedent for the doing of that 
which bankrupt laws were devised to prevent. Ib. 


— 


RECENT ENGLISH DECISIONS. 
CRIMINAL LAW. 


False pretenses: check for wrong amount obtained 
through misrepresentation by employee. — By means 
of a false wage-sheet the prisoner obtained from his 
master a check for the amount stated in the sheet to 
pay the men’s wages. The check was informally 
drawn, and refused payment by the bank. The pris- 
oner returned it to his master, telling him of the cause 
of its non-payment, and the master tore it up and gave 
another, which the prisoner cashed, and appropriated 
the difference between what was really due for wages 
and what was falsely stated to be due. On an indict- 
ment charging prisoner with obtaining 8s. 6d., the 
actual sum appropriated by the prisoner, it was 
objected that the above evidence did not prove the 
charge, for that he had only obtained a valueless piece 
of paper. Held, that the false pretense was a contin- 
uing one, and that the second valuable check was 
obtained thereby equally with the first, and that the 
charge was proved. Crown Cases Reserved, May 18, 
1878. Regina v. Greathead, 38 L. T. Rep. (N. 8.) 691. 





LEASE. 


Covenant not to use house as beer-shop or public- house : 
application of covenant to house used for sale of beer 
not to be drunk on the premises.— The plaintiffs, on the 
7th of May, 1868, demised a plot of land to a company 
on building lease for 999 years from the 25th of March 
of that year. The company covenanted for themselves 
and their successors and assigns (with the usual pro- 
viso for re-entry in case of breach), that they should 
not nor would permit any house which might have 
been erected on the demised premises to be used as a 
beer-shop or public-house, or any theater, or public 
show, or exhibition. The defendant, being a grocer 
and baker, in whom was vested the estate of the com- 
pany by assignment, in September, 1876, sold beer, to 
be consumed off the premises, in pursuance of a license 
in that behalf. Held, that the defendant bad com- 
mitted a forfeiture. Q. B. Div., May 18, 1878. Bishop 
of St. Albans v. Battersby, 38 L. T. Rep. (N. 8.) 685. 


BEAL ESTATE. 


Party wall: presumption as to title.— In the absence 
of evidence of the ownership of a party wall, a jury 
is entitled to find that it belongs to the adjoining own- 
ers as tenantsincommon. At common law, a tenant 
in common of a party wall was entitled, with or with- 
out notice to the other tenant in common, and whether 
the wall required repairs or not, to remove or alter, or 
take bricks from, or otherwise interfere with the party 
wall, provided that his object in so doing was to sub- 
stitute a new or better wall, or to put the old wall in 
a better state of repair. Ch. Div., March 16, 1878. 
Standard Bank of Africa v. Stokes, 38 L. T. Rep. (N. 
8.) 672. 

WILL. 


Construction of: schedule referred to in will but not 
incorporated therein, not admissible as part of will. — 
Where a will refers to another document, that docu- 
ment cannot be admitted to probate and incorporated 
in the will, unless it be clearly identified by the 
description given in the will, and also be proved to 
have been in existence at the time when the will was 
executed. The onus of proof is on the party who con- 
tends for the incorporation of the document. A tes- 
tator made his will, by Which he directed his executors 
to pay his funeral expenses and debts ‘‘ out of the pro- 
ceeds of my property.’’ He then continued: ‘‘Whereas 
I am possessed of landed and chattel property as stated 
in the annexed schedule, I direct my executors to sell 
my landed property, namely, * * * for its full 
value.’’ He then gave various specific legacies, includ- 
ing a specific devise of a portion of his real estate, and 
named the respondent ‘“‘ my residuary legatee.’”’ The 
will was written on three sides of a sheet of paper, the 
schedule being on the fourth side, in the handwriting 
of the testator, signed by him, and bearing the same 
date as the will. Held (affirming the judgment of the 
court below), that the schedule could not be incorpor- 
ated with the will, it not being proved to have been 
written at the time of the execution. Held, further, 
that the will contained a clear direction that the real 
estate not specifically devised should be converted 
into money for the general purposes of the will, and 
that after payment of the debts and legacies the sur- 
plus should go to the residuary legatee, and not to the 
heir at law. House of Lords, Feb. 4, 1878. Singleton 
v. Tomlinson, 38 L. T. Rep. (N. S.) 653. 
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COURT OF APPEALS ABSTRACT. 
ADVERSE POSSESSION. 


What is not holding adversely: champertous deed.— 
H., in 1851, was the owner of land which had been 
mapped out with streets, though none had been actu- 
ally opened through. The land was between what were 
called 158th and 157th streets, and was fenced, the 
fence running along the center of 157th street. In 
1852, under a parol agreement for purchase, D. took pos- 
session of thisland. In December, 1853, he took a deed 
of the land from H. The deed bounded the land con- 
veyed by the side of 157th street, instead of the center. 
H. died, leaving a will, in which he devised all his real 
estate toS. In 18588. conveyed toG. This land was 
taken for a public improvement and its price was 
awarded to ‘“‘unknown owners.’’ The report of the 
commissioners taking it was confirmed June 3, 1873. 
D. and G, both claimed the price, D. claiming title by 
adverse possession, and G. under his conveyance. 
Held, that D. by his occupation under the contract of 
purchase did not hold adversely against H., and he 
could not claim to hold until he began to occupy un- 
der his deed, and twenty years had not elapsed be- 
tween that time and the time of the award by the 
commissioners, and G. was entitled to the award. 
Held, also, that the conveyance from 8. to G. was not 
champertous, as D. was not itn possession under any 
specific title. Order below reversed. In Matter of 
Grinnell and Dalley. Opinion by Earl, J. 

[Decided May 21, 1878.] 


ANIMALS. 

Vicious dog: negligence to keep: fellow-servant: con- 
tributory negligence: risks of employment.—Plaintiff, 
who was in the employ of defendant as a watchman, 
when in the discharge of his duties was attacked and 
bit by a ferocious dog kept by defendant. This dog 
was usually fastened in the day time, but was let loose 
at night. It was in charge of an engineer in the em- 
ploy of defendant, who loosed and unloosed him. On 
previous occasions he had notified plaintiff when the 
dog was loose. In an action for the injury by plaintiff 
against defendant, held, 

(1) That one keeping a dog known to be vicious is 
negligent in keeping it, and this is not affected by 
the amount of vigilance he exercises; he is liable for 
the acts of the dog if it escape from his control. 

(2) That the defense that the negligence of the en- 
gineer in letting the dog loose was that of a fellow- 
servant could not be set up. 

(3) That the rule of liability as affected by contribu- 
tory negligence in such a case, is that the owner of the 
dog cannot be relieved from liability by any act of the 
person injured, unless it be one from which it can be 
affirmed that such person caused the injury himself 
with full knowledge of its probable consequences. 
The act of plaintiff in going where the dog was 
liable to be if loose, having had no notice that he was 
loose, was not such an act as would relieve defend- 
ant. 

(4) The defense that plaintiff assumed the risk as one 
incident to his employment could not be set up. The 
only risk he assumed was that of defendant keeping 
a ferocious dog securely fastened. Judgment below 
affirmed. Muller v. McKesson. Opinion by Church, 
C.J. 

{Decided April 2, 1878. Reported below, 10 Hun, 44.] 





COMMON CARRIER. 

Baggage delivery: conditions in receipt given for 
check: when baggage owner not bound by.—The agent of 
a baggage delivery company came into the railroad car 
where plaintiff was riding, and called for baggage to 
be delivered; plaintiff gave him a check for his trunk 
aud told him where he wished it delivered. The agent 
made certain entries in his tally book, and pulled out 
and handed to plaintiffa paper. The car was dimly 
lighted and plaintiff made no attempt to read the pa- 
per but put it in his pocket. The agent passed imme- 
diately along. The paper was called therein a domestic 
bill of lading, and contained a statement that it was 
agreed between the company and the one receiving it 
that the baggage represented by it would be carried 
under the contract contained therein. There were 
several provisions limiting the liability of the com- 
pany in case of loss. Held, that a refusal by the court 
below to charge as a matter of law that the delivery or 
the paper created a contract for the carriage of the 
baggage under its terms was proper. The question 
whether, in a particular case, a party receiving such a 
receipt accepted it with notice of its contents, is one of 
evidence to be determined by the jury. Judgment 
below affirmed. Madan v. Sherrard. Opinion by An- 
drews, J. 
(Decided April 16, 1878. 

Super. 353.] 


Reported below, 42 N. Y. 


EVIDENCE. 

1. Parol to show that writing was executed under mis- 
take as to its meaning.—While parol evidence is not ad- 
missible to explain the meaning of a writing to be dif- 
ferent from what the language of the writing shows it 
to be, it may be competent to show that where the par- 
ties executed the writing they understood it to mean 
differently from what it expresses, and that they in- 
tended to execute a different contract from what they 
actually did. Judgment below affirmed. Meyer v. 
Lathrop. Opinion by Miller, J. 

2. Instrument set up in answer may be shown to have 
been executed under mistake.—Plaintiff commenced an 
action for the foreclosure of a mortgage. Defendants 
in answer set up an agreement which, as it read, would 
show that the mortgage had been paid. Held, that 
plaintiff could introduce parol evidence to show that 
there was a mistake in the agreement as it read. Ib. 
(Decided April 16, 1878. Reported below, 10 Hun, 66.] 


LEASE. 

Effect of surrender of, does not cancel liability for 
taxes and repairs agreed to be paid and made.—Plaintiff 
rented to defendants premises for the term of ten 
years from April, 1871, defeudants agreeing to pay the 
taxes and keep the premises in repair. In 1875 the 
plaintiffs executed an instrument declaring that the 
lease was “canceled and surrendered as of the Ist of 
April, 1875,’’ and took possession of the premises. 
The taxes for four years were unpaid and the plaintiffs 
were compelled to pay them and to expend consider- 
able money for repairs. Held, that the surrender and 
cancellation of the lease did not release defendants 
from liability for the taxes they should have paid, and 
the repairs they should have made during its continu- 
ance, and plaintiffs could recovertherefor. Judgment 
below reversed. Roe v. Conway. Opinion by Miller, J. 
(Decided June 18, 1878.] 

PLEADING. 

1. General denial, “ says he denies,’”’ sufficient.— A 

general denial, worded as follows: ‘ Plaintiff, for a 
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reply to so much of defendant’s ar wer as constitutes 
a counter claim, says that he denies each and every 
allegation therein contained,” held, to be a sufficient 
denial, and a reply containing it should not be struck 
out gs frivolous. Appeal dismissed. Jones v. Ludlam. 
Opinion per Curiam. 

2. Appealable order: order striking out answer as 
frivolous, not.—Upon a motion to strike out an answer 
as frivolous, the Supreme Court at Special Term made 
an order that the reply be overruled as frivolous, with 
leave to plaintiff to further reply on payment of costs, 
and on failure to do so that defendant have judgment. 
Held, that an appeal to the Court of Appeals would 
not lie from this order. 

[Decided May 28, 1878.] 


STATUTORY CONSTRUCTION. 


Laws 1875, Chap. 632: assessments in city of Brook- 
lyn. — The provision contained in Laws 1875, Chap. 632, 
in relation to assessments in the city of Brooklyn, that 
“none of the provisions of any act of the legislature 
of the State shall enable the court to vacate or reduce 
any assessment in fact or apparent, whether void or 
voidable, on any property for any local improvement in 
the city of Brooklyn, otherwise than to reduce any such 
assessment to the extent the same may have been exces- 
sive in fact in dollars and cents by reason of fraud and 
irregularity, and in no event shall that proportion of 
any such assessment which is equivalent to the fair 
value of any actual local improvement be thereby dis- 
turbed,’’ held, to be designed to prevent assessments 
from being vacated entirely by reason of technical de- 
fects alone; and when from any cause a lawful deduc- 
tion should be demanded, that it should be only to 
such an extent as is equitable and just, leaving the 
property improved to pay for the fair value of the 
work done and materials purchased, but discharging 
itfrom such as might be the result of fraud and ex- 
travagance. Order below aflirmed. In re Petition of 
Mead. Opinion by Miller, J. 

(Decided June 21, 1878.] 


——__-—____—— 
NOTES OF RECENT DECISIONS. 


CRIMINAL LAW: TRIAL: BAILIFF IN CHARGE OF JURY 
BEING PRESENT AT DELIBERATIONS GROUND FOR NEW 
TRIAL.— After a verdict of guilty had been returned 
by a jury against an accused for the offense of obtain- 
ing by false pretenses the signature of a firm toa check 
of $850, and in support of a motion for a new trial, 
affidavits were filed proving that the bailiff who had 
the jury in charge, and who had testified on the trial 
on the part of the prosecution to material facts against 
the prisoner, was with the jury in their room the 
greater part of the time while they were deliberating 
on their verdict, and no explanation was made of the 
presence of the officer with the jury in their consulta- 
tions together, and the State made no showing that 
the rights of the prisoner were not prejudiced by the 
acts and conduct of such officer and witness: Held, 
that the verdict should have been set aside and a uew 
trial granted. Sup. Ct., Kansas, June 19, 1878. State 
v. Snyder (Cent. L. J.). 

CRIMINAL LAW: VERDICT: SURPLUSAGE IN, DOES 
NOT VITIATE.— The verdict returned, at a trial in 
Mississippi for homicide, was in the following words: 
““We, the jury, find the defendant guilty of man- 
slaughter in the second degree.’’ There are no de- 
grees of manslaughter in that State. Held, that the 





words, “in the second degree,’’ were unmeaning, and 
in no manner affected the perfect finding of man- 
slaughter contained in the previous portion of the 
verdict; and that they were properly treated as sur- 
plusage. Sup. Ct., Mississippi, May 27, 1878. Traube 
v. State. 

LIFE INSURANCE: BUSINESS OF A FRANCHISE: MU- 
TUAL BENEVOLENT ASSOCIATIONS NOT ALLOWABLE.— 
Making assurance upon lives by a corporation in Mis- 
souri is the assertion of a grant from the State, and 
the exercise of it without a grant isa usurpation. At 
common law any man might insure, but within recent 
times the business has been the subject of legislative 
regulation, and in this State it has been taken under 
control of the State for the better security of policy- 
holders, and no individual, association or corporation 
can engage in it without a grant from the State. All 
persons or associations doing insurance business 
must comply with the requirements of the insurance 
laws, which were framed for the express purpose of 
doing away with associations of individuals professing 
to be friendly associations for mutual indemnity. In- 
dividuals associated together by no other tie than that 
of mutual indemnity, having paid officers, giving 
premiums for new members, and in which the sole 
condition of membership is health and probable dura- 
tion of life, are engaged in insurance. St. Louis Ct. 
App., June 4, 1878. State ex rel. Beach v. Citizens’ Ben- 
efit Association (Cent. L. J.). 


LIFE INSURANCE: MISSTATEMENT AS TO AGE. — 
Where the agent of an insurance company makes ap- 
plication to a person to insure therein, propounds the 
questions contained in the application for the policy, 
and when he asks the insured her age, she answers that 
her age nearest her birthday at the time of the appli- 
cation is thirty-one years, when, in fact, it turns out 
after her death, that it was at the time thirty-two; 
that she answered that she was born September 24, 
1837, when she was born September 24, 1836. In a suit 
for the amount of the policy, held, that, under the 
circumstances, the misstatement in the application did 
not vitiate the policy. The jury instructed to appor- 
tion the premiums and assess the damages of the plain- 
tiff, in accordance with the true age of the insured at 
the time of the application. Richmond, Va., Circ. 
Ct. Epes v. Arlington Mut. Life Ins. Co. (Writ of error 
was refused by Supreme Court of Appeals in this case.) 
Va. L. J. 

LEASE: LETTING LAND FOR SINGLE CROP ON SHARES 
not.— Where land is let fora single crop, on shares, 
without any thing to indicate an intention to create 
the relation of landlord and tenant, the parties are 
tenants in common of the crop, and this is so, although 
the share reserved to the land-owner is called ‘‘ rent.” 
Sup. Ct. of Arkansas. Tonderv. Rhea (Memph. L. J.). 

TAXATION: EXEMPTION FROM: COVERS ONLY PROP- 
ERTY USED FOR PURPOSE FOR WHICH EXEMPTION 
GRANTED.— Where a clause in the charter of a bank 
exempts from taxation a building which the company 
are allowed to erect under the charter, for the purpose 
of carrying on the business of the bank, if any part of 
such building be not so occupied, but is leased out, the 
exemption will reach and cover only so much of the 
building as is necessary for the use of the bank. Sup. 
Ct., Tennessee, April, 1878. De Soto Bank v. City of 
Memphis (Tenn. L. Rep.). 

TAXATION: INVOLUNTARY PAYMENT OF TAX: PAY- 





THE ALBANY LAW JOURNAL. 


{7 











MENT TO PREVENT SEIZURE OF GOODS OR ARREST IS: 
RECOVERY BACK OF TAX FROM COLLECTOR. —If the 
collector of taxes is clothed with authority under the 
law at the time he demands the money from the tax 
payer, to enforce payment by the arrest of the person, 
or distress of property, and an illegal tax is paid to 
avoid the one or the other, and the payor brings to the 
notice of the collector in any mode that the tax is 
illegal, or that it is objected to for that reason, such 
payment is clearly compulsory payment, and the 
money so paid may be recovered. It is not necessary 
for the payor to wait until his person has been arrested 
or his property seized before he makes the payment. 
He may anticipate the extreme course, which the 
officer is compelled by his authority to take, and pay 
to avoid that alternative. If the payor intends to sue 
the collector, he must give him notice that suit will be 
brought to recover the money back. After receipt of 
notice, if the collector pays the money over, he does 
so at his risk and does not relieve himself from respon- 
sibility. If, however, he pays it over without such 
notice, suit can only be brought against his principal. 
Sup. Ct. of Mississippi, May 27, 1878. City of Vicks- 
burg v. Butler (Memph. L. J.). 
—_—_@—_____—. 
ON ‘ DEVILS.” 


RECENT number of the London Week thus de- 
scribes a character familiar to the profession in 
England, but fortunately not known in this country. 
Considering the antipathy which any experience of 
the law excites among suitors, it is wonderful what 
fascination it seems to exercise over some of its expo- 
nents, or rather over its would-be exponents. We refer 
to that numerous class of young barristers who pursue 
the avocation of “ devils.’’ To the uninitiated we will 
explain what is meant by adevil. The picture is not 
to the lay mind a very attractive one, and yet there 
are a good many young gentlemen at the Bar who 
would give one of their ears to be in the shoes of a 
more fortunate friend who occupies the proud position 
of devil to a leading junior. In the first place a devil 
has no work of his own; if he had, he could not prop- 
erly exercise his demoniac functions. His duties con- 
sist in getting up masses of papers, and in helding the 
less interesting of the briefs of another barrister who 
has got more work than he can get through; in getting 
abused by the solicitor who does not approve of the 
work being done by deputy, and who, if the case is 
lost, puts it down to the incapacity of the deputy afore- 
said, and if it is won, never dreams of awarding any 
thanks, still less briefs, to the winner. And the odd 
part of it all is that not one groat does the devil re- 
ceive. He has to keep up chambers, a share of clerk, 
and himself, and to be constantly at the beck and call 
of his patron, for he knows that if he is not, or if the 
work be carelessly done, there are seven, or, indeed, 
seventy others, worse or better than himself, as the 
case may be, ready to seize on the post with avidity. 
Another odd feature of the profession is, that the devil 
really enjoys his work until he gets tired of it. In no 
other profession that we know of is there presented 
the spectacle of one man doing another’s work for 
nothing and really liking it. He is not always, to the 
non-legal mind, a very interesting person to meet in 
general society, for his conversation is apt to confine 
itself to recent cases, dnd the “ points”’ taken or not 
taken therein, interspersed with choice legal anecdotes 
which are about as suitable at an ordinary dinner 





party as Mr. Bob Sawyer’s illustration of the removal 
of a tumor from a gentleman’s head, by means of a 
guartern loaf and an oyster. knife, was at Dingley Dell. 
Of all shop—and shop of any kind is wearisome — 
legal shop falls the flattest on the ordinary diner-out. 

The advantages which are gained, or are supposed to 
be gained by deviling are, firstly, that the young bar- 
rister gets experience, and what is of most importance, 
something to do during the weary years of waiting 
which tail off so many; secondly, that he is supposed 
to have opportunities for making friends of the Mam- 
mon of Unrighteousness in the shape of solicitors who, 
when the leading junior to whose skirts the devil 
clings passes into the smooth harbor of “silk,” will 
bestow on him the briefs which they formerly showered 
on his patron. Too often the hope is a delusive one, 
and after having served so many years for the Rachel 
of practice, the legal Jacob sees her pass into the arms 
of a whiskerless stripling just out of his pupilage, who 
is the son or the nephew, or more often the son-in-law, 
of a solicitor. It is no new discovery that there isa 
block in all professions, and that in no profession is 
there any thing like the block that there is at the Bar. 
It isno exaggeration to say that there is work for ten 
and a hundred to do it. No man without interest 
should in these days dream of going to the Bar unless 
he is possessed of exceptional abilities, and even then 
he must be sure that they are the right sort of abilities. 
Learning will not serve him without tact; and above 
all he must cultivate what is called a good manner 
both with judges and juries. We once heard a judge 
say of an eminent Queen’s Counsel that there was 
something about his manner which made him want to 
give him the case whatever his own opinion might be 
as to the justice of his cause. But better far than the 
most transcendent abilities it is to have an uncle a 
solicitor. And now a word as to solicitors. ‘There 
doubtless are many firms of solicitors who look after 
the interests of their clients in the matter of the em- 
ployment of counsel with scrupulous honor, and who 
only give their brief to those whom ‘they think most 
likely to conduct the case to the best advantage; but 
there are an increasing number of solicitors who ad- 
here too closely to the Scriptural doctrine that it isa 
man’s duty to provide for his own family first, and 
who intrust the interests of their clients to the care of 
their barrister relations, regardless of their incapacity 
to do more than scramble through the work somehow. 
It is, perhaps, natural that they should do so, but it is 
the presence of so many barrister-solicitors, or solicitor- 
barristers, which crowds out an immense number of 
really capable men who come to Bar provided with 
brains but unprovided with interest. Some twenty or 
thirty years ago a man coming to the Bar with a uni- 
versity reputation, and with the patience to let the 
profession see that he meant to stick to it, was certain 
to make a living, sometimes afortune. Now it is very 
long odds that he will not make either. 

No doubt the prizes at the Bar are such as to make 
it worth while for a man to go through a good deal to 
gain them, and the excitement of a “ talking”’ prac- 
tice, when once obtained, seems to have a fascination 
which renders it impossible for him who has once ex- 
perienced it ever to retire into private life again, 
whatever his personal means may be. Sir Edmund 
Beckett, the present leader of the Parliamentary Bar, 
who is supposed to have inherited two fortunes and to 
have made a third at the Bar, was once asked why he 
did not give up practice now that he was such a rich 
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man, and he is said to have replied that ‘“ 1t was the 
cheapest amusement he could find.’’ Probably there 
are many parliamentary barristers who wish that Sir 
Edward would invent a more expensive one. 

The as yet briefless one has, however, many reasons 
for thinking his own profession is not such a hard one 
after all, even if he does not rise through the success- 
ive gradations of leading junior and Queen’s Counsel 
and a seat in Parliament to being Attorney-General 
and finally to the Bench; he knows that there are 
many little pickings in the shape of County Court 
Judgeships and Police Magistracies, which cannot go 
outside his own profession. 

———_>__—_ 


NEW BOOKS AND NEW EDITIONS. 


Warr’s AcTIONS AND DEFeEnsEs, VOt. III. 


A Treatise wpon some of the General Principles of the Law, 


whether of a Legal or of an Equitable Nature, including 


their Relations and Application to ‘Actions and Defenses 

in ae ~ go - courts of common law or courts 

a squity, equa adapted to courts governed by 
Willie Ill. 


Wait Counselor at Law. Vol. 
) illiam Gould & Son. 1878. 


R. WAIT’S “ Actions and Defenses”’ can hardly 
fail to prove a useful work, especially to that nu- 
merous class of lawyers who have few books and no 
access to large libraries. In it are brought together 
the adjudicated principles on a great number of sub- 
jects of practical utility. It isnot so learned a work 
as Comyn’s Digest, or Dane’s Abridgment, but it ac- 
complishes its purpose quite as well. It is intended 
for those who seek, not principles, but points. It does 
not deal with the philosophy of the law, nor with the 
reasons for the rules stated. It states the rules as the 
courts have held them, and gives the authorities 
thereon. 

The volume before us includes the titles between 
“Ejectment” and ‘“ Injunctions,” and completes, we 
believe, half the series. Among the general topics 
covered, beside the two we have named, are the fol- 
lowing: *‘ Equity; ’’ ‘‘ Escape;”’ ‘‘ Executors and Ad- 
ministrators;’’ ‘‘ Factors, Brokers and Commission 
Merchants;’’ ‘‘ False Imprisonment;”’ ‘‘ Fences;” 
“ Ferries ;’’ ‘‘ Fish and Fishery ;’’ “‘ Fixtures ;’’ ‘‘Forci- 
ble Entry and Detainer;’’ ‘“‘ Foreclosure;”’ “‘ Fraud;”’ 
“Gifts;’’ “Goods Bargained and Sold;”’ ‘Goods 
Sold and Delivered;” ‘‘Of Guardian and Ward;”’ 
“Hire of Service; ’’ ‘‘ Hire and Care of Things;”’ and 
“Husband and Wife.”’ 

When we have said that each of these subjects is 
treated with great fullness in all its details and ramifi- 
cations, and that each is illustrated and enforced by 
adjudications of both the English and American 
courts, we have said all that is necessary to indicate 
the scope and character of the work. 

The book is well printed and well bound, and the 
index is full and well arranged. 


WELIis’ SEPARATE PROPERTY OF MARRIED WOMEN. 


A Treatise on the Spores eP rty of Married Women, un- 
der the Recent abling St Statutes By J. C. Wells, author 
or uestions of Law and Fact, Instructions to Juries, 
and ills of Exception,” ‘‘ Res Adjudicata and Stare 
Decisis,” etc. Cincinnati: Robert Clarke & Co. 1878. 
This work is on a subject at once important and dif- 
ficult. The sweeping changes made by the Legisla- 
tures of the past thirty years, in the various States, 
have made much of the old law relating to the property 
rights of married womei: obsolete, although they have 
not, in every respect, placed the feme covert in the 





same position as the feme sole. So far as her separate 
property is concerned in very many of the States the 
married woman is entirely independent of her hus- 
band, but she has not been so far emancipated as to be 
able to render herself personally liable upon her con- 
tracts. The law makers have seemed afraid to invest 
her with a personal responsibility, and have so worded 
the various enabling statutes as to limit the power to 
incur liability to contracts relating to her separate 
property or her separate business. The practical ap- 
plication of these statutes was for a long time a mat- 
ter of difficulty, but judicial construction and amend- 
atory legislation have settled the law so that it is now 
pretty thoroughly understood. The laws of the dif- 
ferent States vary considerably, but the tendency has 
been in one direction, and the adjudications of one 
State are more or less applicable for the purpose of 
construing the statutes of another. The author of 
the treatise before us treats the subject in a practical, 
systematic manner. He first gives the statutes of the 
different States relating thereto, and then gives the 
results of the adjudications thereon under differ- 
ent sub-heads. In this part of the work he first treats 
of the construction of the statutes and their effects; 
next, he discusses separate property, its sources and 
nature; then the separate business of the wife, its na- 
ture and divisions; joint ownership of husband and 
wife is then considered, and also adverse titles between 
husband and wife. Then come chapters devoted to ‘‘ In- 
surance,” ‘“‘ Evidence,” ‘‘ Estoppel’’ and ‘Trusts; ”’ 
afterward, those concerning the control of the separate 
property, the power of married women to make con- 
tracts of various kinds both with strangers and their 
husbands; and the charges and liens to which their 
property may become liable. A chapter is devoted 
to the very important topic of suretyship. The lia- 
bility of her estate under contracts for leasing, and 
her authority to execute conveyances and transfers 
are next considered. Chapters are devoted to suits 
in law and equity, torts and crimes, suits by wife 
against husband, statutes of limitation, lex loci, di- 
vorces, devises, etc. The leading authorities in the 
various States are very fully cited. We, however, 
find no reference to the cases of Corn Exchange Co. 
v. Babcock, 42 N. Y. 613, and Yale v. Dederer, 18 id. 
265, at least they are not mentioned in the table of 
cases cited, which we assume to be full and correct. 
These cases have long been considered as leading 
ones, not only in New York but elsewhere where 
statutes similar to those of this State prevail. Yale v. 
Dederer, 22 N. Y. 450, is indeed referred to, but the 
decision in 18 N. Y.fis of equal importance. The work, 
however, will prove a valuable aid tu those in the pro- 
fession who have occasion to investigate the subject 
about which it treats. 
——__q—__—_——_ 


OBITUARY. 


Wiii1am T. McoCoun. 

\ ILLIAM T. McCoun died at Oyster Bay, N. Y., 

his native place, on the 18th inst., in the 93d year 
of his age. He was admitted to the bar in the early 
part of the present century, and carried on a large and 
lucrative practice in the city of New York until 1831, 
when he received the appointment of Vice-Chancellor 
of the first circuit, an office which had then been just 
created. In this position he continued until 1846, 
when the Court of Chancery passed out of existence 
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under the provisions of the Constitution of that year. 
In 1847 he was chosen justice of the Supreme Court for 
the second judicial district, in which position he 
served a full term of eight years, during one year of 
which he sat in the Court of Appeals. At the end of 
his term as Supreme Court justice, he retired from 
active life and afterward made his home at his native 
place. Asa practitioner he stood very high, and had 
for his clients some of the most wealthy merchants and 
corporations. In his judicial life extending over a 
period of twenty-five years with but a brief interrup- 
tion, he fully sustained the reputation he had acquired 
at the bar as a learned, able, and upright man. His 
professional and judicial life covered a very extended 
period. In his early days, Alexander Hamilton, 
Thomas Addis Emmett, and Aaron Burr, were the 
luminaries of the bar, and they had been succeeded by 
another generation more than half a century ago. 


JOHN A. LoTT. 


John A. Lott, formerly Judge of the Court of Ap- 
peals, died at his residence, Flatbush, N. Y., his 
native place, on the 20th inst. He was born in 1805, 
and was descended from Engelbert Lott, who emi- 
grated to New York in 1680, and removed to Flatbush 
in 1682. He received his early education at Flatbush 
Academy. At 20 years of age he entered Union Col- 
lege, from which he graduated with honor. He studied 
law in the office of Henry E. Warner, of New York 
city. In 1835 he became associated in practice with 
Henry C. Murphy and John Vanderbilt, and for twenty 
years their partnership continued, ceasing only when 
Mr. Murphy was appointed United States Minister at 
the Hague. In 1838 he was appointed first judge of 
Kings county; in 1841, while he was yet judge, he was 
elected assemblyman, and held both offices. In 1842 
he was elected to the State senate, serving four years 
there, ard in 1856 he was elected justice of the Supreme 
Court, serving eight years. In 1869 he was elected 
judge of the Court of Appeals, to fill a vacancy. On 
the going into effect of the amended judiciary article 
of the Constitution, he became a member of the Com- 
mission of Appeals, and remained in that place until 
the commission ceased to exist, which was in 1875. 
Since that time he has acted as referee in several im- 
portant litigations, but has not engaged in practice. 
He was a man of great energy and untiring industry. 
His influence in the community in which he resided, 
and also in that in which his business relations were, 
was unbounded. His judicial life was highly honor- 
able; his opinions in the several courts in which he 
sat marking him asa lawyer of great ability and re- 
search. 


GrorGE F. SHEPLEY. 


George F. Shepley, Judge of the United States Cir- 
cuit Court for the First Circuit, died at Portland, Me., 
on the 20th inst. He was the son of Judge Ether 
Shepley, and was born at Saco, Me., January 1, 1819. 
He was graduated at Dartmouth in 1837, and at the 
Dane Law School (Cambridge) in 1839. He was ad- 
mitted to the bar in 1840, at Bangor. In 1844 he re- 
moved to Portland, and in 1848 he was appointed as 
United States District Attorney for the State, a posi- 
tion to which he was reappointed in 1853 and in 1857. 
Subsequently he devoted himself until 1861 to a very 
large general practice. In the latter year he became 
colonel of the 12th Maine regiment, and during Gen- 





eral Butler’s expedition against New Orleans, he was 
in command of a brigade. On the occupation of that 
city he was appointed military commandant and act- 
ing mayor. Shortly after he was commissioned as a 
brigadier general of volunteers, and made military 
Governor of Louisiana. In 1864 he commanded the 
military district of Virginia and North Carolina. He 
served with the army of the James in the campaign of 
1864, ’65, and was appointed military governor of Rich- 
mond in April of the latter year. After the war he 
declined the appointment of judge of the Supreme 
Court of Maine, and continued his law practice. In 
1869, however, he accepted the position which he held 
at the time of his death. The numerous places of 
trust which he satisfactorily filled show him to have 
been a lawyer of ability and to have possessed great 
executive resources. His judicial life was compara- 
tively brief, but he had already acquired an extended 
reputation as a sound and learned jurist. 


——_—_-—_—_—_—— 
THE COMING CONFERENCE AT FRANKFORT. 


HE following is the programme of the Conference 

of the Association for the Reform and Codification 
of the Law of Nations, which is to be held at Frank- 
fort on Maine, from the 20th to the 24th of August, 
1878: 

The Conference will hold its sittings at the Saalbaw; 
and the Inaugural Meeting will take place on Tuesday, 
the 20th of August, at 11 A.m. Members attending 
the Conference are required to sign a list, setting forth 
their names and their addresses at Frankfort. This 
list will be open for signature and inspection from 10 
A.M. to4P.M., at the Saalbau. 

Reception of the Members by the Burgomaster of 
Frankfort. 

Opening of the Conference by the President. 

Annual Report of the Council. 

Communication of letters, etc. 

Subjects of the reports, papers, etc. : 

I. Prrvatk INTERNATIONAL LAw. 

Bills of Exchange: Report. 

Negotiable Securities. The plan of the lex mer- 
catoria is the English system as regards negotia- 
ble instruments. 

General Average: Report. 

Patents of Invention. Trade Marks. 

Bankruptcy: Report. 

Foreign Judgments: Report. 

On the desirability of establishing a uniform prac- 
tice for taking Evidence: Foreign Tribunals in 
different Countries. 

If. PusBuiic INTERNATIONAL LAw. 

The first Rule of the Declaration of Paris. 

Codification of International Law. 

Extradition of Criminals. 

The limits to Arbitration for the Settlement of 
International Disputes. 

The Law of Maritime Capture. 

The first Article of the Treaty of Washington. 

The Rights and Duties of Neutrals. 

Collisions at Sea. 

Conventions for the Relief of Shipwrecked Mari- 
ners. 

International Tribunals of Egypt. 

MISCELLANEOUS PAPERS. 

Communications to be addressed to the Honorary 

Secretaries at 33 Chancery Lane, Loudon. All letters 


Copyright. 
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for Frankfort to be addressed to Dr. Juris H. Oswalt, 
the Honorary Secretary of the Local Committee. 

Members are particularly requested to send to the 
Hon. Gen. Sec., London, papers offered to be read and 
for discussion on or before the 1st of August next. 


ee 
NOTES. 


HE July number of The American Law Review is 
of unusual interest. The opening article, ‘Can 
States be compelled to pay their Debts?”’ will afford 
some consolation to that host of creditors who have 
trusted in republics and found them dishonest as well 
as ungrateful. The writer, after a pretty thorough ex- 
amination of the legal and constitutional phases of 
the question, reaches the conclusion that *‘ States can 
be made to pay their debts in the mode and under the 
circumstances above mentioned;”’ that is to say, in 
actions in the United States Supreme Court by other 
States as assignees of their citizens. There was an at- 
tempt to provide some such mode in this State last win- 
ter, and the bill providing it passed both houses of the 
legislature, but was vetoed by the governor. The wri- 
ter, however, fails to show how the judgments ob- 
tained are to be enforced. The second article, 
“Claims and Equities affecting Railroad Mortgages,” 
is by Leonard A. Jones, the author of the recent ex- 
cellent treatise on Mortgages. The article discusses 
the subject with great fulness under the follow- 
ing subdivisions: Receivers’ Certificates; Judgments 
and Claims against Receivers; Debts incurred by 
Mortgage Trustees in Possession; Wages of Employ- 
ees and Floating Debts; Vendor’s Lien; Mechanics’ 
Liens; Equities of Contractors and Others. The 
best article, however, in the number is that on ‘ Pos- 
session,”” by O. W. Holmes, Jr. It is no exagger- 
ation to say that some of Mr. Holmes’ contributions 
to the literature of the law are among the most lumin- 
ous and exhaustive discussions of legal questions that 
have been ‘published in this century. Scientific and 
yet strictly practical, learned without being pedantic, 
they form an excellent model of what the legal treatise 
should be. We commend his essays to that school of 
sciolists who make so many of our books. The digests 
are, as is usual in this magazine, excellent. The book 
notices are, in the main, fair and discriminating, but 
the notice of Washburn’s Criminal Law is unjustifi- 
ably severe and unfair, and it is deserving of the sharp 
reply made to it by Mr. Joel P. Bishop in a letter to 
the Chicago Legal News. 

Henri de Tourville, the Englishman, who was con- 
victed by an Austrian tribunal and sentenced to death 
for wife murder, and whose sentence was afterward 
commuted to one of twenty years’ penal servitude, 
has been disbarred, and his name removed from the 
list of members of the Honorable Society of the Mid- 
dle Temple.—— The two Messrs. 8., father and son, 
distinguished lawyers of Boston, are noted for quick 
temper and quick wit. They rarely meet without an 
amicable passage at arms. Last week young S. was 
making a call at the paternal mansion, when a cur of 
his father’s attacked him, and received a kick which 
sent him howling down the staircase. The noise 
brought out the old man from his lair, and the follow- 
ing colloquy ensued: 8. Senior: ‘** What did you kick 
my dog for?” 8S. Junior: “He bit me.” 8S. Senior: 
“He didn’t bite you.” S. Junior: “I didn’t kick 
him.”—— The following story is good enough to be 





true: A Rochester wife opened a telegraphic message 
addressed to her husband and read: “ Jenny will 
meet you in Syracuse this evening.’? Then she did 
every thing that a jealous woman could do, only to 
find that Jenny was a lawyer, and the message was to 
arrange for consultation in reference to a case before 
the courts. — The Memphis Law Journal is to be is- 
sued monthly instead of quarterly as heretofore. 


The first application by a woman for admission 
to the California bar was made at the opening of the 
July term of the Supreme Court of that State, by 
Mrs. Mary Young, of Sacramento. She failed to pass 
a satisfactory examination, and was rejected. — 
A large meeting of English Queen’s Counsel was 
held the first of the present month to consider the 
Crimiual Code Bill. The meeting began on Monday, 
and extended over two days. The provisions of the 
bill underwent a minute and careful examination, and 
we believe that the opinion of the majority of those 
present was not entirely favorable to the measure. It 
is probable that they will submit to the Attorney-Gen- 
eral a number of important suggestions for alterations 
in the bill. It does not at present extend to Ireland, 
but in all probability will be eventually extended, with 
some necessary modifications, to that country. There 
is not the slightest prospect of its passing this session. 

In the case of Vavasseur v. Krupp, decided by the 
English Court of Appeal on the 3d inst., a question 
arose as to the jurisdiction of the courts of England 
over the public property of a foreign sovereign. The 
government of Japan, through their agents in London, 
bought in Germany and paid for some shells manufac- 
tured in Germany by Messrs. Krupp. The shells were 
then brought into an English port for the purpose of 
being transshipped into some vessels of war which were 
being built in England for the Japanese Government, 
the intention being to convey the shells to Japan in 
those ships. The plaintiff alleged that the shells, if 
manufactured in England, would have been an in- 
fringement of an English patent granted to him for 
the manufacture of projectiles, and that the fact that 
the shells were in England amounted to an in- 
fringement of the patent, and he commenced an action 
against Baron Krupp and the agent of the Japanese 
government, in which he obtained from the Master of 
the Rolls an interlocutory injunction restraining the 
delivery of the shells to any one but himself. The 
mikado of Japan, alleging that the shells were his pub- 
lic property as sovereign of Japan, afterward applied 
to the Master of the Rolls that he might be made a 
defendant to the action, and an order was made ac- 
cordingly, on the terms of his submitting to the juris- 
diction of the court. The mikado then applied for an 
order that the shells might, notwithstanding the in- 
junction, be delivered to him as being his property in 

is capacity of sovereign. The Master of the Rolls 
ordered this to be done, and the Court of ‘Appeal 
affirmed the order. It was contended on behalf of the 
plaintiff that the mikado had submitted to the juris- 
diction for all purposes, and that the court could only 
recognize such a right of property in him as it would 
under the circumstances recognize in any ordinary 
suitor. The court, however, said that the submission 
to the jurisdiction was only for the purpose of making 
the application, the object of which was really to pre- 
vent it being said that the persons against whom the 
injunction had been granted had committed a breach 
of it by delivering up the shells to the mikado. The 
submission was only to the process of the court, and 
did not in any way affect the right of the mikado to 
his public property, with which the courts of England 
had no jurisdiction to interfere. Indeed, the patent 
law in no way affected the right of property. The 
property of the owner of goods made in violation of a 
patent right was not touched by the patent law, though 
the courts had jurisdiction to prevent him from using 
the goods, and might order them to be delivered up. 
And it was clearly settled that the courts of England 
had no jurisdiction whatever over the public property 
of a foreign sovereign. 
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We have now ready Mr. Irving Browne's SHort 
SrupigEs oF GREAT Lawyers, containing the clearest, 
most vigorous and most interesting biographies that have 
yet been written of the most prominent of the English 
aud American lawyers and judges, from Coke to 
Choate. The book contains 386 pages, and is hand- 
somely printed and bound. Price $2.00. 

ALBANY LAw JOURNAL. 


The publishers of the ALBANY LAw Journaw will 
send the General Laws of the State of New York passed 
in 1878, including all laws relating to the city of New 
York, well bound in law sheep, on receipt of $2.00. 
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CURRENT TOPICS. 


WRITER in the last issue of The Independent 
considers our present excise law as a very 
excellent statute, and thinks that, if properly im- 
proved, it would exclude the liquor traffic generally 
from country towns. We have not formed a very 
high opinion of the law. Its provisions are strin- 
gent enough, but so far, except in a few localities 
and for short periods of time, they have been unen- 
forceable. Even in the places where it has been 
supposed they were put in force, and during the 
times that the authorities were the most energetic- 
ally doing their duty, it has been matter of common 
talk that the law was not very secretly disregarded. 
Unless a statute can be enforced in all parts of the 
State at all ordinary times it would better not be 
upon the statute book, and a statute that, for twenty 
years, has been, as a rule, openly violated by most 
of those affected by it, and which notoriously has 
not accomplished the purpose for which it was en- 
acted, cannot be said to be an excellent one. 


That a railway company cannot use its land for 
purposes foreign to its business has just been de- 
cided in England by Vice-Chancellor Malins in the 
case of Norton v. The North Western Railroad Com- 
pany. Plaintiff owned a hotel which abutted 
upon the lands of the railway company. On 
that side of the hotel there were several windows. 
These were used without interruption for some 
years until 1874 when the company put up, on 
its land, a signal cabin with a small chimney exactly 
under the windows mentioned. The plaintiff com- 
plained of the smoke from the chimney which came 
through the windows into his hotel, as a nuisance. 
The company thereupon demanded a quit rent from 
plaintiff in consideration of his outlook across the 
railway. This being refused, the company began 
the erection of a high and close board fence upon 


Vor. 18.— No. 5. 





its own land and about two feet from the windows of © 
plaintiff’s hotel and almost completely excluding 
the light and airtherefrom. The action was brought 
to enjoin the erection and continuance of the fence. 
The company claimed that what it had done was 
for the purpose of preventing plaintiff from acquir- 
ing by user an easement in light and air which 
would prevent the erection of buildings which the 
company might in the future require for its business. 
The injunction was granted, the Vice-Chancellor 
stating that the railway company had not all the 
rights of an owner in fee simple and that the owner 
of land adjoining that of a railway had the same 
rights as if the railway had not been constructed. 
Among those rights was that of building a house 
with windows overlooking the land belonging to 
the company, provided he did not erect such build- 
ings as would interfere with the working of the 
line. Besides, a railway company is bound by stat- 
ute not to do any avoidable injury to the public or 
to adjoining land-owners. The decision is an im- 
portant one and covers a question as liable to arise 
here as in England, 


The rule of law generally adopted by the courts 
(see Matter of Noyes, 17 Alb, L. J. 407), that a per- 
son charged with crime, who has been illegally 
brought out of another State to the State where the 
offense was committed, cannot set up the unlawful- 
ness of his rendition as a bar to the trial, has done 
much to encourage among police officers a sort of 
kidnapping, which, however it may facilitate the 
return in some instances of escaped offenders, is lia- 
ble to be productive of a vast amount of injustice. 
The provisions of law for the extradition of crimi- 
nals between the States are very easily complied 
with, and no one whois charged with an offense 
will have a greater chance of escape because they 
are observed. It would, we think, be as well if one 
who has been brought from another State by irreg- 
ular means could interpose that fact as a reason that 
the trial should not proceed, There would then be 
no cases of irregularity. Such cases now occur only 
because it is inconvenient for the police authorities 
to take the proper course, 


The English Law periodicals are devoting a large 
amount of space to a discussion of the merits and 


demerits of the proposed Criminal Code. The Code 
is taken up section by section, and the specific pro- 
visions of each section criticised. Those of the pro- 
fession who read the articles will thus become famil- 
iar with the Code before it is adopted as a law, and 
can make suggestions for improvement in time 
for their incorporation therein. The Code will not 
be enacted at the present session of Parliament, but 
as it has the support of the government and there is 
no substantial opposition to it, it cannot fail to be- 
come a law during the next session. 
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NOTES OF CASES. 

N the case of Lehigh Valley Coal Co. v. Jones, de- 
cided by the Supreme Court of Pennsylvania on 
the 6th of May last, the action was brought against 
the owner of a mine to recover for the death of an 
employee of defendant, which was caused by foul 
gas in the mine where he was working. At the 
time of the accident the work was being carried on 
under the general charge of a superintendent, but a 
company of men, of which the deceased was one, 
was under the charge of a foreman, styled ‘the 
mining boss.” At the request of some of these 
men, a moving fan, which kept the mine supplied 
with pure air, was made to run slower by the min- 
ing bess, The natural effect of this was, to check 
the removal of foul gas, and the question was 
whether, if the act of the mining boss was negli- 
gence contributing to the death of the employee, 
the mine owner was liable for such negligence, or 
was relieved therefrom on account of it being the 
act of a fellow-servant. The court held that the 
mining boss was a fellow-servant with the deceased, 
and that, on that account, the mine owner was not 
liable for his negligent acts. ‘‘To constitute em- 
ployees fellow-servants,” says the court, “they need 
not at the time be engaged in the same par- 
ticular work. It is sufficient if they are in the em- 
ployment of the same master, engaged in the same 
common work, and performing duties and services 
for the same general purposes.” The rule is the 
same, although the one injured may be inferior in 
grade, and is subject to the controlling direction of 
the superior whose act caused the injury, pro- 
vided they are both co-operating to effect the same 
common object. The reason upon which this rule 
is placed by the court is, that each one who enters 
the service of another takes upon himself all the 
ordinary risks of the employment in which he en- 
gages, and the negligent acts of his fellow-workmen 
in the general course of his employment are within 
those ordinary risks, See Wilson v. Merry, L. R., 1 
H. L. Se. App. 326; Hall v. Johnson, 34 L. J. Exch. 
222; Morgan v. Vale of N. Ry. Oo., 35 L. J. Q. B. 23; 
Howell v. L. S. Steel Co., L. R., 10 Q. B. 62; Albro v. 
Canal Co., 6 Cush. 75; Gilman v. Eastern R. R. Co., 
10 Allen, 239. As to who are fellow-servants, see 
Wood’s Mast. and Serv., 835 to 851, where all the 

various authorities are collected and compared. 


In Farrell v. Richards, 1 N. J. L. J. 201, decided 
in the New Jersey Court of Chancery at the May 
(1878) term, a bill was filed by the owners of a mill, 
operated by the water of a stream upon which it 
was situated, to prevent the owner of lands upon 
the same stream, above the mill, from diverting the 
water for the purpose of irrigating his land. The 
defendant, after using the water for this purpose, 





returned the surplus into the stream. The court 
held that the defendant had no right to so use the 
water as to diminish its quantity, to the prejudice 
of the complainant, saying that, ‘‘ while every ripa- 
rian owner has the right to use the water flowing 
through his land for the proper irrigation of such 
land, his use for that purpose must be such as not 
essentially to interfere with the natural flow of the 
stream, or essentially and to the material injury of 
the proprietors below to diminish the quantity of 
the water that goes to them.” In Dumont v. Kel- 
logg, 29 Mich. 420; 18 Am. Rep. 102, it is held that 
the different owners of land through which a stream 
flows are each entitled to a reasonable use of the 
same, and an injury to one owner incidental to the 
reasonable use of the stream by another gives no 
right of redress. Here it was alleged that defend- 


/ant, who was the owner of lands upon a stream 


above plaintiff, by constructing a dam with a large 
reservoir caused a material diminution of the flow 
of the stream through plaintiff’s lands, by reason of 
evaporation, and it was held that plaintiff could 
not maintain an action therefor. In Chase v. Silver- 
stone, 62 Me. 175; 16 Am. Rep. 419, defendant dug 
a well on his own land, in good faith, for the ob- 
taining of water for his own use, and thereby 
diverted the water which had been accustomed to 
flow through an unknown subterranean current into 
plaintiff's spring, and it was held that he was not 
liable to plaintiff for the damage caused thereby. 
See, also, Merrill v. Parker, Coxe, 460; Arnold v. 
Foot, 12 Wend. 330; Kauffman v. Griesemer, 26 
Penn. St. 74; Tyler v. Wilkinson, 4 Mason, 400; 
Blanchard v. Baker, 8 Me. 253; Colburn v. Richards, 
13 Mass. 420; Anthony v. Lapham, 5 Pick. 178. 


In the case of Pool v. Higinson, just decided by 
Judge Van Hoesen of the New York Court of Com- 
mon Pleas, the plaintiff and defendant occupied 
apartments in the same building, those of plaintiff 
being immediately under those of defendant. De- 
fendant was the father of an infant child about 15 
months old, which was sick with the pains of 
teething and consequently very fretful. In order to 
quiet the child, defendant was in the habit of draw- 
ing it about the carpeted floor of his apartment at 
various,times both during the day and night, in a ve- 
hicle, known as a parlor baby carriage, which weighed 
abeut 9 pounds, and which had two small wheels 
and a movable caster under it. The noise caused 
by this annoyed plaintiff when in his apartments, 
and he asked that it be restrained as a nuisance. 
It did not appear that the noise was made unneces- 
sarily, or for any other purpose than the one stated. 
The injunction was refused, the court saying that 
the occupants of buildings where there are other 
tenants, cannot restrain the others from any use of 
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their own apartments, consistent with good neighbor- 
ship, and with a reasonable regard for the comfort of 
others. ‘‘If the rocking of a cradle, the wheeling 
of a carriage, the whirling of a sewing machine or 
the discord of ill-played music, disturb the inmates of 
an apartment house, no relief by injunction can be 
obtained, unless the proof be clear that the noise is 
unreasonable and made without due regard to the 
rights and comforts of other occupants.” It is 
sometimes difficult to state what noises are action- 
able, but those which seem to be the usual and nec- 
essary in domestic life cannot be restrained. And 
it has been held that the annoyance caused by the 
noise of children collected in a school, even when it 
caused a diminution of the value of property, 
would not be sufficient to authorize an injunction, 
even where those maintaining a school had cove- 
nanted not to devote the premises to any purpose 
that would be a nuisance to the neighbors. Harri- 
son Vv. Good, L, R., 11 Eq. Cas. 338. In the case of 
noisy trades carried on in or near dwellings the rule 
is different, though here every case depends more or 
less on its own facts. Durgan v. Waddle, 9 Ired. 
244; Bishop v. Banks, 33 Conn. 121; Davidson v. 
Isham, 1 Stockt. 186; Wood on Nuisances, § 542, 
etc. 


The United States Circuit Court for the District 


of Oregon in the Matter of Spencer decided on the 
Sth ult., holds that under the provisions of the nat- 
uralization law an alien who applies for admission 
to citizenship must show that he has behaved as a 
man of good moral character during all the time of 


his residence in the United States. In this case the 
applicant, after he had declared his intention to be- 
come a citizen, was convicted of perjury and sen- 
tenced to imprisonment. After he had served a 
part of his sentence he was unqualifiedly pardoned 
upon the grounds as stated in the pardon that it ap- 
peared that there were doubts as to his guilt, and 
that unless he was released from prison there was 
danger that he would lose his homestead. The 
court held that he had not behaved as a man of 
good moral character within the requirements of 
the statute, and that the pardon did not operate to 
avoid his misbehavior. The pardon, it was said, 
while absolving the applicant from the guilt of his 
offense and relieving him from the legal disabilities 
consequent thereupon, did not operate retrospect- 
ively and do away with the fact of his conviction. 
The fact remained that he had been guilty of per- 
jury and had not behaved as a man of good moral 
character. In He parte Garland, 4 Wall. 380, it is 
said that ‘‘a pardon reaches both the punishment 
prescribed for the offense and the guilt of the 
offender; and when the pardon is full it releases 
the punishment and blots out of existence the guilt, 
so that the offender is as innocent as if he had never 





committed the offense.” This would at first sight 
appear to conflict with the principal case, but it can 
be understood to refer to the future, not the past con- 
dition of the offender, and so understood is in har- 
mony with the language of Blackstone (4 Black. 
402), which is this: “The effect of such a pardon 
by the king is to make the offender a new man; to 
acquit him of all corporal penalties and forfeitures 
annexed to that offense for which he obtained his 
pardon, and not so much to restore him to his former 
as to give him anewcapacity. See, also, Bac. Abr., 
tit. Pardon, H. 


In State v. Easton, 30 Ohio St. 542, the Supreme 
Court Commission of Ohio holds that it is nota 
good plea to an indictment for murder that a member 
of the grand jury which found such indictment was 
a nephew of the person who was murdered. The 
general rule is, that while it may be a ground of 
exception to a grand juror that he has expressed an 
opinion in relation to the guilt of a party whose case 
will probably be presented, the objection must be 
taken before, and it will not be heard after indict- 
ment found. People v. Jewett, 3 Wend. 314. In 
Tucker's Case 8 Mass. 286, it was suggested to the 
court, before the juror was sworn, that a grand juror 
was aneighbor of the accused person, and had origi- 
nated the complaint against him, but the objection 
was not sustained. In State v. Quimby, 51 Me. 395, 
it was objected before arraignment that a person 
exempt from jury duty had served on the grand 
jury. The court held that exemption was a personal 
privilege and did not furnish a ground for challenge. 
The same was held in State v. Firshner, 48 N. H. 89. 
In United States v. White, 5 Cranch, 457, it was held 
that the fact that one of the grand jurors who found 
the indictment had previously expressed an opinion 
that the defendant was guilty of the offense charged, 
was no ground fora plea in abatement of the in- 
dictment, the court laying down the general rule 
that exceptions to grand jurors for favor are only 
cause for challenge before they are sworn or before 
indictment found, and not for a plea in abatement. 
In Commonwealth v. Smith, 9 Mass. 107, a plea in 
abatement that one of the grand jurors was a Quaker, 
and so disqualified, was not sustained, the court 
holding that objections to the personal qualifications 
of a juror must be made before indictment found, 
though this was doubted in Commonwealth v. Parker, 
2 Pick. 550. In Rolland v. Commonwealth, 22 Am. 
Rep. 758; 8. C., 82 Penn. St. 306, it was held to be 
no ground for quashing an indictment for burglary 
that two of the grand jurors were stockholders in the 
bank burglarized. See, also, State v. Herndon, 5 
Blackf. 75; Thayer v. People, 2 Doug. (Mich.) 417; 
State v. Ostrander, 18 Iowa, 488; State v. Reid, 20 
id. 414; Breeding v. State, 11 Texas, 257; Meeks v. 
State, 57 Ga. 829; State v. Rockafellow, 1 Halst. 382, 
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UNLAWFUL USE OF HIGHWAYS. 


T is a general and well-settled rule of law that 
highways are intended simply for the passage of 
the public and the uses necessarily incident thereto; 
and that any other use of them,—except in cities 
where necessity has subjected them to certain urban 
servitudes,—is unauthorized. There are a few cases 
illustrative of one phase of this rule that it may be 
of interest to notice briefly. 

At the common law towns and counties were 
under no obligation to keep highways in repair, and 
were, as a consequence, not liable for injuries result- 
ing from a want of repair; but in the New England 
States, and many of the other States, this obligation 
and this liability have been imposed by statute. In 
New York the obligation has been imposed but not 
the resulting liability. These statutes, however, in 
terms impose the duty and create the liability only 
as to ‘‘travelers.” What is meant by this term has 
been defined in two or three cases. In McCarthy v. 
Portland, 67 Me. 167, the plaintiff received an injury 
from a defective highway while using it solely for the 
purpose of horse racing. In an action against the 
city under the statute the court held that no action 
lay, as the plaintiff was not, at the time of the injury, 
a traveler, though it was of the opinion that the action 
could have been maintained had the fast driving 
been merely incidental to a lawful use of the high- 
way. The court said in the course of its opinion: 


“To enable the plaintiff to recover, he must have 
been a ‘traveler.’ That is not all. He must have 
been traveling for some purpose or other for which 
streets are required to be constructed and kept in re- 
pair. A person may be a traveler, but not such within 
the contemplation of the statute, which gives compen- 
sation for an injury occasioned by a defect in a high- 
way. He may be within or without the protection of 
the statute, and still be a traveler. The distinction 
between what is a legitimate use of the streets or the 

‘contrary is a nice and narrow one, and still it is an 

appreciable and palpable distinction. A boy may be 
within the protection of the statute while running 
upon a street, if going to or returning from school; 
but not if participating at the time ina game of 
ball being carried on in the highway. He might be 
a traveler, perhaps, under some circumstances, while 
sliding down hill on his way to school; but not, if 
merely engaged in sliding down hill as a pastime 
and sport. The statute requires that the way shall 
be ‘‘safe and convenient for travelers with horses, 
teams and carriages.” <A horse being driven or led 
upon the street may be in the sense of the statute 
the horse of a traveler; but if an estray upon the 
common or highway, he would not be.” 


In Blodgett v. Boston, 8 Allen, 237, it was held 
that if a boy using a highway simply for purposes of 
play meet with an injury through a defect in the 
highway, he cannot for the same reason maintain an 
action against the city or town therefor; but Bige- 
low, C. J., expressed the opinion that if a child were 
injured while passing over a highway he would not 
be barred of remedy because at the time engaged in 





some childish sport. The same distinction between 
the use of highways for mere purposes of play and 
their use in the ordinary mode for purposes of pleas- 
ure was made in Higginson v. Nahant, 11 Allen, 530, 
in considering the purposes for which a highway 
may be laid out and land taken therefor under the 
right of eminent domain. 

So, it has been held that one who, while stopping 
in the highway for conversation, leans against a de- 
fective railing and is injured by reason of its insuffi- 
ciency, cannot recover of the town. Stickney v. 
Salem, 3 Allen, 374; Heland v. Lowell, id. 407; Stin- 
son v. Gardiner, 42 Me. 248. 

But in Britton v. Cummington, 197 Mass. 347, 
where a traveler left his carriage for a few minutes 
to pick some berries by the wayside, and his horses 
became unmanageable and backed over a precipice, 
the court held that it was a question for the jury 
whether the plaintiff had ceased to be a traveler for 
the time being. Chapman, C. J., said: ‘‘ There 
can be no doubt that a traveler on the highway may 
stop his horse, alight from his carriage, and employ 
himself, while out of his carriage, in acts that have 
no connection with his journey orits purpose. Bab- 
son v. Rockport, 101 Mass. 93. Such a position and 
such employment, for a reasonable time, would not 
of itself deprive him of his rights as a traveler. 
Rests of such a character, during a journey, are 
common. They may be of such a character as to 
make it clear that the party has ceased to use the 
highway as a traveler; and when there is no 
evidence that the plaintiff is using it as a traveler, 
it is the duty of the court to take the case from 
the jury, as in Stickney v. Salem, 3 Allen, 374.” 

Where an elephant was injured by reason of a de- 
fect in a bridge over which he was being driven, 
the same court directed the case to be left to the 
jury to determine whether, under all the circum- 
stances, an elephant was an animal suitable and 
proper to be taken along a highway. Gregory v. 
Adams, 14 Gray, 242. Under the enlarged views 
taken as to the uses of highways by Mr. Justice 
Cooley, in Macomber v. Nichols, 34 Mich. 212; 8. C., 
22 Am. Rep. 522, the owner of the elephant ought 
to have recovered. That learned judge in deciding 
against the right of one to recover whose horse had 
been frightened by a steam locomotive moving 
along the highway, said: ‘‘ Persons making use 
of horses as means of travel or traffic by the high- 
ways have no rights therein superior to those who 
make use of the way in other modes. * * Im- 
proved methods of locomotion are perfectly admis- 
sible, if any shall be discovered, and they cannot 
be excluded from the existing public roads, pro- 
vided their use is consistent with the present meth- 
ods.” 

But an illegal use of a highway will not always 
prevent recovery for an injury through a defect 


therein, Thus, in Baker v. Portland, 58 Me. 199; 8. 
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C., 4 Am. Rep. 274, the plaintiff was injured by a 
defect in the way while driving at a rate of speed 
prohibited by the village ordinance, and a judgment 
in his favor was sustained, the jury having found 
that the fast driving did not contribute to the in- 
jury. The court said: ‘‘ Undoubtedly there are many 
cases where the contemporaneous violation of the 
law by the plaintiff is so connected with his claim 
for damages as to preclude his recovery; but to lay 
down such a rule as the counsel claims, and to dis- 
regard the distinction implied in the ruling of which 
he complains, would be productive oftentimes of 
palpable injustice. The fact that a party plaintiff 
in an action of this description was at the time of 
the injury passing another wayfarer on the wrong 
side of the street, or without giving him half of the 
road, or that he was traveling on runners without 
bells, in contravention of the statute, or that he was 
smoking a cigar in the street in violation of a mu- 
nicipal ordinance, while it might subject the offender 
to a penalty, will not excuse the town for a neglect 
to make its ways safe and convenient for travelers, 
if the commission of the plaintiff’s offense did not 
in any degree contribute to produce the injury of 
which he complains.” 

This distinction seems to us well taken. While 
it is undoubtedly true that if a plaintiff’s negligence 
or unlawful act concur in causing an injury to him, 
he cannot recover, but the rule means something 
more than concurrence in point of time. 

Somewhat akin to the foregoing case are those 
cases, ‘holding that one traveling on Sunday, not 
from necessity or charity, cannot recover of a town 
for injuries caused by a defective way: Cratty v. 
Bangor, 57 Me. 423; 8. C.,2 Am. Rep. 56; Feital 
v. Middlesex, 109 Mass. 398; S. C., 12 Am. Rep. 720; 
Johnson v. Irashurgh, 47 Vt. 28; 8. C., 19 Am. Rep. 
111; O'Connell v. Lewiston, 65 Me. 34; 8S. C., 20 
Am. Rep. 673. But the same distinction seems not 
to have been made in such cases, for they were de- 
cided on the sole ground that the violation of the 
statute and the injury were concurrent in point of 
time. The distinction was, however, made in Sut- 
ton v. Wauwatosa, 29 Wis. 21; 8. C., 9 Am. Rep. 539. 
It was there held that the fact that the plaintiff was 
violating a statute prohibiting the doing of secular 
work on Sunday, by driving his cattle to market, 
would not prevent his recovering of the town dam- 
ages for injuries to the cattle, occasioned by a de- 
fective bridge. Dixon, C. J., in the course of an 
elaborate opinion, said: ‘‘ The cases may be summed 
up and the result stated generally to be the affirm- 
ance of two very just and plain principles of law 
as applicable to civil actions of this nature, namely, 
first, that one party to the action, when called upon 
to answer for the consequences of his own wrongful 
act done to the other, cannot allege or reply the 
separate or distinct wrongful act of the other, done 
not to himself nor to his injury, and not necessarily 





connected with, or leading to, or causing or pro- 
ducing the wrongful act complained of; and, sec- 
ondly, that the fault, want of due care, or negli- 
gence on the part of the plaintiff, which will pre- 
clude a recovery for the injury complained of, as 
contributing to it, must be some act or conduct of 
the plaintiff having the relation to that injury of a 
cause to the effect produced by it.” 

That a plaintiff is using a highway in violation 
of law will not prevent his recovery of damages for 
an injury caused by the carelessness of another, 
where the unlawful act did not contribute to the 
injury. Thus, where two persons were racing, and 
one negligently injured the other, it was held that 
the latter could recover. Welch v. Wesson, 6 Gray, 
505. So where the plaintiff's team was standing in 
a street in a manner prohibited by statute, and was 
carelessly run into by the defendant, a recovery was 
sustained. Steele v. Burkhardt, 104 Mass, 59; 8.C., 
6 Am. Rep. 191. 

a 

THE STATUS OF THE MILITIA IN TIME OF 

RIOT. 

I. 
THE CITIZEN AND THE SOLDIER. 

OR the -purposes of internal police, that is, the 
maintenance of public order and the protection of 
the liberty, property and safety of the individual,* all 
nations have some kind of special service. The army 
is the great final protective power, and its function is 
the maintenance of the autonomy and integrity of the 
State. But the disinclination to maintain a national 
army is, with us, a national characteristic, ‘and our 
country regards the militia as “ the most natural de- 
fense of a free country,’’ + the militia being essentially 
a citizen soldiery—a sort of disciplined armed and 
equipped posse comitatus.t For many years our militia 
consisted of the entire body of male citizens between 
the ages of 18 and 45, and it was long before our legis- 
lators realized the truth of these words of Hamilton, 
‘* Though the scheme for disciplining the whole nation 
must be abandoned as mischievous and impracticable, 
yet it is a matter of the utmost importance that a well- 
digested plan should, as soon as possible, be adopted 
for the proper establishment of the militia. The at- 
tention of the government ought particularly to be 
directed to the formation of a select corps of moderate 
size, upon such principles as will really fit it for ser- 
vice in case of need.” + At last, in 1870, our Legisla- 
ture provided for an efficient and well-regulated mili- 
tia, and in a measure established a title to that “ pub- 
lic gratitude ’’ which Washington long before had said 

such legislation would deserve. 

The State militia owe aduty both to the State and 
the National government, being a citizen soldiery of 
both governments, and yet always retaining the char- 
acter of a distinct military force belonging to the 
State. The Constitution of the United States pro- 
vides for its arming and equipment, as does our State 
Constitution. Its establishment as a police force is 





* Droit Administratif, Pradier Fodéré, 663. 


+ Federalist, No. 29. 
t See People v. McLeod, 25 Wend. 483-579. 
§ People v. Campbell, 40N. Y. 186. 
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provided for by section 242 of the Military Code, in 
these words: ‘“‘In case of any breach of the peace, 
tumult, riot, or resistance to process of this State, or 
imminent danger thereof, it shall be lawful for the 
sheriff of any county, or the mayor of any city, to 
call for aid upon the commandant of any division, 
brigade, regiment, eto. ; and it shall be the duty of the 
commanding officer, etc., to order out, in aid of the 
civil authorities, the military force, or any part thereof, 
under his command,” etc. The ‘‘act to enforce the 
laws and preserve order,” of April 15, 1845, had already 
empowered the Governor to call out the troops in case 
of forcible resistance of process or of insurrection. 
Apart from both of these statutes, however, the Gov- 
ernor as executive and commander-in-chief had the 
ultimate command of the militia forces for the main- 
tenance of the public safety. 

By sections 251 and 252 of the Military Code, provis- 
ion is made for the establishment of rules and regula- 
tions not in conflict with the established law, in ac- 
cordance with which the ‘‘ General Regulations for the 
Military Forces”’ of this State have been issued from 
the Adjutant-General’s office, the last issue being that 
of November 17, 1876, and which may be considered 
as furming a part of the military law of the State. 
Article XLVI, under the title ‘“ Special Services,’’ is 
intended to serve as a guide to commanding officers 
in cases of riot and insurrection, and to enlighten such 
officers as to the extent and limits of their powers and 
duties. 

It is purposed here to discuss the legal status of the 
suldiery in the event of riot or insurrection, to dis- 
cover when, how far, and in what character it may 
act, the nature of the acts for the suppression of which 
force may be employed; and to what extent those exe- 
cuting the common law of force are, because of their 
character as soldiers or militiamen, shielded from in- 
quiry and protected by the orders of their superiors. 
As will be seen, there is a not insignificant body of law 
upon this subject, flowing from the highest and most 
authoritative sources. As a point of departure we 
cannot do better than take the article referred to 
(XLVI of the General Regulations, and in this dis- 
cussion originality and speculation will every where be 
sacrificed to certainty, for it is of the first import- 
auce that we should know the law exactly as it is. 

Section 796 provides for retention in the hands of 
the military authorities of the command of the troops 
and the exaction of subordination and discipline. 
Section 797 requires, ‘‘ They (the military authorities) 
may cause the troops to arrest all rioters and other 
persons found in open resistance to the civil authori- 
ties, and are empowered and required to overcome 
such resistance aud secure and keep the peace, by 
the use, if necessary, of their arms and all the 
power which they possess. But they are not author- 
ized to punish any person for an offense, however 
amenable he may be to punishment.’’ Section 801. 
“The military commander will ordinarily look to 
the officer who has called to his aid the military force, 
for directions as to when the force shall be used. If, 
however, after a lawful call into service, no instruc- 
tions are given to him, by reason of the sickness, ab- 
sence, inability, or death of such officer, or for any 
other cause, * * * the military commander will, 
if the occasion shall require the use of a military 
force, himself so direct the troops, as to secure the 
public peace and the due observance of law, agreeably 
to the call made upon him by the civil authority.” 





Section 804 provides for the method of proceeding 
to be observed by its troops when ordered to disperse 
a riotous assemblage. 

Section 805 provides: ‘‘The commander must him- 
self examine the scene of disorder, and then, in view 
of all the circumstances, exercise a sound discretion 
as to the measure of force demanded. His honest 
and reasonable judgment, in a case of apparent neces- 
sity, is all that is required by the law, and his lawful 
command will be a sufficient protection to all who are 
subject to his orders.”’ 

Then follow several sections stating that the taking 
of human life is legally justifiable when necessarily 
committed by public officers and those acting under 
them in support of law, or discharge of their legal 
duty in the apprehension of a felon, or the “ lawful 
suppression of any riot, or in lawfully keeping and 
preserving the peace.’’ § 806. ‘ It will be an axiom for 
the guidance of military commanders,” says section 
807, **to use no unnecessary violence,”’ but to employ 
all necessary force for the attainment of their object. 
Section 808 declares all persons countenancing a riot 
to be principals. 

These instructions appearing in General Regula- 
tions, it is of the utmost importance to see in how far 
they are an exact expression of the law. They are ad- 
dressed to a great organized body of our people, and 
in the highest possible sense demand of the lawyer 
the most attentive study —the more so that the law 
upon the subject has a great and interesting history. 

Almost every point covered by these sections of the 
General Regulations was raised for discussion in one 
form or another by the famous No Popery Riots of 
1780 in London. The King, in his speech delivered 
June 19, after the tumult had subsided, said: *‘ The 
outrages committed by bands of lawless and desperate 
men, in various parts of this metropolis, broke 
forth with violence into acts of felony and trea- 
son,’ overbore “all civil authority and threatened 
* * * directly the immediate subversion of all legal 
power, the destruction of all property, and the confu- 
sion of every order in the State.”’ At the time Lon- 
don was full of soldiers, called in for the emergency, 
but through the imbecility of the government and the 
prevalence of a notion that the military could not act 
except under the direction of a magistrate, and that 
under all circumstances they were unjustified in using 
force until the expiration of an hour after the reading 
of the Riot Act, the troops were not called upon to 
forcibly quell the disturbance. This inactivity of the 
military and the powerlessness of the civil forces 
made possible the extreme state of affairs described 
by the King, who found it necessary to call a council 
to advise him as to the proper meaning of the Riot 
Act; for in 1768 certain officers had been found crim- 
inally guilty for having taken life in the suppression 
of aninsurrection. The council finding itself called 
upon to decide the very delicate question as to the 
right of the soldiery to use force, declined to give any 
decision. The King then demanded of Wedderburn, 
the Attorney-General, his opinion, and upon his as- 
surance that military force might be exercised, the 
King made proclamation as follows: ‘“‘ We have, there- 
fore, issued the most direct and effectual orders to all 
our officers by an immediate exertion of their utmost 
force, to repress the same, of which all persons are to 
take uotice.’’ This was followed by an order from 
the Adjutant-General’s office: ‘‘In obedience to an 
order of the King in council, the military to act 
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without waiting for directions from the civil magis- 
trates, and to use force for dispersing the illegal and 
tumultuous assemblies of the people.’’ Under these 
orders the troops took active measures of suppression, 
the disturbance was quieted, and the prisoners taken 
turned over to the ordinary courts for trial. 

The legality of this proceeding was fully discussed 
upon the presentation, in the House of Lords, of an 
address in response to the King’s speech, and approving 
of what His Majesty had done. It was objected by 
some of the peers that the firing upon the people could 
not be justified, ‘‘except by martial law proclaimed 
under a special exercise of the royal prerogative.” 
Lord Mansfield, himself the greatest sufferer, although 
not thereby prejudiced in his reasoning, responded. 
“My lords, the noble duke who last addressed the 
house is utterly mistaken in supposing that the em- 
ployment of the military to suppress the late riots 
proceeded from an extraordinary exertion of the royal 
prerogative, and in his inferences that we were living 
under martial law. I hold that His Majesty, in the 
orders he issued by the advice of his ministers, acted 
perfectly and strictly according to the common law of 
the land and the principles of the Constitution * * * 
The insurgents * * * for some days usurped su- 
preme authority, and acted as masters of this Metropo- 
lis. Besides high treason * * * they were guilty of 
many acts of felony, by burning private houses, and 
stealing as well as destroying private property. Here, 
then, * * * we shall find the true ground upon 
which His Majesty * * * proceeded. 

‘“* * * Every individual in his private capacity 
may lawfully interfere to suppress a riot, much more 
to prevent acts of felony, treason and rebellion. But 
not only is he authorized to interfere for such a pur- 
pose, but it is his duty to do so; and, if called upon by 
magistrate, he is punishable in case of refusal. What 
any single individual may lawfully do for the preven- 
tion of crime,and preservation of the public peace, 
may be done by any number assembled to perform 
their duty as good citizens. It is the peculiar busi- 
ness of all constables to apprehend rioters, to en- 
deavor to disperse all unlawful assemblies, and in case 
of resistance, to attack, wound, nay, kill those who 
continue to resist, taking care not to commit unneces- 
sary violence, or to abuse the power legally vested in 
them. Every one is justified in doing what is neces- 
sary for the faithful discharge of the duties annexed 
to his office, although he is doubly culpable if he want- 
only commits an illegal act under the color or pretext 
of law. The persons who assisted in the suppression 
of these tumults are to be considered mere private in- 
dividuals, acting as duty required. 

‘“* * * We have not been living under martial law, 
but under that law which it has long been my sacred 
function to administer. For any violation of that 
law the offenders are amenable to our ordinary courts 
of justice, and may be tried before a jury of their 
countrymen. * * * Consequently, the idea is false 
that we are living under a military government, or 
that, since the commencement of the riots, any part 
of the laws or of the Constitution has been dispensed 
with. * * * The King’s extraordinary prerogative 
to proclaim martial law (whatever that may be) is 
clearly out of the question. His Majesty, and those 
who have advised him, have acted in strict conformity 
to the common law. The military have been called in 
—and very wisely called in—not as soldiers, but as citi- 
zens. No matter whether their coats be red or brown, 





they were employed, not to subvert, but to preserve 
the laws and Constitution.” * 

Campbell remarks that Lord Mansfield used afterward 
to say ‘‘ that perhaps some blame might have attached 
upon himself as well as on others in authority, for 
their forbearance in not having directed force to have 
been, at the first moment, repelled by force, it being the 
highest humanity to check the infancy of tumults.” 

Concerning these questions, as concerning so many 
others, the great chief justice almost made an end of 
discussion; and yet a full and sufficient statement of 
the facts and the argument cau be found in no work 
upon public or military law, and this is of itself suf- 
ficient justification for here considering it so at length. 
We here find an exact expression of the law as it after- 
ward came to be declared from the bench, the phrase- 
ology of the courts more than reflecting the color of 
Lord Mansfield’s thought and words. A syllabus of 
the principles inclosed in the argument would run 
somewhat after this manner: It is not only the citi- 
zen’s right, but his duty, in time of riot or insurrec- 
tion, to have recourse to the law of force.+ Such use of 
force need not await the call of the civil authorities. 
The military never ceases to be a body of citizens, and 
in suppressing tumult acts as citizens, not as soldiers. 
But an improper exertion of force is illegal aud pun- 
ishable. 

From this line of reasoning it should follow also 
that an inferior can only avail himself of the order 
of his superior as a defense, when from a civil stand- 
point he would have been fully justified by law in doing 
as he did even without any such orders. Before enter- 
ing upon the examination of this last question, it will 
be necessary to examine those later authorities where 
the principles laid down by Lord Mansfield in debate 
were actually applied by the courts, and consequently 
have the weight of authoritative judicial precedents. 

Mr. Simmons, in his able work on Courts-Martial, 
collates the authorities upon the questions under con- 
sideration, although, singularly enough, he fails to 
refer to the renowned speech of Lord Mansfield. His 
first reference is to the opinion of Lord Ellenborough, 
written in 1801, while he was Attorney-General, and 
incorporated in the Queen’s Regulations for the in- 
struction of the officers and troops. The principle 
maintained is that ‘‘ in case of sudden riot or disturb- 
ance, any of His Majesty’s subjects, without the pres- 
ence of a peace officer of any description, may arm 
themselves, and of course may use ordinary means of 
force to suppress such riot and disturbance.’’ After 
citing Lord Chief Justice Popham’s Reports, 121, Keel- 
ing, 79, and Hawkins, the Attorney-General proceeds: 
“And what His Majesty’s subjects may do, they also 
ought to do for the suppression of public tumult. * * 

* Whatever any other class of His Majesty’s subjects 
may allowably do in this particular, the military may 
unquestionably do also.’’ It is advisable, however, 
says the same authority, that the attendance of the 
peace officers be procured; ‘‘ but still, in cases of great 
emergency, the military as well as all other individuals 
may act without their presence.” 





*The entire speech will be found in Campbéll’s Lives of 
the Chief Justices, vol. 3, ch. 38. It has been referred to 
and ably discussed in two valuable articles upon Martial 
Law, one by Mr. James Grant, to be found in 14 Law Mag. 
N. S. 217, the other by C. H. Hopwood, Esq., Judicial Society 
Papers (1866), vol. 3, p. 219. 

+ And see People v. McLeod. ante, where it is held: “Force 
becomes lawful where the laws are set at deflance.” 
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In Burdett v. Abbott, 4 Taunt. 449, C.J. Sir James 
Mansfield makes mention of the speech of Lord Mans- 
field in 1780, first, however, saying: ‘‘ Since much has 
been said about soldiers, I will correct a strange mis- 
taken notion which has got abroad, that because men 
are soldiers they cease to be citizens; a soldier is 
gifted with all the rights of other citizens, and he is as 
much bound to prevent a breach of the peace ora 
felony as any other citizen.”” He then refers to the 
fact that in ancient times the posse comitatus must 
necessarily in great measure have consisted of military 
tenants, and passes on to a reiteration of principles al- 
ready established by his great predecessor. 

These same questions were again brought up for dis- 
cussion by the occurrence of the Bristol riots in 1831. 
Lord C. J. Tindal, in addressing a grand jury, almost 
repeated the words of Lord Ellenborough, dwelling 
most insistently upon the point that it is every man’s 
duty to take immediate and, if necessary, forcible ac- 
tion for the suppression of ariotous and tumultuous 
assembly even in the absence of a magistrate. ‘It is 
the duty,” says he, ‘“‘of every subject to act for him- 
self, * * * * and he may be assured that what- 
ever is honestly done by him in the execution of the 
object will be supported and justified by the common 
law; and whilst I am stating the obligation imposed by 
law on every subject of the realm, I wish to observe 
that the law acknowledges no distinction between the 
soldier and the private individual. The soldier is still 
a citizen lying under the same obligation and invested 
with the same authority to preserve the peace of the 
King as any other subject.”” And these propositions 
were re-asserted by Mr. J. Littledale at the trial of the 
mayor of Bristol. 

Now, as a result of this inquiry, it may be said — and 
this is the principle upon which all that is laid down in 
our General Regulations must ultimately rest — that, 
in the eyes of the law, the soldier, whether in the reg- 
ular or militia service, is still and only a citizen, re- 
sponsible in the same measure as other citizens for his 
actions, subject to all of the duties of a citizen, but 
with certain further special and technical professional 
duties superadded. How far these added professional 
duties regulate or modify the manner in which one’s 
duty as a citizen is to be done, and how far the plea 
that any action complained of was done in obedience 
to such professional duty, can be availed of as a de- 
fense, remains to be seen. 

Wm. M. Ivins. 
a 


WHAT PROPERTY IS SUBJECT TO ATTACH- 
MENT. 


NEW YORK COURT OF APPEALS, JUNE 18, .1878. 


DUNLOP V. PATTERSON FIRE INSURANCE COMPANY. 


While as a general rule the Court of Appeals will not re- 
view orders granting, refusing or vacating attachments, 
if the property sought to be attached is not legally the 
subject of attachment, then is a case presented of which 
that court has jurisdiction. 

The residuary interest of the debtor in money deposited 
by him in the hands of the clerk of a court as security 
for costs in another suit is subject to an attachment 
under the provisions of the e. 


PPEAL by the receiver of defendant, the Pat- 
terson Fire Insurance Company, from an order of 
the General Term of the Supreme Court affirming an 
order of the Special Term refusing to set aside an at- 
tachment. 





The attachment was issued against the company 
named, and it was served upon the clerk of the City 
Court of Brooklyn, to hold moneys deposited with 
him to secure an appeal in another action. The re- 
ceiver of the company claimed to have the same set 
aside on grounds stated in the opinion. 

Preston Stevenson, for appellant. 

Faul Fuller, for respondent. 

Foueger, J. As a general rule, orders granting, re- 
fusing or vacating attachments will not be reviewed 
by this court. Sartwell v. Field, 68 N. Y. 341; Wallace 
v. Costle, id. 373. It is now urged, however, that the 
property which was attached in this case was in the 
custody of a court of record; that it was, therefore, 
incapable of being seized or levied upon by attach- 
ment, and that the case is as if an attachment had been 
granted without the power so to do in the court or ju- 
dicial officer allowing it. In case of want of power to 
grant them, such orders are the subject of review in 
this court (Tilton v. Beecher, 59 N. Y. 176); and the 
ground upon which this appeal is placed is analogous 
to that. The application is not so much in its essence 
in this branch to dissolve or vacate the order itself as 
it is to have a judicial declaration that the particular 
property affected by it is not liable to attachment, and 
ought, therefore, to be released from even the seeming 
effect of the order. And if the property sought to be 
affected is not legally the subject of attachment there 
is a case presented of which this court has jurisdic- 
tion. Doubtless the property which was in fact made 
the subject of attachment was in the custody of an 
officer of a court of record, and the appellant would 
at the time have had no right to remove it therefrom 
or to meddle with it. But, doubtless, also, the appel- 
lant had a right and interest in that property which 
was capable of being transferred by it by its own act 
of assignment. Had it made an assignment of it that 
act would not have removed it from the custody of the 
officer holding it, nor would it have put upon him any 
greater liability than he assumed by the primary re- 
ception of it. He was liable to hold it to answer the 
event of the litigation of Redfield with the appellant 
and to return to the latter all that was not required to 
answer the proper demand of the former. And after 
the litigation should have been over with Redfield 
would not the clerk have been liable to the defendant 
for the whole or a residuum of the moneys, which lia- 
bility could be enforced? And it was this last liability 
which would be the subject of the assignment. The 
claimant and real appellant in this case is a receiver 
appointed by a court in equity. He gets whatever 
title he has to this property by operation of law or by 
av assignment in fact compelled by a court. Now, 
could not that same liability be the subject of a trans- 
fer by process of law, as well as by the act of the cor- 
poration or by operation of law, and there be no illegal 
interference with the official power and duty of the 
officer holding the property ? We think thatit could. It 
may be granted that no process should have been is- 
sued which commanded the taking actual possession 
of the property, either exclusive of the clerk of the 
City Court, or in common with him, nor, however the 
process was worded, should it have been executed by 
taking or attempting to take such possession. To such 
extent are some of the cases cited for the appellant. 
But there was power to grant an attachment against 
the property of the appellant. The money in the 
hands of the cierk of the City Court, or a residuary 
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interest in it, was such property. The fund itself 
could not be taken away from him. It was the right 
to have from him, after the litigation with Redfield 
was ended, the whole or a residue of that money, 
which was such property. That right was not in the 
custody of that clerk, so that he could ever retain it, 
or of right pass it toanother. An attachment against 
the appellant’s property, levied upon that, took noth- 
ing out of the custody of the clerk nor meddled with 
any thing in his hands. It seized upon an intangible 
right by means of the order of the Supreme Court and 
notice to the clerk of the issuance thereof. Such pro- 
cess and such action upon it made no conflict of juris- 
diction between the two courts. The City Court held 
the money with a conceded right. The officer of the 
Supreme Court held the right to receive it, or some of 
it, from the clerk, when the City Court should see fit 
to declare the purpose fully served for which it took it 
into custody. It would not be contended that a chose 
in action is not liable to attachment (Coddington v. 
Gilbert, 5 Duer, 72; affirmed, 17 N. Y. 489); yet it may 
exist without a right to an immediate possession of 
the ultimate object of it. A right to a legacy, charged 
upon land, may be attached in the hands of a devisee 
of the land, though the attaching officer may not 
manually take the fund from him. The old Code, 
section 234, expressly allowed the levy by attachment 
on rights or shares in associate or corporate stock and 
the sale thereof. And the new Code allows it, section 
647. But there was and is no manual taking of any 
part of the property of the corporation, nor interfer- 
ence therewith or with its business or rights. 

That the clerk of the City Court may be required to 
furnish a certificate is no invasion of his privileges or 


of the rights or jurisdiction of the court of which he 


is an officer. A subpoena may issue to him from the 
proper court, to bring with him some of the records of 
the City Court, and if he fails he may be punished for 
contempt. It is not otherwise with the power to com- 
pel a certificate. We may uot deny that the appellant 
has numerous and respectable decisions, which tend 
to sustain the views which he has urged upon us. 
From some of them we will not differ. They are 
those which hold that a process out of one court to its 
officers may not be served by a manual interference 
with the possession of property in the custody of the 
officer of another court, by virtue of its process, such 
interference carried to the point of the exclusion of 
the latter officer; nor may there be an interference 
which, though it stops short of exclusion, claims and 
takes a joint possession of the property. Of this class 
is Freeman v. Howe, 24 How. (U.S.) 450. Neither may 
we deny the sounduess of other decisions to the end 
that such process as an execution to a sheriff, which 
can be executed to effect only by an actual caption 
of the property which is sought to be subjected to it, 
may not be levied upon property in the hands of an 
officer of the court, under certain circumstances. Of 
this class are Turner v. Fendall, 1 Cranch, 117; Baker 
y. Kenworthy, 41 N. Y. 215. But they go upon the 
ground that an execution directs the taking of the 
goods and chattels of the defendant, and that money 
not yet paid over to him, though he has the right to 
have payment of it, is not his goods, and so there can 
be no caption of it as such. But when the process is 
also against a right to have property, and may be exe- 
cuted against an intangible right, by giving notice of 
the existence of the process, or by garnishment, as it is 
called, the reason of the rule, from the cases just cited, 





does not remain. It is not denied, I think, in that class 
of cases, that if there exists such relation between the 
officer and the defendant in the attachment suit as 
that there is a credit, or the right of the latter may be 
deemed effects of his, there may be a garnishment 
(Wilder v. Bailey, 3 Mass. 289, 292); or if the money 
have been intrusted or deposited with the office by the 
attachment defendant. Id. Clearly, in the case be- 
fore us, the defendant did deposit and intrust with 
the clerk its own money, which remained its own 
money when the attachment order was served upon 
the clerk; and that money always has been the goods, 
credits and effects of the defendant deposited in the 
hands of the clerk, and of which he is a trustee of the 
defendant. Id. 294. 

There is another class of cases. They hold that a 
debt that has passed into judgment against the debtor 
may not be attached in his hands. Shinn v. Zimmer- 
mann, 3 Zab. 150. It is for the reason that the debtor 
is then liable to the execution on the judgment and 
has no chance to plead the levy of the attachment; 
and if the latter be held good against him, he would be 
placed between clashing peremptory processes of dif- 
ferent courts. It is not necessary to inquire whether 
this rule is applicable to our process of attachment, for 
it is not involved in the facts of this case. 

There is another class of cases which comes nearer 
to that in hand. It is held by them in general terms 
that money iu the hands of a public officer is not the 
subject of attachment. In some of them the decision 
is put upon the phases of the statute allowing the pro- 
cess (Cheely v. Breever, 7 Mass. 259), where the words 
of the statute required an intrusting and deposit by 
the debtor with the officer, which words are not in our 
Code; and if they were, are met by the facts of our 
cases. Or the money was part of a mass of public 
money held by the officer for public purposes, the right 
to which in the attachment debtor did not have the 
character of a private claim against the officer. Bulk- 
ley v. Eckert, 3 Peun. St. 368. It is not to be denied, 
however, that a broader rule has been laid down that 
no person drawing his authority from the law, and 
obliged to execute it according to the rules of law, can 
be charged as garnishee in respect of any money or 
property held by him in virtue of that authority. See 
Drake on Attachments, §§ 494 et seg., and cases cited. 
I have examined enough of those cases to per- 
ceive the rules laid down by them; in all which I have 
read, however, there is this to be noticed, that the 
money in the hands of the officer of the law did not go 
there directly from the debtor in the attachment, but 
from some other and original and independent source, 
over which the attachment debtor had no control as 
an owner. Coppell v. Smith, 4'T. R. 313. In this there 
is a material distinction from our case. Here the 
money was the absolute property of the attachment 
debtor, and always continued to be its property, sub- 
ject to the express and limited right of the clerk over 
it, conferred principally by the act of the attachment 
debtor, as when the right of the clerk to withhold the 
whole or a part of it ceased, that debtor could demand 
and have the whole or a part of it. Why, as above 
suggested, might not the debtor have its right of pro- 
ceeding as against the clerk? And, if so, why not be 
able to transfer that right? And, if so, why may not 
the law transfer it? Even in some of the cases above 
referred to there is a distinction taken which makes 
for one view —as if money is collected by a sheriff in 
excess of the needs of the execution, that excess is at- 
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tachable (Pierce v. Carlton, 12 Ill. 258; Lightner v. 
Steinagle, 33 id. 510), and the reason given is that such 
excess isso much money in the hands of the officer, 
had and received for the use of the debtor in the exe- 
cution. The same reason applies here to any portion 
of the deposit with the clerk in excess of the amount 
needed to satisfy the claim of Redfield. It is further 
said that if any thing arises to change the relation of 
the officer from an official obligation to personal liabil- 
ity, he will be amenable to the process of garnish- 
ment. It will be seen further on, herein, that this 
charge was effected in the case in hand, and it is to be 
seen, on examination, that many of the reasons given 
against the power to attach moneys or the right to 
moneys in the hands of an officer do not apply to the 
case before us. In addition to those already given is 
this, that it would lead to litigation in one suit over 
the effects in another, and would produce embar- 
rassment and confusion to permit one process to 
intercept money raised on another while in the 
hands of the officer and that it might often lead to in- 
justice, inasmuch as often the names of persons who 
have the real right to money raised by process do not 
appear upon the process by which the money was got. 
Ross v. Clark, 1 Dallas (Penn.), 354; Crane v. Freese, 1 
Harr. (N. J.) 305. Yet, notwithstanding this, in the 
case last cited it was held that the attachment was 
well levied on the rights and credits of the attachment 
debtor in the hands of the sheriff, and a feasible way 
was pointed oat of avoiding the difficulties spoken of, 
viz.: for the officer to bring the money into court, 
which can control the application of the funds. In the 
case in hand the money is already in court, susceptible 
to the treatment indicated. It is urged that the inter- 
est of the defendant in the money on deposit is but 
contingent; and then it is claimed that an attachment 
may not be levied upon a contingent interest. 

There are decisions to the effect claimed by the ap- 
pellant. Bates v. N. 0. J.& G. N. R. R. Co., 13 How. 
616; Jones v. Brodner, 10 Barb. 193; Faulkner v. 
Waters, 11 Pick. 473. It is not necessary that we now 
examine these cases and determine whether we coin- 
cide with the conclusions of them. In the case in hand 
the right of the attachment debtor in the deposit was 
not contingent. The original legal title to it was in 
the debtor, and the ultimate title still remained in it, 
subject to the liability of the money to answer the 
claim upon it of Redfield. That claim by stipulation 
of the parties to the action in the City Court, con- 
firmed by the order of that court, had been adjusted 
and liquidated at a sum certain, and there was left 
considerable balance to be returned to the attachment 
debtor, which that order directed the clerk to pay over 
to the attorney of the defendant in that action or to 
his order. Thus there was a right in the money on 
deposit fixed and certain. 

The point made by the appellant that the court be- 
low should have permitted the receiver of the defend- 
ant to have come into the case in place of the de- 
fendant, is of no avail here. It is a matter in the 
discretion of that court. The receiver is its officer. 
It may see the way to protect his interest and those of 
the defendant, as well in the present position of the 
parties as that sought by him, and we may not inter- 
fere with its discretion. 

Nor is the point tenable that the court below got no 
jurisdiction by reason of the defective service, or 
want of service, of the summons in the case of one of 
the plaintiffs in the attachment suits. We have 








passed upon this question lately in the case of Howe 
Machine Co. v. Pettibone, MS. opinion, May, 1878. 
We find no reason fora reversal of the orders ap- 
pealed from; they should be affirmed. 
—__o_ 


LIABILITY OF MASTER FOR SERVANT’S ACTS. 


NEW YORK COURT OF APPEALS, MAY 21, 1878. 


Mort v. Consumers’ Ice Co. 


For the acts of the servant within the general gorge of his 
employment while engaged in his master’s business, 
and done with a view to the furtherance of that busi- 
ness and the master’s interest, the master will be re- 
sponsible, whether the act be done negligently, want- 

pee or even willfully, though if a servant goes outside 

of his employment and for his own purposes, acts 
maliciously, the master will not be liable. 

In an action for injury from a collision between defend- 
ant’s wagon, driven by his servant, and plaintiff's car- 
riage it was shown that the wagon was at the time 
driven at an unusual speed through the street and neg- 
ligently against plaintiff’s carriage. Plaintiff's driver, 
on cross-examination, testified that he could make 
nothing else out of it than that defendant’s servant 
caused the collision purposely, but qualified this by 
saying that he could not tell whether it was so done. 
Held, that it was for the jury to say whether the act of 
the servant was intentional and outside of his employ- 
ment. 

The answer was introduced in evidence by plaintiff. Held, 
that he was not thereby estopped to deny statements 
made in the answer. 

CTION by Alexander B. Mott to recover for in- 
juries caused by a collision between an ice wagon 
belonging to defendant and plaintiff's carriage in the 

public streets. The ice wagon, while being driven by a 

servant of defendant, very rapidly and recklessly 

through the street, ran into and smashed plaintiffs 
carriage in which he was riding, and caused him to be 
thrown out and severely injured. At the trial before 
the New York Court of Common Pleas defendant 
moved for a nonsuit upon the ground that from the 
testimony it appeared that the act of the driver of the 
ice wagon causing the accident was willful, and that 
there was no question forthe jury. The court granted 
the motion, and the judgment entered on the order 
was affirmed at the General Term, from which an ap- 


peal was taken to this court. 

H. F. Hatch, for appellant. 

A. P. Whitehead, for respondent. 

ALLEN, J. The injury complained of was com- 
mitted by a servant of the defendant, and the sole 
question is whether there was evidence for the jury 
that the act of the servant was one for which the mas- 
ter was responsible. The responsibility of the master 
for the acts of a servant rests upon the expressed or 
implied authorization of the act by the master who, 
in the employment of another to act for him, assumes 
all the risks of a wrongful execution of his duties. 
The general principles by which the liability of the 
master to respond for the consequences of the wrong- 
ful acts of his servant are tested, have, in their fre- 
quent discussion by the courts, of late become quite 
familiar; and the only difficulty has been and is to 
apply them to the different circumstances under which 
the question arises. The rule recognized in all the re- 
cent cases, and which does not materially conflict 
with any of the older decisions, although it may 
qualify some of the intimations and casual expressions 
or illustrations of the judges, is, that for the acts of 
the servant within the general scope of his employ- 
ment, while engaged in his master’s business, and 
done with a view to the furtherance of that busi- 
ness and the master’s interest, the master will be 
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responsible whether the act be done negligently, 
wantonly, or even willfully. In general terms, if 
the servant misconducts himself in the course of 
his employment, his acts are the acts of the master, 
who must answer forthem. There are intimations in 
several cases of authority, that for the willful acts of 
the servant the master is not responsible. McManus 
v. Crickett, 1 East, 106; Hibbard v. N. Y. & E.R. R. 
Co., 15 N. Y. 455; Wright v. Wilcox, 19 Wend. 343. But 
these intimations are subject to the material qualifica- 
tion that the acts designated ‘“‘ willful’’ are not done 
in the course of the service, and were not such as the 
servant intended and believed to be for the interest of 
the master. In such case the master would not be ex- 
cused from liability by reason of the quality of the 
act. Limpus v. London Gen. Omnibus Co., 1H. & C. 
526; Seymour v. Greenwood, 6 H. & Ct. 359; affirmed, 7 
id. 355; Shea v. Sixth Avenue R. R. Co., 62 N. Y. 180; 
Jackson v. Second Avenue R. R. Co., 47 id. 274. But 
if a servant goes outside of his employment, and 
without regard to his service, acting maliciously, or in 
order to effect some purpose of his own, wantonly 
commits a trespass or causes damage to another, the 
master is not responsible, so that the inquiry is whether 
the wrongful act is in the course of the employment 
or outside of it and to accomplish a purpose foreign to 
it. In the latter case the relation of master and ser- 
vant does not exist so as to hold the master for the 
act. Croft v. Alison, 4 B. & Ald. 590; Wright v. Wil- 
cox, supra; Vanderbilt v. Richmond Turnpike Co., 2 
Comst. 479; Male v. Lord, 39 N. Y. 381; Frazer v. 
Freeman, 43 id. 566; Higgins v. Watervliet T. Co., 46 
id. 23; Rounds v. D., L. & W. R. R. Co., 64 id. 129; 
Tsaacs v. Third Avenue R. R. Co., 47 id. 122. 

The latter case has been questioned, not for the rea- 
son that any erroneous rule of law was adjudged, but 
upon the ground that the case was supposed not to be 
within the operation of the rules which were held ap- 
plicable. It was, doubtless, a border case, and may 
seem to infringe upon some of the other reported 
cases, but the true test of liability of masters for the 
acts of servants was recognized and affirmed in that 
case, and whatever dissent there may be for the judg- 
ment by reason of a difference of opinion upon the 
facts, the case cannot be regarded as seeking to over- 
rule, qualify, or in any respect change the doctrines of 
any well-considered case. The court held the act of 
the conductor of the cars wholly illegal and entirely 
independent of his employment by the defendant, and 
outside of it, and that it was not committed in the 
performance of his duty to the defendant. It was de- 
cided upon the authority of Vanderbilt v. Richmond 
T. Co., and kindred cases. That case and Limpus v. 
Omnibus Co., supra, are not unlike in circumstances, 
but in the one the master was held, and the other ex- 
cused from liability for the consequences of the ser- 
vant’s acts, but the harmony of the law is in no de- 
gree disturbed by a seeming inconsistency of the two 
cases. 

At the time of the collision with the plaintiff the 
driver of the ice cart was in the actual service and 
employ of the defendant, and, in the act of driving 
through the streets of the city at that time and place, 
was in the course of his employment and in the per- 
formance of his duties to his employer. He was, in 
passing through Fourth avenue with his ice cart, 
within the scope of the express authority conferred 
upon him, and in the performance of the precise ser- 
vice for which he was employed. The evidence would 





have authorized the jury to find that the collision 
with and consequent injury to the plaintiff was the 
result of the careless and reckless driving of the de- 
fendant’s servant, and was, therefore, an act for 
which the deferdant was directly responsible, unless 
the fact was proved to the satisfaction of the jury that 
the servant willfully and maliciously, and to effect 
some purpose of his own outside of his employment, 
committed the injury, or in other words, that at the 
time of the injury and in the act of its commission, 
the relation of master and servant did not exist; and 
to sustain the nonsuit the evidence must have been so 
conclusive that the jury could not have found a ver- 
dict for the plaintiff. The only evidence, other than 
of the fact that the servant drove the ice cart at an 
unusual speed through the street and negligently 
against the carriage of the plaintiff, was upon the 
cross-examination of the plaintiff's servant, who was 
by his side in the carriage, who, after stating facts 
tending to show gross carelessness on the part of the 
defendant’s driver, in answer to the question, “‘ Then 
he drove into you purposely?’’ answered: “ It seems 
so; it looks like it; I could not make nothing else of 
it,’’ which was followed by this other question: “‘ He 
must have turned right into you then, and there is no 
other way unless it is done purposely?’’ to which the 
answer was: ‘*‘ Well. I could not tell.’’ At most, and 
leaving out of view the answer to the last interroga- 
tory, it was but the expression of an opinion by the 
witness, that the collision was intentional or willful, 
which was a fact to be determined by the jury and 
not by the witness, and did not, as an opinion, go to 
the other material fact that it was not committed in 
the course of the employment of the driver, and to 
gratify some personal malice or to accomplish some 
purpose of hisown. But, as the opinion of the wit- 
ness, its whole effect was destroyed by the answer to 
the last question, that he could not tell whether the 
act was intentional or merely negligent. The whole 
evidence of the witness only tended to show gross 
carelessness on the part of the driver of the ice cart, 
and that was the most that the witness intended by 
the answer to either question. When the defense is 
that the wrongful act was not within the general scope 
of the servant’s employment, and so not withiu the 
express or implied authorization of the master, it is 
for the court to pass upon the competency of evidence 
and for the jury to give effect toit. Seymour v. Green- 
wood, supra; Courtney v. Baker, 60 N. Y.1; Jackson 
v. Second Avenue R. R. Co., supra; Rounds v. D., L. 
& W. R.R. Co., supra. It waserror to take the ques- 
tion from the jury. 

Stress is laid upon the answer of the defendant, put 
in evidence for some unexplained and incomprehensi- 
ble purpose by the plaintiff, and by which it is now 
urged the plaintiff is estopped. The admissions of the 
auswer were not necessary to prove the relation be- 
tween the defendant and the driver of the ice cart, 
and that the latter was in the service of the former, as 
that had been admitted upon the trial, and the further 
allegation that the servant ‘‘ willfully and not negli- 
gently or carelessly drove said ice cart against the car- 
riage of the said plaintiff, and caused some injury 
thereto,” is the statement relied upon when used by 
the plaintiff as estopping him from claiming that the 
act was one for which the defendant was responsible. 
Ordinarily a party is not bound by the admission of 
his adversary of which he gives evidence, but is at lib- 





erty to use it so far as it makes in his favor and to dis- 
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prove the residue—that is, he is not estopped by it. 
The fact that the admission is in a pleading does not 
change its character or create an estoppel. The an- 
swer admitted the injury, and it was for the jury, 
upon the evidence, to say whether the true cause was 
assigned by the answer; but the answer does not ex- 
clude all presumption of liability on the part of the 
master, and therefore did not preclude a recovery by 
the plaintiff. The act may have been “ willful”’ and 
yet committed in the course of the employment, 
and within the authority of the defendant, and 
the contrary is not averred, as it should have been in 
order fully to defend the action and exclude all pre- 
sumption of liability. Shea v. Sixth Ave. R. R. Co., 
supra; Seymour v. Greenwood, supra; Limpus v. Lon- 
don Gen. Omnibus Co., supra; Weed v. Panama R. Co., 
17 N. Y. 362; Sanford v. Hishth Ave. R. R. Co., 23 id. 
343. 
It is not made to appear by the answer that the ser- 
vant committed the act wholly for a purpose of his 
own, disregarding the object for which he was em- 
ployed, and not intending: by the wrongful act to exe- 
cute it. It is consistent with the answer that the act 
was done in the execution of the authority given him, 
and for the purpose of performing the directious of 
the defendant; there was clearly no estoppel, and 
there was evidence, taken in connection with the an- 
swer, upon which the jury might have found that the 
act was a negligent or even a reckless act in the course 
of the employment of the servant, and one for which 
the defendant was responsible. The answer did not 


conclude the plaintiff, and the case was one for the 


jury. 
The judgment must be reversed and a new trial 
granted. All concur. 
——_q____— 
OWNERSHIP OF SURPLUS IN SAVINGS 
BANKS. 
SUPREME COURT OF THE UNITED STATES, OCTOBER 
TERM, 1877. 
HUNTINGTON, appellant, v. NATIONAL SAVINGS 
BANK. 

Plaintiff and others were incorporated as a savings bank by 
a charter which provided that the bank should receive 
deposits, and that the income “of all deposits should 
be divided among the depositors according to the terms 
of interest stipulated.” There was no capital stock, 
but the bank was required to file a bond for $200,000 to 
secure the deposits. Held, that the corporators had no 
claim to the profits made by the bank, and could not 
ask for an accounting therefor. 

PPEAL from the Supreme Court of the District of 
Columbia. The action was brought for an ac- 
counting, by Fanny A. Huntington, administratrix, 

and Frank H. Gassaway, administrator, of W. S. 

Huntington, deceased, against the National Savings 

Bank of the District of Columbia. The opinion states 

the facts. 

Mr. Justice StRoNG delivered the opinion of the 


court. 

The bill of the complainants assumes that as per- 
sonal representatives of William S. Huntington, de- 
ceased, they have an equitable ownership of one-six- 
teenth part of the franchises, property and privileges 
of the defendant corporation, and that, as such repre- 
sentatives, they are entitled to call for an account of 
the profits made, and to demand payment to them of 
one-sixteenth part of the value of the franchises and 
property as well as profits. Whether this assumption 





is well founded or not—whether the estate of their 
intestate has any pecuniary interest in the corporate 
franchise and property can be determined only after a 
careful examination of the defendant’scharter. The 
corporation was created by an act of Congress approved 
May 24, 1870, entitled ‘“‘ An act to incorporate the Na- 
tional Union Savings Bank of the District of Colum- 
bia.”” By that act George H. Plant, William S. Hunt- 
ington, and fourteen other persons named and their 
successors were declared to be a body politic and cor- 
porate under the corporate name mentioned, having 
succession, capable of suing and being sued, of having 
acommon seal, and generally of doing and perform- 
ing all things relative to the object of the institution, 
lawful for any individual or body politic or corporate 
to do. 

The object of the institution was declared in the 
4th section. By that it was enacted that the *‘ corpo- 
ration may receive on deposit, for the use and benefit 
of the depositors, all sums of money offered for that 
purpose,”’ and invest the same in the manner therein 
described. The section then adding: ‘‘The income 
or interest of all deposits shall be divided among the 
depositors or their legal representatives, according to 
the terms of interest stipulated.’’ 

The 8th section required an annual report to be 
made to Congress, specifying the number of depositors, 
total number of deposits, amount invested in bank 
stock and deposited in bank on interest, amount se- 
cured by bank stock, amount invested in public funds, 
loans on mortgage of real estate, loans on personal se- 
curities, amount of cash on hand, total dividends of 
the year, and annual expenses of the institution, all of 
which to be certified and sworn to by the treasurer and 
five managers or more. 

Section 9 required the books of the corporation, at 
all times during their hours of busi;:ess, to be kept open 
for the inspection and examination of the comptroller 
of the currency or depositors. 

The 11th section enacted that the corporation should 
file with the clerk of the Supreme Court of the Dis- 
trict a bond with security in the penal sum of $200,000, 
approved by one of the judges of the court, condi- 
tioned to pay to every depositor or person entitled 
such sum as the party may be entitled to, within 
thirty days after such deposit shall be demanded, 
which bond might be sued by any depositor or per- 
son entitled, after such demand and refusal to pay. 

Other provisions of the act require the officers of 
the corporation to give security and take an oath for 
the faithful discharge of their duties, and forbid any 
officer, director, or committee charged with the duty 
of investing the deposits to borrow any portion thereof 
or use the same except in paying the expenses of the 
corporation. 

These are all the provisions that have any relation 
to the question we are considering. It is to be noticed 
that the charter does not authorize the creation of any 
corporate stock or capital, nor does it contemplate the 
existence of any other than the deposits which may 
be made. The corporators are not required to con- 
tribute any thing. There are of consequence no share- 
holders. Not a word is said in the instrument respect- 
ing any dividends of capital or even of profits to 
others than the depositors. Certainly no express au- 
thority is given to make dividends to the corporators, 
and:we discover nothing from which such authority can 
beinferred. The dividends of which areturn is required 
by the 8th section to be made to Congress are evidently 
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those spoken of in the 4th, as made to the depositors. 
The rules to be applied to the construction of corpo- 
rate grants are well known. A corporation created by 
statute can exercise no powers and has no rights ex- 
cept such as are expressly given or necessarily implied. 
In this case so far from there being an implication of 
any pecuniary interest in the corporators or any duty 
due to them from the corporation, the,contrary is ex- 
pressly declared. The institution, having no capital 
stock, whatever liability, if any there may be to the 
corporators, must be satisfied out of the profits made 
from the deposits. But the charter, when conferring 
the power to receive money on deposit, limits it to re- 
ceiving for ‘‘ the use and benefit of the depositors,’’ and 
directs how it may be invested. It further declares 
that ‘‘the income or interest of all deposits shall be 
divided among the depositors or their legal representa- 
tives,” not among the depositors and the corpora- 
tors. It is true the income or interest is to be divided 
among the depositors, “according to the terms of in- 
terest stipulated,’’ implying, perhaps, that the divi- 
dend may be less than the interest received by the 
corporation, but there is nothing in the charter that 
indicates the excess is for the benefit of the corpora- 
tors. It is to provide for the necessary expenses of 
the institution authorized to be paid, and, perhaps, to 
raise a contingent fund to meet pussible losses. 

During the argument our attention was called to the 
1lth section of the charter, which requires the corpo- 
ration to file a bond with security, in the penal sum of 
$200,000, conditioned to pay and satisfy depositors, and 
it is argued that this bond may be considered as cap- 
ital contributed by the corporators named in the char- 
ter, and hence we are asked to infer that they have a 
pecuniary interest which entitles them to a division 
of the profits, as also to a share of the capital, and to 
a beneficial interest in the franchise. If this were so, 
the complainants’ bill does not aver that William 8S. 
Huntington was one of the obligors in the bond, or 
that he was even in that mode one of the contribu- 
tors to capital stock. But if it be assumed that he 
was, it would still be true that the bond was in no 
sense capital owned by the corporation or by the cor- 
porators. It was required by the charter solely for 
the security of the depositors or creditors of the in- 
stitution. The corporation was required to give the 
bond with security, but what tthe security should be 
was left to the approval of a judge of the Supreme 
Court of the District. There was no requirement that 
the corporators should sign the bond, much less that 
all of them should. The security might have been 
given by strangers exclusively, or by one or more of 
the corporators. If given by the latter the obligors 
would have been bound, not as corporators, but as 
any other persons having no connection with the insti- 
tution. 

We think the complainants have mistaken the na- 
ture of the corporation. It is not a commercial part- 
nership nor is it an artificial being, the members of 
which have property interests in it. Nor is it strictly 
eleemosynary. Its purpose is rather to furnish a safe 
depositary for the money of those members of the 
community disposed to intrust their property to its 
keeping. It is somewhat of the nature of such cor- 
porations, as church wardens for the conservation of 
the goods of a parish, the college of surgeons for the 
promotion of medical science, or the society of anti- 
quaries for the advancement of the study of antiqui- 
ties. Its purpose is a public advantage without any 





interest in its members. The title of the act incor- 
porating it indicates its purpose, namely, an act to in- 
corporate a national savings bank, and the only powers 
given to it were those we have mentioned, powers 
necessary to carry out the only avowed purpose, which 
was to enable it to receive deposits for the use and 
benefit of depositors, dividing the income or interest 
of all deposits among its depositors or their legal repre- 
sentatives. It is like many other savings instistitions 
incorporated in England and in this country during 


_the last sixty years, intended only for provident in- 


vestment, in which the management and supervision 
are eutirely out of the hands of the parties whose 
money is at stake, and which are quasi benevolent and 
most useful because they hold out no encouragement 
to speculative dealing or commercial trading. This 
was the original idea of savings banks. Scratchley’s 
Treatise on Savings Banks, passim; Grant’s Law of 
Bankers, 571, where, in defining savings banks, it is 
said the bank derives no benefit whatever from any 
deposit or the produce thereof. Such are savings 
banks in England, under the statutes of Geo. 4, ch. 92, 
§ 2, and 26 and 27 Vict., ch. 87. Very many such exist 
in this country. Among the earliest are some in Mas- 
sachusetts, organized under a general law passed in 
1834, which contained a provision like the one in the 
act of Congress, that the income or profit of all de- 
posits shall be divided among the depositors, with just 
deduction of reasonable expenses. They exist also in 
New York, Pennsylvania, Maine, Connecticut, and 
other States. Indeed, until recently, the primary idea 
of a savings bank has been that it is an institution in 
the hands of disinterested persons, the profits of 
which, after deducting the necessary expenses of con- 
ducting the business, inure wholly to the benefit of the 
depositors in dividends or in a reserved surplus for 
their greater security. Such, very plainly, is the de- 
fendant corporation in this case. The complainants 
have, therefore, no pecuniary interest in it, and no 
right to the relief they ask. 

The decree of the Supreme Court of the District 
dismissing the complainants’ bill is affirmed, with 


costs. 
—__>___—__ 


LIABILITY OF MUNICIPAL CORPORATION ON 
CONTRACTS MADE FOR ITS BENEFIT. 


CITY COURT OF BROOKLYN, GENERAL TERM, 
JULY, 1878. 


KINGSLEY V. CiTy OF BROOKLYN. 


Where a board of commissioners were authorized to cause 
public work to be done, and there was no statutory pro- 
vision as to the manner in which the work should be let, 
held, that jthe same could be let without inviting compe- 
tition. 

By Laws 1870, chapter 652, commissioners were authorized to 
prepare a plan for supplying the city of Brooklyn with 
water, and to acquire ds in the name of the city for 
that purpose. A plan was prepared, and by another stat- 
ute (Laws 1871, ch. 47) the commissioners were empowered 
tocarry the plan into effect, and a certain sum was author- 
ized to be expended. No direction as to the manner in 
which the plan was to be carried out was given. Held, (1) 
that the commissioners were not compelled to call for bids 
for the work, but might let the same by private con- 
tract; (2) that a right to make changes in the work without 
specifiying the prices to be paid for the new work could be 
legally reserved to the city; (8) that the city would be 
liable to the contractors who had entered into the agree- 
ment for the work for the amount of the work actual 
done to the extent of the amount authorized to be ex- 
pended; (4) and the fact that the work had not been 
completed would not relieve the ee the completion hav- 
ing been prevented by a direction of the city to discontinue 
the work. 

PPEAL from a judgment entered upon the report 
of referees in an action upon «4 ‘contract. The 


facts are given in the opinion. 
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Joshua M. Van Cott and B. F. Tracy, for plaintiffs. 
Wm. C. DeWitt and John E. Parsons, for defendant. 


Nerison, C. J. The appeal by the defendant brings 
up the question whether the referees erred in ordering 
the judgment that was entered; the appeal by the 
plaintiffs, the question whether the referees should 
have directed judgment only for an amount equal to 
the unexpended part of the original appropriation, and 
if not, the further question whether we have the power 
to modify the judgment by ordering that it be in- 
creased to the sum so found due. 

We take up, as first in order, the case on the defend- 
ant’s appeal. 

The Legislature had imposed upon the permanent 
board of water and sewerage commissioners the duty 
of preparing and submitting to the common council 
of the city of Brooklyn a plan for furnishing an in- 
creased supply of water for the city, including such 
extension of the present works and the construction 
of such further reservoirs, conduits and other struc- 
tures as might be necessary for that purpose, together 
with an estimate of the probable cost thereof, and 
directed them to acquire, in the name of the city, the 
title to such lands, ponds and streams as might be 
necessary. Laws of 1870, ch. 652. 

A plan was prepared, submitted to the common 
council and approved. 

By another statute the commissioners were di- 
rected to carry that plan into effect, and to cause 
the necessary work to be done. The direction in the 
former act as to acquiring the necessary lands, etc., 
was repeated, and authority given to the city to Issue 
bonds. Laws of 1871, ch. 47. 

Before proceeding to contract for the work, and 
upon the advice of the chief engineer, Mr. Adams, 
the commissioners obtained from contractors esti- 
mates and bids for the different kinds of work pro- 
posed to be done, but the engineer advised the com- 
missioners not to accept either of the bids, as the 
price charged for excavation was considered too high. 
He stated that the bid of Kingsley & Keeney was the 
lowest of the five estimates received, and that, if they 
would reduce the charge for excavation to fifty-five 
cents per cubic yard, the contract should be given to 
them; that their bid would then be $44,675 lower than 
that of either of the other parties, and in that state- 
ment and recommendation, Mr. Kirkwood, the other 
engineer, cencurred. The proposed reduction having 
been assented to, the agreement under which these 
plaintiffs have performed work and furnished materi- 
als, as found by the referees, was executed, under 
date of January 9, 1872. 

The first question is as to the validity of that agree- 
ment. There was no call for bids with a view to public 
competition, nor need there have been. A board of 
commissioners charged with the duty of contracting 
could do so at the common law, save when expressly 
directed and restrained. Hobert v. City of Detroit, 17 
Mich. 246; Miller v. City of Milwaukee, 14 Wis. 642. 
From the course of legislation with us, it appears that 
this board, in letting out work of this class, was under 
no prescription as to inviting competition. It is to be 
further observed that the acts of 1870 and 1871, before 
referred to, left the commissioners to contract, with 
such observances, and in such forms, as might be found 
expedient. That, in such a case, competing contract- 
ors need not be called in, was determined in Greene 


v. Mayor, etc., of New York, 60 N. Y. 308. This view - 





disposes of one element of the objection that changes 
were made in the specifications after the several pro- 
posals had been put in, and before the contract was 
signed. In the absence of fraud it is not, in a legal 
sense, material whether all the proposing contractors 
saw the specifications, as modified, or not. As the 
commissioners could legally enter into the contract 
without calling in competitors, they could do so with- 
out recalling them. 

The charges of fraud, collusion, conspiracy and favor- 
itism set up in the answer to impeach the contract and 
what was done under it, appear to have been duly con- 
sidered by the referees. In their opinion they discuss 
the matter, and in their report find that there was no 
proof to support those charges. I have carefully gone 
over and analyzed the testimony and the papers in 
these appeal books, and sought to apprehend the force, 
effect and relation of the circumstances, and am satis- 
fied that the referees were correct in the conclusion 
stated by them. 

As the city could not, in the exercise of its inherent 
and implied powers, pledge its credit in acquiring and 
improving lands outside of the city limits, the legisla- 
tive direction given was to be respected; this contract 
so framed as to carry out substantially the purpose of 
the Legislature. 1t was as the case of an agent acting 
on the instructions of a principal. As suggested by 
one of my brethren on the argument, a corporate 
authority to expend fourteen hundred thousand dol- 
lars would not support an agreement to pay two mil- 
lions, and the parties acting were bound to know the 
terms of the statute. In this point of view, it is ma- 
terial that the probable expense of the work, as esti- 
mated and reported by the engineer, including the cost 
of 300 acres of land at Hempstead, was $1,393,743, and 
that the work was let to the plaintiffs for a less sum. 
It further appears that, with the damages assessed and 
paid for the additional land, the whole expenditure as 
proposed, was within the limit of fourteen hundred 
thousand dollars. We have no means, nor had the 
referees, of revising those estimates, no evidence tend- 
ing to show that the parties had reason to doubt their 
correctness. Asthe arrangement for the work did not 
involve the exercise of power,greater than had been 
conferred on the city, the contract was valid and could 
have been enforced. 

The questions raised on the argument relate to what 
was done under the contract as well as to the contract 
itself. The learned counsel for the defendant claim 
that the plan approved by the common council, July 
11, 1870, should have been adhered to strictly, that de- 
partures from and extensions of it were without au- 
thority. The land area in that plan having been fixed 
at 300 acres, it is not easy to reconcile the restrictive 
policy now suggested with the authority given by the 
act of 1871 to acquire, in the name of the city, the title 
to such lands, streams and ponds as might be neces- 
sary. Nor can we reconcile that policy with the ex- 
tension of that land area from the 300 acres thus stated, 
to more than 500, including the so-called Nichols poud, 
now a part of the reservoir. The city acquired and 
paid for the increased quantity of land, and in resist- 
ing in the Supreme Court the plaintiff's application for 
an injunction, and in showing cause for a mandamus 
against the water board, prevailed by alleging that 
the title to the land had been duly acquired, and claim- 
ing the consequent right of possession. It is quite ap- 
parent that yet more land might have been taken 
under the act of 1871 had that been necessary. 1t 
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would seem, therefore, that neither the Legislature 
nor the city intended to adhere very closely to the plan 
of July, 1870. The extension of the land and of the 
water area may not have been of equal necessity or 
importance, but the power and the election to do 
either deserve attention in considering the claim now 
presented on behalf of the defendants. That claim, if 
sound and enforced, would disaffirm the title of the 
city to the land except the 300 acres, as well as prevent 
a recovery for work done thereon, and would justify 
the reclamation of the money paid for what is now 
alleged to be an excess of labor and an excess of land. 

The argument in support of a theory apparently so 
inconsistent and inequitable depends upon the sense 
in which the word ‘“‘ plan” is to be taken, upon the 
terms of the contract, upon the necessity there may 
have been for the changes and extensions made, and 
upon the relation of the city to the property and to 
the persons in charge of and directing the work. 

It appears, from the proofs in the case, that several 
methods for securing an increased supply of water for 
the city had been proposed prior to the legislation to 
which we have referred. That of astorage reservoir 
was finally approved. That was the plan which the 
act of 1871 directed to be carried out, and the word 
plan, thus used, distinguishes this method from the 
other projects which had been suggested. The Legis 
lature intended that the title to the necessary land, 300 
acres or more, should be acquired, that the Hempstead 
reservoir should hold one thousand million gallons of 
water, and, taking the statute as it reads, cost not to 
exceed fourteen hundred thousand dollars. Of the 
mere details of the work and materials, how much of 
each and how applied, matters depending upon prac- 
tical skill and experience, the Legislature could not 
well have taken cognizance. 

We might agree with the learned counsel for the de- 
fendant, if it were’material, that a municipal corpora- 
tion cannot be held on an implied undertaking. But 
here was an express agreement. So, too, if we over- 
look cases like the Harlem Gas-light Co. v. The Mayor, 
etc., of New York, 33 N. Y. 309, and Muller v. The 
Same, 63 id. 358, we might agree that ‘the prin- 
ciple of quantum meruit cannot be applied.”” But the 
prices for this work were fixed, and the method of fix- 
ing the prices of extra work, if any, prescribed. So, 
also,we accept the definition of the word “‘specification”’ 
as given onthe argument. But the criticism is of no 
moment. The paper called a specification had been 
accepted by the board of city works, and by the 
common council, and incorporated in the contract. 
In it, the right to make changes was reserved to the 
city, and of new and substituted work there could 
have been no specific account, or enumeration. There 
can be no doubt as to the legality of such a reservation, 
and as to the plaintiff's covenant to carry out the work 
as directed. It was stipulating in the manner often 
found expedient between individual contractors. But 
it does not appear, from the proofs, that the changes 
in the work were made at the instance or by the pro- 
curement of the plaintiffs, and such is the finding of 
the referees. 

According to the thirteenth section of the specifica- 
tions, the dam at the southern end of the reservoir 
was to be placed on such ground as the engineer should 
direct. It was placed about 200 feet further south than 
had been, at first, contemplated. That added to the 
space within the reservoir, but not to the expense of 
construction. The same section provides for an inter- 





mediate dam, ‘‘ should such division dam be considered 
necessary.’’ It was not found to be necessary, and was 
abandoned, thus avoiding an expense of from $230,000 
to $240,000, and, as the referees find, without prejudice 
to the reservoir. It was well that the questions as to 
the location of one dam and the building of the other 
were held for mature consideration. But had it been 
otherwise, the objections that dispensing with a use- 
less dam, and removing the other to a better site than 
that first selected were departures from the plan, 
would not be entitled to much respect. 

The propriety and, in an undertaking of this ex- 
tended character, the necessity of reserving the right 
to make changes in the construction and work clearly 
appear in relation to the dam at the Nichols pond. 
That dam was to have been the northern boundary of 
the reservoir. It gave way, was repaired, gave way 
again and was found to have no stability whatever. 
In his testimony, Mr. Probasco, the resident engineer, 
describes its rickety condition. (Vol. 1 of case, p. 418.) 
It was liable to be swept into the reservoir by fresh- 
ets. A deposit of “‘black muck’”’ found in the pond, 
impure, if not poisonous, would also be swept into the 
reservoir. Thus it was that Nichols pond, by its own 
force and condition rather than by the election of the 
commissioners and of the engineers, became a part of 
the reservoir, and the excavations made by the plain- 
tiffs, in obedience to the directions given and to the 
terms of their covenant, were necessary, if not una- 
voidable. That work was a mere incident to the con- 
struction of the reservoir, as much so as the removal 
of a land-slide would be to that of a canal. It was 
fairly within the statute which directed that the nec- 
essary work should be done, and it would be a re- 
proach to the law if the stipulated compensation could 
be withheld. 

One of the most delicate, if not difficult questions 
arising in the course of the work had relation to the 
height of the new dam and, of necessity, to that of the 
water to be held by it. In what is called the plan, the 
flow line, representing the surface of the water, the 
reservoir being full, was put at thirty-two feet above 
the tide. Many citizens, including Mayor Kalbfleisch, 
were apprehensive that the dam, built at the height 
required by that flow line, would not be safe. So, after 
much consideration by the engineers, the line was low- 
ered from thirty-two to twenty-nine, the dam to be 
conformed to that reduction. The consequences were 
an increased amount of excavation at great expense, 
the saving of the cost of building a portion of the dam 
three feet high and fourteen hundred feet long, the 
contributions of water from the springs reached by 
the deeper excavations, and the unquestioned benefit 
of a dam safer and more durable than it would other- 
wise have been. 

The learned counsel for the defendants claim that 
the flow line was thus lowered three feet without 
authority, and that there should be no recovery for the 
extra excavations. Wecannot accept that view. The 
general authority to make changes in the work would 
have been sufficient, but the thirteenth section of the 
specification expressly provided that the dam should be 
constructed *‘in every way in accordance with his 
(the engineer’s) instructions,’ and itis apparent that, 
to lower the dam at all, involved the necessity of hav- 
ing the flow line, or the surface of the water, lowered 
to the same extent. Then, too, that question was one 
which the engineer only could understand and prop- 
erly determine. 
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All the changes made in the work have been fully 
stated and considered by the referees. After careful 
deliberation, we agree with them that “ the chief en- 
gineer deemed each and every one of those changes to 
be necessary and proper, and in directing them to be 
made, he acted in good faith; and none of the changes 
were directed or made with the intention of increasing 
the profits of the plaintiffs, or for the purpose of bene- 
fiting them in any manner;” that “the additions, 
omissions and changes did not, nor did either of them, 
change the substantial plan for furnishing an increased 
supply of water for the city of Brooklyn, adopted by 
the common council,’’ and that ‘‘ none of the changes 
made by Colonel Adams, which the plaintiffs carried 
out under his direction, were outside of the plan au- 
thorized by the common council in such a sense as to 
defeat the plaintiff's right to recover.”’ 

We have had occasion to say that the contract was 
valid and could have been enforced. The case of 
Clark v. The Mayor, etc., of New York, 4 N. Y. 338, 
would suffice to show that agreements in such form 
are not regarded with disfavor. It was there held 
that, in a contract as to a section of the Croton aque- 
duct, a public work, the right to make alterations in 
the form and dimensions of it could be reserved, and 
that the contractors were bound to carry out such 
changes, and might recover for the work done. In 
that case, as in this, the work had been stopped by 
the commissioners before its completion. See, also, 
Slusser v. City of Burlington, 42 Iowa, 378, and Harring- 
ton v. Mayor of New York, 10 Hun, 248. 

These plaintiffs were at work on the dam when they 
were directed to quit, in the expressive language of the 
referees, ‘‘were driven from it.’’ That order, which 
plaintiffs were bound to obey, as the city had the right 
to take possession of its property, was given under the 
erroneous impression that the money appropriated for 
the work had been exhausted. It would seem that 
the dam had been nearly completed. We take ex- 
tracts, as to the state of the excavation and of the 
dam, from the deposition of Mayor Schroeder used 
before the Supreme Court, and, as matter of record, 
before the referees. Thus he says, ‘‘ That such excava- 
tion is complete to the extent requisite to the holding 
of 1,000,000,000 of gallons of water, but the stone wall 
or dam has been erected to the height of only twelve 
feet,’ * * * ‘*andall that is necessary in order 
to attain the object for which the said reservoir was 
constructed, and to develop its full efficiency, is to 
complete said stone wall or dam, which can be done at 
a cost not exceeding $20,000.’ General Slocum, presi- 
dent of the board of city works, gave a like estimate 
of the cost. They were both speaking, no doubt, with 
reference to the reduced prices of labor in the market. 
In the contract which they afterward gave to Brady, 
he undertook to finish the dam, build the gate-house 
and other necessary works connected with the dam, 
for $22,799.60. At the time the plaintiff's work was 
stopped there was more than $57,000 of the appropria- 
tion in the treasury, and other sums had been misap- 
plied. It thus appears that at the prices fixed for the 
work by the contract, the money remaining for use 
was more than sufficient to have paid for completing 
the dam, and that, even on the theory that the ex- 
penditure should not exceed the appropriation, the 
defendant put an end to the contract without cause, 
in other words, elected to make default. 

We are disposed to hold firmly to the, distinction 
which exists between municipal and other corporations 





in respect to inferences or imputations of assent, 
adoption, ratification, and the like. But there are cer- 
tain rules of conduct, principles so equitable as to com- 
mand almost universal respect, worthy of observance 
by a municipal government. In contracting for, and 
carrying on the improvement in question the corpor- 
ate authority of the city was vested in the common 
council and the permanent board of water and sewer- 
age commissioners. But, during the preparation for 
and the progress of this work, in the order of official 
succession, three distinguished citizens, neither of 
them wanting in experience or in zealous attention to 
public affairs, represented the city in its highest de- 
partment. Moreover, the persons appointed to have 
supervision of this work, and whose directions the 
contractors were bound to follow — several competent 
engineers — were the agents of the city, and there 
never had been a time when the city, owning the land, 
could not have taken more immediate charge of the 
work with the same right as on the day when the con- 
tractors were dismissed. If the work imposed by the 
enforced inclusion of the Nichols Pond was not to be 
paid for it would have been fair and seemly to inter- 
vene at an early day. The city could not, indeed, be 
estopped by its silent acquiescence, as the citizen 
might be, but there is a strong equity in favor of 
making compensation for work performed, as the 
referees find, in good faith, in pursuance of the agree- 
ment and of the exactions of the defendants’ agents. 

The referees state that there was substantially no 
dispute before them as to the performance of the work 
and the furnishing of the materials, as claimed in the 
plaintiff's bill of particulars. Vol. 2 of case, p. 146. 
On the argument before us one of the learned counsel 
for the defendant made a like statement, with the sug- 
gestion that, for that reason, a compulsory reference 
should not have been ordered. It is well known that 
the application to refer would not have been granted 
if it could have been foreseen that the case would be 
thus tried on the mere questions as to the liability of 
the defendant, or if a stipulation, admitting the ac- 
count as stated, but reserving the other questions, had 
been filed. But the court was constrained to send the 
case to the referees, as the account for work and ma- 
terials, and the amount thereof, were put in issue by 
the pleadings. See opinion thereon in Abbott’s N. C., 
vol. 1, p. 108. 

The referees find that there remains unpaid to the 
plaintiffs on account of the work, after the deduction 
of payments, the sum of one hundred and sixty-seven 
thousand seven hundred and ninety-nine dollars and 
seventy-seven cents, irrespective of interest. Vol. 1, 
p. 9. That isa finding of fact, and cannot be regarded 
as against the weight of evidence. It was strictly in 
accord with the proofs, and we have no power to re- 
verseit. It must, therefore, stand. 

Iam of opinion that the referees were correct in 
stating the account of sums which were to be regarded 
as misapplied, and in the restorations thus made to 
the fund. They regarded that fund, the fourteen 
hundred thousand dollars, as the limit of the appropri- 
ation for this work, and found, as a necessary result, 
that the judgment in this action could only be entered 
for the balance thereof remaining unapplied, with in- 
terest. The defendant prevails thus far, and that 
determination, in a strictly legal sense, was correct. 
We concur with the referees and with the defendant’s 
counsel in their construction of the act of 1871 in re- 
spect to the limit of the appropriation. Whatever 
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ground of complaint the plaintiffs may have, regard- 
ing the amount of the judgment as inadequate, the 
defendant has no legal cause to complain. It cannot 
be said that the contract was ultra vires, as if it pro- 
vided for an expenditure greater than the appropria- 
tion. The limited amount of the judgment is an 
answer to that objection. Nor can it besaid that the 
parties intended to evade the statutory limitation, or 
that the value of the entire work could have been an- 
ticipated. The mere circumstance that the account, as 
finally stated, exceeded the appropriation, does not 
tend to vitiate the agreement. 

The claim of the plaintiffs is not to be defeated be- 
cause they did not complete the reservoir, if they were 
bound to do so, as they were ordered to desist. As 
between individual contractors, the builder would con- 
fessedly recover for his work up to that point; per- 
haps, also, for profits he might have made. The oniy 
distinction between the claim of these plaintiffs and 
of individual contractors, in such a case, is that the 
recovery here is limited to what remained of the ap- 
propriation. 

Iam of opinion that the act of 1875 (Sess. L., chap. 
258) -which authorized the city to issue its bonds to the 
amount of $500,000 for the completion of the reservoir, 
was a ratification of the prosecution of the work. The 
Legislature recognized the existence of the reservoir 
in its unfinished condition, and made provision for its 
completion. This proposition is not affected by the 
fact that the bonds were not issued or the duty to issue 
them imposed in absolute terms. 

The questions as to the supposed obligation of the 
plaintiffs to return money received, and as to the effect 
of voluntary payments, need not be considered. After 
acareful examination we think that none of the ex- 
ceptions were well taken. 

As tothe appeal of the plaintiffs, we have only to 
say that the provision of the Code giving an appellate 
court power to reverse, affirm or modify a judgment 
appealed from, involves a limitation and does not au- 
thorize the increase of the judgment. We are of opin- 
ion that the power of an appellate court, as it had 
previously existed, has been restricted and qualified by 
that statute. The question is of great moment, and 
we do not feel at liberty to give the statute the con- 
struction claimed in support of this appeal. The 
judgment and order appealed from must be affirmed 
with costs. 

Iconcur. A, MoCug, Judge. 

—_—_—_—__+___——_- 
UNITED STATES SUPREME COURT ABSTRACT. 
JURISDICTION. 

1. Of United States Cirewit Court: suit by creditor of 
bank against stockholders.—A citizen of Virginia sued 
the stockholders of a bank incorporated under the 
laws of South Carolina in the United States Circuit 
Court to enforce the statutory liability of the stock- 
holders for the debts of the bank. The bank was not 
made a party and there was no evidence of the citi- 
zenship of the stockholders sued. Held, that the Cir- 
cuit Court had no jurisdiction of the action. Decree 
of Circuit Court, South Carolina, reversed. Godfrey, 
receiver, appellant, v. Terry. Opinion by Miller, J. 

2. Constitutional law: impairing obligation of con- 
tract.—A State cannot legalize the suspension of specie 
payments by banks incorporated under its laws. Ib. 


MUNICIPAL BONDS. 
City isswing, bound by recitals in as to bona fide 





holder.—Under a statute of Texas a city issued its 
bonds which contained a recital that they were issued 
in accordance with the provisions of the statute. Held, 
that the city as against a bona fide holder for value 
and without notice was estopped by the recital from 
denying the regularity of the issue of the bonds. 
Judgment of U.S. Cire. Ct., W. D., Texas, affirmed. 
City of San Antonio v. Mehaffy. Opinion by Swayne, J. 
MARRIAGE. 

When neglect to comply with statute requirements does 
not make invalid.—Where in a State there are statutes 
regulating the celebration of marriage rites, and in- 
flicting penalties on all who disobey the regulations, 
in the absence of any positive statute declaring that 
all marriages not celebrated in the prescribed man- 
ner shall be void, or that none but certain magistrates 
or ministers shall solemnize a marriage, any marriage, 
regularly made according to the common law, without 
observing the statute regulations, would still be a valid 
marriage. Such statutes are held merely directory, 
because marriage is a thing of common right, because 
it is the policy of the State to encourage it, and be- 
canse any other construction would compel holding 
illegitimate the offspring of many parents conscious of 
no violation of law. Accordingly, a charge that if nei- 
ther a minister or a magistrate was present as required 
by the law of Michigan at an alleged marriage in that 
State, the marriage was invalid. held, erroneous. 
Judgment of U. 8. Cire. Ct., W. D. Pennsylvania, re- 
versed. Meister, plaintiff in error, v. Moore. Opinion 


by Strong, J. 
SALE. 


Lien of vendor: contract for payment in gold. —Plain- 
tiff held certain personal property under an agreement 
of purchase whereby the lien of the vendor for the 
purchase-price was to continue until payment, which 
was to be made October Ist. The purchase-price was 
to be paid in gold coin. The payment not being made 
October 1st, defendant, the vendor, took possession of 
the personal property, after which plaintiff replevied 
the same from him. Held, that the contract giving 
defendant a lien for the purchase-money was valid, 
and he was entitled to take possession of the property. 
Held, also, that a charge to the jury that if they found 
the contract on the part of the plaintiff was to pay a 
certain sum of money in gold, they should compute 
the difference between gold and currency and render 
their verdict in dollars and cents in currency, was not 
erroneous. Judgment of Supreme Court of Wyoming 
Territory affirmed. Gregory, plaintiff in error, v. Mor- 
ris. Opinion by Waite, C. J. 


———______——— 
COURT OF APPEALS ABSTRACT. 


BANKRUPTCY. 
Warrant to U. S. marshal to seize property of debtor 
does not authorize taking property in possession of 
another claiming it.—A United States marshal holding 
a warrant issued in bankruptcy proceedings, under 
the 40th section of the bankrupt law, directing him to 
take possession of all the property and effects of the 
debtor, etc., relates to property which belongs to the 
debtor and such as is in his possession and over which 
he exercises contrel, and does. not extend to property 
in the possession of another, to which such other 
claims title, even though it may be claimed that such 
property has been transferred in violation of the bank- 
rupt act. Judgment below affirmed. Doyle v. Sharpe. 
Opinion by Miller, J. 2 
[Decided June 18, 1878.] 
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CONSTITUTIONAL LAW. 

Due process of law: statute authorizing assessment 
without notice, invalid.—‘‘ Due process of law,’’ with- 
out which no citizen can be deprived of his life, lib- 
erty or property, is not confined to judicial proceed- 
ings, but extends to every case which may deprive a 
citizen of life, liberty or property, whether the pro- 
ceeding be judicial, administrative or executive in its 
nature. Accordingly, a statute law imposing an as- 
sessment for-benefits without a notice to and a hear- 
ing, or an opportunity for a hearing, by the owner of 
the property to be assessed (Laws 1870, chap. 619, and 
Laws 1869, chap. 217), held unconstitutional. Judg- 
ment affirmed. Stuart v. Palmer. Opinion by Earl, J. 
[Decided June 18, 1878. Reported below, 10 Hun, 23.] 

FIRE INSURANCE. 

1. Conditions in policy: title: ‘deed’? does not imply 
necessarily fee simple.—An applicant for insurance 
against fire was asked what her title to the property to 
be insured was, and she answered, *“‘ Deed.”’ Held, 
that she did not necessarily mean by this that she had 
a freehold. Judgment below affirmed. Merrill v. 
Agricultural Ins. Co. Opinion by Folger, J. 

2. Inecumbrance : mortgage paid though not discharged 
from record, not.—The applicant warranted that there 
were no incumbrances on the property at the time. 
There were two mortgages upon it which had been 
foreclosed and a sale had thereon, and the mortgages 
were not discharged of record, but they had been paid 
to the attorney for their owner. Held, that there was 
no breach of the warranty, as the mortgages were not 
incumbrances. Ib. 

8. Policy on building and contents divisible: breach 
of contract as to incumbrances on building does not in- 
validate as to contents.—An insurance policy was issued 
upon a building and upon certain personal property 
therein, each being separately named and valued. It 
was made a condition in the policy that if the property 
insured should become incumbered by a mortgage the 
policy should be void. Held, that the contract of 
insurance was not entire, but divisible, and a mortgage 
upon the real property would not render the policy 
void as to the personal property. Ib. 

[Decided May 21, 1878. Reported below, 10 Hun, 428] 
MASTER AND SERVANT. 


1. Who is not fellow-servant so as to excuse master for 
negligence of.—The negligence of one charged by a 
railroad copypany with the duty of dispatching trains 
and designating the number of employees to accompany 
them to control and manage them, in placing an in- 
sufficient number of brikemen on the train, held, im- 
putable to the company so as to render it liable to an 
employee injured in consequence of such negligence. 
Judgment below affirmed. Booth v. Bost. & Alb. R. R. 
Co. Opinion by Andrews, J. 

2. Negligence of other servants is not contributory and 
does not excuse master.—The negligence of a fellow- 
servant to report, it being his duty so to do, that there 
were insufficient brakemen, before the train started, 
held, not to relieve the company. Neither would the 
negligence of the engineer on the train. Ib. 

[Decided March 19, 1878.] 
NEW TRIAL. 

What will authorize.—In order to entitle defendant 
to a new trial where a verdict has been directed for 
plaintiff on the whole evidence, it is not necessary that 





was sufficient to establish a defense, but only that it 
was sufficient to justify the jury in so deciding if they 
gave the evidence the most favorable construction for 
the defendant of which it was capable. Order below 
granting new trial affirmed and judgment for defend- 
ant. Royce v. Watrous. Opinion per Curiam. 
(Decided March 26, 1878.] 
PRACTICE. 

When order in discretion of court below not appeala- 
ble.—In an action in which there were several defend- 
ants, and at a trial had against some of them, plaintiff 
did not bring on a hearing agaiust defendant H. The 
defendants against whom the trial was had entered up 
aseparate judgment in their favor, and upon a sub- 
sequent hearing against H. plaintiff procured findings 
on which he entered upa separate judgment against 
H. Held, that if there were fiudings in the judgment 
against H. which would affect the recovery as to the 
other defendants, it was discretionary in the court be- 
low to determine whether the judgment in favor of 
the other defendants should be vacated. Appeal dis- 
missed. JTyng v. Halstead. Opinion by Church, C. J. 
[Decided June 11, 1878.] 

RELIGIOUS CORPORATION. 

1. Order of sale of property of: where grounds upon 
which order is founded are insufficient, order invalid 
notwithstanding sufficient grounds exist.—Where the 
Supreme Court authorizes the sale of the property of 
a religious corporation upon insufficient grounds, the 
fact that sufficient grounds exist will not render the 
authority valid. Judgment below affirmed in part 
and reversed in part. Madison Avenue Baptist Church 
v. Baptist Church in Oliver Street. Opinion by Earl, J. 

2. Contract ultra vires invalid though executed.—The 
fact that a contract ultra vires has been executed will 
not render it valid. Ib. 

8. Corporation making invalid transfer to another 
must restore consideration to recover property.—A Bap- 
tist church corporation which owned a church edifice 
upon which there was a large mortgage debt, and 
which owed a considerable floating debt, entered into 
an arrangement with a second Baptist church corpora- 
tion whereby the second church was to receive a trans- 
fer of the property of the first and was to pay 
its mortgage debt and a portion of its floating 
debt, and the congregation of the first church 
was to be received into the second church and take 
part in its meetings and the control of its corpo- 
ration and to use the church edifice for worship. 
This arrangement was carried out, the transfer being 
made and the second church paying the mortgage and 
other debts of the first and taking possession of the 
edifice. The order of court authorizing the convey- 
ance of the church property from the first church to the 
second was without authority, and the transfer was 
not made valid thereby. Held, that the first church 
had a right to transfer the possession of the edifice to 
the second in consideration of the payment by the 
second of its debts, and it could not claim the restora- 
tion without a repayment of those debts, and the sec- 
ond was entitled to hold possession until repayment. 
Held, also, that the second, by paying off the mortgage 
debt, under the arrangement was entitled to hold the 
property as mortgagee in possession to secure the pay- 
ment. Ib. 

4. Measure of damages in aciion to recover possession 
of church edifice.--In an action by the first church against 
the second to recover the premises, held, that the rule of 





the appellate court should decide that the evid 
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accounting that the mortgagee in possession should be 
held accountable for the rents and profits of the mort- 
gaged premises was not applicable in this case where 
there were no profits derivable from the premises. The 
rule in this case should be that the plaintiff pay defend- 
ant the amount the latter paid upon the debts owed 
by the former. For the use of the premises the de- 
fendant should bear all the expenses of insurance, 
repairs, taxes, and keeping up the church services, and 
should not receive interest upon the money paid by it 
for plaintiff's debts. Ib. 

[Decided March 19, 1878.] 


NOTES OF RECENT DECISIONS. 


ALTERATION OF INSTRUMENT: ALTERING DATE DIS- 
CHARGES SURETY: HIS SUBSEQUENT PROMISE TO PAY 
NOT A WAIVER.—After making of a promissory note, it 
was altered by the maker, as to the time of payment, 
without the consent of the indorser, who, however, 
but without knowledge of the alteration, promised to 
pay it. Held,in an action against the indorser, that 
the alteration having been made without his authority» 
rendered the note void, and that no subsequent prom- 
ise by him to pay could have the effect of ratifying it. 
Held, also, that without actual knowledge, the promise 
to pay amounted to nothing, the means of knowledge 
alone being insufficient, Ct. Queen’s Bench, Ontario, 
Easter Term, 1878. Wesloh v. Brown (Can. L. J.). 

CONFLICT OF LAW: ACTION BARRED BY LAW OF 
RESIDENCE OF DEFENDANT BARRED ELSEWHERE: 
STATUTE OF LIMITATIONS.—A personal action which 
is barred by the statute of limitations of any State 
where the defendant has resided cannot be main- 
tained in this State, even though the cause of action 
arose here. Sup. Ct., lowa, June, 1878. Davis v. Har- 
per (Cent. L. J.). 

CONTRACT: ILLEGAL CONTRACT: AGREEMENT TO 
LET HALL FOR ATTACK ON CHRISTIANITY UNENFORCE- 
ABLE.—Held, that Christianity is a part of the recog- 
nized law of this Province (Ontario), and, therefore, 
that to an action for breach of contract to let a public 
hall, a plea setting up that the purpose for which said 
hall was intended to be used was for the delivery of 
certain lectures containing an attack upon Christianity 
was a good defense, and plaintiff was not entitled to 
recover. Ct. Queen’s Bench, Ontario, Easter Term, 
1878. Pringle v. Corporation of Napanee (Can. L. J.). 


EJECTMENT: NOT MAINTAINABLE BY PLAINTIFF IN 
POSSESSION.—A plaintiff in possession cannot maintain 
an action of ejectment against one who incommodes 
or interferes with his enjoyment of the premises by 
insisting upon remaining in the house with him. 
Phila. Com. Pleas, June 29, 1878. Buchanan v. Streper 
(Leg. Int.). 

ESTOPPEL: REAL ESTATE SOLD AS FREE OF DOWER 
IN PRESENCE OF WIDOW.—Actual fraud is not neces- 
sary to create an estoppel. Therefore, where, at an 
administrator’s sale, the auctioneer proclaimed that 
the property offered was clear of dower, and the 
widow of the deceased was present and made no ob- 
jection, although of the opinion that she had an inter- 
est in the property, held, that she was estopped from 
afterward setting up her claim against an innocent 
purchaser. Sup. Ct., Missouri, April, 1878. Hart v. 
Giles (Cent. L. J.). 

FIRE INSURANCE: ABANDONMENT OF INSURED 
DWELLING .—Not sleeping at night in a dwelling-house 





which is occupied during the day, and the furniture 
left in it, not abandonment so as to avoid policy. Sup. 
Ct., New York (Fourth Dept., Gen. Term), April, 1878. 
Gibbs v. Continental Ins. Co. 

LIEN: SECRET LIENS VOID AS TO CREDITORS: LAND- 
LORD AND TENANT.— A tenant made a parol agree- 
ment with his landlord, that the crops to be grown on 
certain pieces of land should be the landlord’s, or that 
the landlord should have a lien thereon until certain 
advances made to the tenant were paid. Thecrop was 
not in esse at the time of the agreement. Held, that 
this was an attempt to create a secret lien; that such 
pledge, without the crop being taken into possession 
by the landlord, could not operate to defeat the rights 
of an execution creditor against the tenant; that the 
landlord could not hold the crop so levied upon, under 
a claim of landlord’s lien, for rent due on other prem- 
ises, it appearing that the demise of such premises 
was separate from the demise of theland on which the 
crop was raised. Sup. Ct., Illinois, June 21, 1878. 
Gittings v. Nelson (Chic. L. N.). 

NEGOTIABLE INSTRUMENT: BILL OF EXCHANGE: 
ACCEPTANCE.— Where a party proposes to make a 
conditional acceptance of a bill of exchange, aud com- 
mits that acceptance to writing, he must be careful to 
express fully the condition therein. Hence, where a 
party sent an acceptance by telegram in the following 
words: ‘‘ Will pay A. Harper draft twenty-three hun- 
dred dollars for stock."’ Held, that the acceptance was 
not conditional. Sup. Ct., Illinois, June 21, 1878. 
Coffman v. Campbell (Cent. L. J.). 

WILL: CONSTRUCTION OF: GENERAL DEVISE OF 
ESTATE CARRIES FEE.—A devise of an estate generally 
or indefinitely with a power of disposition over it car- 
ries a fee. But where the estate is given for life only 
the devisee takes only a life estate, although a power 
of disposition by deed or will be annexed, unless there 
be a manifest general intent of the testator which 
would be defeated by adhering to the particular in- 
tent. H. devised his estate, real and personal, to his 
wife G., ‘‘ during her natural life,” with power ‘‘ to ex- 
pend so much of the principal as she may judge neces- 
sary for her comfortable support and maintenance, 
and at her death the remaining portion of said real 
and personal estate or the proceeds of the same to go 
to her children, and I do hereby authorize and em- 
power my wife Georgiana to sell, dispose of and con- 
vey in fee simple any portion of my said estate, but 
the said Georgiana to appropriate or use the proceeds 
in the manner hereinbefore directed.’?’ The power of 
sale never having been executed, and the property 
having been levied on by a creditor of the wife G., 
held, that she had only a life estate in the land. Phila. 

Jom. Pleas, June 29, 1878. Donohugh v. Helme (Leg. 
Int.). 
—— ee 


NEW BOOKS AND NEW EDITIONS. 


WADE ON THE LAW OF NOTICE. 


A Treatise on the Law of Notice as affecting Civil Rights and 
a. By William P. Wade. Chicago: Callaghan 
77 S book is upon a subject of constant practical im- 
portance, but one which we believe has not yet 
been treated in a separate work, although two or more 
books which were promised to cover the same ground, 
ora portion of it, were some time since announced. 
The author has done his work exceedingly well, when 
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we consider the fact that he had no model to follow in 
arranging the various sub-heads of his subject. The 
book is divided into eight chapters, which treat upon 
the following topics: The different kinds of notice, 
actual and constructive; Notice to purchasers, by reg- 
istration, lis pendens, etc.; Notice by which certain 
liabilities are created; Notice by which liability is ex- 
tinguished and modified; Principaland agent; Notice 
of dishonor of commercial paper; Publication of no- 
tices; Practice and pleading, including the various 
kinds of notices usual in legal proceedings. Under the 
head of “‘ Notices by which liability is extinguished or 
modified ” the important subject of notice by carriers, 
limiting their liability, is very exhaustively and ably 
treated, and various English and American cases col- 
lated and compared. Wedo not, however, find all the 
cases of importance noticed here; that of Blossom 
v. Dodd, 43 N. Y. 264, not being referred to. It per- 
haps is not to be expected that the entire case law of 
all the States should be noticed in a work like this, but 
so important a decision as the one we have mentioned 
certainly ought not to have been overlooked. 

As a whole, however, we believe the book to be an 
excellent one, and one that will assist the profession 
very much in examining the questions about which it 
treats. The index is carefully prepared, and a full 
table of cases cited is given, and the volume is well 
printed and bound. 

—_»——_—___—_—_ 


CORRESPONDENCE. 


Weis’ “SEPARATE PROPERTY OF MARRIED 
Women.” 
SPRINGFIELD, I[L1., July 29, 1878. 
To the Editor of the Albany Law Journal: 

Srr— Will you please allow a correction of one 
statement in your kind and candid review of my work 
on “The Separate Property of Married Women?” 
The statement relates to Yale v. Dederer, 18 N. Y. 265, 
and 22 id. 450. The reference to the former is in- 
cluded in the reference to the latter, which overruled, 
or, at least, materially modified it, and the indignant 
criticism of Chief Justice Dixon, of the Wiconsin 
court, is also set forth. The case occupies from page 
422 to page 428. 

The case is certainly overruled by the other case you 
referred to, as not cited, but which is, nevertheless, 
very fully treated on pages 100, 426 and 489. It would 
have been unpardonable in me to overlook that case. It 
is also included in the Table of Cases as ** Insurance 
Co. v. Babcock.”’ It is my habit, perhaps not the best 
habit, to index Insurance, Bank, and Railroad cases, 
under the letters I., B., and R. R., respectively, omit- 
ting the proper names. Hence, your oversight was my 
fault, if fault there was anywhere. 


Yours truly, J.C. WELLS. 


ee 
NOTES. 

R. EMIL DIETZSCH, coroner of Cook county, I- 

linois, has published under the title of ‘“Crowners 

Quest,’ three annual reports of the official business 

coming before him between the 3d of December, 1874, 

and the 3d of December, 1877. The reports are not 


given to dry detail merely, but contain many interest- 
ing statements of incidents connected with cases 





coming before Mr. Dietzsch, with comments and re- 
flections thereon. The reports are written in an easy, 
scholarly style, and furnish very entertaining reading, 
notwithstanding the subject-matter concerning which 
they treat.—An interesting and instructive essay 
upon “ The Qualifications of the Adviser and the Ad- 
vocate,”’ by William A. Porter, LL. D., has just been 
published at Philadelphia. It was read by its author 
before the Law Academy of Philadelphia, on the eve- 
ning of the 4th of April last. It contains suggestions 
as to the studies to be pursued and the books to be 
read by the advocate both before and after he com- 
mences his professional life, and states the qualifica- 
tions which must be possessed in order to render the 
advocate successful. 

In the case of Horne v. Rouquette, decided on the 
2d ult., by the English Court of Appeal, the action 
was by an indorsee against the indorser of a bill of 
exchange. The bill was drawn by a firm March 19, 
1874, on one Chasserot, in Spain, in favor of the de- 
fendant, the bill being made payable in Spain three 
months after date. The plaintiff purchased the bill in 
London from the defendant, who indorsed it in Lon- 
don to the plaintiff. The plaintiff having written his 
name on the back of the bill, forwarded it to Mon- 
forte, in Spain, who then placed it to account under 
circumstances which made the transaction between 
the plaintiff and Monforte an indorsement in Spain. 
Monforte indorsed the bill in Spain to Clavero, who 
indorsed it also in Spain toO’Conner & Sons. The bill 
was presented tothe holders for acceptance in Spain, 
on May 1, 1874, and was dishonored. It was protested 
in Spain for such dishonor on May 2d. Notice of the 
dishonor of the acceptance was sent by Monforte to 
the plaintiff, in a letter written by him in Spain on 
May 13th, and received by the plaintiff on May 26th, in 
London. The delay between May 13th and May 26th 
did not appear to be explained. The plaintiff gave 
notice to the defendant on May 26th of the dishonor 
of the bill. By the law of Spain no notice of dis- 
honor by non-acceptance need be given. It was con- 
tended, on the part of the defendant, that there was 
no notice in due time to him of the dishonor of the 
bill by non-acceptance. The court held that the no- 
tice of dishonor by the indorsee to the indorser, the 
indorsement having been made in England, was gov- 
erned by English law, and that a judgment of the 
court below in favor of plaintiff was right. 


The State Library will be closed to the public: from 
the fifth to the twentieth inst., inclusive, for the pur- 
pose of cleaning and repairs. ——Josiah H. Bissell, the 
editor of Bissell’s Reports, for many years a member 
of the Chicago Bar, has been appointed by Judge Bax- 
ter, Official Reporter of the United States Circuit 
Court for the Sixth Circuit. He will commence a 
series of Reports for the Sixth Circuit, similar to his 
series in the Seventh Circuit.—— Mr. David Dudley 
Field sails in the White Star steamer Adriatic to-day, 
August 3d, to attend, as a delegate from this country, 
the annual meetings of five organizations to be held in 
different parts of Europe. These are The association 
for the reform and codification of the law of nations; 
The institute of international law; The British As- 
sociation for the promotion of social science; The 
congress of the friends of peace, and The congress to 
promote uniformity in coinage, weights and measures. 
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We have now ready Mr. Irving Browne’s SHort 
Srupres oF Great Lawyers, containing the clearest, 
most vigorous and most interesting biographies that have 
yet been written of the most prominent of the English 
aud American lawyers and judges, from Coke to 
Choate. The book contains 386 pages, and is hand- 
somely printed and bound. Price $2.00. 

AuBany LAw JOURNAL. 


The publishers of the ALBANY LAw JouRNAL will 
send the General Laws of the State of New York passed 
in 1878, including all laws relating to the city of New 
York, well bound in law sheep, on receipt of $2.00. 








The Albany Law Journal. 


- ALBANY, AuGuST 10, 1878. 











CURRENT TOPICS. 


UDGE BLATCHFORD, of the United States Cir- 
J cuit Court, last week made an order requiring 
warrants for arrests issued by United States com- 
missioners to pass through the hands of the district 
attorney. The reason for making such an order is 
very apparent to those who are at all familiar with 
the methods of procedure in criminal prosecutions 
in behalf of the United States. Most of these prose- 
cutions are for violation of the revenue laws, and 
are frequently based upon a technical breach of the 
law that harms neither the government nor any one 
else. A person incited by motives of revenge, or 
for the purpose of levying black-mail, makes a com- 
plaint of some trifling act that may excuse the is- 
suing of a warrant. A warrant is issued and the 
accused party compelled to undergo an examination 
before a commissioner, and held for the grand jury. 
When the case reaches the district attorney he re- 
fuses to present it to the jury as being of too trivial 
a nature to call for the action of any court. But 
the accused person has, in the meantime, been put 
to a great expense, not only for counsel fees, but in 
attending the hearings before the commissioner, and 
perhaps appearing at the court for which he was 
held. The rule made by Judge Blatchford will have 
a tendency to cut off a considerable proportion of 
this kind of business, and no one will regret the 
loss of fees to deputy marshals, commissioners, etc., 
resulting therefrom. 


It is not an uncommon thing, at the present time, 
for a crime to be committed in the public streets of 
a city, during the busy part of the day, and the po- 
lice be unable to discover who perpetrated it. A 
robbery took place in the streets in New York, last 
week, a man who was carrying a package of money 
being attacked by several persons who tried to get 
the money from him. He threw the package to a 
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telegraph messenger boy telling him to run away, 
which the boy did. The robbers pursued the boy 
and compelled him to deliver the package to them. 
There were a number of people in the streets who 
saw the affair, yet the robbers escaped with their 
booty, and no one could be found who could identify 
them. We wonder if it has ever occurred to the 
police, and other officials, engaged in the business 
of preventing or punishing crime, that the practice 
of imprisoning witnesses has any thing to do with 
the difficulty experienced in finding out the circum- 
stances surrounding the commission of such offenses? 
It is a common caution given to strangers in New 
York, ‘‘If you see any crime committed, don’t say 
any thing about it, or you will be called on as a wit- 
ness and put to trouble and expense.” We are con- 
fident that if the practice of detaining witnesses, 
who are unable to find security for their appearance, 
were done away with, the difficulty now experienced 
in detecting and convicting those who commit the 
more dangerous kinds of crime would, in a large 
degree, be done away with. Occasionally an of- 
fender might escape because the witnesses against 
him would not appear, but those familiar with the 
facts connected with violations of the law would 
be more ready to disclose them, and this would 
much more than counterbalance any disadvantage 
resulting from the failure of witnesses, for the peo- 
ple, now and then to put in an appearance. 


The evidence given before the congressional com- 
mittee to investigate the labor question, now hold- 
ing its sessions in New York city, shows the ignor- 
ance prevailing among the people, as to how the 
laws are adniinistered. That much ignorance 
should exist among the witnesses who speak for 
the various trades unions is not to be wondered 
at, but individuals who are presumptively intelli- 
gent and not biased by class prejudice, seem also 
to be possessed of strangely erroneous notions. One 
witness who described himself as a capitalist, and 
who brought with him numerous papers, written 
and printed, to enforce his views, gravely informed 
the committee that he believed the present business 
depression to be caused by the withdrawal of money 
and other property by bankruptcy proceedings, 
which, he said, was kept in the hands of assignees 
for their own benefit. He stated that he had the 
means of showing that fully $500,000,000 were 
locked upin that way in certain banks. When 
asked to specify the particular banks which held 
this vast sum, he expressed his inability to do so, 
and intimated that by asking this question, the 
committee insinuated that his statements were not 
true. The planssuggested by many of the witnesses 
who spoke on behalf of the working classes, as a 
remedy for the present difficulties, are remarkable 
in the extreme, and differ widely from each other. 
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They all agree on one thing, however, namely, that 
the government should give its help to the working- 
men, either by an unlimited issue of paper money; 
by building public works, or by furnishing means 
to commence farming, to every one desiring to do so, 


—— 
NOTES OF CASES. 


N the case of Pearson v. Scott, 38 L. T. Rep. (N. 
8.) 747, it is held that a person owing money to 
an agent, knowing him to be an agent, must pay in 
such a manner as to facilitate the money reaching 
the principal’s hands, and cannot pay by a settle- 
ment of accounts between himself and the agent. 
In this case the plaintiffs as executors instructed a 
solicitor to have some stock and shares belonging to 
their estate sold, and in effect authorized him to 
receive the proceeds as money. The solicitor em- 
ployed defendant, a broker, with whom he had at 
that time a current account for differences upon 
private speculative transactions on the stock ex- 
change. The defendant, having sold the property, 
paid a part of the proceeds to the solicitor, and by 
his direction placed the balance to the credit of 
the solicitor. The solicitor never paid the balance 
to plaintiffs, but subsequently absconded, and was 
declared bankrupt. The court being of the opinion 
that the circumstances showed that the defendant 
had notice of the agency of the solicitor, held, that 
the defendant was liable for the balance to plaintiffs. 
It was claimed that the action of defendant was in 
accordance with the custom of the London stock 
exchange where the stock was sold, but the court 
said that such a custom could not be upheld, as it 
was unreasonable. In the matter of payments 
made to an agent, known to be such, the rule is 
very strict, the agent being allowed to receive pay- 
ment only at the time and in the manner prescribed 
by the contract. In Whiton v. Spring, 18 Alb. L. J. 
58, the Court of Appeals of this State held that 
where an agent was authorized to sell a ship, the 
parties purchasing the ship might make payment to 
the agent therefor, but where the purchase-price 
was to be paid at a subsequent time, they could 
not make advances to the agent upon the security of 
the purchase-price. See, also, Baring v. Cowie, 
2B. & Ald. 137 ; Todd v. Reid, 4 id. 210 ; Bartlett 
v. Pentland, 10 B. & C. 760 ; Scott v. Irving, 1B. & 
Ald. 605; Hx parte Kingston, Re Gross, 25 L. T. 
Rep. (N. 8.) 287; Bodenhamv. Hoskins, 2 D. M. & G. 
903 ; Parnell v. Hurley, 2 Coll. 241, That a custom, 
such as the one claimed, would be unreasonable, 
see Scott v. Irving, supra; Ex parte Saffery, Re 
Cooke, 25 L. T. Rep. (N. 8.) 715; Tompkins v. 
Saffery, 37 id. 758; Merry v. Nickalls, 27 id. 12; 
Lacey v. Hill, 29 id. 281, Smith v. Kidd, 23 Am. 
Rep. 17; 5. C., 68 N. Y. 180, is an interesting case 
on payprents to agents. 





In Foster's Appeal, 5 W. N. Cas. 413, decided by 
the Supreme Court of Pennsylvania on the 13th of 
May last, a deceased person was known to have made 
several successive wills, and to have declared the 
necessity of having one in force at the time of his 
death. He spoke of the existence of one within 
two days of his death, at which time he was too 
feeble to leave his bed without assistance. He soon 
afterward became unconscious, and so remained 
until he died. No positive evidence of a revocation 
was produced. The court held that the presumption 
of a revocation was rebutted, and that the will not 
being found, a copy of the contents as proved by 
parol was properly admitted to probate. The case 
of Sugdenv. St. Leonards, 24 W. R. 209, is a leading 
case on the subject of proving the contents of lost 
wills by parol. There the court held that whena 
will proved to have been in the testator’s possession, 
is not to be found at the time of his death, the 
prima facie presumption is that he destroyed it him- 
self, but this presumption may be rebutted by evi- 
dence leading to an opposite conclusion. In that 
case the testator had executed a will with several 
codicils. These papers were locked up by him in a 
box which was kept in his daughter’s room, he 
retaining the key. Afterhis death the will was not 
found in the box but several codicils were found 
there. His daughter, who had acted as his amanuensis, 
and who had been in his confidence in his business 
transactions, and who had read the will several times, 
wrote out from memory and without consulting any 
documents, the contents of the will, and the correct- 
ness of her memory was attested by the codicils and 
other papers in the handwriting of deceased found 
in the box. There was evidence that the testator 
had made declarations of his testamentary inten- 
tions which were in accordance with the alleged 
contents of the will withina few months of his 
death, and that he enjoyed all his mental faculties 
until his death. The writing made by the daughter 
was admitted as the will of deceased. See, also, 
Harvard v. Davis, 2 Binney, 406 ; Dan v. Brown, 4 
Cow. 483 ; Steele v. Price, 5 B. Monr. 58 ; Kearns 
v. Kearns, 4 Harr. 83 ; Jones v. Murphy, 8 W. & 8. 
275 ; Dickey v. Malechi, 6 Mo. 177; Davis v. Sigour- 
ney, 8 Metc. 487. 


In Gough v. Goldsmith, decided by the Supreme 
Court of Wisconsin on the 28th of June last, which 
was an action for libel, the alleged libel consisted ina 
letter written by defendant to one Connolly, a Cath- 
olic priest, in a county near by plaintiff’s residence. 
The defendant, in the letter, begged Connolly, asa 
special favor to him, to avoid all familiarity with the 
plaintiff and other persons named, because plaintiff 
was “no longer a Catholic,” was ‘a member of se- 
cret societies and does not go to his Easter duty.” 
The letter contained other insinuations against the 
religious standing of plaintiff, who was a practicing 
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lawyer. The complaints averred that the letter was 
read by Connolly and numerous other persons in the 
neighborhood of plaintiff's place of business; that 
the publication of the letter did great injury to 
plaintiff's reputation, causing him to be shunned by 
Roman Catholics; that several persons who were 
Roman Catholics, on account of the letter, refused 
to give plaintiff any business who would otherwise 
have done so, and the names of several persons were 
given who had refused to employ plaintiff. The 
court held that the damages resulting from the pub- 
lication of the letter were not the natural conse- 
quences of plaintiff’s writing the letter to Connolly, 
but resulted from his unauthorized act in letting 
others read it, and that, therefore, the action could 
not be sustained. In Terwilliger v. Wands, 17 N. Y. 
57, it is said: ‘‘ Where words are spoken to one per- 
son, and he repeats them to another, in consequence 
of which the party of whom they are spoken sus- 
tains damages, the repetition is, as a general rule, a 
wrongful act, rendering the person repeating them 
liable in like manner asif he alone had uttered them. 
The special damages, in such a case, are not a natu- 
ral legal consequence of the first speaking of the 
words, but of the wrongful act of repeating them 
and would not have occurred but for the repetition, 
and the party who repeats them is alone liable.” 
See Ward v. Weeks, 7 Bing. 211; Hastings v. Pulmer, 
20 Wend. 225; Keenholis v. Becker, 3 Denio, 346; 
Stevens v. Hartwell, 11 Metc. 342; Anonymous, 60 
N. Y. 262; Beach v. Ranney, 2 Hill, 314; Hallock v. 
Miller, 2 Barb. 630; Vicars v. Wilcocks, 8 East, 1; 
Ashley v. Harrison, 1 Esp. 48. 


In Singleton v. St. Louis Mut. Ins. Co., recently 
decided by the Supreme Court of Missouri, it is held 
that where an uncle insured, for his own benefit, the 
life of his nephew, not having any pecuniary inter- 
est in the life, the policy was void. This is an ap- 
plication of the rule generally recognized, that a 
policy of insurance procured by one upon the life of 
another, for the benefit of the former who has no pe- 
cuniary interest in the continuance of the life insured, 
is against public policy and void, the court holding 
that the mere relationship of uncle and nephew does 
not constitute an insurable interest to enable either to 
insure the life of the other. The insurable interest 
derived from relationship merely appears to be lim- 
ited to very few instances. Every wife is presumed 
to have an insurable interest in the life of her hus- 
Land (Hebdon v. West, 3 B. & S. 579), and probably 
any relative dependent upon another for support 
would have such an interest. It has been held that 
a woman has an insurable interest in the life of her 
affianced husband (Chisholm v. Nat. Capitol Life Ins. 
Co., 14 Am. Rep. 414; S. C., 52 Mo. 213); that 
a sister may insure for her benefit the life of a brother 
who supports her (Lord v. Dall, 12 Mass. 115), and 





that such an interest exists even where the sister is 
married and is in no respect dependent upon the 
brother, if he is unmarried and is without issue or pa- 
rent living. France v. tna Life Ins. Co., 2 Ins. L. J. 
657. It has been held that a father has an interest in 
the life of his minor child. Loomis v. Engle L. & H. 
Co.,6 Gray, 396; Mitchell v. Union Life Ins. Co., 45 
Me. 104. But see Charter Oak Life Ins. Oo. v. 
Brant, 47 Mo. 419; also a son in the life of his 
father. 22 Am. Rep. 741; 8. C., 81 Penn. St. 154. 
But see contra, Guardian Mut. Life Ins Oo. v. Hogan, 
23 Am. Rep. 180; S. C., 80 Ill. 35. But it has been held 
that a man has not an insurable interest in the life of 
his brother, merely as such, though it would be dif- 
ferent if he were dependent on him for support. 
Lewis v. Phenix Mut. Life Ins. Co., 39 Conn. 100. 
The same is true of a nephew’s interest in the life 
of his uncle (Mowry v. Home Life Ins. Co., 9 R. I, 
346), and the same has been said of the interest of 
a husband in his wife’s life. Charter Oak Life Ins. 
Co. v. Brant, supra. For a consideration of the sub- 


ject of assignment of life policies, see ante, p. 44. 


In Charles v. Taylor, 38 L. T. Rep. (N. 8.) 773, 
decided by the English Court of Appeal on the 3d 
of June last, it is held that where two persons are 
working for the same master, for a common general 
object, there is a common employment which ex- 
empts the master from liability to one of them for 
injury caused by the negligence of the other, al- 
though the work on which they are engaged is not 
the same. In this case, the plaintiff was hired by a 
man who had contracted to unload a coal barge at 
defendants’ brewery, to assist in unloading; he was 
paid by the defendants, and defendants alone could 
discharge him. While employed in carrying coal, 
he was injured through the negligence of defend- 
ants’ servants who were moving barrels in the brew- 
ery. It was held that there was evidence to justify 
a finding that plaintiff was defendants’ servant, and 
was engaged in a common employment with the 
person who caused the injury, and therefore he could 
not recover. The test inall these cases as to whether 
two persons employed by the same master are fel- 
low-servants is, are they subject to the same general 
control, coupled with an engagement in the same com- 
mon pursuit? If so, they are fellow-servants. Wood’s 
Mast. and Serv. 837; Rourke v. White Moss Volliery 
Co., L. R., 1 C. P. D. 556. In the latter case, work- 
men employed by a contractor who had engaged to 
sink a shaft for defendant, defendant agreeing to 
furnish the steam power necessary in prosecuting 
the work, were held to be fellow-servants of the 
engineer employed by defendant to run the engine 
furnishing the power. See, also, Priestley v. Fowler, 
3M. & W.1; Wiggett v. Fox, L. R., 6C. P. 24; IL 
linois Cent. R. R. Co. v. Cow, 21 Ill. 20. Also Chi- 
cago, etc., R. R. Co. v. Murphy, 53 id. 236; Dalyell 
v. Tyrer, E. B. & E. 899. e, however, Swainson v. 
N. E. Railway Co., 38 L. T. Rep. (N. 8.) 201; Mur- 
ray Vv. Carrie, 23 id. 557; Indermaur v. Dames, 14 id. 
564; Bartonshill Coal Co. v. McGuire, 3 Macquecn, 
807; Abraham v. Reynolds, 5 H. & N. 143; Smith v, 
Steele, 32 L. T. Rep. (N. 8.) 195. 
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SOME RECENT DECISIONS — 23p AMERICAN 
REPORTS. 


$ volume contains all the cases of general in- 

terest and importance in nineteen volumes of 
the States of Alabama, Indiana, Kentucky, Massa- 
chusetts, Minnesota, New York, New Jersey, Ohio, 
Rhode Island, Texas and West Virginia. The volume 
is unusually rich in editorial notes, many of which 
are exhaustive and most excellent. The head-notes 
continue to be as nearly faultless as such things can 
be, and the entire volume exhibits marks of great 
industry and good judgment. The following seem 
to be cases of noticeable interest : 

Nereiicence. Robinson v. New York Central, ete., 
R. R. Co., 66 N.Y. 11.—The plaintiff, while riding 
by invitation with C., was injured by collision with 
the defendants’ engine. C. was competent to manage 
a horse. Held, that plaintiff was not chargeable with 
C.’s contributory negligence. Blair v. The Erie 
Railway Company, 66 N. Y. 313.—A railroad com- 
pany is liable for an injury to a gratuitous passen- 
ger; in this case, an express messenger. A stipu- 
lation between the defendant and the express com- 
pany that the former should carry the express 
company’s ‘‘ money safes, contents, and messengers,” 
‘‘assuming no liability whatever in this matter,” 
and modified by a subsequent stipulation that the 
railroad company ‘should assume the annual 
(usual ?) risks taken by railroads on the express 
matter,” was held not to cover the case of personal 
injury to the messenger. It would perhaps have 
been well to indicate this feature in the syllabus. 
Sauter v. N. Y. Central, ete., R. R. Co., 66 N. Y. 
50.—Plaintiff’s intestate, through defendants’ neg- 
ligence, sustained an injury of a fatal character. He 
employed a competent surgeon, who, in performing 
an operation, made a mistake sufficient of itself to 
cause death. The defendant was held liable. Pitts- 
burgh, etc., Railway Co. v. Bingham, 29 Ohio, 364.— 
A railroad company is not liable for injury, re- 
sulting from its failure to exercise ordinary skill 
and care in the erection or maintenance of a station, 
to a person who was there not on business but by 
mere sufferance and permission. Beck v. Carter, 68 
N. Y. 283.—Defendant had long suffered the public 
to use a portion of his premises, adjoining a street, 
as a highway ; afterward he made an excavation 
thereon about ten feet from the street ; plaintiff, 
passing over the land in the dark, fell into the exca- 
vation, without fault on his part, and was injured ; 
defendant was held liable. The principle of the 
last case was recognized in Pittsburgh Railway Co. v. 
Bingham, supra; Delaware, ete., Railroad Co. v. 
Salmon, 10 Vroom (N. J.), 299.—A railroad company 
is bound at common law, and by the statute, to 
keep its line clear of combustible materials, although 
its locomotives are properly constructed and driven ; 
and is liable for injury to plaintiff’s land by fire, 





caused by its negligence, although the land of 
another intervened. The New York case of Ryan 
and the Pennsylvania case of Kerr are once more 
disapproved. Heeney v. Sprague, 11 R. I. 456.— 
A municipal ordinance required the removal of snow 
from sidewalks, under penalty for neglect. H.., 
being injured by falling on a sidewalk slippery with 
snow not removed, sued the owner of the adjacent 
premises for damages on account of his violation of 
the ordinance. Held, that the action would not lie. 

Carriers. Cincinnati, etc., Railroad Co. v. Cole, 
29 Ohio, 126.—The plaintiff was ejected from a car 
for alleged non-payment of fare, after having ten- 
dered the legal fare; evidence that he subsequently 
admitted that he took passage to test the question 
of fares, and expecting to be ejected and to make 
money out of it, was offered and rejected ; held 
error, and that such facts would defeat any recovery 
of exemplary damages. (This was held good doc- 
trine in the play, where a man went around offering 
and exposing himself to be kicked.) Znglish v. 
Delaware, etc., Co., 66 N. Y. 454.—Where a passen- 
ger has paid his fare and is lawfully on a railroad 
train, he has a right to resist any attempt to eject 
him, and if he resists to such an extent that extra- 
ordinary force is necessary to remove him, and he is 
injured thereby, such resistance will not prevent his 
recovering damages for the ejection. The case of 
Townsend v. N. Y., etc., Railroad Co., 56 N. Y. 295 ; 
15 Am. Rep. 419, is distinguished on the ground 
that there the passenger had surrendered his ticket 
to the conductor of another train, and consequently 
had no apparent right to remain on the train. Barry 
v. Oyster Bay, ete., Company, 67 N. Y. 301.—A car- 
rier of passengers may establish on his car or vessel 
an agency for delivery of passenger’s luggage, and 
may exclude all persons who seek to travel thereon 
for purposes of competition with such agency. In 
this case, the ejection of an expressman, who, 
although he had a ticket, was soliciting orders from 
passengers, in competition with such agency, was 
justified. 

Pusuic Ponicy. MeCortle v. Bates, 29 Ohio, 419. 
—An agreement by members of a township board 
of education, acting as individuals, to purchase 
apparatus for the schools of the township, and to 
ratify such purchase at the next meeting of the 
board, is void as against public policy. Arnott v. 
Pittston, etc., Company, 68 N. Y. 558.—To effect a 
monopoly and control prices, the defendants, coal 
dealers, contracted with a coal company, to take all 
the coal the latter should send into this State, not 
exceeding 2,000 tons a month, and the coal com- 
pany agreed not to sell to other parties in this State ; 
the product of the coal company’s mines largely 
exceeded 2,000 tonsa month. The agreement was 
held void as against public policy, and not enforce- 
able although it had been partly performed. Stil- 
well vy. Corwin, 55 Ind. 433.—For the express pur- 
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pose of avoiding taxation, plaintiff deposited cur- 
rency in a bank, and took from the bankers a receipt 
as for so much in United States bonds, which were 
not taxable, deliverable on demand. An action to 
recover the bonds was sustained. Noice v. Brown, 
10 Vroom, 133.—A promise of a married man to 
marry when a divorce should be decreed in a suit 
then pending between himself and his wife, was 
held contrary to public policy. 

MASTER AND SERVANT. King v. WN. Y. Cent., etc., R. 
R. Co., 66 N.Y. 181.—A contractor and contractee do 
not sustain the relation of master and servant, and 
the latter is not liable for an injury caused by the neg- 
ligence of the former or his servants in performing 
work, not in itself a nuisance, upon his premises. 

Lost Property. Durfee v. Jones, 11 R. I. 588.— 
A. purchased and left with B. for sale an old safe, 
giving B. permission to use it ; B. found hidden in 
it a roll of bank bills, belonging to some unknown 
person. A. first demanded the money, and then 
the-safe with its contents as B. received it ; the 
safe was returned, but not the money ; as against 
A., B. was held entitled to retainthe money. State 
v. Levy, 23 Minn. 104.—The finder of lost property, 
who animo furandi converts it to his own use, is 
guilty of larceny, although he does not know who 
the owner is, if he has the means of finding out, or 
believes or has reason to believe he will be found. 
The same doctrine in Baker v. State, 29 Ohio, 184. 

SratuTe oF Fravups. Dickson v. Frisbie, 52 
Ala. 165.—An oral contract for a year’s service, 
to begin on the next day, is not within the 
statute of frauds. Rice v. Manley, 66 N. Y. 
82.—By an agreement void under the statute of 
frauds, S. agreed to sell and deliver to plaintiff, a 
quantity of cheese, but defendant fraudulently in- 
duced him to deliver it to him instead. It appear- 
ing that but for defendant’s fraud, 8. would have 
kept his contract with plaintiff, an action for dam- 
ages was sustained against the defendant. 

Support or Som. Gilmore v. Driscoll, 128 Mass. 
199.—The correct rule is aptly stated in the syllabus: 
‘*One who digs a pit on land, so that by the ope- 
ration of natural and ordinary causes, which he 
takes no precaution to guard against, the land of 
another falls into the pit, is liable to an action by 
the latter for the injury to his land in its natural 
condition, but not for injuries to buildings or im- 
provements thereon, such as fences and shrubbery, 
without proof of actual negligence.” The authori- 
ties are well reviewed in this case. 

Guaranty. Brackett v. Rich, 23 Minn. 485.—The 
guarantor of the collection of a promissory note is 
liable thereon, although no legal proceedings have 
been taken against the maker, where the latter was, 
at the maturity of the note, and continued to be, 
utterly insolvent. This seems contrary to the rule 
in our State. (See 17 A. L. J. 360.) Jordanv. 
Dobbins, 122 Mass. 168.—A guaranty of payment for 





goods to be sold to another, conditioned to continue 
until written notice of its termination, but not 
founded upon any consideration to the guarantor, 
is revoked by the death of the latter. 
ConsIDERATION. Marston v. Swett, 66 N. Y. 206. 
—Plaintiff and defendant being joint owners of 
letters patent which both supposed valid, the for- 
mer conveyed to the latter the exclusive right to 
manufacture the patented articles, and the defend- 
ant agreed to pay plaintiff a certain royalty. In 
an action for the royalty, held that the invalidity of 
the patent was no defense for the time the defend- 
ant actually enjoyed the patent under the license 
unmolested. (See, on this case, 13 A. L. J. 410.) 
Cottage Street Methodist Church v. Kendall, 121 Mass. 
528.—A gratuitous subscription, to promote the 
objects of a corporation, cannot be enforced, unless, 
in reliance thereon, the promisee has expended 
money, or incurred or assumed some liability or 
obligation; it is not enough that others were led to 
subscribe by the subscription sought to be enforced. 
InsuRANCE. Fowle v. Springfield Ins. Co., 122 
Mass. 191.—A fire policy on a building was con- 
ditioned to be void unless the interest of the assured, 
whether as owner, lessee, or otherwise, was truly 
stated in the policy; the building was erected by 
the assured on land leased to them fora term of 
years, to be delivered up to the lessor at the termin- 
ation of the lease; the policy described the building 
as ‘their two-story brick building situated on 
leased land,” and in the proofs of loss they stated 
that they owned the building, and that no one else 
had any interest in it. Held, that the policy was 
not avoided, either for insufficient description, or 
false swearing. Plath v. Minnesota, etc., Association, 
23 Minn. 479.—A requirement that the insured shall 
give the insurer notice of any mortgage on the 
insured property is not answered by mailing a 
notice, unless it was actually received. (On this 
point of actual notice, our Court of Appeals, in the 
case of Austin v. Holland, not yet reported, held 
the same doctrine in respect to notice of dissolution 
to actual dealers with a partnership.) Cummine v. 
Agricultural Ins. Co., 67 N. Y. 260.—A condition 
that a policy should become void ‘‘ by the removal 
of the owner or occupant,” refers to a permanent 
removal and entire abandonment, and the question 
of removal is for the jury. Alevander v. Germania 
Fire Ins. Co., 66 N. Y. 464.—A policy was issued 
on the plaintiff’s building “ occupied as a dwelling.” 
This was held to be a warranty that the building 
was occupied as a dwelling. (Simply describing the 
building as a dwelling does not imply that it is 
occupied. Hill v. Hibernia Ins. Co., 10 Hun, 26.— 
Not sleeping at night in a dwelling-house which is 
occupied during the day, and in which the furniture 
is left, is not an abandonment so as to avoid the 
policy. Gibbs v. Continental Ins. Co., 18 A. L. J. 98.) 
Flynn v. Equitable Life A. Society, 67 N. Y. 600.— 
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The medical examiner of a life insurance company, 
unless expressly authorized, is not the agent of the 
company in filling up the application, and the com- 
pany is not bound by his acts nor estopped by his 
knowledge. Am. Pop. Life Ins. Co.v. Day, 10 Vroom, 
89.—Where the application agreed that the answers 
should be the basis and form part of the contract or 
policy, and if the same were not in all respects true, 
the policy should be void according to the terms 
thereof; and the policy declared that the insurance 
was in consideration of the representations, and 
that fraud and intentional misrepresentation should 
vitiate it, but did not otherwise refer to the appli- 
cation ; held, that the matters in the application did 
not become a part of the policy, and were not war- 
ranties, and the policy was avoided only by fraud 
or intentional misrepresentation. (See Fitch v. Am. 
Pop. Co., 17 Am. Rep. 372.) Shader v. Railway Pas- 
senger Ass. Co., 66 N.Y. 441.—A life policy was to be 
void if death should occur ‘‘while the insured 
was or in consequence of his having been under the 
influence of intoxicating drink.” Held, that if the 
insured was under such influence when he died, the 
policy was avoided, and that it was immaterial 
whether the drunkenness was the cause, remote or 
proximate, of his death. (This was a case of mis- 
taken skill as a marksman. The deceased, Shader, 


was dining with a friend, and the conversation 


turned on shooting. Shader said his friend ‘‘ could 
not shoot a frog.” Friend said he could shoot 
Shader’s ear. Shader said he might try for ten 
cents. He tried, and shot, not a frog nor Shader’s 
ear, but Shader himself, fatally. Both shooter and 
shootee were somewhat drunk.) Clark v. Allen, 11 
R. I. 489.—A valid life policy is assignable, even 
to one having no interest in the life, unless the 
policy forbids assignment. See on this subject, 
ante, p. 44. 

SraTuTE oF LiwitTations. Smith v. Ryan, 66 N. 
Y. 352.—The note of a third person, delivered by a 
debtor to his creditor, in part payment of his 
debt, and paid at maturity, is a sufficient acknowl- 
edgment of the debt to suspend the operation of 
the statute of limitations ; but the time begins to 
run again from the delivery, and not from the pay- 
ment, of the note. Blanchard v. Blanchard, 122 Mass. 
558.—An indorsement in the handwriting of the 
debtor, but not signed by him, of payment of part 
of a promissory note, and not accompanied by any 
payment, will not stay the statute of limitations, 
although the parties orally agreed that it should be 
deemed a payment. 

MonicrpaL Corporation. Watson v. Tripp, 11 
R. L 98.—The charter of a horse railway company 
required them to restore the streets, through which 
it should pass, to good condition, and maintain 
them in repair; and made the company liable for 
loss or damage through their negligence in that 
behalf, and liable to the city for all moneys which 





the latter should be compelled to pay by reason of 
such neglect. Held, that the city was liable for 
neglect to keep its streets safe for public travel, and 
that it could not divest itself of its duty in this re- 
spect by contract or ordinance. (For same doc- 
trine, see Mayor, etc, of Troy v. Troy & L. 
Railroad Co., 49 N. Y. 657.) Hill v. City of Boston, 
122 Mass. 344.—No private action, unless expressly 
authorized by statute, can be maintained against a 
city for the neglect of a public duty imposed 
on it by law for the public benefit, and from 
the performance of which the corporation receives 
no profit or advantage. So a child, attending a 
public school in aschool-house, provided by the 
city under the duty imposed on it by general laws, 
cannot maintain an action against the city for an 
injury suffered by reason of the unsafe condition of 
a staircase in such school-house, over which he was 
passing. Chief Justice Gray delivers a long, 
learned, and interesting opinion on this topic. Davis 
v. City Couneil of Montgomery, 51 Ala. 139.—A house 
in a city was destroyed by fire set by sparks from 
an engine, which was, by an ordinance, a nuisance 
subject to abatement, but which the city had neg- 
lected to abate. The owner of the house cannot 
maintain an action against the city. Rye v. Peterson, 
45 Tex. 312.,—Without express authority in its 
charter or by statute, a city cannot establish fire 
limits, and declare wooden buildings within such 
limits to be nuisances. 

NEGOTIABLE InsTRUMENTS. Manufacturers, etc., 
Bank v. Follett, 11 R. I. 92.—A note made by G., 
for his private debt, and payable to the order of W., 
was before issue indorsed by F.; at W.’s request 
the maker added the word ‘‘ agent” to his signature ; 
F. did not know of this change ; in the absence of 
evidence to show that G.’s principals were accus- 
tomed to pay notes so signed, the alteration was 
held immaterial. Zvertson v. National Bank of New- 
port, 66 N. Y. 14.—Negotiable coupons have days 
of grace. New York, ete., Co. v. Selma Savings Bank, 
51 Ala. 305.—Notice of dishonor of an acceptance 
drawn by one partnership on another, the two 
having a common partner, is unnecessary. 

Nutsance. Hutton v. City of Camden, 10 Vroom, 
122.— The action of a board of health, declaring 
a nuisance on the property of a person, taken in 
the absence of and without notice to such person, 
is void, even when it comes in question collaterally. 

JupioraL Lirasiuity. Stewart v. Cooley, 23 
Minn. 347.—A complaint charging a judge with 
maliciously conspiring with others to institute 
in his own court a malicious prosecution against 
the plaintiff, was held good on demurrer. We 
can hardly conceive how any different conclu- 
sion could ever have been reached, though the demur- 
rer was sustained in the court below. The case, as 
stated in the complaint and admitted by the demur- 
rer, is very different from the famous case of Lange 
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v. Benedict, 18 A. L. J. 11, where there was no 
accusation of malice or bad faith. 

CompounD INTEREST. Young v. Hill, 67 N. Y. 
162.—An agreement to pay compound interest is 
only valid where the interest which is to bear interest 
has become due, and where it is supported by a 
valid consideration. 

Srarures. People v. Supervisors, 67 N. Y. 109.— 
The repeal of a statute, amending a former statute 
by making the same to read as set forth in the last 
act, does not work a revival of the first act, but 
that and the amendatory act both fall together. 


a 


THE STATUS OF THE MILITIA IN TIME OF 
RIOT. 
II. 
THe Limit OF OBEDIENCE. 

LTHOUGH a soldier’s primary duty is in no wise 
changed by the fact of his being a soldier, the way 

in which that duty is to be performed is most materi- 
ally modified. As citizen, and as citizen alone, every 
one may act as to him seems best. Finally, and in the 
highest sense of the word, every citizen is a policeman, 
and it was this idea which laid at the bottom of our 
old militia system. That system was found radically 
defective in that it did not attain the ends for which 
a militia, as a system, is designed. As Lord Tindal 
says, it is the duty of every subject, as subject, to act 
for himself, but the very object for the attainment of 
which the duty is imposed, the bringing an end to 
tumult, riot and insurrection, may be defeated by the 
simple desire of citizens to fulfill their duty, so long as 
they act each man for himself and in his own way. 
Consequently, under our earliest system, the entire 
body of citizens was first considered as constituting a 
soldiery, for the purpose of subjecting them to com- 
mand, although any thing like discipline was almost 
hopeless of acquirement; and then for the exercise of 
that command a corps of officers was regularly ap- 
pointed. Under this system it was possible to secure 
something like harmony and uniformity of action 
when the necessity required, but it was still impossible 
to make of this force a perfect defensive power, a quasi 
army, disciplined, uniformed, armed and equipped. 
This defect, as has been shown, was early seen by 
Hamilton, the most farsighted of statesmen, and it was 
the demonstration, by long experience, of this weak- 
ness which led to the establishment of our National 
Guard. It is this very necessity for uniformity 
and harmony of action, properly directed, and look- 
ing to a concentration and conservation of force,* 
lying, as it does, at the basis of our present militia 
system, as of all militia systems,—for they beget no 
superior duties,— which modifies the manner of doing 
the duties that as citizen every man owes to the 
State. So soonas acitizen takes on the character of a 
soldier or militiaman he binds himself, not to do that 
duty which the law already holds him to the doing of, 
but to do it according to a pre-established general reg- 
ulation and under orders. But as the duty of the citi- 
zen transcends that of the soldier, there may be occa- 
sions when the law requires of the militiaman that he 





* Compare dicta of Clerke, J., in People v. Ewen, 17 How. 
Pr. 377. 





should act even without orders, where orders are not 
forthcoming; or in opposition to orders, where orders 
are illegal. A man’s duty as citizen being paramount 
and his first duty being obedience to the law, he is 
personally responsible in case the law has been violated 
and cannot shield himself behind orders. Thus the 
duty of obedience to the supreme law imposes the duty 
of disobedience to a command looking to the violation 
of thatlaw. Not alone our own State regulations, but 
those of the United States army, and of the British 
army as well, provide only for obedience to the lawful 
command of a superior officer.* And for the soldier no 
question can be of higher interest than that of the 
limit of obedience; obedience being the one word 
which would apparently sum up his whole duty, and 
the question is of hardly less interest to the,;student of 
public law. 

The sole aim and office of the army is that of an 
agent of the supreme law of the land, and its natural 
limit of power is that supreme law. It is an organiza- 
tion of citizens looking toward the attainment of cer- 
tain definite purposes always within the law. ‘This 
latter fact fixes its status in relation to the State and 
necessarily affects its constitution and government. 
Montesquieu said, ‘‘a monarch makes such a distribu- 
tion of his authority as never to communicate a part 
of it without reserving a greater part of it to himself; 
hence private officers of military bodies are not so far 
subject to their general as not to owe a still greater 
subjection to their sovereign.’? For the words “a 
monarch ”’ let us substitute ‘‘ a people,’ and for ‘ sov- 
ereign’”’ let us substitute ‘‘ the law of the land,” and in 
Montesquieu we have an exact expression of the 
theory which underlies our law. The army is subject 
to its commander, but its duty of obedience to the 
supreme law is superior to its duty of obedience to its 
personal chief. It is this fact wrought into our funda- 
mental law which has preserved England and America 
from military revolutions and the domination of the 
army. If in Rome the Pretorians had held the law 
above their general the government could not have 
become so unstable and personal. In continental Europe 
the fact that an inferior may legally plead the orders 
of his superior officer as a defense, and is compelled to 
a blind unreasoning obedience, makes the soldier a 
soldier before he is a citizen; obedient to the will of 
his superior before the supreme constitutional law of 
his country, the necessity for the support of which 
alone justifies his, being. 

The duty imposed upon the soldier by his calling 
and the necessities of the administration of the army 
can no more effect a change in his primary duty and 
status, than can the calling or duties of a merchant 
seaman as such modify or alter his primary duty to 
the State. 

This principle was perfectly stated by Lord Chancel- 
lor Thurlow in the great debate of 1780, already referred 
to. He said the military had done “ nothing but what 
every man was warranted by law to do; but the king 
any more than a private person could not supersede 
the law, and, therefore, he was bound to take care that 
the means he uses for suppressing even rebellions and 
insurrections be legal and constitutional ; and the mili- 
tary employed for that purpose are amenable to law, 
because no command of their particular officer, no 





* General Regulations N. Y. 8. N. G., 881, 177, 805; Arti- 
cles of War, U. S. Rev. Stat., § 1342, art. 21; Mutiny Act, 35 
Victoria, chaps. 111-15; British Articles of War (1872), art.%. 
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lirection from the war office, or order in council, could 
-anction their acting illegally.”’ 

That such was the law of England from a time cer- 
tainly prior to that of Richard II is as unquestionable 
as that it is to-day the law of England, and of America 
as well. It was because Englishmen were citizens be- 
fore they were soldiers, that the men who served 
under the Earl of Leicester in the Low Countries, 
swore first ‘‘to do all loyall, true and faithful service 
unto the Queene,’’— who stood for the supreme law,— 
and thereafter “‘all lawfull and due obedience unto the 
said governor, and to any other superior that shall have 
charge under him for the government of this armie.” 
And it is for the same reason that our ‘‘ General Regu- 
lations N. G. 8. N.Y.” prescribe a form of oath whereby 
the soldier swears to support the constitution of the 
nation and State before every thing else; and in its in- 
structions in respect of discipline requires him “ to 
obey strictly, and to execute with alacrity and good 
faith the lawful orders”’ of his superiors. ~ 

Discussing the matter as we are, from the standpoint 
of the citizen rather than from that of the soldier, and 
as a question of public law rather than of military 
government, we cannot be expected to consider all the 
nice arguments adducible by a military commander in 
favor of unquestioning obedience as absolutely neces- 
sary to the perfection of discipline. It is certain, as 
will more fully appear, that although the law does not 
justify, but rather punishes, the questioning of orders, 
generally, yet in respect of legality, it makes it the 
soldier’s higher duty to question any order whatso- 
ever. ‘A subordinate officer,” says Lord Mansfield 
in Johnstone v. Sutton, 1 T. R. 493, “‘ must not judge of 
the danger, propriety, expediency or consequence of 
the order he receives; he must obey; nothiug can ex- 
cuse him but a physical impossibility. A forlorn hope 
is devoted—many gallant officers have been devoted. 
* * * Commanders, on a day of battle, must act 
upon delicate suspicions; upon the evidence of their 
own eyes; they must give desperate commands; they 
must require instantaneous obedience.’’ A soldier 
must never hesitate, except it be to do an unlawful 
thing in violation of that duty which is higher than 
the soldier’s—the citizen's. There he must hesitate, 
though he die for it. Obedience to the supreme law, 
like obedience to the military law, demands absolute 
forgetfulness of selfish interests. Thus the soldier's 
position becomes of all others the most delicate and 
dangerous. As Col. Axtell, commander of the Guards 
at the execution of Charles I, said upon his trial: 
“ The general saith go to such a place, stay there; if I 
refuse, by the law of war I die; if I obey, I am in 
danger likewise.’’ And this appears to have been the 
unfortunate position of Col. Capper and Major Bolles, 
adjutant-general and deputy adjutant-general, refer- 
red to by Simmons, who were suspended by the gov- 
ernment of Madras, the one for concurring in and the 
other for signing an order of the commander-in-chief 
in the usual course of duty. 

**Disobedieuce upon any ground is so conducive to 
disobedience on all, and to a general defiance of all 
discipline, that unless the order is most clearly and 
fatally illegal, it is the soldier’s truer duty to obey, and 
if he has erred, bear the consequences. Upon this point 
the court, in Wall v. McNamara, cited 1T. R. 536, says: 
“ In trying the legality of acts, done by military officers 
in the exercise of their duty, * * * great latitude 
ought to be allowed, and they ought not to suffer from 
a slip of form, if their intention appears from the 





evidence to have been upright. * * * The principal 
inquiry to be made by a court of justice is how the 
heart stood.”” But if there has been malice or delib- 
erate wrong, Officers or soldiers *‘ shall not cover them- 
selves with the thin veil of legal forms, nor escape 
under the cover of a justification the most technically 
regular.” 

It has repeatedly been held in our own courts 
that a plea of acting under superior orders was 
no defense to an action for trespass, where the orders 
were illegal. Thus a captain was ordered by his col- 
onel to entera certain house and bring in deserters 
supposed to be there. He obeyed, and his method of 
obedience received the approval of his colonel. The 
owner of the building sued in trespass and recovered. 
Thereupon the officer preferred a claim against the 
government in the Court of Claims, asking to be reim- 
bursed to the extent of the money paid by him upon 
the judgment. It was held that the captain had no 
legal ground for his claim. Assuming the order of the 
colonel to have been given for the purpose stated, it 
was held to have been unlawful, and that the captain 
was not justified in acting under it.* 

But the leading American case is that of Mitchell v. 
Harmony. There Harmony, a trader, duly licensed, 
had been following the army, but finally determined to 
part from it. The commander gave orders to one 
Col. Mitchell to compel him to remain with and accom- 
pany the troops, which was done, and he was obliged 
to proceed with all of his goods in a most hazardous 
expedition, part of his property being used by the 
United States army, and the remainder ultimately 
seized and confiscated by the Mexicans. For a de- 
fense to Harmony’s suit, Mitchell justified, among 
others, upon the grounds that Harmony was com- 
pelled to remain with the American forces to prevent 
the property from falling into the hands of the enemy; 
that the property was taken for public use; and that 
he acted under orders. Taney, C. J., in passing upon 
Mitchell’s appeal, said: ‘“‘ The law did not confide to 
him (the commander) a discretionary power over pri- 
vate property. Urgent necessity would alone give him 
the right, and the verdict finds that this necessity did 
not exist. Consequently, the order given was an or- 
der to do an illegal act; to commit atrespass upon the 
property of another; and can afford no justification 
to the person by whom it wasexecuted. * * * * 
And upon principle, independent of the weight of ju- 
dicial decision, it can never be maintained that a mili- 
tary officer can justify himself for doing an unlawful 
act by producing the order of his superior. The or- 
der may palliate, it cannot justify.’’+ And so, al- 
though having acted ruler orders may be a good de- 
fense, practically, as laid down in Wall v. McNamara, 
where the question of interest may be inquired into, 
it is of no avail in that class of cases to which Mitchell 
v. Harmony belongs. In Drehman v. Stifel, 41 Mo. 
184, a case similar in its facts to Mitchell v. Harmony, 
the order was held to constitute a good defense, it 
being found that the circumstances showed a military 
necessity for its issuance to have existed. In these 
two cases the question as to the legality or illegality 
of the order depended entirely upon that of the ur- 
gency of the occasion and military necessity. So that 
a subordinate could not determine the question of le- 
gality without first determining that of the necessity, 





* Clay v. The United States, Devereux, 25. 
+ Mitchell v. Harmony, 13 How. (U. 8.) 115. 
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and to permit, or rather require of him, to do this lat- 
ter, would seem both to subject him to the most terri- 
ble risks, and to make it possible for him to defeat all 
the purposes of discipline by setting up his opinion 
against his superiors, and then awaiting the determin- 
ation of a court-martial ora jury. The evil principle 
of these cases is modified, however, by the rule of Cur- 
tis, J., in Despan v. Olney, 1 Curtis, 306, where the 
court charged the jury, “If he (the inferior) received 
an order from his superior, which from its nature is 
within the scope of his lawful authority, and nothing 
appears to show that that authority is not lawfully ex- 
erted in the particular case, he is bound to obey it; 
and if it turns out that his superior has secretly abused 
or exceeded his power, the superior who is thus guilty 
must answer for it, and not the inferior who reasona- 
bly supposed he was doing only his duty.”’ In this 
case, however, martial law has been declared, and it 
has been claimed that in time of war there is no limit 
to obedience.* 

If the principle laid down by Mitchell v. Harmony 
is to prevail as there established, it is apparent that 
the soldier’s position must be the most, above all others 
known to the law, unsatisfactory and precarious; be- 
sides which, the application of the doctrine would 
make possible the evils already referred to. The doc- 
trine of Spencer, J., of our own State, seems to be 
wiser and juster. Hesays: *‘Itis a generaland sound 
principle that whenever the law vests any person with 
a power to do an act, and constitutes him a judge of 
the evidence on which the act may be done, and, at 
the same time, contemplates that the act is to be car- 
ried into effect, through the instrumentality of agents, 
the person thus clothed with power is invested with 
discretion, and is, quo ad hoc, a judge. His mandates 





to his lawful agents, on his declaring the event to have 
happened, will be a protection to those agents; and it 
is not their duty or business to investigate the facts 


thus referred to their superior, and to rejudge his de- 
termination. Ina military point of view the contrary 
doctrine would be subversive of all discipline; and as 
it regards the safety and security of the United States, 
and its citizens, the consequences would be deplorable 
and fatal.’’ + 

We cannot well pass away from this question of the 
limit of obedience without reference to the famous 
order of George IV, from the Horse Guards, in the 
case of Captain Atchison. It runs as follows: ‘ His 
Majesty considers it necessary to observe, that orders 
are lawful when issued by legal authorities legally con- 
stituted and competent to give them, responsible to 
their sovereign and country for their acts, and for the 
exercise of the authority with which they are invested. 
That it is the duty of such authorities to conform to in- 
struction conveyed to them by His Majesties’ com- 
mand.” This order seems to be sadly out of harmony 
with the dicta of Lord Thurlow, already quoted, and 
has given rise to much discussion. It has been claimed 
that it contains an assertion of prerogative and a 





* Clode’s Military and Martial Law, p. 15; but see Digest 
of Opinions of Judge-Advocate-General, U. S. A., p. 242, 
tit. “ Mutinous Conduct.” 

+ Vanderheyden v. Young, 11 Johns. 150. For a good illus- 
tration of a case where orders could not possibly constitute 
a defense, see Hyde v. Melvin, 11 Johns. 521, and where it is 
held that “every officer is bound and presumed to know 
the duties appertaining to his station, and the penalties to 
which he is exposed.” 








claim to power, wholly unprecedented since the Revo- 


lution of 1688, when the maintenance of like preten- 
sions was one of the causes of revolt. Mr. Sim- 
mons, however, thinks that no interpretation, such as 
would allow the soldier under this order to divest him- 
self of his duties as a citizen in blind obedience to his 
lawful commanders, is possible. He claims that it 
does not mean that orders are legal simply because is- 
sued by authorities legally constituted. ‘‘ The true and 
practical intent and meaning of this appears to be, 
that —so long as the orders of a superior are not ob- 
viously and decidedly in opposition to the well-known 
and established customs of the army, or to the laws 
of the land; or, if in opposition to such laws, do not 
tend to an irreparable result; so long must the orders 
of asuperior meet prompt, immediate and unhesitat- 
ing obedience.* * * * On the other hand, to carry 
the principle of blind obedience to the full extent to 
which, by easy deduction, it may be extended; to 
leave out of sight or render nugatory the ‘lawful,’ 
of the mutiny act, would not only degrade the British 
soldier in his own eyes, and in the estimation of his 
countrymen, but might lay the foundation of a super- 
structure, dangerous, if not fatal to the constitution 
itself.”’ 

It is unnecessary to here further discuss this ques- 
tion. An inquiry into the status of the militia, and 
the duty of the citizen, in time of riot, cannot be con- 
sidered untimely or uncalled for in this period of 
popular unrest, when the events of the summer of 
1877 may be repeated at the most unexpected mo- 
ment. Every citizen’s highest duty is of active obe- 
dience to the law, but if in ignorance of that duty be- - 
cause in ignorance of the law, riot or tumult should 
gain headway and temporarily overturn our institu- 
tions, it would be too late to acquire the knowledge 
which should to-day be common learning. Our citi- 
zen soldiery should know that duty which is higher 
than any military command, existing in the absence 
of that command; and that, although as soldiers, 
they are not a reasoning body, as citizens they are 
such pre-eminently. The soldier owes no duty of 
** boundless submission ” to his chief, and Tennyson’s 
fine lines are only partially true. Professor Maurice 
seems to have apprehended more clearly the higher 
duty of the soldier, and his words are memorable: 
“The inscription at Thermopyle, ‘These three hun- 
dred died in obedience to the Laws,’ expresses briefly 
and grandly, as it seems to me, the true conception of 
the warrior’s life, in the earliest ages and in the latest. 
They go because the Law commands them to go; they 
stand and fall at the bidding of the Law; they are wit- 
nesses for Law against brute force of numbers.’’ Our 
law neither endangers the State through jealousy for 
popular liberties, nor liberty through jealousy for the 
State. The citizen may act, must act, when occasion 
requires, and of his own volition; and may “kill and 
slay,’’ so urgent is the law for its own maintenance. 
But if even in the maintenance of the Law he vio- 
lates a right, he is amenable to that same law, which 
will no more permit an injustice, even in its own be- 
half, than it will submit to its own overthrow. 

Wm. M. Ivrys. 





* Simmons’s Courts-Martial, §§ 595, 596. See, also, Clode’s 
Martial Law, pp. 13-16; Benet on Courts-Martial, 260, and 
De Hart’s Military Law, 165, where the law is well summa- 
rized. 





UNITED STATES CIRCUIT COURT, E. D. MISSOURI, 
MARCH TERM, 1878. 


UnitTep STATES Vv. WHITTIER. 


A detective sent through the post-oMee, at St. Louis, to a 
person in is! place, a we purporti ing to come from 
awoman in B Ran rgia, who in fact did not exist, 
caking the n to send such woman information 
which it is ulede ¢ crtasines ° 4 + crouse the mails by 
the act of Con of Jul e saeennation 
was sent in a | r direc’ te the fictitious person a 
Butler, rela, but was taken from the mails at st. 
Louis by the detective. Held, that a conviction could 
not be had rane the statute for this act. 
OTION to quash indictment. The indictment was 
for an alleged violation by defendant of the act 
of Congress forbidding the sending of obscene and 
other matter through the mails, and reads thus: 

“ Every obscene, lewd, or lascivious book, pamphlet, 
picture, paper, writing, print, or other publication of 
an indecent character, and every article or thing de- 
signed or intended for the prevention of conception 
or procuring of abortion, and every article or thing 
intended or adapted for any indecent or immoral use, 
and every written or printed card, circular, book, 
pamphlet, advertisement, or notice of any kind giving 
information, directly or indirectly, where or how, or 
of whom, or by what means, any of the hereinbefore 
mentioned matters, articles or things may be obtained 
or made, and every letter upon the envelope of which, 
or postal card upon which, indecent, lewd, obscene, 
or lascivious delineations, epithets, terms or language 
may be written or printed, are hereby declared to be 
non-mailable matter, and shall not be conveyed in the 
mails, nor delivered from any post-office, nor by any 
letter carrier; and any person who shall knowingly 
deposit, or cause to be deposited, for mailing or deliv- 
ery, any thing declared by this section to be non- 
mailable matter, and any person who shall knowingly 
take the same, or cause the same to be taken from the 
mails, for the purpose of circulating or disposing of, 
or of aiding in the circulation or disposition of the 
game shall be deemed guilty of a misdemeanor, and 
shall, for each and every offense, be fined not less 
than one hundred dollars nor more than five thousand 
dollars, or imprisoned at hard labor not less than one 
year nor more than ten years, or both, at the discre- 
tion of the court.” 

One McAfee, an agent for a society known as the 
Society for the Detection of Vice, deposited in the 
post-office at St. Louis, with the consent of those in 
charge, a letter reading thus: 

“ Butter, GA., Nov. 14th, 1877. 

“Dr. WHITTIER — Can you furnish me an absolutely 
sure way to pre conception? What will it cost? 
How can I get it? What is the price of your ‘ Mar- 
riage Guide a Address Miss Netrtiu G. HARLAN, 

** Butler, Georgia.” 

This letter was addressed thus: ‘ Dr. Whittier, St. 
Louis, Mo., No. 617 St. Charles St.”’ It was post- 
marked on the outside as coming from Butler, Geor- 
gia, and was delivered to the defendant by the mail- 
carrier in the usual course. There did not exist any 
such person as Nettie G. Harlan. The defendant 
wrote ad deposited in the post-office at St. Louis, in 
answer to the letter sent, this letter: 

“Miss Nerriz G. HARLAN, BUTLER, GA.—I have 
what you desire. It is perfectly safe, sure and healthful, 
and can be eas - The price is 10 dollars, sent 
by express only on receipt of —. Price of ‘ Mar- 
uide’ is 50 cents. Rages ully, 


“C, WHITTIER, M. D.”’ 











This letter was directed on the outside to ‘‘ Miss 
Nettie G. Harlan, Butler, Ga.”” It was not sent, how- 
ever, but was given by those in charge of the post- 
office at St. Louis to the agent, McAfee. On these 
facts an indictment was found. The question sub- 
mitted to the court was whether upon these facts the 
indictment could be sustained. 

Drii10N, J. The question submitted has given the 
court some difficulty. Certain propositions and prin- 
ciples will aid in its correct decision. 

1. Statutes creating crimes will not be extended by 
judicial interpretation to cases not plainly and unmis- 
takably within their terms. If this rule is lost sight 
of, the courts may hold an act to be a crime when the 
Legislature never so intended. If there is a fair doubt 
whether the act charged in the indictment is em- 
braced in the criminal prohibition, that doubt is to be 
resolved in favor of the accused. United States v. Mor- 
ris, 14 Pet. 694; United States v. Wiltberger, 5 Wheat. 
76; United States v. Sheldon, 2 id. 119; United States v. 
Clayton, 2 Dill. 219. 

2. Congress has, it is conceded, no power to make 
criminal the using of means to prevent conception, or 
to procure abortion, etc., in the several States. That 
power belongs to the respective States. But Congress 
has plenary power over the mails and postal service, 
and may, undoubtedly, declare what shall not be 
mailable matter, and punish violation of its criminal 
enactments in thisregard. The protection of the pub- 
lic morals in such cases is incidental to the protection 
of the mails. United States v. Botts, 11 Blatchf. 346; 
Re Jackson, U.S. Sup. Ct., Oct. Term, 1877. The 
statute upon which this indictment is founded must 
be construed with reference to this limitation upon the 
Federal functions of the supposed Federal purpose in 
the enactment of the statute. Congress meant by the 
legislation to "prevent the ,mails from being used to 
transfer matter corrupting to the public morals. Re 
Jackson, supra. 

3. Where persons are suspected of being engaged in 
the violation of criminal laws; or of intending to com- 
mit an offense, it is allowable to resort to detective 
measures to procure evidence of such fact or inten- 
tion. Many frauds upon the postal, revenue and other 
laws are of such a secret nature that they can be ef- 
fectually discovered in no other way. Accordingly, 
there have been numerous convictions upon evidence 
procured by means of what are called decoy letters — 
that is, letters prepared and mailed on purpose to de- 
tect the offender, and it is no objection to the convic- 
tion, when the prohibited act has been done, that it 
was discovered by means of letters specially prepared 
and mailed by the officers of the government, and ad- 
dressed to a person who had no actual existence. The 
books contain many cases where such convictions have 
been sustained. United States v. Cottingham, 2 Blatchf. 
470; Regina v. Rathbone, 2 Moody’s C. C. 310; 8. C., 
Carr. & Marsh. 220; Regina v. Gardner, 1 Carr. & Kir- 
wan, 628; Regina v. Williams, id. 195; Regina v. Mence, 
1 Carr. & Marsh. 234. 

There is a class of cases in respect of larceny and 
robbery, in which it is held that, where one person 
procures, or originally induces the commission of the 
act by another, the person who does the act cannot be 
convicted of these particular crimes, although he sup- 
posed he was taking the property without the consent 
or against the will of the owner. Archbold’s Crim. Pr. 
& Ev. 364; Rex v. Eggington, 2 Bos. & P. 58; State v. 
Covington, 2 Bailey (S. C.), 569; Dodge v. Brittain, 
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Meigs (Tenn.), 84, 86; Alexander v. State, 12 Tex. 540; 
8 Chitty’s Crim. Law, 925; 2 East’s P. C. 665; 1 Bish. 
Crim. Law (5th ed.), 8§ 262, 263. 

The reason is obvious, viz. : The taking in such cases 
is not against the will of the owner, which is the very 
essence of the offense, and hence no offense, in the eye 
of the law, has been committed. 

The offender may be as morally guilty as if the owner 
had not consented, but a necessary ingredient of legal 
guilt is wanting. This is strikingly shown by Rez v. 
McDaniel, Foster, 121; S. C., 2 East’s P. C. 665, where 
“Salmon, McDaniel and others conspired to procure 
two persons, ignorant of the design, to rob Salmon on 
the highway, in order that they might obtain the re- 
ward at that time {given for prosecuting offenders for 
highway robbery. Salmon, accordingly, went to a par- 
ticular place fixed upon, with some money, and the 
two men who were procured, being led there by one 
of the conspirators, robbed him, and they were after- 
ward prosecuted and convicted, but the conspiracy be- 
ing afterward detected, the conspirators were indicted 
as accessories before the fact to the robbery, and, the 
facts being found by a special verdict, the case was ar- 
gued before all the judges, who held that the taking of 
Salmon’s money was not a larceny, being done not only 
with his consent, but by his procurement.’’ But this 
principle must be limited to the cases where the con- 
sent will, as a matter of law, neutralize the otherwise 
criminal quality of the act. 1 Bish. Crim. Law (5th 
ed.), § 262. Thus, where a prosecution was founded 
on an act of the Legislature, imposing a penalty on any 
one who should deal or traffic with a slave without a 
written ticket or permit from the owner, it is held 
that the offense is consummated, although the trading 
was done by the slave in pursuance of instructions of 
the owner, and in his presence, when the accused was 
ignorant of such instructions and presence. The rea- 
son is, that, “‘ like Eggington’s case, supra, this is acon- 
trivance to detect the offender.”’ State v. Covington, 
2 Bailey (S. C.), 569, 573; see, also, Regina v. Williams, 
1 Carr. & K. 195; Regina v. Gardner, id. 628. 

The facts in the case now under consideration show 
that the defendant is as morally guilty as if the letter 
he was answering had been written by a person seek- 
ing the prohibited information and not by a detective. 
But I am of the opinion that these facts do not clearly 
bring the case within the particular clause of the stat- 
ute on which the indictment is founded. The indict- 
ment charges that the defendant knowingly deposited 
in the mail a letter giving information where, how and 
of whom an article or thing designed and intended 
to prevent conception could be procured. This was in 
answer to a fictitious letter of inquiry. The letter 
written and mailed by defendant was addressed to a 
person who had no existence. On its face it did not 
show that it was within the prohibited statute. If it had 
been suffered to go through the mail to the place to 
which it was addressed, it would not have been called 
for, but have been sent to the Dead Letter Office, and 
could not have given to any person the prohibited in- 
formation. The defendant, doubtless, intended to 
give the inhibited information, but the statute does 
not apply toa letter merely intended by the writer to 
give such information, but to aletter ‘‘‘ actually’ giv- 
ing the information.’’ If a letter of inquiry seeking 
the probibited information had been written by an 
actual person, although under a feigned name, an an- 
swer in reply, giving such information, would present 














a case distinguishable, it would seem, from the one un- 
der consideration. 

I place my judgment in this case upon the single 
ground that the sealed letter written by the defend- 
ant, addressed to a person who had no existence, and 
which, on its face, gave no information of the prohib- 
ited character, and which is brought within the statute 
only by the fictitious letter of inquiry, written by a 
detective, is not the “giving of information ”’ within 
the meaning of the statute. At all events, it is not 
certain that Congress intended to punish such an act, 
and, therefore, upon the principle above mentioned, 
that criminal statutes are not to be extended by judi- 
cial construction to cases not clearly and unmistakably 
within their terms, my judgment is that this prosecu- 
tion, on the admitted facts, cannot be sustained. It 
is a case of clear moral guilt, but not of legal crim- 
inality. 

There is no legal crime committed, although the 
defendant did not know of the fact which deprived 
his act of its criminal quality. 1 Bish. Crim. Law (5th 
ed.), § 262. In this respect the case falls within the 
principle strikingly illustrated by Rex v. McDaniel, 
above referred to. 

In order to prevent misconception of the decision 
now made, it may be proper to add that we only de- 
cide the narrow and single point that the letter, writ- 
ten and deposited by the defendant, did not give the 
prohibited information, and hence is not within the 
statute. It would present a different case for consid- 
eration if the letter, written and deposited by the de- 
fendant, had been capable, into whosoever hands it 
might have fallen or come, of imparting the prohib- 
ited information. 

We do not decide that decoy letters cannot be used 
to detect persons engaged, or suspected to be engaged, 
in violating criminal laws, but recognize the doctrine 
that such letters may be so used. We only decide 
that the defendant, by his answer to the decoy letter, 
did not, under the special circumstances of the case, 
bring himself within the criminal prohibition of the 
act of Congress. 

It would also present a different case if the letter of 
inquiry had been written by some person actually 
seeking the prohibited information for immoral pur- 
poses, although written under an assumed name, and 
the defendant had mailed such a letter as he actually 
wrote and deposited in this case. Congress has not, 
and probably cannot make the business in which it is 
claimed the defendant is engaged, viz., of furnishing 
to whoever may apply therefor the means of prevent- 
ing conception, to procure abortion, etc., illegal and 
punish the same; but the State of Missouri may do so. 
If the State has done so, and the defendant is sus- 
pected of being engaged in the illegal business, un- 
doubtedly decoy letters may be used for the purpose 
of discovering his violation of the law, as the cases 
above cited show. And if, in answer to a decoy let- 
ter, the prisoner deposits in the mail any written or 
printed card, circular, etc., which on its face gives in- 
formation of the prohibited character, there is noth- 
ing in this decision which precludes us from holding 
such a case, if it should arise, to be within the act of 
Congress. On the admitted facts, I am of opinion, for 
the reasons above given, that the prosecution cannot 
be maintained. 

TREAT, J., concurring. The questions involved in 
this case are extremely difficult of solution. It is neo- 











essary to discriminate with care, on the one hand, be- 
tween the offense charged against the postal laws and 
the modes of proving the same, and on the other hand, 
the offense stricken at by State statutes, and the moral 
wrong and outrages implied in the vocation or busi- 
ness denounced. 

The sense of indignation against such vocation or 
conduct should not permit a violation by the courts 
of established rules of law or an unlawful exercise of 
jurisdiction, nor the countenance of unlawful contri- 
vances to induce or manufacture crime. The postal 
system is designed by statute, for obvious reasons, to 
observe and enforce the sanctity of private corre- 
spondence. Severe penalties are denounced against all 
who intercept letters, etc., with a view of prying into 
their secrets. Section 3892, Revised Statutes of the 
United States, page 763. 

Section 3893, as amended, volume 19, page 90, chap- 
ter 186, under which these indictments are found, pro- 
hibits the conveyance through the mails, or delivery 
from any post-office or by any letter carrier, of any 
printed circular, or notice of any kind, giving the in- 
hibited information directly or indirectly. It then 
proceeds as follows: ‘‘And any person who shall 
knowingly deposit, or cause to be deposited, for mail- 
ing or delivery any such non-mailable matter, and any 
person who shall knowingly take the same or cause 
the same to be taken from the mails, for the purpose 
of circulating or disposing of, or of aiding in the cir- 
culation or disposition of the same, shall be deemed 
guilty,”’ etc. 

Thus the section provides for two classes of offenders, 
viz.: Those who deposit knowingly for mailing or de- 
livery such non-mailable matter, and also those who 
xnowingly take the same from the mails for the pur- 
pose stated. The various acts of Congress in pari 
materia must be considered in connection with con- 
stitutional limitations. It is for preserving the purity 
and privacy of the postal service that Congress has 
passed the many laws to which reference is made; 
yet, if non-mailable matter is not to be delivered, how 
are the contents of a sealed letted to be ascertained ? 

It must be conceded that contrivances to induce 
crime (the contriver confederating for the purpose 
with the criminal) are most rigidly scrutinized by 
the courts, even when the contrivances are lawful in 
themselves. But when the contrivances are of an 
unlawful character, should courts not be even more 
strict ? 

Again. The statute denounces the deposit of for- 
bidden matter in the mails, which ‘‘ gives”’ (not which 
is intended or designed to give) ‘ information directly 
or indirectly,’”’ etc. In this case the letter deposited 
did not, of itself, give any such inhibited informa- 
tion; it was not addressed to any person in existence, 
and if, in the ordinary course of the mails, it had 
reached its destination, it would have been delivered 
to no one, for there was no one to whom to deliver, 
but would have passed to the dead-letter office. To 
make the letter bear an interpretation against the pro- 
hibitions of the statute, it is necessary to examine the 
same in connection with the fictitious or decoy letter, 
bearing simulated post-marks, and also to say that the 
letter addressed to the fictitious person could, de- 
spite section 8892, be lawfully taken from the mails 
after it was deposited therein and before it had been 
delivered to the person to whom addressed, “ with 
the design of prying into the business or secrets of an- 
other.” 





No case, after most diligent search, has been found 
which disposes exactly of the point under considera- 
tion. In my judgment, it must be settled in the light 
of elemental principles. 

No court should, even to aid in detecting a supposed 
offender, lend its countenance toa violation of posi- 
tive law, or to contrivances for inducing a person to 
commit acrime. Although a violation of law by one 
person, in order to detect an offender, will not excuse 
the latter or be available to him as a defense, yet re- 
sort to unlawful means is not to be encouraged. When 
the guilty intent to commit has been formed, any one 
may furnish opportunities or even lend assistance to 
the criminal with the commendable purpose of expos- 
ing and punishing him. But no case has been found 
which goes beyond these views. There are legitimate 
means and jurisdictions where offenses can be tried 
and punished, and the public weal is best subserved 
where rigid adherence thereto is enforced. 

—___ > 
WHEN APPOINTMENT OF RECEIVER OF IN- 
SURANCE COMPANY AUTHORIZED. 


NEW YORK COURT OF APPEALS, JUNE 18, 1878. 


IN RE ATTORNEY-GENERAL V. ATLANTIC LIFE INSUR- 
ANCE COMPANY. 


The question to be determined where the appointment of 
a receiver for an insurance company is asked is, are the 
assets of the company sufficient to justify the belief 
that the company may continue in the business of in- 
surance with safety to the public? If they are not suf- 
ficient a receiver should be appointed. 

On an application by the Attorney-General for the appoint- 
ment of a receiver of an insurauce company, it operas 
that the assets of the company were short of a sum 
equal to the amount of the outstanding policies by 
about one-tenth that amount, that the capital had been 
entirely sunk, that a portion of the assets were of a kind 
not readily available, and that its management was 
careless and not such as to beget confidence. Heid, that 
an order appointing a receiver would not be set aside 
by this court. 

Dao: by the Atlantic Insurance Company from 

an order affirming an order appointing a re- 
ceiver. 

William Barnes, for appellant. 

E. W. Paige, Deputy Attorney-General, for respond- 
ent. 

FouGer, J. The point made by the appellant that 
it should have been made to appear in detail to the 
Special Term in what way and upon what evidence the 
Superintendent of the Insurance Department came to 
the opinion that the appellant was in such condition 
as to render its continuance in business injurious to 
the public interests, is not well taken. The reasons 
why it is not are well stated in the opinions in the 
court below, and need not be paraphrased or repeated. 
The point, that the value of the policies of the defend- 
ant should have been estimated at a gross, instead of a 
net valuation, is abstract, and presents nothing prac- 
tical to us. There is no evidence in the record to show 
what would have been the result if the method of gross 
valuation had been taken. Moreover, the experts who 
gave oral testimony were divided as to which is the 
true method of testing the value of the policies of a 
life insurance company. The quotations from authors 
and from reports, abundantly furnished upon the ap- 
pellant’s points, are not the kind of matter on which to 
found a legal decision, which is to be based upon facts. 
There is nothing presented to us by the record, upon 
this point, from which we can say that there was er- 


rors in the court below. 
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The question left is, did the facts presented require 
the appointment of a receiver and the stoppage of the 
defendant’s business? Or, rather the order for a re- 
ceiver having been granted, and that officer having 
entered upon the discharge of his duties and taken 
possession of the effects of the company, and there 
having resulted the stoppage of its current business, 
the loss of its credit and the serious impairment of its 
power to recuperate. The question is, was there such 
a total absence of any cause shown by the proofs for a 
judicial interference with its affairs, as that this court 
is called upon to reverse the proceedings already had 
to arrest the process of settlement and liquidation and 
start the company again, after the shock which its 
credit has received and the derangement which its 
busiuess has suffered. We are free to say, that on the 
simple knowledge of the condition of the company 
given by the proofs in the case, we should have delib- 
erated for some time before we should have taken the 
severe and disturbing measure of entering into the 
control of the affairs of this company by putting a re- 
ceiver over it. And we are not willing to assent to 
the position of the Assistant Attorney-General, that 
the Special Term having been satisfied from the evi- 
dence of the propriety of such a measure, there is 
nought for this court to review. It is a great power 
which is put into the hands of the Superintendent ‘of 
the Insurance Department and into the Special Term— 
that of arresting the course of these companies, and it 
is not to be used without great caution and judicious 
consideration, lest it become destructive and intolera- 
ble; and it is for the General Term and for this court 
to critically scrutinize the proceedings in every case 
and determine with care whether good cause existed 
for interference, and whether there is sufficient reason 
for continuing it. 

We think that the rule which should guide in that 
inquiry is not completely stated in the opinion at Gen- 
eral Term in the case of The World Safe Ins. Co., cited 
for appellant (40 Barb. 501). It is there said, that 
what authorizes an insurance company to commence 
business, authorizes it to continue; and if its funds 
substantially equal the amount of its capital, it should 
continue, so far as respects the question of the suffi- 
ciency of its funds. But it is to be borne in mind 
that when it starts business it has no obligations to 
burden its capital. If, after it has begun, gone on in 
business, and has incurred obligations serious in 
amount, it has lost its capital, and then has assets no 
more, substantially, than was its capital, whatever ob- 
ligations it after that takes in effect as if it then started 
business without capital, unless we are to hold with 
some of the expert authorities cited by the appellant, 
that it is proper and considerate to expend the capital 
in building up a business ~to which notion we do not 
accede. The better expression of the rule is found in 
the opinion in this court in the same case (see N. Y. 
Ins. Dept. Reports, 1863), to wit: Are the assets suffi- 
cient to justify the belief that it may continue in the 
business of insurance with safety to the public? 

Assets should be sufficient to continue the business 
of life insurance with safety to the public, which 
means that they should be enough in amount, and of 
such goodness as to hold out a reasonable assurance to 
those seeking policies from the company that it would 
be able to meet all of its liabilities as they accrued. 
The proofs tended to show, we think that they did 
show, that the assets of the defendant were short of 
asum equal to the amount of the outstanding poli- 





cies, by about one-tenth of that amount; and that the 
capital was entirely sunk. Besides that, some of the 
assets were not of a kind readily convertible or avail- 
able. 

Now here was a defect in assets of considerable 
amount, and such a condition of the company is ex- 
hibited, as would, when made known to the public, be 
likely to produce distrust, to diminish its business, 
both from its customers then existing and from the 
community to which it would look for new applica- 
tions. Such result would further affect its financial 
condition and make less hopeful an attempt to restore 
it to soundness. In considering whether there was 
left enough to offer reasonable assurance to insurance 
seekers that the contracts which they would take from 
defendants would be fulfilled at maturity, it was 
proper also to look into the last management of the 
company and see whether it gave cause for a reasona- 
ble expectation of a recuperation of the resources of 
the company, and of such a course of future manage- 
ment of its affairs as would build it up and recover it 
from its losses. 

It is not to be denied that the proof discloses a lax- 
ness of administration. The trustees were not in the 
practice of regular and formal meetings; nor, as a 
body, did they keep up a vigilant, regular or casual 
supervision of its affairs. A large share of its assets 
was kept as cash deposits with a private banker with- 
out an agreement from him to pay interest, with no 
security from him against loss; and he an officer of the 
company, chiefly instrumental in the conduct of its 
affairs; without regular vote or meeting of the board 
of trustees, dividends were paid to the stockholders, 
when, according to the testimony of the secretary, it 
was impossible to know whether or not the capital of 
the company was impaired, and when there had in 
fact been losses and depreciation in the value of its 
assets. 

This was not a mode of management which, when 
known, was likely to beget confidence and hope. It 
would not, if continued, promise a recovery from 
former adverse results. It would not create an ex- 
pectation that the remaining property of the com- 
pany and its future earnings would be saved for the 
benefit of the policy-holders to the extent of a filling 
out of shrunken assets and a restoration of lost 
capital. 

When the Special Term begins its consideration of 
the case (a consideration which it could not refuse 
after being moved thereto by the Attorney-General, 
in his turn obliged to act upon the report of the In- 
surance Department), much of this was bruited abroad 
in the newspapers und had become generally known. 
In the alarmed sensitive condition of the popular 
mind, upon the internal state and management of life 
insurance companies, it could not but be that the dis- 
closures of such facts would hurt the credit of the 
company, harm its business and take away from its 
ability to serve the public. When the General Term 
came to act more had been made known, and it is 
reasonable to suppose, with results still more disas- 
trous; indeed, the proof discloses that fact. And so 
it is now that the order has come to us for review. 

It is a grievous thing for an institution carrying on 
such a business to be at once stopped in it, and to be 
put into the hands of a receiver; grievous for its own- 
ers and quite as grievous for those who have done busi- 
ness with it. But it is grievous also for those holding 
its obligations, and would be so for those who should 
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hereafter take them, for it to go on, if its means are 
not now sufficient, and if there is not reasonable ex- 
pectation that they will become enough to meet its 
contracts with them. 

The contract of life insurance to the insured is pecu- 
liar. It is not a matter to which a speedy result is 
looked or hoped for. It is entered into with the ex- 
pectation of years of continuance. Above all things, 
it must be founded in confidence. Men will not seek, 
men will not continue in a company whose condition 
and management has been shown tv be questionable. 
And when former customers discontinue, and new 
ones do not take their vacant places, the business of 
the company is so affected that expectation of future 
usefulness to the public is feeble. And this is so from 
the diminution of means at present, and the proba- 
bility of no renovating future supply. Thus the rule 
of this court, above quoted, is brought into operation, 
and cause is found for interference. 

A consideration of the facts and circumstances of 
this case leads us to the conclusion that the exercise of 
a sound discretion will not authorize a reversal of the 
action of the court below. 

The order appealed from should be affirmed so far as 
it appoints a receiver. 

There is some objection made to parts of it which 
seems to rest upon a clerical or other like error in the 
framing of it. To an amendment of it in this respect 
there is no resistance from the Attorney-General. In 
that respect the order should be modified. It should 
not give to the receiver the securities deposited with 
the Superintendent of the Insurance Department, nor 
should it dissolve, or attempt to dissolve, the defend- 
ant corporation. 

—_ — e—__—_ 
WHEN AUCTIONEERS WARRANTORS OF 
TITLE. 


COURT OF APPEALS, TEXAS, MARCH 27, 1878, 


DAVIE V. BLAKELY. 


An auctioneer, selling personal property at public outcry, 
without disclosing the name of the owner of the prop- 
erty sold, is liable upon an implied warranty of title. 

Boney by J. P. Davie against E. A. Blakely to re- 
cover damages for a failure of title in two mules, 

purchased by plaintiff at auction from defendants. 

Sufficient facts appear in the opinion. 

Eoror, P. J. The question presented for our con- 
sideration is this: Is an auctioneer, selling at public 
outcry, without disclosing the name of the owner of 
the property sold, liable on an implied warranty of 
title? 

This suit was brought by the plaintiff, J. P. Davie, 
against the defendants, Lynch and Blakely, to recover 
from them, on an implied warranty of title, the dam- 
ages sustained by him by reason of the failure of title 
to two mules that had been sold at auction by the de- 
fendants tohim. A short time after these mules had 
been sold and delivered by the defendants to Davie, 
one Hubbard, who was the owner of them, brought 
suit against Davie and recovered a judgment for their 
value, which was paid by Davie. At the time the de- 
fendants sold these mules to plaintiff they had no title 
to them, or authority from Hubbard to make the sale. 
The defendants, Lynch and Blakely, had notice of the 
suit brought by Hubbard against Davie. The de- 
fendants filed a general demurrer and a general denial 





to plaintiff's petition herein. Issue being joined, a 
jury was waived and the cause submitted to the court, 
and the court, after hearing the evidence and argu- 
ment of counsel, gave judgment for defendants. 

When Lynch and Blakely sold the mules to appel- 
lant they gave him the following contract or bill of 
sale: 

** GALVESTON, TEXAS, June 28, 1878. 
“Mr. J. P. DAviE: 

‘Bought of Lynch & Blakely, Auction and Com- 
mission Merchants, 173 and 175 Strand, two mules, 
$265. Received payment, 

(TERMS CASH.] Lyncu & BLAKELY.”’ 

Lynch and Blakely, at the time of the sale, did not 
disclose the name of the person to whom the mules 
belonged, nor Davie know the mules were claimed by 
one Resor, for whose account they were sold by appel- 
lees as auctioneers. 

We believe that auctioneers in possession of per- 
sonal property, who sell and deliver the same without 
disclosing the name of the principal, are liable on an 
implied warranty of title. In the case of Mills v. 
Hunt, 20 Wend. 434, Chancellor Walworth says: ‘“ At 
this day it must be considered as well settled that a 
vendor, or purchaser, dealing in his own name, with- 
out disclosing the name of his principal, is personally 
bound by his contract; and it makes no difference 
that he is kuown to be an auctioneer or broker, who 
is usually employed in selling property as the agent 
for others. Even where he discloses the name of his 
principal, if he signs a written contract in his own 
name merely, which contract does not, upon its face, 
show that he was acting as the agent of another, or in 
an official capacity in behalf of the government, he 
will be personally bound thereby.” 

Judge Story, in his work on Agency, section 27, re- 
cognizes the same principle. 

In the case of Schnell v. Stephens et al., 50 Mo. 379, 
was a suit brought against defendants, who were 
auctioneers, upou an instrument which the court calls 
a ‘contract or bill of sale,’’ and which was as fol- 
lows: 

“ KANSAS Crry, June 23, 1868. 

‘“*Received of J. W. Schnell, three ($300) hundred 
dollars, for one bay and one gray horse, and one two- 


horse wagon and harness. 
‘“* A. R. LEDFORD, 
‘* STEPHENS & Sons.”’ 


A. R. Ledford being the party for whom the de- 
fendants claimed to have acted asagents. In this case 
the court say: ‘‘The mere fact that defendants were 
acting as auctioneers is not of itself notice that they 
are selling their own goods, and they must be deemed 
to have been vendors, and responsible as such for title, 
unless they disclose at the time the name of the prin- 
cipal.’’ ‘“‘ And parol evidence will not be admitted to 
contradict it, (the bill of sale signed by them) and 
show that they did not sell as principals, or intend to 
hold themselves responsible as such.”’ See, also, Story 
on Agency, §§ 269 and 270; also, Snyder v. Hord, 8 
Tex. 101. 

The liability of agents who contract in their own 
name, or who do not disclose the name of their prin- 
cipal, is fixed by law, and cannot be altered by local 
custom. 

Evidence of usage is never admissible to oppose or 
alter a general principle or rule of law, so as, upon a 
given state of facts, to make the legal rights and lia- 
bilities of the parties other than they are by law. 2 
Tenn. 327; 19 Wend. 252; 6 Metc. (Mass.) 39%; 6 Pick. 
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131; 6 Binn. 416. With respect to a usage of trade, 
however, it is sufficient if it appears to be known, cer- 
tain, uniform, reasonable, and not contrary to law. 
3 Wash. C. C. 150; 8 Pick. 360. 

With respect to a usage of trade which is not .con- 
trary to law, if not directly kuown to the parties to 
the transaction, it will be binding upon them if it ap- 
pear to be so general and well-established that knowl- 
edge of it may be presumed. 1 Cai. (N. Y.) 48; 4 
Stark. 452. 

For the error in the County Court in rendering judg- 
ment for the defendants, the judgment must be re- 
versed and cause remanded. 


——___>—__——_ 


RIGHT TO SUE NATIONAL BANK FOR USURI- 
OUS INTEREST ASSIGNABLE. 


U. 8. CIRCUIT COURT, INDIANA, JULY 15, 1878. 


WRIGHT Vv. Frrst NATIONAL BANK OF GREENSBURG. 


The right of a borrower to sue a national bank for double 
the amount of usury taken isaclaim or debt which will 
pass to his assignee in bankruptcy, and such assignee 
can maintain an action thereon. 

Pr to recover the penalty for taking usurious 

interest brought by Arthur L. Wright and Henry 

H. Woollery, assignees of Francis J. Randolph, Frank 

Wright and Ebenezer Nutting, bankrupts, against the 

First National Bank of Greensburg. The opinion 

states the case. 


Coffroth & Stuart, Baker, Hord & Hendricks, Dye & 
Harris, for plaintiffs. 


McDonald & Butler, for defendant. 


GRESHAM, J. The declaration alleges that the de- 
fendant has reserved, taken and received usurious 
interest from the bankrupts. The action is brought to 
recover double the amount of interest thus paid, and is 
based upon the 30th section of the Banking Act, U.S. 
Stat. at Large, which reads as follows: 

“Every association organized under this act may 
take, receive, reserve and charge on any loan * * * 
interest, at the rate allowed by the laws of the State 
or Territory where the bank is located, and no more; 
except that where by the laws of any State a different 
rate is limited for banks of issue, organized under any 
State laws, the rate so limited shall be allowed every 
association organized in any such State under this act. 
And when no rate is fixed by the laws of the State or 
Territory the bank may take, receive, reserve or 
charge arate not exceeding seven percent. And in 
case a greater rate of interest has been paid, the person 
or persons paying the same, or their legal representa- 
tives, may recover back, in any action of debt, twice 
the amount of interest paid from the association tak- 
ing or receiving the same.”’ 

The defendant demurs to the declaration on the 
ground that the plaintiffs, as assignees in bankruptcy, 
have no legal capacity to prosecute the action. This 
is the only question presented by the demurrer. 

The right of action given by this section is penal. 
Tiffany v. National Bank, etc., 18 Wall. 409. 

In the absence of a statute authorizing it, a right toa 
penalty cannot be assigned, nor a right of action fora 
tort. Gardiner v. Adams, 12 Wend. 297. The de- 
fendant exacted and received usurious interest. Had 
the bankrupts remained solvent they might have pros- 
ecuted an action for double the amount of interest 





paid. Unless the right of action has been barred it 
yet exists, either in the bankrupts or their assignees. 
It is insisted that because the bankrupts could not 
have sold or transferred the right of action, if they had 
remained solvent, that, therefore, their assignees have 
no legal capacity to prosecute the suit. Tiffany v. Na- 
tional Bank, supra, was an action by a trustee to 
recover the penalty given by the statute. The plain- 
tiff recovered, but his capacity to maintain the action 
seems not to have been directly raised. In the case of 
Crocker, assignee, v. First National Bank, etc., 3 C. L. 
J. 527, the precise question raised by this demurrer 
was considered, and it was held by Dillon, J., that the 
assignee was the “legal representative ’’ of the bor- 
rower within the meaning of the Banking Act, and as 
such could maintain the suit whether the right of 
action vested in the assignee under the Bankrupt Law 
or not. 

In Tiffany v. Boatman’s Association, 18 Wall. 375, 
the assignee in bankruptcy was allowed to recover 
usurious interest which had been paid by the bankrupt 
in violation of the statutes of Missouri. 

In Meech v. Stoner, 19 N. Y. 26, it was held that an 
assignee could maintain an action to recover money 
lost at faro, under a statute which gave the right of 
action to the loser. See, also, Carter v. Abbott, 1 B. & 
C. 444, and Gray v. Bennett, 3 Metc. 522. In this last 
case the assignee of the insolvent debtor was allowed 
to recover threefold the amount of usurious interest 
paid to the defendant, that being the amount allowed 
by the Massachusetts statutes. This is a well-consid- 
ered case. 

In Bromley, assignee,v. Smith, 2 Bissell, 511, it was held 
by Miller, District Judge, that the assignee could not 
maintain an action to recover the penalty given by the 
statute. And it seems to be conceded that in the case 
of Barnett v. Muncie National Bank, in the Circuit 
Court of the United States for the Southern District 
of Ohio, a similar ruling was made by Justice Swayne, 
and the late Circuit Judge, Emmons, in an oral but 
unreported opinion. To the same effect is Nichols v. 
Bellows, 22 Vt. 581. 

The Bankrupt Act (Rev. Stats., §§ 5044, 5045, 5046 and 
5047) vests in the assignee for the creditors the entire 
estate of the debtor—every thing of beneficial interest 
passes by the deed of assignment, except certain neces- 
sary exemptions which are intended to protect the 
bankrupt and his family from temporary distress. 

It is true that rights of action for torts to the debtor’s 
person, such as assault and battery, false imprison- 
ment, malicious prosecution, libel and slander, do not 
pass to the assignee. While it must be conceded that 
under the decision of the Supreme Court this is an 
action, in part at least, to recover a penalty, yet there 
are reasons why claims of this kind should vest in the 
assignee which do not apply to rights of action for dam- 
ages growing out of mere torts to the debtor’s person. 
In the right of action given by the Banking Act the 
bank exacts and receives from the borrower more than 
the law allows as a fair compensation for the use of its 
money. In this illegal way the bank gets into its pos- 
session part of the borrower’s estate, money which 
should go to the creditors of the bankrupt borrower. 
This demand and receipt of illega: suterest by the bank 
may have materially contributed to the bankrupt’s 
downfall. The recovery allowed by the 30th section of 
the act is “in ap action of debt.”’ 

If the assignees are not the “legal representatives ”’ 
of the bankrupt within the meaning of the 30th section 
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of the Banking Act, and the right of action never 
passed to them under the Bankrupt Act, then, unless 
the suit has been barred, the bankrupts may sue for 
and recover the money for their own benefit, when, 
perhaps, they have already received their full exemp- 
tions and have been discharged from all their obliga- 
tions. 

As between the bankrupts and their creditors this 
would be unjust, and such a result is not easily recon- 
ciled with the chief object of the bankrupt law, which 
is the equal distribution of the insolvent debtor’s en- 
tire estate amongst all his creditors. 

In Gray v. Bennett, supra, ‘‘ it is very clear,’’ say 
the court, “‘ that if a creditor of the insolvent debtor 
should attempt to prove a note under the commission, 
it would be the duty of the assignee to reduce the 
amount, if usurious interest had been taken on it, or 
was reserved in it, and in this manner the creditors 
would be benefited by such reduction. Why should 
they not have the advantage of it where the debtor 
was paid the usurious demand prior to the insolvency 
and within the time limited by the statute for recov- 
ering it? 

I think the assignees are the “ legal representatives ”’ 
of the bankrupts within the meaning of the 30th sec- 
tion of the Banking Act; and that the right of action 
given by said section isa ‘“‘claim”’ or “‘debt’’ which 
passed to the assignees under the sections of the Bank- 
rupt Law alread# cited. 

Demurrer overruled. 
———»~—___— 


RECENT AMERICAN DECISIONS. 


SUPREME COURT OF PENNSYLVANIA. 
BAILMENT. 


Lien of tradesman on goods left for manufacture or 
repair: waiver: replevin.—A tradesman’s lien upon 
goods deposited with him for manufacture or repair 
is not waived by a special agreement merely for the 
payment of-a fixed sum for the labor bestowed upon 
the goods; but a contract for the payment of a fixed 
sum, together with a special agreement as to the time 
and mode of payment, is strong evidence of an inten- 
tion to waive the right of lien. A bailor is not enti- 
tled to maintain replevin for goods left by him with a 
tradesman to be manufactured, until payment or 
tender of all charges for which the tradesman has a 
lien upon such goods. Mathias v. Sellers (W. Not. 
Cas.). Decided March 25, 1878. 


CRIMINAL EVIDENCE. 


Evidence of alibi: burden of proof never shifts in 
criminal cases.—When a case against a person charged 
with a crime rests upon clear and positive evidence, it 
seems that evidence of an alibi should be of like char- 
acter in order to produce a reasonable doubt; but 
when the evidence of the prosecution is wholly cir- 
cumstantial, evidence of an alibi, though not clear, 
should go to tne jury to be considered with other mat- 
ters of defense. It seems that the burden of proof in 
criminal cases never shifts, so that, if from any part 
of the evidence there arises a reasonable doubt of 
the defendant’s guilt, he should be acquitted. Turner 
v. Commonwealth (W. Not. (as.). Decided May 6, 1878. 


CRIMINAL LAW. 


Homicide: plea of insanity —In homicide, when the 
only plea is insanity, the instruction ‘‘ should it be- 








come necessary, in your judgment, to consider the 
evidence bearing upon the plea of the prisoner, and 
by which it is claimed he is entitled to palliation or 
excuse,’ is error. When the plea is insanity it is error 
to instruct the jury that they must be satisfied by 
“satisfactory and conclusive” proof of the insanity 
of the defendant. Pannel v. Commonwealth (Pittsb. L. 
J.). Decided May 6, 1878. 


DOMICILE. 
Of divorced wife.—The settlement of a pauper 
woman who has been divorced from her husband is 
the district in which her husband resided at the time 
of the divorce. Overseers for Lake v. Overseers for 
South Canaan (Leg. Intel.). Decided May 6, 1878. 


HUSBAND AND WIFE. 


Rights and disabilities of : married woman’s convey- 
ance of her realty to her husband: physical and mental 
weakness of the wife: undue influence of the husband: 
constructive fraud: fiduciary relations.—In dealings 
between trustee and cestui que trust, attorney and 
client, and all others standing in a fiduciary relation, 
where the trustee or attorney seeks to derive any ben- 
efit from a contract made with his cestwi que trust or 
client, the burden of proof is upon him to show the 
utmost good faith on his part, and that he took no ad- 
vantage of his influence or knowledge, and also to 
establish the perfect fairness, adequacy and equity of 
the contract. If this be not affirmatively proved, any 
contract between parties standing in these relations 
will be avoided, even though there is no suspicion of 
actual fraud. The same principles apply to transac- 
tions between husband and wife. The conveyance of 
a wife’s estate for a husband’s use will be held void, 
unless it affirmatively appears from the attending cir- 
cumstances, or otherwise, that it was her voluntary 
act, and not induced by his undue influence. Darling- 
ton v. Darlington (W. Not. Cas.). Decided March 29, 
1878. 

JURISDICTION. 


Court has nol, of foreign administrator.—A foreign 
administrator, who has not administered in Pennsyl- 
vania, cannot be sued in Pennsylvania. A, a resident 
of Maryland, died, leaving bis entire estate, consist- 
ing partly of bonds of Pennsylvania corporations, to 
his wife, and naming his brother as executor; the lat- 
ter died prior to testator. Letters of administration 
with the will annexed were granted to his widow by 
the Orphans’ Court of Cecil county, Maryland; she 
filed an appraisement and inventory of the estate: the 
court directed that she take it at the appraisement; 
she died and defendant was appointed administrator 
d. b. n. c. t. a. While ona visit to Pennsylvania plain- 
tiff sued him. Held, that he could not sustain his ac- 
tion in Pennsylvania. Magraw v. Irwin (Leg. Intel.). 
Decided June 10, 1878. 


MARRIED WOMAN. 
Certificate of acknowledgment by, to conveyance of 
real estate, when not conclusive. —Where the rights of 
innocent purchasers have not intervened, a certificate 
by a magistrate of a married woman’s acknowledg- 
ment of a conveyance of her separate estate is of no 
effect, when her heirs attack the conveyance upon the 
ground of fraud and undue influence practiced upon 
her by her husband. Darlington v. Darlington (W. 
Not. Cas.). Decided March 29, 1878. 
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NEGOTIABLE INSTRUMENT. 

1. Waiver of protest: what amounts to.—A waiver of 
protest is an agreement made before or at the maturity 
of the note, and a promise to pay after maturity, not- 
withstanding there had been no protest, is a new under- 
taking. A subsequent promise to pay the note by the 
indorser, who has full knowledge of all the facts, 
amounts to a complete waiver of the want of due no- 
tice. The promise need not be expressed in so many 
words, and no general rule can be laid down as to 
what words or acts will amount toa waiver. Whethera 
promise was made with full knowledge of all the mate- 
rial facts are questions of fact. Bawman’s Estate, 
Moyer’s Appeal (Pittsb. L. J.). Decided May 30, 1878. 

2. Indorsement: notice to indorser.—Notice to an 
indorser who is temporarily absent from home, sent 
to him by mail where he is stopping, without any di- 
rection to so send it, is good notice to him if he actu- 
ally receives it as soon as he would have, had it been 
left at his residence; and notice thence sent by him to 
a prior indorser is good against him, although there 
may have been some delay, if he is not prejudiced by 
the delay. Hull vy. Dicken (Pittsb. L. J.). Decided 
July 1, 1878. 

——_——___— 
RECENT ENGLISH DECISIONS. 
CRIMINAL LAW. 


False pretenses: indictment: proof: note of a-non- 
existing bank.— The prisoner was convicted of attempt- 
ing to obtain asewing machine by false pretenses... The 
indictment alleged that the prisoner did falsely pretend 
that a paper partly in print and partly iu writing, pro- 
duced by the prisoner to the prosecutor, and purporting 
to be a bank note for the payment to the bearer of £5, 
was then a good, genuine, and available order for the 
payment of the sum of £5, and was then of the value 
of £5, etc.; by means of which false pretense the pris- 
oner did unlawfully attempt to obtain a sewing ma- 
chine. The evidence was that the prisoner bargained 
for the purchase of the sewing machine for 35s., and 
said that a friend had told her to get one, and had sent 
her the money to pay for it, and at the same time gave 
a worthless bank note for £5, payable to the bearer, of 
the Devonshire Bank, which had stopped payment 
many years ago. The prisoner knew at the time that 
the bank had stopped payment, and that the note was 
of no value. Held, that the indictment, though inar- 
tificially framed, sufficiently alleged that the prisoner 
falsely represented the note to be a good and genuine 
note of an existing bank, and of the value of £5, and 
that the evidence supported the conviction. Cr. Cas. 
Res., May 11, 1878. Regina v. Jarman, 38 L. T. Rep. 
(N. 8.) 460. 

ESTOPPEL. 

Corporation: specific performance: divisible agree- 
ment: piecemeal performance: ultra vires: fraud: col- 
lusion.—A company was, by its articles of association, 
prohibited from issuing shares below par without the 
sanction of a general meeting. M. agreed to subscribe 
for 2,000 shares in the company, which should be taken 
up and paid for in full by him in such numbers and at 
such times as should be required for the purposes of 
the company. On the same day on which he entered 
into this agreement, the board of directors agreed to 
pay him £4,000 in consideration of the services ren- 
dered by him in connection with the company. The 





company failed. On an action brought by the com- 
pany against M. for specific performance of his agree- 
ment, held, that, as M. had acted in collusion with the 
directors to defraud the company, he could not be 
heard to set up this fraud for the purpose of invali- 
dating the agreement to take the shares; that as the 
parties had contemplated a piecemeal performance of 
the agreement, the court could decree specific per- 
formance of a part of it; and that in the absence of 
mala fides the resolution of the directors to call up 
the shares was conclusive evidence that the money was 
required for the purposes of the company. Ct. App., 
Feb. 23, 1878. Odessa Tramways Co. v. Mendel, 38 L. 
T. Rep. (N. 8.) 731. 


PARTNERSHIP. 


1. Introduction of existing articles into new partner- 
ship : expulsion clause: validity of notice: partnership 
accounts: valuation of good-will: evidence: admissions 
in letters to third party.— Articles of partnership exe- 
cuted in 1864 contained a provision that as roon as 
possible after the 30th April in each year a full and gen- 
eral account should be taken by the partners of the 
stock, etc., and other the estate and effects of the part- 
nership, and that a fair valuation and appraisement 
sbould be made of all the particulars which might be in 
their nature susceptible of valuation. Another clause 
provided for the expulsion after six months’ notice of 
a partner at the desire of a majority of the partners. 
It was also provided that the accounts of a partner 
ceasing to be a partner should be adjusted by payment 
to such partner of the sum which should appear to his 
credit, after the same should have been adjusted under 
the provisions thereinbefore contained. On the 18th 
Sept., 1873, the defendants, who were copartners with 
the plaintiff, wrote the plaintiff a letter in which they 
gave him notice to retire on the 30th April, 1874, and 
proposed that he should become a partner again on cer- 
tain terms, one of which was, that the existing articles 
should be taken as the guide of the new partnership. 
This proposal was accepted by the plaintiff. Held, that 


the articles of 1864 must be taken to have been re-in- - 


troduced into the new arrangement so far as they were 
not inconsistent with its terms, and that the expulsion 
clause was, therefore, still in existence. Ch. Div., 
March 25, 1878. Stewart v. Gladstone, 38 L. T. Rep. 557- 

2. Accounting: partner not bound by accounts he does 
not join in taking.— On the 28th April, 1875, the defend- 
ants gave the plaintiff notice to retire on the 3lst Oct. 
following. In July, 1875, they furnished him with 
copies of the accounts for the year ending 30th April, 
1875; the plaintiff had not had an opportunity of join- 
ing in taking the accounts. These accounts,.as well as 
those of previous years, were taken only for ascertain- 
ing profits, and were not based upon a fair valuation of 
the partnership property made at the date; nor was 
the good-will included in them. Held, that the plain- 
tiff was not bound by the accounts. Ib. . 


PERSONAL PROPERTY. 


Railway stock is: will: charitable bequest: railway 
debenture stock: statute of Mortmain (9 Geo. 2, c. 36).— 
Debenture stock of a railway company is not a charge 
upon or an interest in land within the Mortmain or 
Charitable Uses Act, but is pure personalty, and can 
be bequeathed for charitable purposes. Ct. App., July 
8, 1878. <Attree v. Hawe, 38 L. T. Rep. (N. S%) 733. 
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COURT OF APPEALS ABSTRACT. 
ACTION. 


When action quia timet will not lie.—In order to au- 
thorize an action quia timet there must be some valid 
reason for apprehension. An idle or groundless sus- 
picion or a baseless fear is not sufficient. Where one 
holds an unrecorded deed of premises, and a judg- 
ment is afterward recovered and docketed against the 
grantor in the deed, and a sale under execution of the 
premises is made to one having notice of the deed, 
held, that the judgment and certificate of sale would 
not constitute a cloud on the title authorizing an ac- 
tion quia timet. Judgment below affirmed. Schroeder 
v. Gurney. Opinion by Miller, J. 

(Decided April 23, 1878. Reported below, 10 Hun, 413.] 
FORFEITURE. 

Conveyance to church on condition of not renting or 
selling pews: sale of church not violation of condition. 
—Land for a church edifice was conveyed to the 
Methodist Protestant Church and to its successors 
and assigns, subject to this condition: ‘‘The above 
described land being designed for church purposes, it is 
understood and agreed that the seats therein shall be 
forever free for the use of any and all persons to occupy 
in the capacity of worship; but if the seats of the said 
church to be erected thereon, or any other church 
thereon, shall be rented or sold, then the said above 
described premises shall revert to the said party of the 
first part or her heirs.’’ Held, that a sale of the prem- 
ises to a church of another denomination, or to an in- 
dividual, would not work a forfeiture so long as the 
church edifice should be used for religious services aud 
the seats therein should not be rented orsold. Judg- 
ment below affirmed. Woodworth v. Payne. Opinion 
by Miller, J. 

[Decided June 21, 1878. Reported below, 5 Hun, 551.] 
FRAUDULENT JUDGMENT. 


1. Compluint in action to set aside: technical insuffi- 
ciency of, nol objectionable after judgment.—In an ac- 
tion by a receiver of a corporation against a judgment 
creditor of the corporation to set aside the judgment 
as obtained by fraud and collusion, and as having no 
cousideration to support it, it was not expressly averred 
in the complaint that the judgment was fraudulent 
in fact, or that the officers of the corporation colluded 
with plaintiff in suffering it to go by default, but there 
were facts averred which, when proved, would author- 
ize the inference that the judgment was without con- 
sideration, and fraudulently and collusively obtained. 
Held, that this was sufficient after judgment to sup- 
port the same. The objection to a technically defect- 
ive complaint should be raised before issue upon the 
facts. Judgment below affirmed. Whittlesey, receiver, 
v. Delaney. Opinion by Allen, J. 

2. What constitutes want of consideration : construc- 
tion of agreement.—By several agreements bearing the 
same date D. sold to a corporation a patent right for 
$10,800, which was paid in cash, and a further sum of 
$14,200, to be thereafter paid. It was agreed that out 
of the moueys received upon the sale of the patented 
article the company was to first re-imburse itself for 
the $10,800 paid, and thereafter the proceeds of the 
sales should be divided equally between D. and it until 
the $14,200 should be paid D. Held, that until the 
company should be re-imbursed for the $10,800 the other 
sum would not be due, and a judgment entered there- 
for would be without consideration. Ib. 





8. Evidence of collusion.—Action was commenced 
by D. against the company. The summons served 
upon an officer of the company was brought by him to 
the notice of the board of trustees which directed it 
to be delivered to the plaintiff's attorney to protect 
the interests of the company. D. was one of the 
trustees. A judgment by default was entered in the 
action. Held, sufficient evidence that the judgment 
was entered by fraud and collusion. Ib. 

(Decided May 21, 1878.] 
LOTTERIES. 

* Playing policy’’ violation of statute, giving action 
for double amount paid to lottery dealer.— What is 
known as “‘ playing policy’ which consists in the se- 
lection, by the person desiring to play, of certain num- 
bers which are handed in toa dealer, who agrees, in 
case those numbers are drawn in a specified drawing 
of aregular lottery named, that he will return to the 
player, who pays him a sum of money, a much larger 
sum, held to be in violation of the statute against 
lotteries (1 R. S. 667, § 32), and the player entitled to 
recover from the dealer twice the sum paid for chances. 
Judgment below affirmed. Wilkinson v. Gill. Opin- 
ion by Church, C. J. 

[Decided May 28, 1878. Reported below, 10 Hun, 156.] 
OFFICER. rs 


Assistant clerk of New York city District Cowrts: 
removal of: judgment: one entitled to office not bound 
by liligation between two persons claiming adversely: 
incompatible offices.—In 1873, defendant was appointed 
assistant clerk of a district court of New York city for 
the full term of six years by K., a justice of such court. 
F., the successor of K., removed defendant and ap- 
pointed one M. in his place. C., the successor of F., 
removed M. and appointed relator in his place. Sub- 
sequently this justice removed relator and appointed 
N. in his place. An action was commenced by the 
people upon the relation of relator in this action 
against N. to oust him from the office, and judgment 
was entered in that action on the 7th of January, 1877, 
declaring relator entitled to the office, and that N. be 
ousted therefrom. On the 2d of January, 1877, and 
before judgment was rendered defendant took posses- 
sion of the office and was discharging its duties when 
judgment was rendered. This action was commenced 
on behalf of relator to oust defeudant from the office. 
During all the intervening time between his removal 
from the office and his re-entry therein, defendant 
protested against being kept out, and claimed the office 
and the salary. During the same time he held the 
office of assemblyman and the positions of clerk in the 
department of public works, and clerk in the mayor's 
office. Held, (1) that the removal of defendant from 
the office was without authority, and he was entitled 
to retake the office upon the first opportunity; (2) that 
he was not bound by the judgment in the action 
against N.; and (3) that the office and positions held by 
him were not incompatible with the office of assistant 
clerk of the district court, and that the action by re- 
lator could not be maintained. Orderof General Term 
reversed and judgment ordered upon a verdict for de- 
fendant atthe trial. People ex rel. Gilchrest v. Murray. 
Opinion by Earl, J. 

(Decided May 21, 1878.] e 


STATE BOUNDARIES. 


Line between New York and New Jersey in Raritan 
Bay.—By the provisions of the compact between New 
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York and New Jersey, the boundary line between the 
States from a designated point in the Hudson river 
‘*to the main sea shall be the middle of the said river, 
of the bay of New York, of the waters between Staten 
Island and New Jersey, and of Raritan Bay to the 
main sea.’’ Held, that the middle of Raritan Bay 
where it joins the main sea is the center of a line from 
Sandy Hook to Coney Island, and its middle at any 
other point is the center of the shortest line between 
the New Jersey coast and Staten Island. Consequently 
a sunken wreck on the New Jersey side of the center 
of the shortest line between New Jersey and Staten 
Island at that point would not be within the body of 
Richmond county so as to render such county liable 
for the expense of its removal by the commissioners 
of pilots, under the provisions of Laws 1868, ch. 522. 
Order below affirmed. People ex rel. Morris v. Super- 
visors of Richmond. Opinion by Andrews, J. 
[Decided April 23, 1878.] 


REFERENCE. 


Irregular order: new order directing testimony taken 
on irregular one to be included valid.—Where an order 
of reference was technically irregular, and evidence was 
taken under it and a report made by the referee, the 
court set aside the first report as irregular, and made 
a new order referring the case to the same referee with 
a direction to him to report the evidence taken under 
the first order, together with all the objections and 
exceptions taken, with liberty to either party to fur- 
nish additional testimony, which direction was fol- 
lowed. Held, that the direction mentioned could not 
be objected to as erroneous. Order below affirmed. 
Roberts v. White. Opinion by Allen, J. 

[Decided April 16, 1878.] 


—_——_@——__——_— 
NOTES OF RECENT DECISIONS. 


ADVERSE POSSESSION: STATUTE OF LIMITATIONS: 
HOW APPLIED TO UNINCLOSED WOODLAND: WHAT 
CONSTITUTES OUSTER: PRESUMPTIVE POSSESSION OF 
WOODLAND.— When owners of adjoining tracts of 
land are in actwal possession, each of his own tract, 
using his woodland as farmers usually do, neither ac- 
quires title under the statute of limitations to his 
neighbor’s land, beyond that which he actually enters 
upon, clears and cultivates, or incloses by fences and 
holds adversely, notoriously and peaceably for twenty- 
one years. In such a case the running of a line is it- 
self a trespass, and no ouster ipso facto. As a gen- 
eral rule, when an owner is in actual possession of his 
tract, the doctrine of presumptive possession of the 
woodlan¢ prevails, unless met and overcome by ouster, 
either actual or permissive, on the part of the owner. 
Sup. Ct., Pennsylvania, March 11, 1878. Collins v. 
Benedict (W. Not. Cas.). 

BANKRUPTCY: SALE UNDER JUDGMENT INVALID BY 
BANKRUPT LAW NOT NECESSARILY VOID: WHAT IS 
NOT A FRAUD ON BANKRUPT ACT: PASSIVE NON-RE- 
SISTANCE.—When a sale is made under two judgments, 
though one of the judgments may have been obtained 
in fraud of the bankrupt act, the sale is not necessarily 
invalid. A debtor’s passive non-resistance to an action, 
though he may be insolvent in contemplation of the 
bankrupt act, is not per se a fraud on the act. A sale 
under an execution is not invalidated by the mere 
fact that some of the goods sold were brought within 
reach of the execution a short time before the sale, 





which was closely followed by the filing of a petition 
in bankruptcy. Sup. Ct., Pennsylvania, Feb. 26, 1878. 
Louchheim v. Henzey (W. Not. Cas.). 


CRIMINAL LAW: EMBEZZLEMENT, WHAT NECESSARY 
TO CONSTITUTE: PRINCIPAL AND AGENT.—In order to 
sustain the charge of embezzlement, the agent, etc., 
must be in the regular employment of the master, and 
it must be by virtue of such employment that the 
money or property appropriated comes to his hands. 
A mere casual employment does not fall within the 
statute. Sup. Ct., Tennessee, May 18, 1878. Johnson 
v. State (Tenn. L. Rep.). 


HOMESTEAD: NON-EXEMPT PROPERTY CONVERTED 
INTO EXEMPT.—A debtor cannot convert property 
upon which his creditors have a claim into property 
which is exempt under the homestead laws. Sup. Ct., 
Tennessee, Jan. 26, 1878. Burton v. Webb (Tenn. L. 
Rep.). 

MUNICIPAL BONDS: BONDS IN AID OF RAILROADS: 
CONDITIONS OF SUBSCRIPTION: CHANGE OF CONDI- 
TIONS AT SUBSEQUENT ELECTION ULTRA VIRES.—The 
charter of relator provided that towns along its line 
might, by vote, subscribe for shares of its capital stock 
and issue bonds therefor, provided that such bonds 
should not be delivered or payments made on such 
subscriptions, until an amount of work, equal to the 
amount of bonds to be issued, should be done on such 
road in such town, etc. * * * The vote of the 
town was to subscribe for $50,000 of the capital stock, 
to be delivered when an equal amount of work had 
been done on such road in said town. At a subse- 
quent meeting it was voted to donate to the railroad 
$100 for surveying, and to issue the $50,000 in bonds 
already voted in amounts of $25,000 each, the first 
$25,000 to be issued when certain work specified should 
be completed, and the remainder upon the completion 
of other work specified. Held, that proof that the 
railroad had performed work to the amount of $30,000 
(or $40,000, as claimed by the relator) was not a substan- 
tial compliance with the terms of the original sub- 
scription. That the first vote for subscription of $50,000 
was a full exercise of the power conferred upon the 
town by the statute, and it thereafter had no power 
to change the conditions of such vote at a subsequent 
election. That the second vote was ultra vires. Sup. 
Ct., Illinois, June 24, 1878. Illinois Midland R. R. Co. 
v. Supervisor of Waynesville (Chi. L. N.). 


NATIONAL BANK: HAS NO RIGHT TO TAKE MORTGAGE 
ON REAL ESTATE TO SECURE LOAN THEN MADE: MORT- 
GAGE TO PRESIDENT OF BANK.—In a proceeding to 
foreclose a mortgage, the answer showed that defend- 
ant had been the owner of the mortgage property, 
and had sold it to T., making him an absolute deed for 
the same. Afterward defendant, claiming to have 
been defrauded, induced T. to rescind the contract 
and to reconvey the property to him. But in the 
meantime T. had borrowed money of the National 
Bank of Mendota, for which he had given a mortgage 
on the property in question to B., the president of the 
bank. Held, that the mortgage to the president is a 
mortgage to the bank. As to the question of the power 
of a national bank to take such a mortgage, the court 
said: ‘‘The provision declaring upon what security 
such associations may make current loans, viz., upon 
personal security, and the subsequent inhibition (in 
another section of the law) that no mortgage shall be 
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taken on real estate except by way of security for 
debts previously contracted, must be understood to 
forbid absolutely such associations making loans upon 
security afforded by mortgagees on real estate. With 
the policy of the law on this subject we have nothing 
to do.” Sup. Ct., Illinois, June 21, 1878. Fridley v. 
Bowen. 


NEGOTIABLE INSTRUMENT: BONA FIDE HOLDER FOR 
VALUE: FORGED INDORSEMENT: MORTGAGE OF NOTE. 
—Where an innocent holder of a note purchased the 
same for value before maturity, though the indorse- 
ment be unauthorized or forged, he gets a good title 
to the paper freed from all equities, if he had no notice 
of the defect in the title of the holder. A conveyance 
of negotiable paper, or chose in action by mortgage or 
deed of trust, need not be registered. Sup. Ct., Ten- 
nessee, Jan. 12, 1878. Duke v. Hall (Tenn. L. Rep.). 


REMOVAL OF CAUSE: ACT OF 1875: PRACTICE AS TO: 
JURISDICTION.—In an application for removal of a 
cause from a State to a Federal court the petition and 
bond must be filed ‘“‘ before or at the term at which 
the cause could be first tried and before the trial 
thereof.”’ It is the Federal court and not the State 
court that has the power to adjudge whether the case 
is a proper one for removal under the act of Congress. 
Under the act of 1875, although some of the formal or 
nominal plaintiffs and defendants may be citizens of 
the same State, still if it is shown that it is a contro- 
versy wholly between citizens of different States, and 
can be fully determined as between them, then it is a 
cause that can be removed to the Federal court. U.S. 
Cire. Ct., W. D. Pennsylvania, June 17, 1878. Taylor 
v. Rockefeller (Leg. Int.). 


—_—____—_ 
NOTES. 


E have received a pamphlet entitled the ‘‘ Year 

Book of the Law Department of the Iowa State 
University for 1877-8.”’ It contains a list of the offi- 
cers connected with the university, the members of 
the faculty of the law department from its commence- 
ment as a private school in 1865, of the graduates from 
1866 to 1877, classified under the date of their gradua- 
tion and also under the place of their present resi- 
dence, and the names of those pursuing their course 
at the time the book was issued. Also, a history of 
the law department, a statement of the course of 
study, conditions of admission, and other information 
in relation to the school. The able management of 
this institution has given it, though young, a leading 
position among the law schools of the country, and 
each succeeding year shows an increase in the size of 
its graduating class. Young men who purpose to at- 
tend an institution of this kind would do well to pro- 
cure a copy of this Year Book. 


According to the Scotch papers, a prisoner was re- 
cently convicted at Edinburgh of having, while in a 
state of somnambulism, murdered his child, and has 
since been set at liberty. Cases of this kind are very 
rare, but, assuming the somnambulism to be clearly 
proved, there can be little question of the correctness 
of the course thus adopted. Dornbltith, the German 
psychologist, tells of a young woman who, in conse- 
quence of a fright occasioned by an attack of robbers, 





was seized with epilepsy, and became subject to som- 
nambulism. While in that condition she was in the 
habit of stealing articles, and was charged with theft, 
but on the advice of Dornbliith was released and event- 
ually cured. Steltzer (cited in Wharton and Stillé) 
gives an account of a somnambulist who clambered 
out of a garret window, descended into the next house, 
and killed a young girl who was asleep there. And 
the same learned writers quote from Savarin an ac- 
count of a somnambulist monk (related to Savarin by 
the prior of the convent where the incident happened) ; 
“The somnambulist entered the chamber of the prior, 
his eyes were open but fixed, the light of two lamps 
made no impression upon him, his features were con- 
tracted, and he carried in his hand a large knife. Go- 
ing straight to the bed, he had first the appearance of 
examining if the prior was there. He then struck 
three blows, which pierced the coverings, and even a 
mat which served the purpose of a mattress. In re- 
turning, his countenance was unbent, and was marked 
by an air of satisfaction. The next day the prior asked 
the somnambulist what he had dreamed of the preced- 
ing night, and the latter answered that he had dreamed 
that his mother had been killed by the prior, and that 
her ghost had appeared to him demanding vengeance ; 
that at this sight he was so transported by rage that 
he had immediately run to stab the assassin of his 
mother.’”’ Savarin adds that if the prior had been 
killed the monk could not possibly, under these cir- 
cumstances, have been punished. 


The English Lord Chief-Justice the other day al- 
luded in terms of strong disapprobation to the un- 
wieldy nature of the plans which are prepared by those 
who are intrusted with the duty of making plans for 
the purposes of atrial. When a plan is produced in 
order to explain a case toa judge or jury it too fre- 
quently turns out to be of gigantic dimensions; folded 
in innumerable folds; far too large to be expanded 
with convenience on the judge’s desk or on the coun- 
sel’s table; concealing, when opened, every other paper 
within a range of several square feet —in fact, a per- 
fect nuisance to any body who has to do with it. Fre- 
quently, there is no sort of pretense for this inconveni- 
ent amplitude, the plan proving to be nothing but afew 
colored lines including vast blank spaces. We suppose 
the idea is to have a plan large enough to be seen by 
the jury when placed on the table at a distance from 
them. It would generally be far better to have a 
greater number of small plans for use in the jury-box; 
and in all cases where a plan is made for the use of the 
judge it should be of a handy size. No one who has 
not experienced it can be aware how troublesome it 
is, when a large plan is placed on a desk, to carry the 
eye from one point of it to another, and then when 
the judge requires a clear field in front of him for the 
purpose of taking notes, the plan has to be thrown aside 
somewhere, and then again it has to be picked up and 
spread out afresh when further reference to it becomes 
requisite. In most cases, a plan of very limited size 
would be sufficient for the purpose of elucidating a case. 
The Lord Chief-Justice half jokingly suggested that it 
would bea good thing if the masters would disallow 
the costs in respect of all plans above a certain size, 
but we hope that, without resorting to such strong 
measures, his lordship’s remark may bring about a 
change. 
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We have now ready Mr. Irving Browne’s SHort 
Srupies or Great Lawyers, containing the clearest, 
most vigorous and most interesting biographies that have 
yet been written of the most prominent of the English 
aud American lawyers and judges, from Coke to 
Choate. The book contains 386 pages, and is hand- 
somely printed and bound. Price $2.00. 
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CURRENT TOPICS. 
T the recent meeting of the Social Science Asso- 
ciation, an interesting address was delivered 
by Mr. Perry Belmont upon the subject of admitting 
the members of the President’s cabinet to seats in 
the two Houses of Congress. At the present time 
the cabinet officers, with the single exception of the 
Secretary of the Treasury, are virtually independent 
of the control of Congress, being regarded as no 
more in reality than adjuncts of the President. The 
Secretary of the Treasury, under a law passed in 
1789, is required to report to either branch of the 
National legislature, in writing or in person, as may 
be required, ‘‘ respecting all matters referred to him 
by the Senate or House of Representatives, or which 
shall appertain to his office,” but there seems to be 
no provision of this character in respect to other 
cabinet officers. This is somewhat singular, as the 
Secretary of War and of the Navy have been in- 
vested by law with a discretion respecting certain 
specified acts independent of the President. The 
English cabinet, from which ours is modeled, is held 
responsible to Parliament for its acts, and in order 
that it may be questioned and defend itself, certain 
of its members have seats in the House of Commons. 
That a provision giving the heads of departments 
seats on the floor of either House, with the privilege 
of discussing any measure appertaining to these de- 
partments, would add to the efficiency of the gov- 
ernment is certain. It might also prevent much 
foolish legislation. 


The Queen’s Bench Division of the English High 
Court of Justice has reversed the judgment of the 
Court of Arches in the well-known Ritualist case of 
Rev. Mr. Mackonochie, the incumbent of St. Albans. 
It will be remembered that this gentleman was sus- 
pended from his clerical functions for three years, 
for contempt of the Court of Arches in refusing to 
obey a decree prohibiting his ritualistic practices. 


Vor. 18. — No. 7. 





The Queen’s Bench Division has directed a writ of 
prohibition to issue against the enforcement of the 
decree of suspension. In reference to this decision, 
the London Times says: ‘‘A much more important 
issue than the enforcement of Lord Penzance’s de- 
cree is indirectly involved. A majority of the Court 
of Queen’s Bench have repudiated principles of law 
established by judgments of the judicial committee 
of the Privy Council, and have substantially ignored 
the legal authority of that high appellate tribunal. 
The revocation of the sentence passed upon Mr. 
Mackonochie implies that Lord Penzance was mis- 
taken as to the powers of his office, and that the judi- 
cial committee of the Privy Council shared in the re- 
sponsibility for his mistake. This decision reverses 
the judgments of the Privy Council in a manner so 
bold that the Lord Chief Justice felt bound to justify 
it by contending that it was the judicial duty of the 
Queen’s Bench in the exercise of its power of pro- 
hibition to review the acts, and if it seemed right, 
to reverse them, of every tribunal not a branch of 
the High Court.” The judgment is delivered by the 
Lord Chief Justice Sir Alexander Cockburn, Mr. 
Justice Mellor concurring, and Mr. Justice Lush dis- 
senting. His dissent is put upon the ground that 
by the decision the Queen’s Bench Division strikes 
at the authority of the Privy Council. He says: 
“ Are we to understand that a single division of the 
High Court of Justice can or will set aside the law 
as settled by a tribunal of independent jurisdiction, 
hitherto enjoying universal respect for the impor- 
tance and value of its decision? To this.extent the 
Lord Chief Justice at least is prepared to go. To 
stop short of it would be, he affirms, a dereliction 
of judicial duty.” 


The case of Myer v. Whitaker, given elsewhere in 
our present number, passes upon a question of con- 
siderable interest in this section of the country, 
namely, whether there is an ownership in ice formed 
upon a pond in a running stream, and if so, does 
the ice belong to the owner of the bed of the stream, 
or the owner of the right of flowage where such 
right exists? The court (Mr. Justice Westbrook) 
holds that the owner of the right of overflow, when 
the use to which the water set back is to be put is 
not limited, is entitled to the ice as against the land- 
owner. This subject is very fully discussed in an 
article appearing in 3 Alb. L. J. 386, where the de- 
cision in State v. Pattmeyer, 31 Ind. 287, is reviewed, 
and the various authorities bearing on the subject 
collected and considered. 


The proceedings against illicit distillers in South 
Carolina, by the Federal revenue authorities, have 
been amicably terminated, so far as most of the 
cases are concerned, Byan arrangement with the 
prosecution, those who have been charged with of- 
fenses against the revenue, with a few exceptions, 
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are permitted to plead guilty, and upon a promise to 
abstain from unlawful acts hereafter, sentence is 
suspended. Up to the 10th inst., 187 persons had 
pleaded guilty in the United States District Court 
for South Carolina. The only exceptions made 
from the general amnesty are in those cases where 
the accused person has been engaged in forcibly re- 
sisting the revenue officers sent to break up distil- 
leries. It is to be hoped that the authority of the 
Federal courts will be sustained in reference to 
these prosecutions, and the tempering of justice with 

mercy will, undoubtedly, accomplish that end, 

————_——— 
NOTES OF CASES. 

N the case of McLaughlin v. Gilmore, just decided 
by the appellate court for the second district of 
the State of Illinois, it is held that communications 
made by a party to a suit before a justice of the 
peace, to a person who was not a licensed attorney, 
but who was accustomed to practice in the courts 
of justices of the peace, with a view to assist such 
person in trying the suit in behalf of such party, are 
not privileged. The decision is in accordance with 
the rule laid down in the text books, that in order 
to render a communication privileged, it must have 
been made to the counsel, attorney, or solicitor, 
acting for the time being in the character of a legal 
adviser. ‘‘ For the reason of the rule having respect 
solely to the unembarrassed administration of justice 
and to security in the enjoyment of civil rights, 
does not extend to things confidentially communi- 
cated to other persons, not even to the knowledge of 
the counsel when not standing in that relation to 
the party.” 1 Greenl. Ev., § 239. In Wilson v. Bas- 
tall, 4 Term R. 753, the Court of King’s Bench, while 
stating that in many cases it was to be lamented 
that the rule was not extended to other confidential 
communications, held that it was to be limited as 
above stated. And Shaw, C. J., in Foster v. Hall, 
12 Pick. 89, announced the same doctrine. ‘“ Some 
points,” he says, “ seem clearly settled by the cases, 
It is confined strictly to communications to the 
members of the legal profession, as barristers and 
counselors, attorneys and solicitors.” In Sample v. 
Frost, 10- Iowa, 266, it was held that communica- 
tions relating to the subject-matter of a suit, made 
by one of the parties thereto to a person supposed 
to be an attorney, with a view to engage him pro- 
fessionally in said suit, where such person was not 
an attorney at law, but was receiving business as 
one and was expecting to be and was admitted to 
practice at the next term of the court, were not priv- 
ileged. In Fountain v. Young, 6 Esp. 113, it was held 
that the person consulted must be of the profession 
of the law, and it is not enough that the party 
making the communication thinks that he is. See, 
also, Holman v. Kimball, 22 Vt. 555; Brayton v. 
Chase, 8 Wis. 456 ; Goddard v. Gardner, 28 Conn. 





172 ; Hoy v. Morris, 13 Gray, 519; De Wolf v. 
Strader, 26 Ill. 225; Borum v. Fouts, 15 Ind. 50; 
Coon v. Swan, 30 Vt. 6. 


In Stillson v. Hannibal & St. Jo. R. R. Co., 7 Cent. 
L. J. 107, decided by the Supreme Court of Missouri 
at its last April term, the doctrine of imputable 
negligence was considered. Here a father, having 
passed through a space of fifteen or twenty inches 
wide between the rear cars of two freight trains 
standing on a side track, within five or ten minutes 
afterward returned in company with his daughter, 
between eight and nine years of age. As the father 
and daughter approached within five or six feet of 
the opening, in answer to an inquiry from the 
daughter as to how he got through, the father 
pointed out the opening, and in his immediate view 
the daughter proceeded to follow his directions in 
passing through the opening, and was injured by 
the cars going together ; the cars being moved by 
an engine that was about starting one of the trains 
from the side track. This opening was a few feet 
east of the east line of a street crossing. One of 
the trains entirely blocked up the street, and it was 
not shown that the men in charge of the train knew 
that any one was attempting to pass through the 
opening. It was held that the negligence of the 
father was imputable to the child, and that she 
could not recover for the injuries. The doctrine of 
imputable negligence is applied in cases where the 
father or guardian of the child is present. In Holly 
v. Boston G. L. Co. 8 Gray, 132, it is said in 
such a case, that the child was ‘‘under the 
care of her father who had the custody of her 
person and was responsible for her safety.” ‘ Any 
want of ordinary care on his part is attributable to 
her in the same degree as if she was wholly acting 
for herself.” In Ohio & Miss. R. R. Co. v. Stratton, 
3 Cent. L. J. 485, the Supreme Court of Illinois held 
that the contributory negligence of the parent or 
guardian, having in charge a child of tender years, 
prevents a recovery by the child for an injury from 
defendant’s negligence. In Waite v. NV. H. Ry. Co., 
El. B. & E. 719, it is said: “The person who 
has charge of the child is identified with the child.” 
See, also, Hartfield v. Roper, 21 Wend. 615 ; Calla- 
han v. Bean, 9 Allen, 401 ; Chicago v. Starr, 42 Ill. 
174 ; Lumsden v. Russell, 28 Jur. 181. 


In Justice v. Nesquehoning Railroad Co., decided 
on the 6th of May last by the Supreme Court of 
Pennsylvania, itis said that the rule of the common 
law, that one who erects fixtures on another’s land 
dedicates his structures to the owner, does not 
apply to a railroad company entering upon land 
which it has not acquired the right to occupy by 
proceedings under the statute relating to taking real 
estate for railroad purposes. The court holds that 
where a railroad company chartered by the State, 
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having the right to enter upon land under authority 
of law, to build its road for public use, entered 
and built its road without objection from tenants, 
although it was a trespasser by reason of its omis- 
sion to take the proper steps to acquire possession, 
yet there was not such a dedication in law of the 
property in the ties and rails to the owners of the 
land, as to entitle them to include these things in 
the assessment of the damages under the railroad 
law and recover their value as an accession to the 
value of the land taken by the company. This case 
is not in accord with Graham v. Connersville R. R. 
Co., 36 Ind. 463; 10 Am. Rep. 56, where a railroad 
company entered without right upon land and 
erected buildings thereon. Two years afterward it 
acquired title to the land by eminent domain. The 
court held that the owner of the land was entitled 
to compensation for its value with the improvements 
thereon at the time the proceedings were commenced. 
In the principal case the court quotes as sustaining 
its position Meigs’ Appeal,12 P. F. Smith, 28. There 
the United States government, in the prosecution of 
war, erected buildings on the public common of 
York, Pa., for military barracks and hospitals. 
After the close of the war the government was about 
removing the materials, when the borough author- 
ities proceeded to enjoin the removal on the grounds 
that the buildings were affixed to the realty. The 
court held that the erections were not fixtures, and 
that the act of the government was to be distin- 
guished from that of an ordinary trespasser. See, 
also, Ellis v. Edwards, 4 Watts, 63 ; Hutchinson v. 
Watts, admr., 2 Wright, 491. 


In Paine v. Lester, 44 Conn. 196, the plaintiff, a 
citizen of Rhode Island, attached in Connecticut a 
debt due from a resident of the latter State, to 
a corporation in Pennsylvania. Previous to the at- 
tachment, the corporation had gone into insolvency 
under the laws of Pennsylvania, and had, under 
those laws, made an assignment of all its effects to 
a trustee for the benefit of creditors, and notice of 
the assignment had been given to the Connecticut 
debtor. The court held that the trustee did not ac- 
quire a title to the debt that was good against the 
attachment. While admitting the general principle 
that personal property having no situs, is subject to 
the law of the owner’s domicile, and can be trans- 
ferred by a voluntary assignment or sale made by 
him according to the law of his domicile, it says, that 
under the principle that the laws of a State have no 
force beyond the limits of its territory, the giving 
effect to the laws of a sister State or foreign coun- 
try in the case of the transfer of, or succession to, 
personal property within the limits of the State 
where such property is situated, is wholly an act of 
comity and not the recognition of a right. This 
comity will be extended when there is no reason to 
the contrary. In Milne v. Moreton, 6 Binney, 361, a 





Pennsylvania case, it is said, ‘‘It is one thing to as- 
sert that assignees of bankrupts, under foreign in- 
stitutions, should be allowed the courtesy of nations 
to support suits as representatives of such bank- 
rupts for debts due them, and another thing to give 
efficacy to those institutions to cut out attaching 
creditors, although posterior in point of time, who 
have commenced their proceedings under the known 
laws of the government to which they owe allegi- 
ance, and from which they are entitled to protec- 
tion. The right of such assignees thus to sue in a 
foreign country does not result from the force or 
effect of the law, but from long-used and well-es- 
tablished comity.” But Chancellor Kent in Holmes 
v. Remson, 4 Johns. Ch. 460, 484, regards the ap- 
plication of the general rule, that the distribution 
and disposition of personal property are governed 
by the law of the owner’s domicile, to cases of suc- 
cession by foreign bankrupt proceedings, as founded 
on sound principle. See further upon this subject, 
Potter v. Brown, 5 East, 181; Upton v. Hubbard, 28 
Conn. 274; Forv. Adams, 5 Greenl. 245; Ingraham 
v. Geyer, 13 Mass. 146; Hoyt v. Thompson, 19 N. Y. 
207; Kelley v. Crapo, 45 id. 86; 6 Am. Rep. 35. 


In Kinney v. Whiton, 44 Conn. 262, it is held that 
where a declaration is made to one person for the 
purpose of influencing his conduct, and though not 


confidential, is not intended for others, a bystander, 
who overhears it and acts upon it, cannot set up an 
estoppel against the party making the declaration. 
Among the essential elements of an estoppel by con- 
duct is this, that a representation to be operative 
should have been made with the intention that the 
other party should act upon it. Bigelow on Estop- 
pel, 487. This doctrine is laid down in Plumer v. 
Lord, 9 Allen, 455, and still more strongly in An- 
drews v. Lyons, 11 id. 349. In Mayenborg v. Haynes, 
50 N. Y. 675, it is held that the declaration of one 
person to another, not made with the purpose or be- 
lief that it would be communicated to a third party, 
or would influence his action, constitutes no estop- 
pel as to the third party upon the one making the 
declaration, although the third party afterward 
hears and acts upon it. In Payne v. Burnham, 62 N, 
Y. 69, it is held that to create an estoppel in pais, 
the conduct or representation must have been in- 
tended to, and must have, in fact, influenced a party 
tohisinjury. There are, however, cases where a de- 
claration, though in reply to one of a company, may 
have been intended for all—a public declaration to 
be acted upon by any one present who should choose. 
In such a case, any one of the company acting upon 
it would be an original party to the representation. 
So in case of a certificate directed to any one who 
might see it. Middletown Bank v. Jerome, 18 Conn. 
443; West Winsted Sav. Bank v. Ford, 27 id. 282. 
See, however, Quirk v. Thomas, 6 Mich. 78, where 
it was held that a deed appearing in the public rec- 
ords was a declaration to the world that the grantee 
was the true owner; Mitchell v. Reed, where it was 
held that when a declaration, not confidential, is 
made to one and comes to the knowledge of others 
who act upon it, those who so act can set up an es- 
toppel against the person making it. Also Horn v. 
Cole, 51 N. H. 287; Danforth v. Adams, 29 Conn. 107 
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SOME HUMORS OF THE LAW. 


E are not so young as we were when we 
commenced the publication of the ALBANY 
Law JouRNAL, and ought to, and perhaps have, 
grown graver with our added years. And yet we 
think that a little intellectual disporting, especially 
in the dog-days, is good for us and for our readers. 
If we kept ourselves and our patrons on the inces- 
sant mental strain necessary to the ordinary and 
habitual perusal of our columns, there would be no 
answering for the consequences. Therefore, we 
have been casting about for some legitimate legal 
object for the exercise of that graceful humor, for 
which, we think we may say without undue, or at 
least unusual, vanity, we are noted. But we must 
say that the law has been rather dull of late, some- 
what destitute, in fact, of those funny cases which 
alleviated our youthful career. To be sure, there was 
the recent case in North Carolina (State v. Neely, 74 
N. C. 425; 16 Alb. L. J. 382), where the jury found 
the negro guilty of an attempt to commit a rape, 
because he shouted to and ran after a white lady, 
although he did not say a word on the subject of 
rape, and the court sustained the verdict upon gen- 
eral theories of the tendency of the African beast 
to do what the jury thought he was going to do in 
this case. But, on reflection, we deemed that case 
rather too serious to be treated lightly, and we hope 
we have not said a word on the subject that can be 
construed otherwise than seriously. The last vol- 
ume of the American Reports gives us a little timely 
relief. There we find several cases that will bear 
a little humorous treatment. 
For instance, Popham v. Cole, 66 N. Y. 69; 28 
Am. Rep. 22. The first paragraph of the syllabus is 
to the effect that, to entitle one to relief for alleged 
infringement of a trade-mark, the resemblance of 
the two marks must be so close as to amount to a 
false representation of the manufacture or proprie- 
torship of the article. This is all well and serious. 
But in the next paragraph the reporter grows am- 
biguous. He continues: ‘‘The plaintiff put upon 
packages of lard the figure of a fat hog, with his 
name” -— (the plaintiff's, probably, not the hog’s)— 
“and the words ‘prime leaf lard.’ Defendant put 
upon packages of lard a globe with a small lean 
boar on top, above which was his name ”— (it must 
have been the defendant’s, not the boar’s) — “and 
beneath it the words ‘prime leaf lard.’” Other- 
wise the packages were quite dissimilar. This was 
held no infringement. Judge Allen, in whose 
amiable disposition was always a sly sense of fun, 
remarked: ‘The shape and general appearance of 
the pictured animals upon the two brands, and their 
position, the one upon a globe and the other with- 
out such a support; the one representing a small, 
lank and lean wild boar, and the other a large, fat 
and well-conditioned domestic animal, are so entirely 












































































































dissimilar that the one can hardly be said to be an 
imitation of the other, and clearly not a fraudulent 
or deceptive imitation.” Here was certainly a world 
of difference. But is it quite so clear that, even with 
that distinguishing mark, the average buyer would 
note the difference in sex, amount of flesh and 
tameness? Right here, let us suggest to Mr. Cole 
that he would do much better to put his boar under 
rather than above the globe, for thus he might make 
a graceful reference to the ancient theories of the 
support of the world, and a symbolical allusion to 
the importance of the hog in commerce, which 
would be appreciated in Cincinnati, if nowhere else. 
But Mr. Cole was a lucky man compared to Mr. 
Crump, defendant in Colman v. Crump, the case of 
the ‘‘ Bull’s Head Mustard,” in which Mr. Crump 
was restrained by the Supreme Court from putting 
a bull’s head upon his packages of mustard, because 
the plaintiff had previously adopted it as his trade- 
mark, and although Mr. Crump’s bulls were quite 
distinguishable from Mr. Colman’s by a careful ob- 
server. Mr. Crump should have used a cow, and 
stood her on a hay-stack, and he would have been 
protected. But we must not say any thing further 
on the latter case, for it is on appeal, and we would 
not wittingly influence the opinion of the Court of 
Appeals. Our own impression is, however, in re- 
gard to Popham v. Cole, that the matter of sex 
would be as little observed in the commercial world 
as the sex of the swimmers who were observed by 
Charles Lamb. A lady called his attention com- 
plainingly to some boys bathing in some distant 
water. ‘‘Are those b-b-boys?” said Lamb; ‘I 
thought they were g-g-girls.” 

We now pass to a case ot gigantic importance — 
Gott v. Pulsifer, 122 Mass. 235; 23 Am. Rep. 822. 
This was an action to recover damages for a disre- 
spectful article in a newspaper on the ‘‘ Cardiff 
Giant.” The plaintiff alleged that the giant was a 
great scientific curiosity, and had been a source of 
profit to him as an exhibition;--we know that is 
true, for half Albany, including ourselves, paid to 
see it; but that a sale of it had been defeated by 
the article in question, which called the giant a 
humbug, a sell and a fraud, and, worse than all, 
a ‘‘ monolith,” stating that “the man who brought 
the colossal monolith to light confessed that it was a 
fraud.” A verdict for the defendant was sustained, 
We have little doubt that this arose from the fact 
that the editor swore, as the report shows, that he 
designed the article as humorous. We don’t believe 
in hurting an editor for writing any thing that he 
can conscientiously swear he supposed was funny. 
Speaking of ‘‘colossal monoliths” reminds us of 
another recent case, singular, if not exactly humor- 
ous, and that is, the action in an English court for 
salvage of Cleopatra's Needle, abandoned at sea. 
The plaintiff in that case acquired a large fortune 
by the adjudication of the court, and all because 
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his mother had taught him when a boy to pick up 
every pin and needle that came in his way. We 
would not make invidious distinctions, but really it 
seems to us that the Cardiff Giant, if not so ancient, 
is fully as curious and interesting a proof of the 
skill and ingenuity of man as Cleopatra’s Needle. 
Besides, there is but one Cardiff Giant, and never 
will be another, it is safe to say; while of Cleopa- 
tra’s Needles the world possesses, so to speak, a 
whole paper. But let us emphasize the point we 
wish to make—that the editor's humor was what 
saved him. How could a verdict ever be obtained 
against Punch, for instance ? 

Again, the case of Sterling v. Drake, 29 Ohio, 
457; 23 Am. Rep. 762, deserves chronicling in this 
connection. A statute of Ohio provides that a re- 
prieve granted to any person under sentence of 
death, on any condition whatever, shall be accepted 
in writing by the prisoner. Held, that a postpone- 
ment of execution to a specified day was not con- 
ditional, and need not be accepted, but the execu- 
tion might then be carried into effect. The court 
very gravely remark: ‘‘The object sought to be ac- 
complished by this section would, in my opinion, 
constitute a pardon instead of a reprieve upon con- 
ditions;” the section ‘‘evidently contemplates a 
punishment other than the execution of the person 
under sentence of death, and he is required to ac- 
cept the modification on the theory that a punish- 
ment different from that imposed by the sentence of 
the court cannot be thrust upon him by the governor 
without his consent.” This is the most extraordi- 
mary case of caution we ever heard of. It would 
seem quite unnecessary to provide for the imaginary 
case of a person who should insist on being hanged. 
This is a match — which we did not suppose could 
ever be found—for the act of our Legislature 
(Laws of 1863, ch. 415), providing that prisoners, 
by good behavior, should be entitled to certain de- 
ductions from the terms of imprisonment, but that 
this should not apply to the case of a person sen- 
tenced for life! Verily, legislatures are more cau- 
tious than wise. Perhaps, however, the Ohio Legis- 
lature had heard of the case of the Frenchman, not 
very conversant with our language, who fell into 
the water, and was left to drown, because he cried: 
‘*T will be drowned, nobody shall help me! ” 

The first two cases would be useful to Mr. Ivins 
(see 18 Alb. L. J. 25), if he were disposed to con- 
tinue his researches into the law reports as aids to a 
history of the times. The rivalries of commerce 
and the trickeries of showmen are not new, but 
they are more ingenious now, perhaps, than they 
were of old time. Human nature is just about the 
same the world over, in all times, but civilization 
enables men to overreach their fellow-men more 
adroitly than a mere barbarian could do. As for 
the men who draft laws, we doubt whether any 





thing could make them any wiser—or any miére 
stupid — than they generally are. 

We have before this written on ‘‘law for the dog- 
days,” and we now find some recent cases under 
this head. In Heisrodt v. Hackett, 34 Mich. 283; 22 
Am. Rep. 529, it was decided for all time that a dog 
is not a ‘‘person.” This was held in an action for 
the killing of the plaintiff’s dog by the defendant’s 
dog, in which the defendant tried to justify himself 
(or his dog) under a statute authorizing ‘‘any per- 
son” to kill a dog at large, and without a collar. 
This, we should say, is the inevitable grammatical 
construction, but the court try to give a reason, and 
say that the Legislature ‘‘contemplated that some 
judgment would be exercised by the person before 
killing the dog,” but ‘‘no such judgment or discre- 
tion could have been exercised in this case.” From 
our knowledge of men and dogs, we are inclined to 
believe that these are both rather violent presump- 
tions. 

In Massachusetts they are very particular about 
dogs and the Lord’s day. We don’t know what 
they would do to dogs that should be caught fight- 
ing on Sunday. In the last volume of the Massa- 
chusetts reports we find two dog cases. One is 
Searles v. Ladd, 123 Mass. 580, an action for dam- 
ages for a dog bite. The plaintiff was a lady, who 
had been purchasing some meat at a provision deal- 
er’s shop, and had placed it in a satchel under her 
arm. As she was going out of the door, a dog, 
with a strap-muzzle on, lay there, and she remarked 
to him, ‘‘ Doggie, ain’t you going to let me out?” 
In spite of this endearing diminutive the dog made 
no reply, but rose up and bit the wrong meat. The 
lady got a verdict, of course, in spite of the muzzle, 
and of her undue familiarity in addressing a dog to 
whom she had never been formally presented. Com- 
monwealth v. Brahany, 123 Mass. 245, was a com- 
plaint for keeping an unlicensed dog. The license 
was for a yellow and white male dog called “ Dime.” 
The proof showed the keeping of a black male dog 
called ‘‘ Nigg.” This was held to be a clear case of 
an unlicensed dog. The mistake came about from the 
miscarriage of the defendant’s agent, who was evi- 
dently color-blind, and would seem to have been a 
silver partisan rather than an abolitionist. What 
they did with the guilty man does not appear. We 
only hope they did not hang him, but they are such 
a virtuous people over there that there is no telling 
what they might not do to such a gross offender. 

But to see how much more consideration is given 
to a dog in our State than to a ‘‘ nigger ”’ in North 
Carolina! We have seen what the presumption and 
punishment are where a colored man runs after and 
calls to a white woman in the latter State. Now, 
in our State, in Smith v. Waldorf, 18 Hun, 127, an 
action to recover the value of a cow, which the 
plaintiff, having found trespassing upon his lands, 
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had set his dog upon, and which had jumped over 
a fence in trying to escape the dog, and hurt 
itself, it was decided that, as there was no proof 
that the dog did any thing more than run after and 
bark at the cow, and no pretense that he bit her, 
and as it appeared that he was always at a consid- 
erable distance from her, and that her injuries were 
sustained on account of her fright, and were acci- 
dental, the action could not be sustained. So the 
darkey did not come anywhere near the woman, 
and did not hurt her, but only ran after and 
‘*barked” at her, but it was all of no use;—he 
meant rape, the court said, and must be punished 
for the intention. On similar principles the owner 
of the dog ought to have been held liable for the 
injury to the cow. But our courts make a great 
deal of allowance for natural propensities, and we 
hardly think they would have punished the col- 
ored brother for his act toward the timorous lady, 
but they would have assumed that he merely meant 
to “ pass the time of day,” or inquire his road. 
—__—~—_——_ 
NAMES. 


E question, ‘‘What’s in a name?”’ is sometimes 

asked. Youthful parties, when called upon for 
the first time to give suitable designations to small but 
active pieces of humanity, are often at a loss what to 
say. To the propounders of the above query, and to 
those who have the weighty duty referred to, placed 
upon them, I especially dedicate this article as a dug- 
days meditation. 

The Jaw supposes every one to be designated and 
known by two names, one eujoyed by him in common 
with the other members of his family, be it Jones, 
Smith or Robinson; the other his exclusive property, 
and given him at his baptism, be it Tom, Dick or 
Harry. Frank v. Leir, 5 Robt. (N. Y.) 599. The days 
when it was sufficient for a man to be called Husy, 
Busy, or Moses, have been left behind in the onward 
march of time; and, on the other hand, the exertions 
of the Puritans in bestowing such names upon their 
children as “ Job-rackt-out-of-the-asshes,’’ and “ If- 
God-had-not-died-for-thee-thou -wouldst - have-been- 
damned Dobson,” and of the lordly aristocrats of the 
old world, in decorating their hopeful scions at their 
baptisms with such word-chains as ‘‘ John George 
Henry Douglas Sutherland Campbell,”’ would be en- 
tirely thrown away were the infants laden with such 
appellations-grievous-to-be-borne residents within the 
empire shaded by the star-spangled banner; for the 
law as administered in America panders not to the 
pride of those who would thus stigmatize their chil- 
dren, but, with Republican simplicity, knows of one, 
aud only one, Christian name; it treats the insertion 
or omission of a middle name with the same indiffer- 
ence that a Liberian mammoth would a fly crawling 
upon its pachydermatous hide. Edmondson v. State, 17 
Ala. 179; Thompson v. Lee, 12 Ill. 242; Hendershott v. 
Thompson, 1 Morr. (Iowa) 186; State v. Martin, 10 Mo. 
391; Hart v. Lindsay, 17 N. H. 285; Kings v. Hutchins, 
28 id. 561; Delts v. Kinney, 15 N. J. L. 130; Allen v. 
Taylor, 26 Vt. 599. If inserted in the most formal 
document, the law rejects it as surplusage (Choen v. 
State, 52 Ind. 847); and with supreme unconcern suf- 





fers a woman called in a deed Margaret A. Gettings to 
subscribe her name as Margaret S. Gettings. Erskine 
v. Davis, 25 Ill. 251. 

It will be well for godfathers and godmothers, and 
such like people, to bear in mind that a name is the 
word by which a person is to be known or distin- 
guished, and that to be of much use it should be 
such as will indicate the sex of the owner thereof. 
This was forcibly impressed upon somebody’s mind by 
the Circuit Court of the District of Columbia some 
years ago in this manner: An individual of color held 
in bondage presented to the court a petition praying 
to be granted his or her (the gender of the pronoun we 
should use is unknown tous) freedom. The person who 
flattered himself that he was the owner of this valu- 
abie child of Ham opposed the prayer of the petition 
on the ground that the petitioner had been lawfully 
imported under an act of the State of Maryland. Ch. 
67 of 1796. This statute required that a list of all 
imports of this kind should be prepared, specifying 
the sex of each. On the list the colored individual in 
question figured under the name of “Jo,” only this 
and nothing more. Thereupon the court decided that 
the list did not properly designate Jo’s sex, so that 
(not knowing more than the judges, we must repeat 
the name) Jo was entitled to (again we cannot avail 
ourselves of a pronoun) Jo’s freedom. Crawford v. 
Slye, 4 Cranch’s Ct. Ct. 457. 

One would think that the name “‘Jo”’ would be the 
height of brevity, but lawyers learn from their inter- 
esting books that it has been surpassed, that on one 
occasion Lord Campbell remarked that he had been 
informed by a person of most credible authority that 
within his own knowledge an individual had been 
baptized by the name of T. Reg. v. Dale, 15 Jur. 657; 
5 E. L. & E. 360. What would one expect after T? 
Surely no name can be shorter! Yes, indeed! We 
read in a book called 6 Manning, Granger & Scott’s 
Reports, Mr. Corrie, while arguing learnedly in a case, 
used these words: ‘‘Mr. Unthank says he knows a 
person who was christened [.’’ Kinnersley v. Knott. 

While thus we have it on good authority that I and 
T have been used as bona fide Christian names, we are 
told, on the other hand, that W certainly cannot be a 
pame of baptism. Nash v. Calder, 5 M., G. & S. 177. 
Mr. William Henry W. Calder was the gentleman who 
drew forth this decision from the court. 

Severe has been the conflict waged over the question 
of the legality or illegality of these one-letter names. 
Equal justice has not been meted out to all the alpha- 
bet alike; favors have been showered on some letters 
that have been denied to others; A and its associates 
have been assigned posts of honor, from which B and 
his clan have by many been excluded, and the dignity 
of forming Christian names by themselves has been 
conceded to the vowels by all, while many have 
refused that distinction to the more numerous but 
the less-able-to-assist- themselves consonants. 

In an English case it was decided that a vowel, which 
(as the court said) is in itself a word and may be pro- 
nounced by itself, may be a name, though a conson- 
ant, which is incapable of being sounded without the 
addition of a vowel, cannot. Lomaz v. Tandels, 6 M. 
G. & 8. 577. This decision arose out of a discussion 
over the name of Mr. I. Shakespeare Williams. Judge 
Coltman said that ‘‘I’’ might be a Christian name; 
while Maule, J., remarked that he thought they were 
at liberty to assume that the man’s true Christian 
name was ‘‘1. Shakespeare,” 
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In a subsequent case, however, Lord Campbell, when 
an objection was made to a recognizance taken before 
Lee B. Townshend, Esq., and I. H. Harper, Esq., that 
only the initials of the Christian names of the justices 
were mentioned, remarked: ‘‘I do not know that 
these are initials; Ido not know that they (the jus- 
tices) were not baptized with those names, and I must 
say that I cannot acquiesce in the distinction that was 
made in Lomaz v. Tundels that a vowel may be a name 
but a consonant cannot. I allow that a vowel may be 
a Christian name, and why may not a consonant? 
Why might not the parents, for a reason good or bad, 
say that their child should be baptized by the name of 
B, C, D, For H? Iam just informed by a person of 
most credible authority, that within his own knowl- 
edge a person has been baptized by the name of T.”’ 
And in this opinion of the chief, Justices Patterson, 
Wightman and Erle concurred. Reg. v. Dale, 15 Jur. 
657; 5 E. L. & E. 360. 

The point was discussed with considerable learning 
and humor in the case of Kinnersley v. Knott, 7 C. B. 
980. There Mr. Sergeant Talfourd contended earn- 
estly that a defendant called ‘‘John M. Knott,’’ was 
not legally and properly designated, saying that the 
letter M, standing by itself, could not be pronounced 
and meant nothing, but that in this connection it 
meant something, and that that something ought to 
be stated, for the law forbade the use of initials in 
pleadings. He asked the court if they would not most 
assuredly hold a pleading to be bad if a man of the 
name of John Robbins was described by the name of 
“John” and the figures of a couple of red-breasts? 
(The court did not deign to answer the query.) The 
learned sergeant insisted that the declaration in ques- 
tion should be held bad because it either put a sign for 
one of the defendant’s names or described it by the 
initial letter. A consonant, he urged, by itself is a 
mere sound without meaning; the letter H, indeed, 
by the custom of London and some other places, had 
no sound at all, though elsewhere it often protruded it- 
self on all occasions; but Mr. Robinson, in reply, admit- 
ted that every Englishman had a right tu be called by 
every name given him at his baptism (here Mr. Justice 
Maule remarked that he once knew a sheriff named 
John Wanly Sawbridge Erle Drax), but in this case he 
submitted it was not shown that the right had been 
invaded. He said he knew of a bank director christ- 
ened Edmond R. Robinson; that even if letters did 
not stand for names in England, Jews, Turks or 
heathens might use such short names. How, he 
asked, are such designations as M’Donald, M’Taggart, 
D’Harcourt, D’Horsey to be set out in pleadings? 
But the court was against admitting M to be a name. 
Justice Mauie remarked that vowels might be names, 
and that in Sully’s Memoirs a Monsieur D’O is spoken 
of, but that consonants could not be so alone, as they 
require in pronunciation the aid of vowels, and the 
chief justice said that the courts had decided that 
they would not assume that a consonant expresses a 
name, but that it stood for an initial only, and that 
the insertion of an initial instead of a name was 
a ground of demurrer. (This last point is now 
varied by statute.) Pittsburgh Law Journal, August, 
1876. 

So much for the view taken in England concerning 
the poor consonants. They have had warm advocates 
on this side of the water. In Tweedy v. Jarvis, 27 


Conn. 62, the defendant pleaded in abatement the non- 
joinder of Mr. Hickock, The plaintiff replied that the 





plea was insufficient, as the Christian name of that in- 
dividual was not given, but he was designated as J. W. 
Hickock only. In deciding this knotty point, Storrs, 
C. J., discussed the question elaborately. We will 
quote some of his words: ‘‘ While it is well settled,’ 
he remarked, “in the books, that a letter of the alpha- 
bet, which is a vowel, may be the name of a person, 
there is a contrariety in the cases on the question 
whether one of those letters, which is a consonant, can 
constitute a name, for the reason that a consonant, un- 
like a vowel (which is a simple and perfect sound by 
itself), is a letter which cannot be sounded, or can, at 
most, but be imperfectly sounded by itself, and repre- 
sents only a compound sound, the expression of which 
by the voice requires its connection with a vowel, and, 
therefore, that a consonant, not being able to be pro- 
nounced by force of its own character, so to speak, 
must bespelled out in writing by its being conjoined 
with a vowel in order that a perfect sound may be pro- 
duced. Itis said that A, being a perfect and simple 
sound, may be aname, but that B being a consonant, 
and producing no sound, unless it be spelled witha 
vowel which shall represent, and in the pronunciation 
of the two conjointly produce some sound, cannot. 
Miller v. Hoy, 2 Ex. 14; Nash v. Calder, supra; Reg. v. 
Dale, supra. If we should adopt the distinction made 
in some of these cases between a vowel and a conson- 
ant, and should further be of the opinion that the let- 
ter J, by which the Christian name of Mr. Hickock is 
designated, is to be deemed a consonant, the result 
would of course be that that letter could not consti- 
tute any name, and therefore that the plea is defect- 
ive. Whether, however, that letter should, as used in 
the plea, be considered a vowel or a consonant, might 
still give rise to debate, as that letter is only another 
form of I, which we are told by lexicographers is, in 
England, both a vowel and a consonant. We should, 
however, probably have no difficulty in pronouncing it 
to be a consonant, as it is only when used as such that 
I is changed to that particular form. But as applica- 
ble to the present subject we see no sensible or ra- 
tional ground for any distinction between a vowel and 
a consonant, and think that either of them may bea 
name, and thet name is denoted by the sound by which 
it is called cr pronounced when it is spoken or uttered 
audibly as a letter. ‘Letters,’ as said by Judge Ev- 
ans (5 Rich. 328), ‘are the representatives of sounds,’ 
and with him we are wholly unable to see any reason 
why asimple sound may be represented by a letter, 
but a compound sound may not. The one conveys as 
clear an idea to the mind as the other. According to 
the common mode of speech, a consonant, when it is 
used alone, standing by itself, is pronounced by the 
name of the letter, unless it is used as standing for some 
other word, and when it is used to designate a partic- 
ular person, as it frequently is, the name of the letter 
is given to him.” : 

In Pierce’s interesting memoir of Charles Sumner, 
we are told that in that illustrious statesman’s first 
case, the defense of one Alissandro Gherardin, one of 
the chief points was that the surname ended with an 
n, instead of anr, as written in the indictment. 

We are informed by Mr. V. C. Malins that Thomas 
and Tom are only different forms of the same name. 
(L. R., 7 Ch. D. 198.) As long ago as the days of Guy 
Fawkes, it was decided that Piers and Peter, Saunders 
and Alexander, Jane and Joan, Jean and John, Garret, 
Gerat and Gerrald, are the same names, but Ralph and 
Randall, Randulphus and Randolphus, Sibel and Isa- 
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bella are distinct. (2 Roll. Abr. 155.) In Illinois, May 
and Mary are held to be different names. Kennedy v. 
Merriam, 70 Til. 228. So are Bart and Bartholomew, 
(29 Ill. 508), and Henry and Harry (21 id. 535). 

If a man writes the letters “Jr.” after his name, 
they are not considered as forming any part of it. 
Headly v. Shaw, 39 Il. 356; State v. Grant, 21 Me. 171; 
State v. Weare, 38 N. H. 314; People v. Cook, 14 Barb. 
259. But where two persons possess the same name, 
when the name is used it will be presumed that the el- 
der one is the one meant; but of course the presump- 
tion may be rebutted by evidence that it was intended 
otherwise. Bate v. Burr, 4 Harr. (Del.) 130; Brown v. 
Benight, 3 Blackf. (Ind.) 39. 

Every one must have two names, one that of his 
family, the other his baptismal one. Old Bacon says 
that it is repugnant to the rules of the Christian re- 
ligion that there should be a Christian without a name 
of baptism. Bacon’s Abr., vol. 4, p. 752. If either 
name is unknown, the law allows one to be designated 
by two fictitious cognomens in legal proceedings in the 
State of New York. Frank v. Levie, 5 Robt. (N. Y.) 599. 

In the good old days of yore though a person could 
not have two Christian names at one and the same 
time, that is, could not be called John or James, yet 
he could, according to the rules of the Church of Eng- 
land, receive one name at his baptism and another 
when he was confirmed; for no one was forced to abide 
by the name given him by his godfather and godmother, 
when he came himself to make a public profession of 
his religion. But he did not by taking the new name 
lose the old one. Bacon’s Abr., vol. 4, p. 753. 

On one occasion a man ‘sued as ‘“‘ Jonathan other- 
wise John,’’ demurred to being so called, but Lord 
Ellenborough refused to interfere, as he said that for 
all that appeared to him, ‘‘ Jonathan otherwise John,” 
might be all one Christian name, and he would not in- 
tend that it was not, that names as fanciful as *‘ other- 
wise,”’ frequently occurred. Scott v. Soans, 3 East, 111. 
The courts will not suppose that ‘‘ Mr.’’ before a man’s 
name is his Christian name, although Mr. Hugh Hitt 
once tried hard to persuade them to do so. Gatty v. 
Field, 9 Ad. & E. (N. 8.) 631. 

Men generally assume and keep the name of their pa- 
rents (women get rid of it as soon as possible); but 
doing so is purely optional and a matter of civility to 
the authors of their being. Family names are not 
copyrighted nor are they trade-marks which a person 
can be punished for infringing. Old Jones’ son is not 
bound to continue to be a Jones all the days of his life, 
nor can any thing be done to him if he takes to him- 
self the name of Smith or Robinson, and any contract 
or obligation entered into by or with young Smith or 
Robinson (ne Jones), in his newly-acquired name, or 
any grant or devise to him, is as binding and effectual 
to all intents and purposes, any thing supposed to the 
contrary notwithstanding, as if in the contract, obli- 
gation, deed or devise, he had been called by the name 
of his pater-familias. The court said this when Mr. 
Snook applied for leave to change his patronymic (why 
Mr.&. should have been dissatisfied with his surname 
we cannot see; it is uncommon, good o!d Saxon, and 
merely a contraction for the dignified name of Seven 
Oaks, a town in Kent, England). Under the New 
York law (chap. 464, of 1847), a judge of the court of 
Common Pleas may authorize a change of name when 
he is satisfied that the applicant for the change will de- 
rive thereby a pecuniary benefit; the mere possibility 
or probability of such a benefit accruing is not suffi- 











cient, it must be as clear as daylight to the judge that 
such benefit will result. Petition of Snook, 2 Hilt. (N. 
Y.) 566. 

In England, as Lord Chief Justice Tindal laid down 
(Danes v. Lowndes, 1 Bingh. N. C. 618), there is no ne- 
cessity for any application for aroyal sign manual to 
change a name. Although that isa mode which per- 
sons often have recourse to because it gives a greater 
sanction to it and makes it more notorious, still a man 
may, if he pleases, and it is not for any fraudulent pur- 
pose, take another name and work his way in the world 
with his new name as wellas he can. Nor is there any 
necessity for any legal steps whatever. 

Asa final remark we would say, that some names, 
although differing to the eye, are considered, for all 
practical purposes, the same, being to the ears of the 
judge deciding the matter identical in sound, for in- 
stance, Chambles and Chambless, Ward v. State, 28 Ala. 
53; Conly and Conolly, Fletcher v. Conly, 2 Greene 
(Iowa), 88; Usrey and Userry, Gresham v. Walker, 10 
Ala. 370; Rae and Wray, Vance v. Wray,3 U. C. L. 
J. 69. But the auricular appendages of learned occu- 
pants of the bench have discovered a difference in the 
sound waves produced by pronouncing the words, 
Comyns and Cummins, Cruickshank v. Comyns, 24 II. 
602; Jeffery and Jeffries, Marshall v. Jeffries, 1 Humph. 
299; Jacques and Jakes, Jaques v. Nichols, T. T. 3 & 4 
Vict. (Ont.); and Owen and Orrin, Ferry v. Mathews, 
T. T. 5 & 6 id., and so have held them not to be identi- 
cal. R. VasHON ROGERS. 
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PROPERTY IN UNGATHERED ICE IN STREAM 
NOT NAVIGABLE. 
NEW YORK SUPREME COURT, ULSTER CIRCUIT, 
JANUARY, 1878. 
MYER Vv. WHITAKER. 


S., who had builta dam on a stream on his own land, ob- 
tained by grant from O., a separate owner abov e him 
the right to overflow the land of O. without any limita- 
tion as to the use of the waters held back by the dam. 
Heid, that S. or his vendee was entitled to the ice 
formed in the water overflowing the lands of O., and 
could recover the value of the ice taken therefrom by a 
third person permitted by O. to take such ice. Marshall 
v. Peters, 12 How. Pr. 218, overruled. 

Plaintiff, who had purchased from S. the right to take from 
the pond formed by the dam, upon an occasion of high 
water fastened the ice by chains so that it did not 
escape which it otherwise would have done. Held, that 
plaintiff had actual possession of the ice, and such pos- 
session was entitled to protection. 


CTION to recover the value of ice taken by de- 
fendants Whitaker and Finger. The facts appear 
in the opinion. 
Peter Cantine, for plaintiff. 
Theodore B. Gates, for defendants. 


WESTBROOK, J. This action, which was one for the 
recovery of the value of certain ice taken from a pond 
caused by a dam across the Esopus creek, in the town 
of Saugerties, Ulster county, was atrial by the court 
without a jury. On such trial the following facts were 
established : 

The Esopus creek is a natural running stream of 
water emptying into the Hudson river at Saugerties 
aforesaid. About the year 1826 or 1827 a dam twenty- 
eight feet in height was built across it and has ever 
since been maintained, which ponds and flows back 
the waters of the stream. One Joseph B. Sheffield, 
at the time of the occurrence of the events out of 
which this suit originated, was and is now the owner 
of the land upon which the dam rests, and also was 
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the owner of all the land covered by the waters of the 
pond, except a small part thereof, which belonged to 
the Overbagh family. That family, however, by deed 
dated April 24, 1841, for the consideration of $5,750 
had conveyed to the grantor of Sheffield ‘* the right, 
privilege and liberty to overflow so much of the said 
lands, falls and water privileges above mentioned as 
are now, or at any time hereafter may be, overflowed 
by means of the said dam across the Esopus in the 
year above mentioned, or by any other dam which 
may be erected in place of said dam.” The recitals in 
the deed show that the dam was erected during the 
years 1826 and 1827, and the waters by means thereof 
had overflowed the lands of the grantors, and ren- 
dered valueless to them certain falls in the stream. 

In February, 1876, the firm of Myer & Rosepaugh, 
of which the plaintiff is the survivor, purchased all 
the ice in the pond, formed and to be formed —there 
being some reservations which are not material to be 
stated —from Joseph B. Sheffield. 

Previous to the gathering of the ice from the pond, 
a freshet occurred in the Esopus creek which carried 
out of the pond a large part of the ice formed 
therein, and loosened that which was in controversy in 
this action from the shore, and would, probably, have 
swept this out also, had not the plaintiffs, by holes 
cut therein, fastened it to the shore and thus de- 
tained it. 

Ice during the winter of 1876 was comparatively 
scarce and valuable. The plaintiffs had a contract for 
all the ice in the pond at $1.75 per ton stacked, and 
the cost of stacking and cutting was about half that 
sum, leaving a profit of 8714 cents per ton. 

After the plaintiffs had commenced to remove and 
gather the ice, the defendants went to the part of the 
pond over the Overbagh lands, by permission from 
such family, and cut a large quantity of ice thereon 
against the forbidding of the plaintiffs, and in spite of 
such forbidding opened a canal or channel across the 
pond, and over that part of it which was upon the 
land to which Sheffield had title, and floated the ice 
so cut by them through such canal or channel, and 
gathered and sold the same in the New York market. 
For the value of the ice so taken by the defendants a 
recovery is sought in this action. 

As the firm of Myer & Rosepaugh, of which plain- 
tiff is the survivor, claims under a purchase from Jo- 
seph B. Sheffield, the first question which this case 
presents is: What right of property, if any, did Shef- 
field have in the ice cut and removed by the defend- 
ants? The water from which the ice was formed was 
pounded and gathered by him for his own use. He 
owned the dam which ponded and held them, which 
was located upon his own property. All the land un- 
der the water of the pond was his, except a small part 
thereof owned by the Overbagh family, and upon and 
over that part of the land he held, by purchase as the 
owner thereof, the right to flood and to hold the water. 
In a basin, then, formed mostly out of his own land 
and in part out of the land of another, the right to 
use which for that purpose had been purchased for a 
valuable consideration from the owner, Mr. Sheffield 
had gathered a large body of water for his own use 
and benefit. The manner of its use and the mode of 
its application to his own use was not restricted by 
any deed, conveyance or title which he held, nor by 
any rule of law except the general one, that the flow 
of a natural stream shall not be so obstructed as to 
deprive owners below of the beneficial use and enjoy- 





ment of the stream and its flow. So long as such 
owners below were not interfered with, Mr. Sheffield, 
as the former and owner of the basin which held the 
water, had the right to use such water for his own 
profit; he could use its momentum to propel ma- 
chinery and let that right to others; he could use the 
water for domestic and farming purposes, and could 
let and rent that right to others. All these conse- 
quences follow, it seems to me, from his act of appro- 
priation and gathering them. The land basin, or ves- 
sel which held them, was his as owner in fee or as 
owner for use. By his dam he had filled that basin or 
vessel, and the water thus gathered or held therein 
was his, subject only to the exception that the benefi- 
cial enjoyment of owners below should not be inter- 
fered with, just as much as if he had gathered them 
for his own use and benefit into a tank or cistern 
which had been constructed for that purpose. The 
right to use and to sell the water in its liquid form is 
only a part of his right. When the form of the water 
changed by cold into ice, Mr. Sheffield had, it seems 
to me, the right to use it in its congealed form, and 
the same right to sell it and permit it to be gathered 
before it returned to its liquid state, as he had to use 
and dispose of when in the latter condition. There 
can be no difference as to his rights growing out of the 
state of the water. 

All this appears so elementary and clear, and so 
plainly deducible from principles long established as 
to be scarcely worthy of argument, were it not for the 
case of Marshall v. Peters, 12 How. Pr. 218, upon which 
the defendants rely. In that case, which was very 
similar to this, a judge (Emott), for whose learning 
and integrity I have a profound respect, held that the 
party purchasing ice from the owner of a pond could 
not have an injunction against a trespasser who under- 
took to remove it. If the refusal to allow the injunc- 
tion to continue had been put upon the ground that 
the plaintiff had an adequate remedy at law, and the 
insignificant value of the ice in controversy, the de- 
cision would not apply to the case before us. The 
learned judge, however, goes further and states prin- 
ciples and reasons for his conclusions, which, if they 
are sound, control this cause. Examination and re- 
flection compel me to dissent from the opinion ren- 
dered in the case cited, and the reasons therefor will 
now be stated. 

The judge (pages 222 and 223) says: ‘ But it is quite 
as far from being true, that Mr. Lent is the owner of 
the water in this pond, or that it, or the ice formed 
from it, is his absolute property. The water in a run- 
ning stream can never become, in any such sense as 
was claimed on the argument, the property of a ri- 
parian proprietor, even if he owns both banks, and the 
stream passes through his lands. All the property 
that a man can acquire in flowing water is a right to 
its use. He may have a certain right of property in it, 
but the water itself is nut property. He has a right 
to its natural flow and to use it for his cattle, or his 
household, or upon his mill-wheels. But he cannot 
stop its current, nor direct its flow, nor increase or 
diminish it in any appreciable quantity. He must al- 
low the waters to pass out of his hands as they enter 
them, and his only right is a right to use them as they 
flow.”’ ° 

The error, with deference it is said, which the learned 
judge makes, is the over statement of a general propo- 
sition and the want of a proper application of certain 
qualifications, the existence of which he recognized, 
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to the general rule which he asserts, and upon which 
his decision is founded. It may be true, as he says, 
that the possessor of the mill-pond is not the ‘*‘ owner 
of the water,” and the same is not “ his absolute prop- 
erty,” provided, the judge means, that the owner of 
the pond does not own absolutely and exclusively all 
the water therein. This of course must be true, for 
if it were not, the riparian owner above could use the 
entire water of the stream, and thus prevent its natural 
flow and beneficial enjoyment by the owners below. 
It is also, however, true, and this the judge admits 
when he says ‘“‘he may use it for his cattle, or his 
household, or upon his mill-wheels,’’ though he fails 
to give it weight, that the owner has the absolute prop- 
erty in the use of the water as it flows, not only in the 
application of its momentum, but also in its removal 
from the stream for consumption, provided the use- 
fulness of the stream to the owners below is not im- 
paired. And it follows from this concession, because 
it is one of the rights of absolute property, that if such 
ownership as has been described is in one man, that 
he may convey the right he thus owns to another, the 
buyer taking it with the same limitations, that the 
title which he acquires to the water, liquid or solid, 
is subordinate to the rights of owners below, which 
must not be interfered. with. To this extent then 
there is absolute ownership in water—or its use, if 
that expression be preferred—which the learned 
judge concedes. Having made this concession, it 
seems to me, that his statement that there can be no 
“absolute property in the water of a pond, or the ice 
formed from it,’’ is too broad if applied to all the 
water, and is not limited in meaning as the judge in 
his general argument seems to admit. It is too broad 
because the right to use the water for domestic pur- 
poses, or to sell it for his own profit, and take it from 
the pond, and from the general flow for these pur- 
poses, subject only to the exception in favor of owners 
below, before stated, being conceded, it follows that 
the owner has some absolute property in the water — 
in its normal state or when frozen — which he needs, 
and which is capable of being enforced against one, 
who, without right, deprives the owner of its use or of 
his gains from a sale. If as against such owner and 
his needs, the stranger can take some he may take all, 
and. the ponder of the waters would have no rights 
which the law can protect. If the judge had borne 
more clearly in mind the extent of absolute property 
in water which may exist and of his concessions, he 
could not have held that the congealed water which 
the owner needed for his own profit, and which did 
not interfere with the natural flow of the stream, nor 
with the beneficial enjoyment thereof by riparian 
proprietors below, could be removed by a mere naked 
wrong-doer at pleasure. This conclusion I regard as 
unsound, and is entirely at war with other adjudica- 
tions and principles which will now be referred to. 

In Mill River Woolen Manufacturing Co. v. Smith, 34 
Conn. 462, it was held ‘‘That owners of the water of 
a mill-pond own the ice formed upon it, and the ripa- 
rian proprietors had no right as owners of the soil to 
remove it.” 

In State v. Pottmeyer, 33 Ind. 402; also reported in 
5th American Reports, 224, it was held ‘‘ When the 
water of a flowing stream, running in its natural chan- 
nel, is congealed, the ice attached to the soil consti- 
tutes a part of the land and belongs to the owner of 
the bed of the stream, and has the right to prevent its 
removal.’ This case is worthy of attention because 





it was most carefully considered and elaborately dis- 
cussed. It had been to the Supreme Court of Indiana 
once before upon the quashing of the indictment. 
The court then held the indictment good, because the 
ice might have been taken from a pool upon the land of 
the owner, and therefore refused to consider or decide 
whether there could be property in ice formed in a 
running and unnavigable stream. Upon the trial of 
the indictment, the court below held there could be no 
property in ice formed in arunning stream. The court 
above held the contrary, and reversed its judgment. 
See an article upon this case in 3 Albany Law Journal, 
page 386. 

In Elliot v. Fitchburg Railroad Co., 10 Cush. 191; in 
Brown v. Brown, 30 N. Y. 519, and in many other cases, 
it has been held that the ponder of waters has a right 
to make any use thereof which is not inconsistent 
with the rights of owners below. The effect of this 
doctrine, which is identical with that stated in the 
beginning of this opinion, is that this right of 
use, which may be to propel machinery, for do- 
mestic purposes, for sale and for hire, is property 
of which the owner cannot be deprived by a mere 
wrong-doer. If owners below are interfered with 
they will be protected against the improper or wasteful 
use of the water by the owner above, but as against 
all others who are strangers to those rights, the owner 
of the pond will be protected in the enjoyment of the 
use of the water, whether it be carried to his mill to 
propel his machinery, to his house, or barn for con- 
samption, or to the property of others to whom he 
sells or lets it for like use, and this right of use of the 
water is without regard to its state or condition. It 
might as well be said that its use is confined to the 
frozen state entirely, as to say it is confined to the liquid 
solely. This principle so long and well settled must 
control this cause. 

The only seeming difficulty which this case has pre- 
sented to my mind grows out of the fact that the ice 
in controversy was taken from that part of the pond 
which was above the lands of the Overbagh property, 
the owners of which gave permission to the defend- 
ants to do the acts complained of. Reflection, how- 
ever, satisfies me that this fact cannot prevent a recov- 
ery, because, 

First. The defendants not only removed ice from 
that part of the pond which was upon the Overbagh 
land, but against the forbidding of the plaintiff they 
cut a channel across the entire pond, thus removing 
and destroying ice which was formed in that part of 
the pond which was upon the Sheffield property, and 
for the ice thus destroyed at least there must be a re- 
covery. 

Second. By the conveyance of the Overbagh family, 
the right to flow back the waters, and hold them in 
the pond for the benefit and use of the owner thereof 
is transferred, and that right Mr. Sheffield now has. 
There was no limitation whatever upon the use to 
which the ponder could put the waters, nor any reser- 
vation whatever to the Overbagh family in the water. 
In short, the effect of the Overbagh deed was to en- 
able the owner of the right, by a dam, to make a large 
basin to hold water for his own use and purposes. 
Whatever rights, if any, which the Overbagh family 
had, or retained in the water, were subordinate to 
those of the owner of the right to pond. Being sub- 
ordinate to those rights, the owner of the pond having 
need of so much thereof as was frozen, and such use 
being consistent with his ownership, as we have en- 























TT 





THE ALBANY LAW JOURNAL. 131 








deavored to show, no act or consent given by any of 
the Overbagh family could deprive the owner of the 
ponded water of the use to which he had applied it. This 
very principle is decided in Mill River Woolen Manu- 
facturing Co. v. Smith, 10 Conn. 462, before cited, in 
which it was held that the owner of the pond as 
against the owner of the land could prevent the re- 
movaloftheice. If it can be done because the owner 
needs the water in its liquid form, it can be done 
when the owner requires and needs it in its congealed 
form. The right to pond being for an unspecified pur- 
pose,.its right of use and its manner of use depend 
upon the needs of the owner, to which all other rights 
are subordinate. 

The cause has thus far been considered upon the ab- 
stract right of the plaintiff obtained by the purchase 
from Sheffield, and our conclusion is that the action 
can be maintained upon that ground alone. There is, 
however, another view which is worthy of attention. 
After the purchase, Myer & Rosepaugh, who were 
the original plaintiffs, and to all their rights the pres- 
ent plaintiff, as survivor, succeeds, by their own exer- 
tions in a freshet had saved the ice in controversy 
from being lost. By anchoring it to the shore and by 
labor performed thereon, they were in actual posses- 
sion when the defendants took and converted it. If, 
with the consent of Mr. Sheffield, the plaintiffs had 
taken from the pond a quantity of its water, and be- 
ing in actual possession, the defendants had deprived 
them of it, could the plaintiffs have recovered? And 
when a part of the water had assumed the form of ice, 
and is thus separable from the rest of the water, and 
in that form capable of being possessed and held, is in 
fact thus held and possessed and retained in position 
for removal, can such possession be taken from them 
and they be remediless? That which was thus pos- 
sessed by them and taken from them by others was 
valuable and can be recovered for, though it still lay 
in the pond where they had secured it for removal and 
stacking, though it had not yet been actually removed 
or stacked. All the possession which could be taken 
had been taken, and what had been was so marked 
and visible, and exercised over and toward property 
capable of actual possession, that in such possession 
the plaintiffs should be protected. 

The conclusion is that the plaintiff is entitled to 
judgment. The plaintiff's attorney will prepare find- 
ings which will be settled on notice. 


SS 


WHEN DAMAGES FOR PROSPECTIVE IN- 
JURY RECOVERABLE. 
ENGLISH HIGH COURT OF JUSTICE, QUEEN’S BENCH 
DIVISION, MAY 13, 1878. 


LAMB V. WALKER. 


The plaintiff sued the defendant for injury to the buildings 
of the plaintiff by —— operations of the defendant 
on the land of the defendant. A special referee having 
found that the —_ in addition to injury already 
incurred, would incur injury in the future, and havin 
assessed the pecepective amages in respect of suc! 
injury at £150: eld, by Mellor and Manisty, JJ. (dis- 
sentiente Cockburn, C. J.), that the prospective dam- 
ages were recoverable. 


rr. action was brought by the owner of land. for 

damages caused by an excavation by an adjoining 
mine owner under plaintiff's land which caused his 
buildings to settle. The case was tried before a special 
referee who reported that the damage which had been 
done to plaintiff by the excavation at the date of the 





commencement of the action was £400, and that he es- 
timated the future damages that would be incurred to 
be £150, the total amount being £550, of which £150 had 
been paid into court. The plaintiff took out a sum- 
mons to defendant to show cause why plaintiff should 
not be at liberty to sign judgment for £400. Subse- 
quently a rule was granted calling upon plaintiff to 
show cause why he should not accept judgment for 
£250, the balance found to be due him for the damages 
already accrued, which rule was duly argued. 

Cave, Q. C., against the rule. 

Gainsford Bruce, for the rule. 

Manisty, J. (after stating the cause of the action 
as above.) I am of opinion that the plaintiff is enti- 
tled to recover the £150 [the amount of future dam- 
age], and that consequently the rule to reduce the 
damages should be discharged, and the plaintiff should 
be at liberty to sign judgment for £400 and one farth- 
ing, and taxed costs. It isnoteworthy that the referee 
finds as a fact that further damages to the extent of 
£150 now in question will be sustained by the plaintiff 
by reason of the wrongful acts of the defendant com- 
plained of in the fifth and sixth paragraphs of the 
statement of claim. The defendant, by paying money 
into court generally, has admitted all the material 
averments contained in the plaintiff's statement of 
claim. But it was contended on his behalf that, inas- 
much as his mining operations in his own land were 
not per se wrongful acts, the plaintiffs only cause of 
action was the ‘consequential damage” done to the 
plaintiff's property up to the time of the commence- 
ment of the action. It was contended on the part of 
the plaintiff that, although he had no cause of action 
against the defendant until his land and buildings 
were injured, nevertheless, as soon as they were in- 
jured by the withdrawal by the defendant of the sup- 
port to which they were entitled, he had a good cause 
of action, and that he could only recover damages once 
for all. It was further contended on his behalf that 
the true measure of his damages was the extent to 
which his reversionary estate was impaired or rendered 
less valuable by reason of the defendant’s alleged 
wrongful act. I am of opinion that the plaintiff's con- 
tention is correct. The cases relied on by the defend- 
ant only decided that, without ‘‘ consequential dam- 
age,” there was no cause of action. But there is no 
authority, so far as I know, for the proposition that 
damage per se and apart from a wrongful act can con- 
stitute a cause of action. The plaintiff's right was to 
have his land and buildings supported by the subjacent 
and adjacent soil or strata, and so long as they were in 
fact supported he had no cause of action; but as soon 
as the support which was left proved to be insufficient, 
and injury to the plaintiff's property ensued, then the 
defendant’s act in withdrawing the necessary support 
became wrongful. Damnum and injuria concurred, 
and the plaintiff's cause of action then accrued. That 
point is, as it seems to me, concluded by the judgment 
of the House of Lords in Backhouse v. Bonomi, 9 H. 
L. 903. But it is said, on the part of the defendant, 
that, assuming this to be so, the true measure of the 
damage recoverable in this action is the injury actu- 
ally done to the plaintiff's land and buildings up to the 
time of the commencement of the action, and that his 
remedy for subsequent injury is by bringing actions 
from time to time as and when further injury accrues. 
I am of opinion, both upon principle and authority, 
that such is not the law. See Nicklin v. Williams, 10 
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Exch. 259, as explained and approved upon this point, 
by the Exchequer Chamber in Bonomi v. Backhouse, 
E. B. & E. 646-658, and by the Honse of Lords in 
Backhouse v. Bonomi, 9 H. of L. Cas. 503. See, also, 
Hamer v. Knowles, 6 H. & N. 454. It is a well-settled 
rule of law that damages resulting from one and the 
same cause of action must be assessed and recovered 
once for all. And it seems to me that in the present 
case there is but one and the same cause of action, 
namely, that which I have already mentioned. It may 
be said that it would be more just and equitable ina 
case like the present that the plaintiff should only be 
entitled to recover the amount of damage actually 
done to his property up to the time of bringing his 
action, leaving him to recover subsequent damage (if 
any) by a subsequent action, or, if need be, by a series 
of subsequent actions. The same might have been 
said in many cases in which, however, the contrary 
principle has for a very long time been, and, as I think 
wisely, acted upon. Take, for instance, the case of 
wrongful obstruction of light by means of the erection 
of a new building, lawful in itself. In that case it 
might be said the plaintiff ought to be allowed to 
recover the damage sustained up to the time of the 
commencement of his action, because, possibly, the 
obstruction may be removed, and therefore it would 
be unjust to permit the plaintiff to recover prospective 
damage unless and until it is actually incurred. If 
that principle were adopted, one consequence would 
be that the Statute of Limitations would cease to be 
operative. A plaintiff might lie by until after the 
expiration of six years without bringing any action, 
and then not only bring an action for the damage sus- 
tained during the period of six years next before ac- 
tion brought, but he would be entitled to bring a series 
of subsequent actions for the damage subsequently 
aecruing. Again, take the case of slander actionable 
only by reason of specialdamage. The speaking of the 
defamatory words is damnum absque injuria, aud con- 
sequently not actionable without special damage, just 
as the removal of the necessary support in the present 
case was damnum absque injuria, and not actionable 
until the plaintiff's property was injured; but I should 
suppose it would not be suggested that in such a case 
the plaintiff could only recover the damage actually 
sustained up to the time of bringing his action, and 
that for subsequent damage he might bring a subse- 
quent action or aseries of subsequent actions. The 
fact is that the principle hitherto acted upon—namely, 
that a plaintiff must recover once for all, by one and 
the same action, all damage, past, present, and future, 
resulting from one and the same cause of action— 
may not always insure perfect justice; but as a rule it 
is, in my opinion, a wholesome principle, and I doubt 
whether any better could be devised. It may be that 
in some exceptional cases — such, for instance, as in- 
jury sustained by a passenger, owing to the negli- 
gence of the carrier —some useful change might be 
made in the law; if so, that is a matter for the Legis- 
lature. As the law stands, the passenger must recover 
once for all, because there is only one cause of action. 
And it seems to me that any thing more disastrous 
than that of allowing aseries of actions to be brought 
for damage arising from time to time in respect of the 
same cause of action could not well be conceived. If 
in the present case the reversioner must resort to suc- 
cessive actions for injury to his reversion, so must his 
several tenants for injury to their possession, and the 
consequence to the defendant would, I should think, 





be very much worse than that of having the damages 
assessed once for all in one and the same action. In 
my opinion, the plaintiff is entitled to judgment for 
£400 and one farthing and costs. 

MELLOR, J. The facts of this case are set out in 
the judgment of my brother Manisty, and it is not 
necessary for me to repeat them. If [ thought that 
the present case was not concluded by authority, and 
that we were at liberty to consider whether a better or 
more equitable rule might not be found in the reasons 
relied upon by the lord chief justice, as leading to the 
conclusion at which he has arrived, I might hesitate 
as to the judgment I might form; but I think that this 
case is concluded by authority, and that Iam not at 
liberty to treat the question as an open one. The 
plaintiff in thisaction complained that he was damni- 
fied in respect of his reversionary interest in certain 
land and buildings, not only by mining excavations 
made by the defendant under his (the plaintiff’s) prem- 
ises, but also by mining excavations by the defendant 
made in his own land adjoining, the effect of which 
was to cause actual damage to the lands and houses to 
which the plaintiff was so entitled as reversioner; and 
it is with regard to the latter head of damage that the 
question upon which we differ arises. It cannot be 
disputed, since the case of Backhouse v. Bonomi, 9H. 
of L. 503, that the owner of land and minerals adjoin- 
ing the land or lands and houses of another person 
cannot be prevented from the fullest exercise of his 
rights of property in his own land, so long as in the 
exercise of those rights he does not injuriously affect 
the corresponding right of the owner of the adjoining 
property: and no cause of action can arise to the 
owner of land by the exercise of such rights of owner- 
ship by an adjoining owner on his own property until 
some actual damage has been thereby occasioned to 
his property. In the language of Lord Wensleydale in 
Backhouse v. Bonomi, supra: ‘*‘ The plaintiff's right is 
not in the nature of an easement, but the right is to 
the enjoyment of his own property, and the obligation 
is cast upon the owner of the neighboring property not 
to interrupt that enjoyment.’’ The act of the defend- 
ant in this case, therefore, only became wrongful when 
it interrupted the enjoyment by the plaintiff of his 
own property. The damnum and injuria both combined 
as soon as the act of the defendant became wrongful. 
It is extremely important to ascertain at this point 
what it was which constituted the cause of action on 
the part of the plaintiff. The act done by the defend- 
ant, so long as he confined his excavations to his own 
property, was lawful exercise of his right; but as soon 
as he, in the otherwise lawful exercise of his right, 
excavated in his own land to an extent and in a man- 
ner which caused actual damage to the plaintiff's prop- 
erty, then the act, ipso facto, became tortious, and the 
plaintiff became entitled to maintain his action. It 
appears to me that it is not correct to say that the 
action is for damage only, because it will not lie until 
actual damage occurs. It is still the combination of 
the injuria and damnum which gives the right of 
action to the plaintiff, and the defendant becomes 
liable at once to the plaintiff for all the injurious con- 
sequences, whether present or in future, which result 
from the acts of the defendant having become tor- 
tious, and whether he will bring his action immedi- 
ately upon the manifestation of damage or wait for 
further development of it is at his option; but whether 
he elects to bring his action immediately or prefers to 
wait for the complete development of the mischief 
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subject to the risk arising under the Statute of Limi- 
tations, he can only, as it appears to me, have one 
action and one recovery for all the damage occasioned 
by the defendant’s wrongful acts. The result is 
clearly established by the case of Nicklin v. Williams, 
10 Ex. 259, which, although it must be considered as 
overruled by the case of Backhouse v. Bonomi so faras 
it decided that, under circumstances exactly like the 
present, the cause of action really arose in respect of 
injury to the right of the plaintiff to have his premises 
supported by the land of the defendant independ- 
ently of actual damage thereto, still is, as it appears 
to me, a conclusive authority on the point of dif- 
erence in this case. Parke, B., in delivering the 
judgment of the court upon the argument on the 
demurrer in that case, said: ‘* For this wrong the 
plaintiffs would have a right to recover a full com- 
pensation including the probable damage to the 
fabric; and if they had already obtained a verdict 
with damages they must be presumed to be satisfied 
for all the consequences of the wrong; and if, instead 
of having a verdict, they receive with their own con- 
sent a satisfaction, such satisfaction is to be considered 
to compensate for all the consequences of the wrong.”’ 
The question in that case was distinctly raised by the 
new assignment, and was whether, on fresh damage 
arising after an agreement by way of accord and satis- 
faction had been made, a new cause of action could 
arise. That thecase of Nicklin and another v. Williams 
was rightly decided, so far as it affects the matter now 
in controversy, appears from the judgment of the 
House of Lords in Backhouse v. Bonomi, in which the 
Lord Chancellor, Lord Westbury, referring to it, says: 
* With regard to Nicklin and another v. Williams the 
decision of that case is beyond all question; some of 
the dicta which have been relied upon by the counsel 
in that case are not necessary for the decision that 
I cannot see any distinction 
between the present case and that. In the present 
the tortious act which occasioned the dam- 
identical in character with that in Nicklin 
and compensation for the resulting 
damage must be obtained by one and the same 
recovery. It might in the present case be a con- 
venient course to wait and see whether further dam- 
age will actually result instead of assessing it as prob- 
able; but I can only consider that the same suggestion 
has frequently arisen and been constantly overruled 
as being inconsistent with an elementary rule of law. 
In Bonomi v. Backhouse, E. B. & E. 638, Wightman, 
J., says: ** The plaintiffs can only recover to the extent 
of the damage they have actually sustained, which 
may include not merely what they are obliged to lay 
out in actual repair, but the diminution in the value 
of the premises by reason of the damage ;” and Cole- 
ridge, J., at page 641, said: ‘‘ Where aright of action 
is thus vested, and an action is brought for the act 
alleged to have occasioned the injury, the damages 
given by the jury for that act must be taken to embrace 
all the injurious consequences of that act, unknown 
as well as known, which shall arise thereafter, as well 
as those which have arisen; for the right of action is 
satisfied by one recovery.” And in the same case in 
error, Willes, J., delivering the judgment of the Court 
of Error, commenting on Nicklin v. Williams, says: 
‘For before the former action was commenced it 
is obvious that actual damage had been sustained; 
in which case another principle applies, viz.: that no 
second or fresb action can under such circumstances 
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be brought for subsequently accruing damage; all the 
damage consequent upon the unlawful act is in con- 
templation of law satisfied by one judgment or ac- 
cord.”’ Tam unable to see any thing in the present 
case to take it out of the rule so clearly established, 
viz.: that there can only be one recovery for all the 
damage resulting from the same wrongful act, whether 
it be all then manifest or is only likely to result from 
it; for it appears to me you cannot divide the injurious 
consequences into sections and refer each new damage 
as it occurs to some new tortious act by the defendant, 
there being in fact only one tortious act committed; 
and to stop at a given point, and so divide the damage 
already accrued from the damage which may be still 
further developed, would be a violation of the rule as 
to one recovery or one award to which I have referred. 
If Iam right in what I have said, that in every cause 
of action there must combine an injuria and a dam- 
num, then I cannot doubt that the arbitrator was 
right in assessing not only the actual manifest damage, 
but also in assessing the future damage within the 
fifth and sixth paragraphs of the plaintiff's claim, and 
that consequently the plaintiff is entitled to the judg- 
ment of the court. 
CockBuRN, C. J., dissented. 


a 


WHO ARE FELLOW-SERVANTS. 
ENGLISH COURT OF APPEAL, JUNE 3, 1878. 
CHARLES Vv. TAYLOR, WALKER & Co., 38 L. T. Rep. 
(N. 8S.) 773. 

Where two persons are working for the same master for a 
common general object, there is a common employ- 
ment, which exempts the master from liability to one 
of them for injury caused by the negligence of the 
other, although the work on which they are engaged is 
not the same, 

The plaintiff was hired by a man who had contracted to 
unload a coal barge at defendants’ brewery, to assist in 
unloading; he was paid by the defendants, and defend- 
ants alone could discharge him. While employed in 


carrying coal be was = through the negligence of 
defendants’ servants, Who were moving barrels in the 
brewery. 

Held (affirming the judgment of Lopes, J.), that there was 
evidence to justify a finding that plaintiff! was defend- 
ants’ servant, that plaintiff was engaged in a common 
employment with the persons who caused the injury, 
and therefore he could not recover. 

= by the plaintiff from the judgment of 

Lopes, J. 

The action was brought to recover damages for in- 
jury caused to the plaintiff by the negligence of the 
servants of the defendants. The defendants were 
owners of a brewery situated on a wharf by the side 
of the river, and the plaintiff was employed at the 
wharf in unloading a barge containing coals which 
were intended to be used in the defendants’ brewery. 

The plaintiff was engaged by a man named Ansell, 
who was what is called a “ lumper,’’ and who had con- 
tracted with the defendants to unload the barge and 
carry the coal on to the defendants’ premises for 1s. 9d. 
a ton, Ansell finding the necessary labor. He engaged 
the plaintiff and some other men, and the money 
paid by the defendants was divided among those who 
were employed. Ansell, who was called at the trial, 
said in his evidence, ‘ I hired Charles ’’ (the plaintiff), 
‘‘and could have hired any one I liked;’’ he also said, 
‘I was servant to the defendants; I could not dis- 
charge Charles without asking the defendants;”’ and 
when asked, ‘** Who would discharge Charles?’’ he an- 
swered, ‘“‘I could not; they would look to me as fore- 
wan; [could not discharge him.’’ The plaintiff was 
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carrying a sack of coal, and was ascending some stone 
steps underneath a heavy flap which was kept in its 
place by a chain; some of the defendants’ men were 
engaged above in moving barrels of beer, and one of 
the barrels slipped, through the negligence of those 
who were moving it, and fell against the chain which 
kept up the flap, and broke it, in consequence of which 
the flap came down upon the plaintiff and seriously 
injured him. The damages to be paid, if the defend- 
ants were liable, were fixed by agreement, and the 
case was reserved for the consideration of Lopes, J., 
with power to draw inferences of fact. 

The learned judge said the case could be distin- 
guished from Abraham v. Reynolds, 5 H. & N. 143, and 
was more like Wiggett v. Fox, 11 Ex. 832; 25 L. J. 188, 
Ex., that the plaintiff could not be said to be servant 
to Ansell, that the case was undistinguishable from 
Morgan v. The Vale of Neath Railway Co., 13 L. T. 
Rep. (N. 8.) 564; L. R., 1 Q. B. 149; 35 L. J. 23, Q. B., 
and gave judgment for the defendants, on the ground 
that the injury to the plaintiff was caused by the neg- 
ligence of his fellow-servants acting in a common em- 
ployment with him. 

The plaintiff appealed. 

Bucknill, for the plaintiff. In the first place, the 
plaintiff was not in the service of the defendants. 
Swainson v. The North-Eastern Railway Co., 38 L. T. 
Rep. (N. 8S.) 201. He was in the service of Ansell, who 
was an independent contractor, and therefore the de- 
fendants are liable to him for the negligence of their 
servants. Ansell’s position was something like that 
of a stevedore, and Murray v. Currie, 23 L. T. Rep. (N. 
8.) 557; L. R.,6 C. P. 24; 40 L. J. 26, C. P., shows 
that a stevedore is an independent contractor. The 
defendants did not pay the plaintiff, and were not lia- 
ble to him for wages; they were only liable to pay 
Ansell. If the plaintiff had been guilty of negligence, 
the defendants could not have been made liable for 
his negligence; only Ansell or the plaintiff himself 
would have been liable. Secondly, even if the plain- 
tiff was the servant of the defendants, there was no 
common employment as between him and the men 
who were moving the barrels, so as to exempt the de- 
fendants from liability to him for their negligence. 
The case which appears at first sight to be most against 
the plaintiff on this point is Lavell v. Howell, 34 L. T. 
Rep. (N. 8.) 185; L. R., 1 C. P. Div. 161; 45 L. J. 387, 
C. P.; but that case really differs from the present, 
for there the plaintiff had himself undertaken the par- 
ticular risk by going out through a particular door, 
which made the case like Degg v. The Midland Railway 
Co.,1 H. & N. 773; 26 L. J. 171, Ex. For the same 
reason Woodley v. The Metropolitan District Railway 
Co., 36 L. T. Rep. (N. 8.) 419; L. R., 2 Ex. Div. 384; 46 
L. J. 521, Ex., is not an authority against the plaintiff. 
No positive general rule governing all cases of this 
kind can be laid down, but each case must depend on 
its own particular circumstances. Rourke v. The 
Whitemoss Colliery Co., 35 L. T. Rep. (N. 8.) 160; L. 
R.,1C. P. Div. 556; 46 L. J. 283, C. P.; affirmed in the 
Court of Appeal, 36 L. T. Rep. (N. 8S.) 49; L. R., 2. 
P. Div. 205; 46 L. J. 28, C. P., is a stronger case 
against common employment than this; and see Jn- 
dermaur v. Dames, 14 L. T. Rep. (N. S.) 484; L. R., 1 
©. P. 274; 35 L. J. 184, C. P.; affirmed, 16 L. T. Rep. 
(N. 8.) 298; L. R., 2.C. P. 311; 36 L. J. 181, C. P. Mor- 
gan v. The Vale of Neath Railway Co.,5 B. & 8. 570; 
33 L. J. 260, Q. B.; affirmed, 13 L. T. Rep. (N. S.) 564; 
L. R..1 Q. B. 149; 35 L. J. 23, Q. B., is distinguish- 





able, because there the plaintiff was a carpenter in the 
general employment of the railway company, and 
could have been sent to work anywhere. The plain- 
tiff here was engaged in entirely distinct and separate 
work from the persons who caused the injury, and 
this prevents the rule as tocommon employment from 
applying. See the judgments of Lord Chelmsford in 
McNorton v. The Caledonian Railway Co., 28 L. T. 
Rep. (N. S.) 376, cited in Smith’s Master and Servant, 
205 (3d ed.), and Bartonshill Coal Co. v. McGuire, 3 
Macqueen, 307. Abraham v. Reynolds, 5 H. & N. 148, 
is an authority for the plaintiff; and Wigyett v. Fox, 
11 Ex. 832; 25 L. J. 188, Ex., which is relied on for the 
defendants, is questioned by Cockburn,C. J., in Rourke 
v. The Whitemoss Colliery Co., L. R., 2 C. P. Div. 
207, 208. (Thesiger, L. J., referred to Wilson v. Merry, 
19 L. T. Rep. (N. S.) 30; L. R., 1 Se. & Div. App. 326.] 
In Smith v. Steele, 32 L. T. Rep. (N. 8.) 195; L. R., 10 
Q. B. 125; 44 L. J. 60, Q. B., the executrix of a pilot 
who had been employed by shipowners, where the em- 
ployment of a pilot was compulsory, was held entitled 
to recover against the owners for the negligence of 
their servants which caused the testator’s death. 
Thirdly, assuming that the plaintiff was the defend- 
ants’ servant, and that there was a common employ- 
ment, the defendants are liable, for it does not appear 
that the danger was known to the plaintiff. See the 
judgment of Lord Chelmsford in Bartonshill Coal Co. 
v. McGuire, 3 Macqueen, 308. 


Day, Q. C., and Erskine Pollock, for the defend- 
ants. 

Brett, L. J. I cannot help saying that Mr. Buck- 
nill has argued this cuse very ably, and every thing 
has been said that could be said on behalf of the 
plaintiff; but, notwithstanding, I am of opinion that 
we must support the judgment of Lopes, J. The first 
point is, was the plaintiff a servant of the defendants 
atall? The evidence was left to Lopes, J., by agree- 
ment to draw inferences and arrive at a conclusion. 
He has come to the conclusion that the plaintiff was 
the servant of the defendants, and the question is not, 
should we have come to the same conclusion ourselves}; 
but was the learned judge wrong in the conclusion at 
which he arrived in such a way that we ought to set 
aside his finding as being against the weight of evi- 
dence? Among the witnesses called at the trial was a 
man named Ansell; he was what is called a ‘‘ lumper,”’ 
and the defendants employed him, the terms of the 
employment being that he should get the barge dis- 
charged at 1s. 9d. a ton, and obtain men to do the 
work, he doing part of it himself; the men were paid 
out of the ls. 9d.aton. Ansell went on tostate that 
he did the work and selected the men; that they used 
to work under him as men work undera foreman; he 
worked as if he were a foreman; he also said that he 
could not dismiss the men himself. I think, there- 
fore, that Lopes, J., was justified in saying that Ansell 
was not a master, but, as he himself said, a foreman. 
If that is true, the plaintiff was the servant of the de- 
fendants, and he was injured by the negligent act of 
another person, and that other person was a servant 
of the defendants; therefore both were servants. 
Then it is said that they were not fellow-servants 
within the rule which has been established, so as to 
exempt the defendants from liability. Many cases 
and views of different judges have been cited to show 
the principle on which, though a master is liable to all 
other persons in the world for the negligence of his 
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servant, he is not liable to a servant of his own who 
was engaged in a common employment with the ser- 
vant who was guilty of negligence. It would be con- 
trary to our duty to say any thing as to the policy of 
the law; that question is not one for our considera- 
tion; we have to find out the principle, and apply it 
to the circumstances of the case before us. I have 
heard and read many views which have been expressed 
on the subject; they are not all the same, but it is not 
material to consider here which is absolutely correct, 
for they all come to this in substance, where the neg- 
ligence of one servant of the defendant has caused in- 
jury to another servant of the defendant, in general 
the defendant is not liable; the rule absolves the mas- 
ter where a man is injured by the act of a servant, 
if the plaintiff is also a servant; that is, if they are 
both servants of the same master, and the service of 
each brings him to the same place, and at the same 
time with the other, and one is negligently injured by 
the other fellow-servant, then the master is absolved 
from liability. Here the service of the plaintiff would 
oblige him to work at the same place and at the same 
time as the servants who were engaged in moving the 
casks, and here there is more than that, for both were 
working for the brewery. I put it on this, that both 
were servants of the same master, and were at work 
at the same place and at the same time. This elimin- 
ates “‘at the same moment,” and “for the same ob- 
ject,” for I do not think that is necessary. Lord 
Cairns, in Wilson v. Merry, ubi sup., meant that, and 
not that the servants need be of the same class, or 
working for the same result, but that if they were en- 
gaged in one general employment the master was not 
liable. Therefore, J think there was evidence on 
which Lopes, J., rightly found that the plaintiff and 
the person whose negligence caused the injury to 
him were working for the same master in a common 
employment, so as to exempt the defendants from 
liability. 

Corron, L. J. I also think that the judgment is 
right. The plaintiff was injured by negligence, and 
the first point which it is necessary to make out on 
behalf of the defendants in order to bring the case 
within the exception to the general rule is to show 
that he was the servant of the defendants. I had 
some doubt on that point at one time, but we are not 
here to form an independent conclusion on the ques- 
tion. The judge found on the evidence that the plain- 
tiff was the defendants’ servant; he saw the witnesses, 
and had an opportunity of observing the mode in 
which they gave their evidence. I do not know how 
I should find if I had to decide the question, but I 
think we are not justified in overruling the finding of 
the learned judge. Therefore, we must start on the 
footing that the plaintiff was in the service of the de- 
fendants. Then it is said that, to exempt the defend- 
ants from liability, not only must he have been their 
servant, but he must have been in a common employ- 
ment with the person through whose negligence he 
was injured. In the present case it is clear there was 
a common employment. Many cases may be put 
where the master might be liable, as where he carries 
on two distinct businesses, and a person employed in 
one of them is injured by the negligence of a person 
employed in the other. It is not necessary to answer 
that suggestion, for this is a different case; here the 
plaintiff was clearly acting for the brewery, and that 
makes it acase of common employment. For what is 
there in the present case? The plaintiff is bringiny 





in coals which are necessarily brought under the flap; 
he knew that other persons were employed above; the 
coals were necessary for the brewery, and there was 
an employment of the plaintiff in the business of the 
brewery, and the risk was one to which he naturally 
exposed himself. When once we have the fact that 
the plaintiff was a servant of the defendants, it comes 
within all the decisions to hold that he was in a com- 
mon employment with the person through whose neg- 
ligence he was injured. To constitute a common em- 
ployment the two persons need not be working at the 
same thing at the same time. Wilson v. Merry, ubi 
sup., Where the negligence which caused the injury 
had occurred some time before, shows that it is not 
necessary that the two persons should be working to- 
gether; if there is acommon employment such that 
the servant must know that the master would employ 
other persons to the risk of whose negligence he would 
be exposed, that is enough to prevent his recovering. 
Another objection taken was that this was a danger 
which the plaintiff could not foresee; but the plaintiff 
must have known that other persons were employed, 
and I should say that the danger of the flap falling was 
a danger with reference to which he must be taken to 
have contracted. Whether the exception to the gen- 
eral rule as to liability for negligence which prevents 
him from recovering is a good one in point of policy is 
a question with which we have nothing to do. If it is 
bad it is for the Legislature to remedy the evil; and 
we should do great harm if we were to draw minute 
distinctions in order to avoid hardship in individual 
cases. 

THESIGER, L. J. I am also of opinion that the judg- 
ment of Lopes, J., ought to be affirmed. The starting 
point isa question of fact, whether the plaintiff was 
the servant of the defendants or not. If that ques- 
tion were answered in the negative, I should hesitate 
to apply the case of Woodley v. The Metropolitan District 
Ry. Co., ubi sup., and say that the plaintiff undertook 
the risk; but it is unnecessary to consider this, because 
in my opinion Lopes, J., was justified in finding as he 
did, or at least there was sufficient evidence on which 
he could find. The facts have been dealt with by 
Brett, L. J. Ansell said he was servant to the de- 
fendants, and he engaged other workmen who were 
not the servants of Ansell, to be paid and discharged 
by him; they were paid a lump sum by the defend- 
ants, but that sum was divided among them. It was 
stated that Ansell could not discharge the plaintiff 
without asking the defendants; if so, the case is un- 
distinguishable from Morgan v. The Vale of Neath 
Railway Co., ubi sup. There it was argued that the 
rule as to common employment only applied where 
the employment as to its immediate object was com- 
mon; but it was held that that argument was not well 
founded; and it was laid down clearly by Blackburn, 
J., in the Court of Queen’s Bench, and upheld in the 
Exchequer Chamber, that if there is one general ob- 
ject which brings the servants into contact so that 
they are exposed to risk, the master is free from lia- 
bility. On the facts there it was held that the nature 
of the carpenter’s duty was such as necessarily to 
bring him into contact with the traffic on the line. 
How is that distinguishable from the present case? 
There was a general object here, for the work was all 
being done for the purposes of the brewery. The coals 
were for the brewery. It was necessary for the plain- 
tiff to go up the steps, and the flap had to be raised. 
Just as the man on the ladder, in Morgan v. The Vale 
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of Neath Railway Co., was brought into contact with 
the porters who were engaged in shifting the engine, 
so here the plaintiff was necessarily brought into con- 
tact with the person who was moving the barrels. If 
so, the principle of that case applies. I do not think 
the particular risk which causes the injury must be 
known to the servant as a matter of fact in order to 
exempt the master; but the case is within the rule, 
if he might have known of it, aud he must be taken 
to have contemplated it. Though in fact he was not 
aware of the danger, this does not make the master 
liable. I think, therefore, that the judgment ought to 
be affirmed. 

Corton, L. J. I wish to add a word to avoid mis- 
apprehension. What I said was that, even if it were 
necessary that the plaintiff should know of the risk, 
the evidence here was that he did know of it, but I 
think it is not necessary that he should know. I 
should rather put it on the ground of contract. Hav- 
ing undertaken the risk of the acts of his fellow-ser- 
vants, the servant cannot say they were the acts of the 


master. 
Judgment affirmed. 


—_——___>____—_—_ 
RECENT AMERICAN DECISIONS. 
SUPREME COURT OF WISCONSIN.* 
ADVERSE POSSESSION. 

1. Dividing line agreed upon.—If two coterminous 
proprietors agree upon and establish a dividing line 
between their premises, and actually claim and occupy 
the land on each side of that line, continuously, for 
twenty years, such possession is adverse, and confers 
title by prescription. Bader v. Zeise. 

2. Road made dividing line.—In ejectment, where 
there was a road along and over the strip of land 
in controversy, and the respective parties or their 
grantors had built fences, adjoining the road, each on 
that side of it on which the body of his land lay, held, 
that if the center of the road was agreed upon and 
established as the true boundary, and each party had 
claimed and occupied up to the fence maintained by 
him, for twenty years before the action was com- 
menced, he was precluded from claiming a different 
boundary. Ib. Decided June 4, 1878. 

3. Possession of one tract of section.—Actual adverse 
possession of some forty-acre tracts in a section does 
not create constructive adverse possession of other 
tracts in the same section. (Pepper v. O’ Dowd, 39 Wis. 
538.) Coleman v. Eldred. Decided June 28, 1878. 

BROKERAGE. 

Sale of real estate: where purchaser found broker en- 
titled to commission though owner will not make sale.— 
Complaint on a quantum meruit for services rendered 
by plaintiffs at defendants’ request, in taking charge 
of property, advertising it for sale, soliciting pur- 
chasers and procuring proposals, which were approved 
by defendants, drawing deeds, ete. Answer, a general 
denial. Proof on plaintiffs’ part, of an offer made and 
accepted by letter, that, if successful in disposing of the 
property. for defendants, their commission, including 
advertising, should be three per cent, and, if unsuc- 
cessful, they should be re-imbursed actual cost of ad- 
vertising and paid $25 per annum for caring for the 
property; and that they took charge of the property 
for some months, advertised it for sale, aud procured 
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* To appear in 44 Wisconsin Reports. 
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a proposal for exchange, which was at first accepted by 
defendants, who, afterward, without apparent cause, 
rejected it and sold to another person. Held, (1) that 
plaintiffs were at least entitled, upon this evidence, to 
recover the actual cost of advertising, and compensa- 
tion at the rate of $25 per annum; (2) that where a 
broker, employed to seJl property at a price satisfac- 
tory to his principal, produces a party ready to make 
the purchase at a satisfactory price or to make an ex- 
change satisfactory to the principal, the latter cannot 
relieve himself from liability to the broker for a com- 
mission by a capricious refusal to consummate the 
sale; and upon the evidence in this case it should have 
been submitted to the jury to determine whether 
plaintiffs were not entitled to their full commission as 
for a sale. Delaplaine v. Turnley. Decided June 4, 


1878. 
FIRE INSURANCE. 


1. Conditions in policy: occupation: consent of agent 
u waiver.—A fire insurance policy issued by a foreign 
company, whose principal place of business is at St. 
Paul, Minn., upon premises in the city of Oconto, in 
this State, described in the policy as ‘‘ occupied by a 
tenant,’’ provided that it should be void if the prem- 
ises became unoccupied without the consent of the 
company indorsed thereon. During the first week of 
a certain month within the term of insurance, the 
company’s local agent at Oconto, having the usual 
powers of a general agent to issue policies, etc., was 
told that the former tenant had gone out, and that the 
premises had been rented to another tenant, who was 
going in; and he replied that it was “all right.’”’ The 
premises remained unoccupied until the 25th of the 
same month, when they were injured by fire. Held, 
that the condition above recited was waived by the 
action of the agent. Palmer v. St. Paul F. & M. Ins. Co. 

2. Furnishing proofs after loss: ** forthwith’? means 
reasonable time: retaining proofs made witho ut objection. 
—The policy also contained a condition requiring the as- 
sured, after a loss, to give notice thereof ‘* forthwith,”’ 
and furnish a particular account or proofs of it ‘‘as 
seon as possible.’’ Held, (1) that the assured had a 
reasonable time, under the circumstances, to present 
his proofs of loss, no definite time being fixed by the 
policy; (2) that where such proofs, under such a pol- 
icy, were made within four months after the loss, the 
company’s local agent aiding the assured to make 
them, without objection, and were retained by the 
company, without any objection then taken on the 
ground that they were too late, no defense on that 
ground could afterward be made to an action on the 
policy. Ib. Decided June 28, 1878. 

LIBEL. 

Special damages must be pleaded of publication not 
libelous per se.—In a complaint for libel, for words not 
in themselves actionable, contained in a letter from 
defendant to one C., where the special damages al- 
leged appear to have resulted, not from the reading of 
the letter by C., but from the reading of it by others, 
to whom it was shown by him, there being no aver- 
ment that defendant authorized C. to show the letter 
to such other persons, held. that no cause of action 
is stated, such special damages not being the natural 
and immediate consequence of the publication charged 
upon defendant. Gough v. Goldsmith. Decided June 


28, 1878. 
MERGER. 


Partners buying land and mortgage: taking land in 
name of one and morigage in name of other no merger. 
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—There being two outstanding mortgages of certain 
land, X. and Y., partners, bought, with partnership 
funds, one-half of the senior mortgage interest, and 
the entire legal estate in the land, taking the former 
in the name of X. and the latter in the name of Y. 
In a contest between the holders of the first mort- 
gage and the junior mortgagee, held, that there was no 
merger of the legal and equitable estates so purchased ; 
there being an intervening estate by the second mort- 
gage, the taking of the purchased estates in different 
names, showing au intention to keep them distinct, 
and the transaction not being injurious to the junior 
mortgagee. Scott v. Webster. Decided June 28, 1878. 


NEGLIGENCE. 


1. Master and servant: master must furnish safe ma- 
chinery.—A railroad company is under obligation to 
its employees to exercise reasonable diligence in in- 
specting and repairing its cars; and is liable for injury 
to an employee caused by a defect in one of its cars, 
which the company, in the exercise of ordinary care, 
would have discovered and remedied. Wedgewood v. 
C.& N. W. Railway Co. 

2. Projecting bolt in cars: master liable without notice 
of obvious defect.—The question of defendant’s negli- 
gence was properly submitted to the jury upon evi- 
dence that a bolt in the brake beam of one of its cars 
projected unnecessarily for a considerable distance, so 
as to be in the way of a brakeman coupling such car 
to another, and that the injury complained of, re- 
ceived by plaintiff while coupling for defendant, was 
caused by such projection. Such projection, if a de- 
fect, being an obvious one, which defendant was bound 
to remedy, there was no error in refusing to charge 
the jury that if the car became thus defective after it 
was first put in use by defendant (several years before 
the accident), the latter was not liable unless it had 
notice of the defect. (Smith v. The C., M. & St. P. 
Railway Co., 42 Wis. 520, distinguished.) Ib. 

8. Contributory negligence: employee with means of 
knowing defect: when knowledge not implied.—After 
charging that any contributory negligence of plaintiff 
at the time of the accident would prevent a recovery, 
the court did not err in refusing to charge that if plain- 
tiff had as good opportunity or means of knowing the 
defect as defendant had, but overlooked it, this was 
negligence which would prevent a recovery. And 
especially was this not error, where there was no evi- 
dence that plaintiff was familiar with the car, or had 
ever before coupled it. In the absence of proof that 
plaintiff was in charge of the car at the time of the 
injury, except so far as is implied in his service as 
brakeman, or had any duty of inspecting it, there was 
no error in refusing to charge that it was his duty to 
observe any defect in it, and to avoid it, if dangerous, 
and that his failure to do so would prevent a recovery. 
Ib. Decided June 4, 1878. 


PARTNERSHIP. 


Acceptance by partner of bill in his own name.—It is 
well settled that an acceptance by a partner in his 
own name of a bill exchange drawn upon the firm, for 
goods sold to it, binds the firm. Tolman v. Hanrahan. 
Decided June 4, 1878. 

STREETS. 


1. Railroad company occupying, agreeing with city to 
repair, may be held liable for repairs.—By a city char- 
ter, the common council have full power over the 





streets and sidewalks, and authority to keep them in 
repair; and the street commissioners are authorized 
to make all necessary repairs therein. A railroad com- 
pany, after constructing its road through certain of 
the streets, neglected, though requested by the com- 
missioners, to restore such streets, and the sidewalks 
thereon, to their former condition of usefulness, as 
the statute requires (Tay. Stats. 1036, §1); and the 
commissioners procured the necessary repairs to be 
made, for which payment was made by the city. Held, 
that the city may recover from the company all rea- 
sonable expenses so incurred. City of Oconto v. C. & 
N. W. Railway Co. 

2. That lot owners may be made liable does not affect 
question.—Provisions of the charter establishing the 
general policy of repairing streets and sidewalks, 
under the direction of the street commissioners, at the © 
expense of the adjoining lots, held inapplicable to the 
repairs in question. Ib. 

3. Estoppel: questioning right to appropriate publio 
funds.—The railroad company, whose neglect of its 
own legal duty compelled the city to make the repairs, 
is not in a position to question, on technical gfounds, 
the authority of the council to appropriate city funds 
to pay for the same. Ib. Decided June 28, 1878. 


SUPREME COURT OF MICHIGAN, JUNE, 1878.* 
* ALTERATION OF INSTRUMENT. 


Addition of word ** annually” to interest clause im- 
material.—The addition of the word ‘annually ” to 
the interest clause of a note made payable within two 
years is not a material alteration. It only refers to 
the rate of interest, and does not postpone the pay- 
ment of the second installment until two full years 
from the date of the paper. Leonard v. Phillips. 


CARRIER OF PASSENGERS. 


When not liable for accidental death of passenger.— 
A railway passenger, trying to board the wrong train, 
fell and was killed. Held, that there could be no re- 
covery for the passenger’s death as caused by the 
wrongful act, neglect or default of the company on a 
declaration alleging it to have been the company’s 
duty to receive and transport such passenger by that 
train. Flint and Pere Marquette Railway Co. v. Stark. 


CRIMINAL LAW. 


lipo?’ toeti 





1. Criminal evidence: accc ny.—An 
accomplice, whether or not he is joined in the same 
indictment with the prisoner, or has already been con- 
victed, is a competent witness for the prosecution, 
provided he is not tried at the same time. People v. 
Wright. 

2. Coercion of wife-—Where a wife, participating 
with her husband in a robbery, throttled the victim 
and told him to keep still, while her husband and a 
confederate rifled his pockets, the jury would be jus- 
tified in finding that she did not act under her hus- 
band’s coercion, but was independently guilty. Ib. 


EJECTMENT. 


Cannot be maintained by county to recover land dedi- 
cated as a public street.—A county cannot bring eject- 
ment to remove obstructions from land dedicated to 
the public use as astreet, but held adversely to the 
public. Bay County v. Bradley. 





* From Henry A. Chaney, Esq., State Reporter. 
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LABORER. 

Assistant chief engineer of a railroad company, not. 
—An assistant chief engineer of a railroad company is 
not a “laborer’’ within the meaning of the constitu- 
tional and statutory provisions making stockholders 
liable for the labor debts of the corporation. Brock- 
way v. Innes. 

NEGOTIABLE INSTRUMENT. 


1. Surety to promissory note not released by insertion 
of attorney’s fee clause, etc.—A provision in a promis- 
sory note for the payment of current exchange is nu- 
gatory, and adds nothing to the liability, and a provis- 
ion for an attorney’s fee is void. A surety on such a 
note is not, therefore, released by the addition of such 
provisions. Bullock v. Taylor. : 

2. How negotiable character of promissory note de- 
stroyed.— The negotiable character of a promissory 
note is destroyed by an indorsement by the payee 
transferring his ‘‘ right, title and interest’’ in it to an- 
other; and the latter is not a bona fide holder without 
notice of defenses thereto. Aniba v. Youmans. 


STATUTE OF LIMITATIONS, 


Fraudulent concealment avoiding.—The “ fraudulent 
concealment ’’ which will take a claim out of the stat- 
ute of limitations must be that of the person sought 
to be charged, and not of his agent, without the em- 
ployer’s fault. Stevenson v. Robinson. 


SURETYSHIP. 


Official bond: when surety not liable.—Sureties are 
not liable on an official bond signed by them alone, 
and without their knowledge or consent accepted, 
without having the signature of their principal named 
upon its face as the primary debtor. And the burden 
of proving their consent to its being so accepted is on 
those who try to enforce it. Johnston v. Kimball 
Township. 

TROVER. 


1. When maintainable by tenant in common of chat- 
tels against co-tenant.—A tenant in common of chat- 
tels can bring trover against a co-tenant who has re- 
fused, on demand, to admit him to his rights, and has 
distinctly claimed sole ownership. Grove v. Wise. 

2. Maintainable by mortgagee.—A mortgagee can 
bring trover for the conversion of chattels to the pos- 
session of which he is entitled under his mortgage. Ib. 


——____- 
RECENT ENGLISH DECISIONS. 


CRIMINAL LAW. 
Receiving stolen goods feloniously: restoration of 
stolen goods to owner: subsequent delivery to the thief 
for detection of the receiver.— A lad was detained on 
leaving his master’s premises, and a policeman sent 
for, who searched him and took a stolen cigar from 
him in the master’s presence. In consequence of the 
lad’s statement, the cigar was returned to him with 
five others, which the lad took to the prisoner and 
gavetohim. Held, that the prisoner could not be con- 
victed of feloniously receiving the cigars knowing 
them to be stolen, for that they were not stolen prop- 
erty at the time they were received, the master and 
the policeman having acted in concert in supplying 
the lad with the six cigars, and instructing him what 
to do with them. Crown Cas. Res., June 29, 1878. 
Regina v. Hancock, 38 L. T. Rep. (N. 8.) 787. 





FIXTURES. 

Bill of sale: leasehold sugar refinery: assignment of 
machinery ‘hereafter to be’? on premises. — The plain- 
tiff, by deed of mortgage registered under the Bills of 
Sale Act, assigned to M. all the machinery and plant 
of a certain sugar refinery in which he had a leasehold 
interest, and also all the machinery and plant which 
should thereafter be in and upon the premises. M. 
afterward obtained judgment under the mortgage for 
recovery of the premises, and took possession of a 
certain amount of machinery acquired by the plaintiff 
subsequent to the mortgage. The defendant having 
obtained judgment against M., the sheriff seized such 
premises under a writ of fi. fa. Held, that the plain- 
tiff was entitled to the after-acquired machinery as 
against the defendant. Q. B. Div., May 13, 1878. 
Leatham v. Amor, 38 L. T. Rep. (N. 8.) 785. 


SHIPPING. 

Salvage: services rendered in setting salvors in mo- 
tion: amount of award. — A steam tug, having a vessel 
in tow, saw a ship ashore and went out of her way to 
inform, and informed another steam tug of what she 
had seen. The other steam tug thereupon proceeded 
to the stranded ship and towed her into safety. In an 
action of salvage instituted on behalf of both steam 
tugs against the ship, held, that the owners, master 
and crew of both steam tugs were entitled to salvage 
remuneration. The Sarah, L. R., 3 P. D. 39. 


SPECIFIC PERFORMANCE. 

No title to part of property: purchaser with notice of 
previous contract: mortgage debt: purchase-money. — 
R. and L., believing themselves entitled as tenants in 
common to certain leasehold premises, agreed to sell 
them to H. for £200, subject to a mortgage for £400. 
On investigating the title it turned out that L. had no 
title, but that the moiety belonged to his father, and 
that the moiety to which R. was entitled was subject 
to the whole of the mortgage debt. Subsequently C., 
the mortgagee, who had notice of this contract, pur- 
chased the entirety from R. and the father of L. H. 
then brought anu action against R. and C. for specific 
performance of the contract as to R.’s moiety, with an 
abatement of half the purchase-money. Held, that H. 
was entitled to specific performance as to R.’s moiety 
with an abatement of half the purchase-money, and to 
an assignment by C. of R.’s moiety; that H. was en- 
titled to retain the purchase-money payable by him 
toward paying off C.’s mortgage; and that although 
no purchase-money would pass from H. to R., yet the 
lessee’s covenants to be entered into by H. formed a 
valuable consideration for the contract; and that R. 
and C. were liable for the costs of the action. Ch. 
Div., March 27, 1878. Horrocks v. Rigby, 38 L. T. Rep. 
(N. 8S.) 782. 


——_~____—__ 


NEW BOOKS AND NEW EDITIONS. 


WELLS ON REs ADJUDICATA AND STARE DECISIS. 


A Treatise on the Doctrines of Res Adjudicata and Stare De- 
cisis. By J.C. Wells, author of “ Questions of Law and 
Fact,” “ Instructions to Juries an 
“Separate Property of Married 
Moines, lowa: Mills & Co., 1878. 


Bills of Exception,” 
Women,” etc. Des 


‘MHE author of this work in his preface says that 
there is no distinct treatise of which he is aware 
exclusively devoted to the topics embraced within the 


| range of Res Adjudicata and Stare Decisis. This would 
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seem to be a sufficient reason for the issue of this 
work, as those subjects are of great and growing im- 
portance. The treatment of the subjects together is 
entirely proper, as they are of a kindred character, the 
one controlling parties and the other more especially 
furnishing a rule for courts themselves in those mat- 
ters which have been judicially considered and are af- 
terward again brought forward to be passed upon. A 
further distinction is made in this, that res adjudicata 
more usually relates to determinations on questions 
of fact, the other to decisions on questions of law. 
The author treats the subjects separately, that of res 
adjudicata being first considered. After astatement of 
general principles, the application of res adjudicata 
to parties of various kinds is discussed. Then its 
principles as to issues involved occupy a number of 
chapters, then follows a statement as to how res adju- 
dicatais availed of. Then these topics are discussed : 
Criminal actions; The rule of res adjudicata as to 
courts adjudicating; Military courts; Courts of the 
Southern Confederacy; Judgments upon verdict, con- 
fession, agreement, default and demurrer; Judgments 
upon verdict, nonsuits and dismissals; Equitable mat- 
ters—awards; Impeachment of domestic judgments 
for mistake or fraud; Impeachment of domestic judg- 
ments for want of jurisdiction; Enjoining judgments, 
etc.; Conclusiveness of foreign judgments; Judg- 
ments rendered in other States of the Union; Judg- 
ments in rem. 

The subject of Stare Decisis is treated under the fol- 
lowing heads: Obiter dicta: Law of precedent; Na- 
ture and importance of the doctrine of Stare decisis; 
Erroneous precedents as rules of property; Decisions 
construing constitutions and statutes; The law of the 
case; Limitations of the rule of Stare decisis; Stare 
decisis, as to the relations between the State courts 
and the United States courts. 

Tt will be seen that the treatise is exhaustive and 
the arrangement of heads logical and systematic. The 
style is clear and the statements of principle appear 
to be accurate. The book is well printed on good 
paper and excellently bound. 


Sracy’s CopE OF CIVIL PROCEDURE OF IOWA. 


The Code of Civil Procedure of the State of Iowa, as adopted 
by the Fourteenth General Assembly, and as amended 
by the Fifteenth, Sixteenth and Seventeenth General 
Assemblies, with references to the decisions of the Su- 
preme Court and prior statutes. Compiled by J. 8. 
el Attorney at Law. Des Moines, lowa: Mills & Co., 

The object of this compilation, as stated in the 
preface, is to provide in a compact, portable form, and 
revised to date, the Statutes relating to Civil Proced- 
ure in Iowa, with references to prior statutes and 
decisions, so that the decisions or other necessary in- 
formation relating to each section may be found with- 
out the trouble of consulting other books. The Code 
of Civil Procedure of Iowa is a somewhat bulky stat- 
ute. It contains 3844 sections, and embraces a some- 
what wider field than our own Code, as it includes not 
only the organization of the courts and the procedure 
therein, but such matters as the rights of property, 
the laws regulating trade and commerce, and the do- 
mestic relations, also the statute of frauds and of 
descents. To have all the statutory law covering all 
these subjects in a volume that can be carried without 
trouble in a coat pocket, must be a great convenience 
to the practicing lawyers of Iowa, and we think the 





bar of that State will be grateful to Mr. Stacy and his 
publishers for the compact form in which this Code is 
given, which is that of Desty’s Federal Procedure, 
Olney’s Code of Civil Procedure of California, and 
the Annotated Pocket Code of New York. The work 
of the compiler seems to have been carefully and 
thoroughly done, and the volume is excellently printed 
aud bound. We think for practical use, however, a 
flexible binding would have been better than the one 


adopted. 
———______—. 


NOTES. 


IP\HE August-September number of the Southern Law 

Review contains six leading articles. The first is 
a biographical sketch of Lord Eldon, by J. L. High, 
Esq., in which the professional life and character of 
that great chancellor are interestingly portrayed. 
“The power of Congress to regulate Inter-State Com- 
merce,’ by Johu Norton Pomeroy, Esq., is a well- 
considered discussion of a constitutional question of 
growing importance. Mr. Thomas T. Gantt contrib- 
utes a valuable paper upon ‘‘ The relations between 
the holder and the drawer or indorser of negotiable 
paper.”’ The “Status of Executors and Administra- 
tors after final settlement,’’ by J. G. Woermer, Esq., 
is an instructive contribution upon this branch of pro- 
bate law. Hon. U. M. Rose contributes what is entitled 
‘* Notes on the law of Common Carriers,” but which 
isa brief but exhaustive treatise upon the law men- 
tioned. The closing article, ‘‘ The Advocate and the 
Citizen,’ by Hon. Henry Strong, is an address deliv- 
ered by that gentleman at the commencement of the 
Union College of Law, Chicago, on the 5th of June, 
1878, and will well repay perusal. The digest of cases 
and the list of valuable articles appearing in law peri- 
odicals are, as usual, a valuable feature of this maga- 
zine. 

In the Superior Court of New York, in the case of 
Young v. Smalley, decided last week, it was held that 
where the president of a bank unlawfully bypothecated 
securities which were left with the bank as collateral, 
and the money obtained was used in the business of 
the bank, the bank is liable for the value of the securi- 
ties, but the court intimated that the debt would not 
be a preferred one. —— The Texas Law Journal is to 
hereafter appear as an octavo of sixteen pages instead 
of a quarto, as heretofore. This will be a decided im- 
provement. 

A healthful sign of the professional times is the in- 
creased attention given to judicial and legal biography. 
Nothing more readily and easily tends to enlarge the 
view and enhance the value of practical experience 
than reading the professional careers of our great pre- 
decessors in the profession. The attorney who finds 
himself engrossed in the routine details of his work, 
and is half conscious of a need of some broader field 
for his mind, and perhaps more than half conscious of 
an aversion to the collateral studies which lecturers on 
professional ethics advise, will find attraction and 
pleasure, and something of the advantage of those 
studies, combined with immediate and profitable aid 
in his business, in turning to the histories of the great 
successful or unsuccessful men at the bar. The re- 
sources of the reader in this direction are rapidly in- 
creasing. Such volumes as that of Irving Browne’s 
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“ Short Studies of Great Lawyers,’’ and such biograph- 
ical articles as those by Chief Justice Neilson, in our 
esteemed contemporary, the ALBANY LAW JOURNAL, 
are current instances of the growing attraction which 
‘this knowledge of the masters of jurisprudence has 
for the intelligent members of the profession.—N. Y. 
Daily Register. 





At the conclusion of the proceedings following the 
assignment of the firm of Wm. Watt & Co. for the 
benefit of creditors, before Judge Van Hoesen, of the 
New York Court of Common Pleas, on the 7th inst., 
the various counsel engaged in the matter moved for 
an aggregate allowance of $250. The judge said: 
“* While it may be possible to justify the payment of 
reasonable counsel fees to the various counsel for the 
creditors, on the ground that the proceedings before 
the referee are analogous to a suit for the general ad- 
ministration of assets, I do not feel safe in opening the 
gates to the flood of applications for allowances which 
I know will pour in the moment it is known that a 
precedent has been established for paying the counsel 
for creditors out of the fund in the hands of the as- 
signee. This proceeding is purely statutory, and there 
is no law prescribing any fee, bill, or any bill of cost, 
or any rule for allowances in it. The inclination of 
the judges of this court is strongly adverse to the sys- 
tem which prevails under some jurisdictions, in divid- 
ing estates up among lawyers. I shall deny the appli- 
cation for allowances to counsel for divers creditors, 
though the accounts applied for were extremely mod- 
erate."’ 


The Supreme Court of Mexico has decided that 
murderers escaped from the United States to that 
country must be extradited.——-A woman charged 
with burglary in Liverpool, and found with a full set 
of tools in her possession, was lately brought to trial, 
and set up as a defense that she was subject to attacks 
of neuralgia and had taken chloral to deaden the pain 


until she didn’t know what she was about. The jury 
acquitted her, which led the presiding judge to ex- 
claim that in the whole course of his experience he 
had never heard of a verdict that so shocked him.— 
In the United States Circuit Court for the Southern 
District of Ohio, at the recent April term, it was held 
that the Circuit Court of the United States has juris- 
diction of a suit in equity, instituted in said court, to 
restrain the infringement of a trade-mark registered 
in accordance with the provisions of act of Congress 
of July 8, 1870 (16 Stat. at Large, chap. 230), irrespect- 
ive of the residence of the parties to the suit. The 
fact that both complainant and respondent are citi- 
zens of the same State does not deprive this court of 
jurisdiction. 


It is said by an English newspaper (The World), that 
these proceedings actually took place in one of the 
higher English courts: 

Divisional Court — Cor. Keuuy, L. C. B., and 
MELLOR, J. 

Eleven A. M.— At the conclusion of the ex parte mo- 
tions. 

Mr. A.— Might I mention to your Lordship a case of 
Snooks v. Jones, which stands fifth on your Lordship’s 
list? (The learned gentleman was here interrupted by 
another learned counsel, who made some communica- 








tion to him.] I beg your Lordship’s pardon; I find 
that it is now useless to apply to your Lordship. [Pre- 
pares tositdown.] The L. C. B.—What is the name of 
your case, Mr. A.? Mr. A.— My Lord, the case is that 
of Snooks v. Jones; but— Mr. J. Mellor.—Snooks 
against what? Mr. A.— Jones, my Lord. The L. C. 
B.— How do you spell it? Mr. A.—J-o-n-e-s, my 
Lord. ButasI said before— TheL. C. B.— One mo- 
ment, pray. [Writes down the name.] Now will you 
have the goodness to tell us what the case is— what 
question is raised for the decision of this court, and in 
what form? Mr. A.—My Lord, I was just about to tell 
your Lordship!— The L. C. B. [with some warmth]. 
— Never mind what you were about to tell me, sir. If 
learned counsel would not constantly attempt to evade 
the questions of the court, the business of the court 
would be transacted in a much more rapid and satis- 
factory manner, and there would be a great saving of 
the public time. Mr. A.— My Lord, I was not attempt- 
ing to evade your Lordship’s questions; but, with the 
object of saving public time, I ventured to think — 
The L. C. B.—I must trouble you not to venture to 
think any thing until you have told us the facts. 
When the court is in possession of all the facts, it will 
then, and not till then, be in a position to listen to 
any application which you may wish to make. In the 
meantime, I must ask you to have the goodness to 
raise your voice. Mr. A. [in stentorian tones].—I do 
not wish to make any applica— The L. C. B.—You 
have not yet informed us for whom you appear. Mr. 
A.— For the plaintiff. But if your Lordship will bear 
with me one— The L. C. B.— Stop, pray; for the 
plaintiff, you say. Does any one appear for the de- 
fendant? Mr. A.— My learned friend, Mr. B. Mr. 
B.—IL appear for the defendant, my Lord. I perhaps 
may be allowed to tell your Lordship— The L. C. B. 
— One at a time, please. Mr. A. is at present in pos- 
session of thecourt; and I desire, in the first instance, 
to hear from him, if be will have the goodness to tell 
me, which he seems strangely reluctant to do, the facts, 
the whole facts, and nothing but the facts. [Mr. J. 
Mellor here left the court, and the facts, which were of 
an uninteresting and complicated nature, were gone 
into. Owing to the defective acoustic properties of 
the building, frequent repetition was necessary, and 
an hour and a half were thus consumed. Mr. J. Mel- 
lor returned.] The L. C. B.— Very well, you have ex- 
plained the facts lucidly and clearly, and we shall now 
be most happy to hear the nature of your application. 
Mr. A.—My Lord, I have no application to make. 
(Laughter). The L.C. B.—I must really beg— nay, 
if necessary, I must insist —that there be no unseemly 
interruption to the business of thiscourt. [To Mr. A.] 
You say you have no application to make. Will you 
have the goodness to tell me then, why you aré taking 
up the time of the court? Mr. A.— My Lord, I was 
about to ask your Lordship to allow this case to stand 
over until to-morrow, with the consent, as I was in- 
formed, of my learned friend on the other side. AsI 
was about to apply to your Lordship, I was told by my 
learned friend, who entered the court at that moment, 
that he had given no such consent, and I therefore de- 
sired to withdraw my application. The L. C. B. [after 
consultation with the officers of the court.] Of course, 
without the consent of the other side, we can make 
no such order. The case will retain its place on the 
list. 
The court then adjourned for luncheon. 
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We have now ready Mr. Irving Browne's SHort 
Srupies or Great Lawyers, containing the clearest, 
most vigorous and most interesting biographies that have 
yet been written of the most prominent of the English 
aud American lawyers and judges, from Coke to 
Choate. The book contains 386 pages, and is hand- 
somely printed and bound. Price $2.00. 
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CURRENT TOPICS. 


(HE organization of ‘‘The American Bar Associ- 
ation” is one of the most noteworthy events 
in the history of jurisprudence in this country. To 
assimilate and unify the laws of the several States, 
especially so far as they relate to commerce and to 
crime, is a consummation devoutly to be wished 
by every lover of his country, for not only will it 
facilitate intercourse and harmony among the peo- 
ple, but it will also be one of the strongest bonds 
of union among the several States. The meeting at 
Saratoga called together an unusual number of rep- 
resentative lawyers and jurists—men who have 
made their mark either in the forum or upon the 
bench, and the interest and enthusiasm manifested 
in the undertaking show unmistakably that the 
time is come for such an organization. To our 
thinking, it would have been better could such an 
association have been composed of delegates from 
bar associations of the several States — just as State 
bar associations would be more influential — more 
potent if formed of delegates from county or local 
associations, but with the few State bar associa- 
tions which now exist, such a formation is at present 
impracticable, and that which has been made at 
Saratoga seems to be the best substitute. The pro- 
ceedings of the two days through which the 
meeting extended are notable for the absence of 
“talk, ” to which lawyers are sometimes addicted. 
The business in hand was discussed by the best 
men present, and with an obvious desire to secure 
the best organization — the best results possible. 
This, we believe, has been done, and under the 
administration of the men who have it in charge, 
‘‘The American Bar Association” can hardly fail 
to prove of great service to the profession and to 
the country. 


Those interested in patent rights have been much 
exercised over an opinion of the Attorney-General 
of the United States, recently given, which was 
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stated to be to the effect that letters patent issuing 
to two or more persons, when one of them is the 
real inventor, are void, and cannot be made valid 
by any act of the parties concerned or by the pat- 
ent office. Asa very large proportion of the pat- 
ents in existence were issued to the inventors and 
others jointly, it was feared that the enforcement of 
the Attorney-General’s ruling would work great in- 
jury, even though it might not finally be upheld by 
the courts. A statement has, however, been made 
by the patent office, showing that the ruling applies 
only to those cases where persons who were not in- 
ventors joined in the application for the patent as 
such. It has been held that, if an invention pat- 
ented as a joint invention of the applicants is the 
sole invention of one, the patent is void. Ransom 
v. Mayor of New York, 1 Fish. 252. The reason 
that it is void is, that it was obtained through a 
false suggestion. Assignees, before the grant, who 
preserve their character as such, and appear upon 
the patent itself as parties in interest, are not 
affected in their rights, since there has been no false 
suggestion as to precisely what relation they bear 
to the real inventor. It is only when they are mis- 
joined as inventors that there is danger of any loss, 
It is stated by the patent office that the number of 
patents affected by the ruling of the Attorney-Gen- 
eral is insignificant, since it is only in rare instances, 
through ignorance or misadvice of counsel, or culpa- 
ble conduct of the parties themselves, that a vital 
error of this nature could be committed. 


The subject of extradition with Mexico is one of 
considerable importance in the States of our Union 
bordering on that country, and on that account the 
decision of the Mexican Supreme Court, which has 
just been communicated to the government authori- 
ties at Washington, that the Mexican law will per- 
mit the delivery up of offenders, upon an applica- 
tion made by the authorities of one of our States, 
will be received with much satisfaction here. In 
the case passed upon, the authorities of the State of 
Texas applied to those of an adjoining Mexican 
State for the surrender of two fugitives, who were 
charged with murder in Texas. An inferior Mexi- 
can court, however, ordered the discharge of these 
persons from custody, but the Supreme Court, by a 
vote of nine to five, reversed this decision, and or- 
dered the surrender. 


The Association for the Reform and Codification 
of the Laws of Nations held its annual conference 
at Frankfort during the past week, commencing on 
Tuesday. Only brief accounts of the proceedings 
have as yet reached us, but they appear to have been 
of more than usual interest. A resolution was 
adopted on Wednesday, favoring the freedom of the 
Suez canal and other similar works of international 
importance during time of war. 
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The past week appears to have been fruitful of 
meetings connected with the law and lawyers. Be- 
sides the Saratoga meeting and the Frankfort con- 
ference, we notice the third annual meeting of the 
Law Stenographers’ Association of this State, at 
Rochester, on Wednesday last. 

isbanieitiiinamnie 


NOTES OF CASES. 


N Trustees of Schools v. School Directors of Union 
District, decided by the Supreme Court of Illi- 
nois on the 24th of June last, it is held that the 
writ of certiorari, where used for the purpose of 
correcting the proceedings of inferior tribunals, is 
not a writ of right, but it issues only upon applica- 
ticn to the court upon special cause shown. See, as 
sustaining this doctrine, Bath Bridge Co. v. Magown, 8 
Greenl. 293; Drowne v. Stimpson, 2 Mass, 444; Lees 
v. Childs, 17 id. 352; Huse v. Grimes, 2 N. H. 210; 
Monro v. Baker, 6 Cow. 396; People v. Supervisors, 
etc., 15 Wend. 198; Rockingham v. Westminster, 24 
Vt. 288. And the reason is said to be because these 
bodies exercise powers in which the people at large 
are concerned, and great detriment or inconvenience 
might result from interfering with their proceedings. 
It follows, therefore, that whenever great public 
detriment or inconvenience might result from inter- 
fering with their proceedings, the writ will be de- 
nied. On this principle, in Z/mendorf v. Mayor of 
New York, 25 Wend. 693, a certiorari to review the 
proceedings of the common council of New York, 
in reference to changing the grade of certain streets 
three years and a half after they had taken place, 
was denied. The court said that it placed its re- 
fusal to allow the certiorari upon the ground of 
“the unreasonable delay in the application for it, 
and the serious consequences to thecity which must 
necessarily follow the granting of it after such a 
lapse of time, during which the improvement has 
been finished, and two-thirds of the assessment paid 
by owners.” This principle is also recognized in 
Rutland v. Worcester, 20 Pick. 79; In re Sartis, 9 
Mich. 824; Chamberlain v. Barclay, 13 N. J. Law, 
244; Bell v. Overseers, 14 id. 131; Darley v. Bar- 
tholomew, 1 Ashm. 135. 


In McBee v. Fulton, 46 Md. 403, it is held that 
newspaper and other reports of proceedings of 
courts of justice are privileged, and this extends 
to preliminary examinations before justices of the 
peace, and the rule is not altered by the facts that 
the accused person permits such proceedings to be 


ex parte, and that the result is his discharge. The 
reports, however, though they need not be verbatim, 
must be substantially correct, and not garbled or 
partial, and made bona ide, and without malice. At 
one time the preponderance of judicial opinion in 
England was against the rule above stated. See 
Duncan v. Thwaites, 3 B. & C. 556. But in the case 





of Usill v. Hales, 26 W. R. 371; 17 Alb. L. J. 309, 
it was held that the report of an ez parte application, 
made to a police magistrate under the Masters and 
Servants’ Act of 1867, was privileged, and that the 
fact that the magistrate decided that he had no 
jurisdiction did not take away the privilege. In 
Stanley v. Webb, 4 Sandf. 21, it is held that the pub- 
lication of ex parte preliminary proceedings before a 
police magistrate is not privileged, and the case of 
Dunean v. Thwaites, supra, is cited as authority. 
But in Ackerman v. Jones, 37 N. Y. Super. 42, de- 
cided by the same court, it is said that an ex parte 
affidavit, presented to a police magistrate to obtain 
a search warrant, is privileged, and no action can be 
founded thereon, even by a party who, though 
named in the affidavit, was not a party to the 
proceeding. The court says: “There is no dis- 
tinction between a mere ex parte investigation 
before magistrates and the regular proceedings in a 
court of law.” ‘' Whatever may have been the dis- 
tinction heretofore, it is abolished now.” See 
Peniro v. Goodlake, 15 L. T. Rep. 676; Wason v. 
Walter, L. R., 4 Q. B. 93; Henderson v. Broomhead, 
4H. & N. 569; Perkins v. Mitchell, 31 Barb. 471. 
Also, Ryalls v. Leader, L. R., 1 Exch. 296, where it 
is said that proceedings held in jail before a regis- 
ter in bankruptcy, under the bankrupt act, upon 
the examination of a debtor in custody, are judicial, 
and in a public court. In the last case, and in Hen- 
derson v. Broomhead, supra, it is held that no action 
lies against a party who, in the course of a cause, 
makes an affidavit in support of a summons therein 
which is scandalous, false and malicious, though 
the person scandalized is not a party to the cause. 


In Price v. Hobbs, 46 Md. 359, at page 386, the 
question is discussed as to in what condition of the 
land the dower of a widow is to be assigned, where 
such land had been sold on an execution against the 
husband many years before his death, and substan- 
tial improvements have been put thereon by the 
purchaser; whether the widow is entitled to the 
benefit of such improvements in estimating the 
amount of her dower. The court says that, as 
against the heir, there is no question but that the 
widow is entitled to dower according to the value 
of the land at the time of the assignment (Co. Litt. 
32 a) ; but, as against an alienee, the rule in this 
country differs from that established in England by 
the more modern authorities. In the case of Rid- 
dell v. Gwinnell, L. R., 1 Q. B. 682, it seems to be 
settled in England that the same rule that applies 
as between the widow and the heir should apply as 
between the widow and the alienee, and by that 
rule the widow gets the benefit of all improvements 
made by the alienee subsequent to the time when 
the husband parted with his estate. In this coun- 
try, however, it is settled that, as against an alienee, 
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the widow is not to be allowed the benefit of the 
improvements made by the alienee; and the rule, 
deducible from the authorities, and as stated by 
Chancellor Kent, is, ‘‘that the improved value of 
the land, from which the widow is to be excluded, 
in the assignment of her dower, as against a pur- 
chaser from her husband, is that which has arisen 
from the actual labor and money of the owner, 
and not that which has arisen from extrinsic or 
general causes.” 4 Kent’s Com. 68; Thompson v. 
Morrow, 5 Sergt. & Rawle, 289; Powell v. Mon. & 
Brimf. Man. Co., 3 Mason, 347, 373-5; Dunseth v. 
Bank U. §., 6 Ohio, 76; Gore v. Brazier, 3 Mass. 
544; Brazton v. Coleman, 5 Call, 433; Todd v. Bay- 
lor, 4 Leigh, 498; Walker v. Schuyler, 10 Wend. 480; 
Woolridge v. Wilkins, 3 How. (Miss.) 360; Mosher v. 
Mosher, 15 Me. 371; Green v. Tennant, 2 Harr. 336; 
Summers v. Babb, 13 Tl. 483. 


In Dooley v. City of Meriden, 44 Conn. 117, the 
action was brought against a city for injury received 
by slipping on an icy sidewalk, which the city had 
neglected to keep free from ice. For about thirty- 
five feet along the sidewalk in question there was 
ice upon the sidewalk, and had been for about a 
week before the injury complained of happened. 
The sidewalks on each side of this one were free 
from ice, but no attempt had been made to clear 
this one, although after the ice was formed the 
weather was so mild that this could have been done 
by the most easy methods. The court held that the 
city was liable for the injury. In AfeLaughlin v. 
City of Corry, 77 Penn. St. 109; 18 Am. Rep. 432, 
it is held that while a municipality cannot prevent 
the general slipperiness of its streets, caused by 
snow and ice during the winter, it can prevent 
accumulations of snow and ice in the shape of 
ridges and hills. It is, therefore, liable for personal 
injury from such accumulations, happening to one 
without fault of his own, and if the obstruction is 
one of such long continuance as to be generally 
observable, the city would be charged with con- 
structive notice thereof. 
Council Bluffs, 32 Iowa, 324; 7 Am. Rep. 200, the 
plaintiff was injured while passing along a street in 
the defendant city by a fall, caused by an accu- 
mulation of snow and ice on the sidewalk, and it 
was held that defendant was liable. See the elabor- 
ate note to the last-mentioned case in 7 Am. Rep 
206, where the various authorities are collected and 
compared. The leading case upon the subject 
is Providence v. Clapp, 17 How. (U. 8.) 161. Here 
it was held that it is the duty of a city under a 
statute requiring it to keep its highways safe and 
convenient, after a fall of snow, to use ordinary 
care and diligence to restore the sidewalk to a 
reasonably safe and convenient state. See, also, 
8tanton v. Springfield, 12 Allen, 566; Billings v. 


In Collins v. City of 


Worcester, 102 Mass, 829; 3 Am. Rep. 460; Street v. 
Holyoke, 105 Mass. 82; 7 Am. Rep. 500. 





In Wolf v. Commonwealth, decided by the Supreme 
Court of Appeals of Virginia at the March (1878) 
Term, the question arose as to when a confession 
may or may not be given in evidence. The court 
said, following Smith v. Commonwealth, 10 Gratt. 
734, that the rule which may be fairly deduced from 
authoritative decisions on the subject is, that a con- 
fession may be given in evidence unless it appear 
that it was obtained from the party by some induce- 
ment of a worldly or a temporal character, in the 
nature of a threat or promise of benefit, held out 
to him in respect of his escape from the offense, or 
the mitigation of the punishment by a person in 
authority, or with the apparent sanction of such a 
person. ex v. Wild, 1 Moody’s C. C. 452; Rex v. 
Kerr, 8 Carr. & P. 179; Rex v. Ellis, Ryan & Moo, 482 
See, however, People v. Wentz, 37 N. Y. 303; Young 
v. Commonwealth, 8 Bush, 366. In order to exclude 
a confession it is not sufficient, according to the rule 
laid down, that it should be simply one made to a 
person in authority. It must also appear that the 
confession was made under inducement in the na- 
ture of a threat or promise of benefit. If made 
voluntarily to a person in authority, or even to one 
having the prisoner in custody, it is still admissible. 
In 1 Whart. Crim. L., § 690, it is said that ‘a con- 
fession is admissible when voluntarily made to a 
public officer, even though the prisoner be in the 
custody of such officer, unless the confession be 
answer to questions involving threats or promises.” 
And the fact that it was elicited by questions, no 
undue influence being used, will not render it inad- 
missible. ex v. Thornton, 1 Moody’s C. C. 27; Rex 
v. Garbett, 1 Dennison’s C. C. 236. See, also, T’each- 
out v. People, 41 N. Y. 7; State v. Vaigneur, 5 Rich- 
ards, 891; State v. Broughton, 7 Ired. 96; Shoeffler 
v. State, 3 Wis. 823; State v. Gilman, 51 Me. 206; 
People v. Banker, 2 Park. Cr. 663. 


The vext question as to the distribution of corpo- 
rate dividends between cestui que trust and re- 
maindermen was slightly illustrated in Joss’ Appeal, 


83 Penn. St. 264. A testator bequeathed the 
‘income, profit and products” of certain stock to 
a person, remainder over. The corporation having 
a surplus increased its capital stock, allowing each 
stockholder the option to take new shares at par. 
The trustee under the will sold part of his ‘‘ options ” 
and with the proceeds bought new shares. The 
court held that the new shares were capital and 
went totheremainderman. The court distinguished 
the case from Harp’s Appeal, 4 Cas. 368, in this, that, 
in that case, the dividend, though in form a stock 
dividend, was in fact a dividend of profits, and 
therefore went to the tenant for life, while here 





there was no dividend of profits. 
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CONTRIBUTORY NEGLIGENCE. 
I 


HE doctrine of contributory negligence has of 
late years assumed great importance in our courts. 
We have thought it might be useful to collect and 
review the principal cases on this subject in our 
Court of Appeals, and occasionally accompany them 
with some remarks. 

Button v. Hudson River Railroad Co., 18 N.Y. 248. 
—In this case the intestate was found lying dead on 
the defendants’ track, having been run over by their 
cars. How he came there was not shown. It was 
held, that although the burden is on the plaintiff to 
show affirmatively that he was guiltless of any negli- 
gence proximately contributing to the injury, yet 
direct evidence to disprove such negligence is not 
required in the first instance ; but where there is con- 
flicting evidence, the preponderance must be with 
the plaintiff to enable him to recover. 
as the death was the combined result of the presence 
of the deceased on the track, and the passing of 
the cars over his body, it was held that the jury 
should have been instructed that “the only question 
for them to decide was, whether by the exercise of 
reasonable care and prudence, after the deceased 
was discovered, the driver might have saved his 
life.” The judgment was reversed, for the reason 
that the judge charged the jury that, in order to 
exempt the defendant, the negligence of the defend- 
ant must directly have contributed to the injury. 

Remarks.— In the syllabus, and in the note at the 
close of the report of this case, of the discussion 
among the judges as to what ground they should 
put the reversal on, the idea is put forward that 
negligence on the part of the plaintiff is never pre- 
sumed, This seems to be a mere form of words. 
The proposition is probably true, but it is of com- 
paratively little importance, for the burden of estab- 
lishing an absence of contributory negligence is 
still on the plaintiff, and it must appear from all the 
evidence at the close of the case. It is simply a 
matter regarding the right to ask for a nonsuit. 
As Judge Strong here says, ‘‘it would be enough, if 
the proof introduced of the negligence of the 
defendants and the circumstances of the injury, 
prima facie established that the injury was occa- 
sioned by the negligence of the defendants, as such 
evidence would exclude the idea of a want of due 
care by the intestate aiding the result.” 

Steves v. Oswego, etc., Co., id. 422.— The plaintiff 
approached the crossing without looking to see if 
there was a train within sight, and attempting to 
cross, was injured by an engine. The court say: 
“Ordinary regard for his own safety would have 
prompted him, as he approached the crossing, to see, 
as he might well have done, whether the cars were 
not also approaching. It is obvious that a single 
look would have saved him from the disaster with 


In this case, 





which he met. * * * That the plaintiff should 
have entirely omitted to look was the extreme of 
carelessness. Such carelessness is entirely incon- 
sistent with a right to recover damages founded 
upon the negligence of the defendants. The plain- 
tiff is himself the author of his own injury.” 
Nonsuit was sustained. 

Remarks,—This was not unanimous, Three judges 
dissented, holding ‘‘that the object of the statute 
requiring the ringing of the bell or sounding the 
whistle was to put persons, negligently approach- 
ing a crossing, upon their guard; and the question 
whether the negligence of the plaintiff was such, 
that, if the proper signals had been given, he would 
still have been injured, was one which should have 
been submitted to the jury.” That is to say, 
whether, under all the circumstances, the deceased 
was negligent, was a question for the jury. 

Johnson v. Hudson River Railroad Co., 20 N. Y. 65. 
—The deceased, a sober cartman, was found dead 
upon the track, under circumstances authorizing the 
inference that he had fastened his horse, and was 
groping in the dark to find a safe passage for his 
team, when struck by the defendants’ car. There 
was an open sewer obstructing the street, which 
the deceased had to cross to reach his home, and 
the passage left was narrow and difficult. A horse 
car of the defendants was proceeding, on a dark 
evening, without bells or lights, on the track in ques- 
tion. Held, that the tendency of the defendant’s 
conduct was so dangerous, as in the absence of any 
other evidence than the presumption that the de- 
ceased had the same regard for his safety as other 
men, to authorize the attributing of the accident to 
the negligence of the defendant, and the refusal of 
anonsuit. The court say: “It is not a law of uni- 
versal application that the plaintiff must prove 
affirmatively that his own conduct on the occasion 
of the injury was cautious and prudent. The onus 
probandi in this, as in most other cases, depends 
upon the disposition of the affair as it stands upon 
the undisputed facts. Thus if a carriage be driven 
furiously upon a crowded thoroughfare, and a person 
is run over, he would not be obliged to prove that 
he was cautious and attentive, and he might recover 
though there were no witnesses of his actual con- 
duct. The natural instinct of self-preservation 
would stand in the place of positive evidence, and 
the dangerous tendency of the defendant’s conduct 
would create so strong a probability that the injury 
happened through his fault, that no other evidence 
would be required. But if one make an excavation 
or lay an obstruction in the highway, which may or 
may not be the occasion of an accident to a trav- 
eler, it would be reasonable to require the party 
seeking damages for an injury, to give general 
evidence that he was traveling with ordinary mod- 
eration and care.”’ ‘‘The absence of any fault on 
the part of the plaintiff may be inferred from cir- 





THE ALBANY LAW JOURNAL. 


145 








cumstances; and the disposition of men to take 
care of themselves and keep out of difficulty may 
properly be taken into consideration.” And the 
negligence of the plaintiff, “as well as the absence 
of fault, may be inferred from the circumstances.” 
“The true rule in my opinion is this: The jury must 
eventually be satisfied that the plaintiff did not, by 
any negligence of his own, contribute to the injury. 
The evidence to establish this may consist in that 
offered, to show the nature or cause of the accident, 
or in any other competent proof. To carry a case 
to the jury, the evidence on the part of the plain- 
tiff must be such as, if believed, would authorize 
them to find that the injury was occasioned solely 
by the negligence of the defendant. It is not abso- 
lutely essential that the plaintiff should give any 
affirmative proof touching his own conduct on the 
occasion of the accident. The character of the 
defendant’s delinquency may be such as to prove, 
prima facie, the whole issue; or the case may be 
such as to make it necessary for the plaintiff to 
show by independent evidence that he did not bring 
the misfortune on himself. No more certain rule 
can be laid down.” 

Remarks.—This is a departure from the Button case, 
supra, although the circumstances are somewhat 
similar. Of that case the court say, ‘‘we were 


not sufficiently agreed to make it a lucid prece- 


dent.” In this case, as in that, the judge charged 
the jury that the contributory negligence, to exon- 
erate the defendants, must directly have aided the 
result. This charge was here sustained, the court 
remarking, “as there was no conceivable negligence 
which could be imputed to the deceased, which 
would operate remotely, or collaterally, or other- 
wise than directly, I am of opinion that the jury 
were not misled;” and in this all the judges but 
Strong concurred. They endeavor to let down the 
Button case softly, by saying,‘‘the attention of the 
judge was not specially called to the expression, as 
in the case of Button.” In this case, too, we see 
an indorsement of the ideas of the three dissenting 
judges in the Steves case, supra, namely, that in some 
cases the defendant’s negligence may be such as to 
cause the plaintiffs negligence, in which cases the 
latter is excusable. 

Wilds v. The Hudson River Railroad Co., 24 N. Y. 
430.— The plaintiff’s intestate was killed by defend- 
ants’ train, while crossing their track with a team, 
There was evidence that a flagman was waving a 
flag at the crossing, and that the deceased, who was a 
milkman and familiar with the crossing, was warned 
by shouts of bystanders, and by one trying to catch 
and hold his horses, but that he whipped up his 
horses, which were already going rapidly, and drove 
on the track, knocking down the flagman. It also 
appeared by looking, Wilds could have seen the 
train 650 feet away. A judgment for the plaintiff 
was set aside. 





Remarks.— The opinion was pronounced by Judge 
Gould, who took the ground that there was ample 
proof of the negligence of the deceased, and no 
sufficient proof that the defendant was negligent. 
Two judges concurred in the result; two others 
were also for reversal, but on the ground that the 
deceased was negligent; and one judge dissented, 
on the ground that although there was no contra- 
diction as to the conduct of the intestate in ap- 
proaching the crossing, yet the question of his 
negligence was for the jury. This judge observes, 
“A question of negligence presents the question, 
what a person ought or ought not to have done under 
the circumstances of the case;” and this he says is 
a question of fact and not of law. Judge Gould 
says that this ‘tis a stronger case than Steves’ case, 
which remains the law of this State.” 

This case came up again two years later, in 29 
N. Y. 315. Judge Hogeboom, on evidence not very 
materially differing from that on the former trial, 
feeling himself constrained by the opinion of the 
Court of Appeals, granted a nonsuit, and this case 
was sustained by an unanimous court, except that 
Judge Hogeboom dissented, observing that a more 
careful review of the former opinion had satisfied 
him that he was wrong in his construction of it. 
He says: ‘I aminclined to think it more consistent 
with the theory upon which the right of trial by 
jury rests, and safer for the general interests of 
parties, to resolve such doubts in favor of the sub- 
mission of such questions to the jury than the with- 
drawal of them from their consideration.” In the 
prevailing opinion, Judge Denio observes, “the 
uncontradicted evidence was such as not to present 
any thing for the jury to deliberate upon,” and the 
Steves case is again approved. 

Hance v. Cayuga & Susquehanna Railroad Com- 
pany, 26 N. Y. 428.— The plaintiff's cattle escaped 
from his lot, and straying upon the defendants’ 
track, in consequence of the defendants’ negligence 
in not cleaning them from snow, were killed. Held, 
that the plaintiff's negligence contributed, and a 
judgment for him was set aside. (See, also, Munger 
v. Tonawanda R. R. Co.,4 N. Y. 849. But this is 
now changed by statute, and negligence cannot 
now be imputed to a person simply from the fact 
that his beasts have escaped froma well-fenced field 
on to a railroad track. Spinner v..N. Y. Cent., ete., 
Co., 67 N. Y. 153.) 

Haley v. Earle, 30 N. Y. 208.—The plaintiff's 
barge, while in tow, and without a helmsman, col- 
lided with defendant’s steamboat. The judge left it 
to the jury to say whether the absence of the helms- 
man contributed to the injury; they found a verdict 
for the plaintiff; and this was affirmed. 

Mulhado v. Brooklyn City R. R. Oo., 80 N. Y. 370. 
—The plaintiff, a passenger upon a city railroad 
car, asked the driver, who had stopped, to keep his 
brake on, and proceeded to alight from the front 
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platform; before the plaintiff had got off, the 
driver let go the brake, putting the car in motion, 
and precipitating the plaintiff into the street and 
injuring him. Plaintiff had a verdict. Held, that 
the plaintiff was not chargeable with any fault in 
preferring his request to the driver rather than the 
conductor, nor in getting off at the front rather 
than the rear, as he had got on at the front without 
objection, and it did not appear that there was any 
notice to passengers that they must not get off in 
front. 

Buel v. New York Central R. R. Co., 31 N. Y. 
314.— The plaintiff, a passenger on defendants’ car, 
which was standing still, seeing a train approaching 
on the same track, and men jumping from the cars 
to avoid the impending danger, left his seat and 
rushed to the door to escape. Just as he reached 
the platform, the collision occurred and threw him 
off and injured him. Other passengers who did 
not see the danger, and remained seated, were not 
hurt. <A verdict for the plaintiff was sustained. 
The court remark: ‘‘ Seeing the approaching train, 
and that a collision with its consequences was 
inevitable, it was not the part of prudence to have 
deliberately kept his seat without an effort at 
self-preservation. There is no man, under the cir- 
cumstances, retaining his senses, and acting with 
ordinary prudence, who would not have exerted 
himself in some way to escape the great peril.” 
“At all events, it was for the jury, and not the court, 
to say whether the plaintiff's conduct, in view of 
the circumstances, was rash or imprudent, or 
amounted to negligence.” 

Remarks.— This seems to have been a case of 
uncontradicted evidence, and yet the court say the 
question of contributory negligence is for the jury. 
In view of the preceding cases, the inquiry becomes 
interesting, what would the court have done had 
the verdict been the other way? 

Brown v. N. Y. Cent. R. R. Co., 32 N.Y. 597.— 
The plaintiff, who was a passenger ona stage coach, 
was injured by a ‘‘running-switch.” There was no 
pretense that she herself was negligent, but it was 
claimed that the driver was; and although Judge 
Davis, who delivered the opinion, thought his negli- 
gence not imputable to her, yet as the rest of the 
court thought otherwise, examined that question. 
As the driver approached the track, seeing a train 
coming, he stopped; when it had passed he started 
on, but seeing a detached car approaching, stopped 
again; when this had passed, seeing nothing more, 
he started again, but when on the track he saw 
another detached car coming within two rods of 
him; and he concluded that the safest way to escape 
was to pass the track. The court held that the 
question was for the jury, because it was whether 
under all the circumstances the driver did not exer- 
cise his best faculties and proper care. A verdict 


for plaintiff was affirmed, two judges dissenting. 





Remarks.— This, it will be perceived, was a case 
where, if the driver was negligent at all, his negli- 
gence was induced by the defendant’s negligence in 
executing the running-switch. As the judge ob- 
serves: “The signals of the train had told him 
where the danger was, but gave no warning of 
unsignaled danger to follow.” As to the doctrine 
of imputed negligence, we shall speak further on. 

Beisiegel v. N. Y. Cent. R. R. Co., 34 N. Y. 622.— 
The plaintiff was attempting to cross a track-way 
of five tracks in a city; a long train was approach- 
ing, and he waited for it; he then started on, and, 
looking to the east as far as he could, saw that the 
track was clear; he-then turned his head west, and, 
while looking west, was struck by an engine back- 
ing down from the east; there was no flagman, bell 
or whistle; some freight cars on the track obstructed 
his view, or he would have seen the engine in time 
to avoid it. The plaintiff was nonsuited. This 
was reversed, the court holding that, under the 
circumstances — the peculiar position of the plain- 
tiff, his proximity to the track, the few moments it 
would take to clear it, his obstructed vision, the 
noise and confusion, the absence of signals and the 
unusual speed — it was a proper question for the jury 
whether plaintiff was negligent. The court also lay 
down the doctrine that “a defendant cannot impute 
a want of vigilance to one injured by his act or neg- 
ligence, if that very want of vigilance was the con- 
sequence of an omission of duty on the part of the 
defendant ;” and that, as one judge says, the plain- 
tiff ‘‘ was not bound to be on the lookout for dan- 
ger when assured by the company that the crossing 
was safe;” or, as another expresses it, ‘‘ the omis- 
sion of a railroad company to sound an alarm when 
approaching a crossing, especially when the view is 
obstructed by intermediate objects, is some excuse 
for the inattention of a way-traveler to the danger 
of an approaching train.” 

Remarks. —The cases of Steves and Wilds were 
distinguished on the ground that there were signals 
in those cases. Judge Porter very cogently re- 
marked; ‘‘The nonsuit seems to have been granted 
on the theory that a citizen, who crosses a railway 
track at its intersection with a highway, is an abso- 
lute insurer of his own safety against the criminal 
negligence of a wrong-doer. It was sustained at 
the General Term, on the equally untenable theory 
that the plaintiff, who looked in each direction 
before crossing, and saw no engine approaching, 
was guilty of culpable negligence in not continuing 
to look both ways simultaneously!” 


accietnillibaitcinti 
INTER-STATE EXTRADITION. 


BY SAMUEL T. SPEAR, D. D. 
HIEF JUSTICE TANEY, in presenting the opin- 
ion of the court in the case of Kentucky v. Denni- 
son, 24 How. 66, refers to Winthrop’s History of Mas- 
sachusetts, vol. 2, pp. 121, 126, in which it is stated 
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that, as early as 1643, the plantations under the gov- 
ernment of Massachusetts, the plantation under the 
government of New Plymouth, the plantations under 
the government of Connecticut and the government 
of New Haven, and the plantations in combination 
therewith, ‘‘ pledged themselves to each other that, 
upon the escape of any prisoner or fugitive for any 
criminal cause, whether by breaking prison, or getting 
from the officer, or otherwise escaping, upon the certi- 
ficate of two magistrates of the jurisdiction out of 
which the escape was made that he was a prisoner or 
such an offender at the time of the escape, the magis- 
trate, or some of them, of the jurisdiction where, for 
the present, the said prisoner or fugitive abideth, shall 
forthwith grant such a warrant as the case will bear, 
for the apprehending of any such person, and the de- 
livery of him into the hands of the officer or other 
person who pursueth him; and if there be help re- 
quired for the safe returning of any such offender, 
then it shall be granted unto him that craves the same, 
he paying the charges thereof.” 

This compact between these colonial plantations had 
the nature of a treaty for the extradition of fugitive 
criminals. The certificate of two magistrates of the 
jurisdiction from which the criminal had escaped, was 
the evidence upon which a warrant was to be issued 
for his arrest in the jurisdiction where he might be 
found, and his delivery to be made to the officer or other 
persun who pursued him. The agreement made extra- 
dition,upon the condition specified, an imperative duty. 

A similar compact was entered into by the Ameri- 
can Colonies, when they organized themselves under 
the Articles of Confederation, and assumed the title 
of ‘*The United States of America.’ The fourth of 
these Articles provided that “if any person guilty of or 
charged with treason, felony, or other high misde- 
meanor in any State, shall flee from justice and be 
found in any of the United States, he shall, upon the 
demand of the governor or executive power of the 
State from which he fled, be delivered up and removed 
to the State having jurisdiction of his offense.’’ Ex- 
tradition of fugitive criminals was thus one of the prin- 
ciples under which the thirteen Colonies, then acting 
as sovereign and independent States, established a 
‘firm league of friendship” and “ perpetual union ”’ 
with each other. It was deemed necessary in the in- 
terests of public justice. 

The same priuciple is incorporated into the Consti- 
tution of the United States. The form in which it 
was first reported to the Federal Convention is the 
following: ‘‘ Any person charged with treason, felony, 
or high misdemeanor, in any State, who shall flee from 
justice and shall be found in any other State, shall, on 
demand of the executive power of the State from which 
he fled, be delivered up and removed to the State hav- 
ing jurisdiction of the offense.’”’” The words ‘high 
misdemeanor ’”’ were stricken out by the Convention, 
and the words “other crime”’ substituted, as Mr. 
Madison says, “in order to comprehend all proper 
cases,’’ aud because it was ‘‘doubtful whether * high 
misdemeanor’ had not a technical meaning too lim- 
ited.’”” The Committee on Style modified the clause 
still further; and when finally adopted by the Conven- 
tion, and then ratified by the people, it read as fo.- 
lows: ‘“‘A person charged in any State with treason, 
felony, or other crime, who shall flee from justice and 
be found in another State, shall, on demand of the 
executive authority of the State from which he fled, 
be delivered up, to be removed to the State having 





jurisdiction of the crime.’? Madison Papers, pp. 1240, 
1558, 1620. 

This provision, found in the second section of the 
fourth article of the Constitution, like the Constitution 
itself, isa fundamental law. It securesa right and im- 
poses a duty. The Supreme Court of California, in the 
Matter of Romaine, 23 Cal. 585, said: ‘“‘This provision 
being a part of the supreme law of the land, it is a part 
of the law of each State, and State officers whose duty 
it is to adjudicate or execute the laws, are governed 
by it the same as by every other law in force.’’ If Con- 
gress had made no provision for carrying into effect 
this clause of the Constitution, it would clearly be 
the duty of the States to supply the requisite legisla- 
tion. 

In 1791 the Governor of Pennsylvania demanded of 
the Governor of Virginia a fugitive criminal prior to 
any legislation on the subject; and the latter declined 
to make the delivery, on the ground that no law had 
been passed authorizing him to do so, or prescribing 
the mode in which the charge should be authenti- 
cated. The attention of President Washington hav- 
ing been called to the question, he laid the matter be- 
fore Congress; and on the 12th of February, 1793, an 
act was passed, entitled ‘‘ An act respecting fugitives 
from justice and persons escaping from the service of 
their masters,’’ the first section of which, as repro- 
duced in section 5278 of the Revised Statutes of the 
United States, with several verbal alterations not es- 
sentially changing its substance, reads as follows: 


‘* Whenever the executive authority of any State or 
Territory demands any person, asa fugitive from jus- 
tice, of the executive authority of any State or Territory 
to which such person has fled, and produces a copy of an 
indictment found or an affidavit made before a magis- 
trate of any State or Territory, charging the person 
demanded with having committed treason, felony, or 
other crime, certified as authentic by the governor 
or chief magistrate of the State or Territory from 
whence the person so charged has fled, it shall be the 
duty of the executive authority of the State or Terri- 
tory to which such person has fled to cause him to be 
arrested and secured, and to cause notice of the arrest 
to be given to the executive authority making such 
demand, or to the agent of such authority appointed 
to receive the fugitive, and to cause the fugitive to be 
delivered to such agent when he shallappear. If no 
such agent appears within six months from the time 
of the arrest, the prisoner may be discharged. All 
costs or expenses incurred in the apprehending, se- 
curing and transmitting such fugitive to the State or 
Territory making such demand, shall be paid by such 
State or Territory.” 


Yhis act came under the consideration of the Su- 
preme Court of the United States, in Prigg v. The 
Commonwealth of Pennsylvania, 16 Pet. 539, especially 
with reference to that part of it which relates to the 
rendition of fugitive slaves. Replying to the objec- 
tion that Congress is not in express terms authorized 
to pass such an act, Mr. Justice Story, in stating the 
opinion of the court, said: ‘‘No one has ever sup- 
posed that Congress could, constitutionally, by legis- 
lation, exercise powers, or enact laws, beyond the 
powers delegated to it by the Constitution. But it 
has, on various occasions, exercised powers which 
were necessary and proper as means to carry into 
effect rights expressly given, and duties expressly en- 
joined thereby. The end being required, it has been 
deemed a just and necessary implication that the 
means to accomplish it are given also; or, in other 
words, that the power flows as a necessary means to 
accomplish the end.’’ The principle here stated is 
that, when the Constitution prescribes an end to be 





148 


THE ALBANY LAW JOURNAL. 














attained, but does not specifically designate the agency 
or means thereof, it devolves upon Congress to pro- 
vide this agency by legislative action. It was upon 
this ground that the act in question was held to be 
constitutional in both of its applications. Speaking 
of it in reference to the extradition of fugitives from 
justice, Mr. Justice Story remarked: ** From that time 
(1793] down to the present hour not a doubt has been 
breathed upon the constitutionality of this part of the 
act; and every executive in the Union has constantly 
acted upon and admitted its validity.” 

The extradition clause of the Constitution does not 
expressly name the party upon whom the demand for 
the surrender of a fugitive criminal shall be made; 
and this was a source of embarrassment to the Gov- 
ernor of Virginia, when receiving a requisition from 
the Governor of Pennsylvania. Congress remedied 
the difficulty by declaring, that ‘“‘it shall be the duty 
of the executive authority of the State or Territory to 
which such person has fled,’’ to take the steps pre- 
scribed for his delivery to the demanding authority. 
The only question in respect to this part of the law is 
whether Congress can by legislation impose a duty 
upon the executive authority of a State. Mr. Justice 
Story, supra, said: ‘* As to the authority so conferred 
upon State magistrates, while a difference of opinion 
has existed and may exist still on the point, in differ- 
ent States, whether State magistrates are bound to 
act under it, none is entertained by this court that 
State magistrates may, if they choose, exercise that 
authority, unless prohibited by State legislation. 

The Supreme Court of the United States, in Ken- 
tucky v. Dennison, 24 How. 66, held that the words ** it 
shall be the duty,” etc., as occurring in the act of Con- 
gress, are not mandatory in the sense of implying 
the power to coerce obedience, when applied to the 
Governor of a State, but simply declaratory of the 
moral duty imposed by the Constitution. If the execu- 
tive authority of a State should refuse to perform the 
duty, no department of the General Government would 
possess any power to compel the performance; and, 
hence, the court declined to issue a mandamus to 
Governor Dennison, commanding him to comply with 
the requisition made by the Governor of Kentucky. 

There can be no doubt, however, that if State gov- 
ernors were to defeat the operation of the law by a 
refusal to act under it, Congress would be competent 
to provide for the arrest and delivery of fugitive 
criminals through the agency of Federal officers. The 
act of 1793 does not exhaust the possible remedies ap- 
plicable to the case, on the assumption that the sub- 
ject-matter lies within the jurisdiction of Congress; 
and if that act should fail, as it generally has not, then 
it would be in the discretion of Congress to determine 
what other mode should be adopted to secure the end 
specified by the Constitution. See The Matter of 
Voorhees, 3 Vroom, 146. 

The Constitution describes the fugitive criminal as 
“a person charged with treason, felony, or other 
crime,’ but does not define the word “‘ charged,” or 
tell how the charge shall be made or authenticated. 
The law, however, provides that the charge must be in 
the form of ‘“‘an indictment found or affidavit made 
before a magistrate of any State or Territory,” in 
which the crime is alleged to have been committed, 
and that ‘‘a copy” of such indictment or affidavit, 
“certified as authentic by the governor or chief magis- 
trate of the State or Territory from whence the per- 
son so charged has fied,’”’ shall be produced as the evi- 





dence that the charge has been made in the proper 
manner. The executive authority, under the law of 
Congress, cannot act at all, in either demanding or 
delivering a fugitive criminal, until a charge has been 
made in one or the other of the forms specified. The 
charge itself does not begin with the executive author- 
ity at all. 

No mention is made in the Constitution as to any 
extradition to or from the Territories of the United 
States; and yet the law of Congress includes them in 
its provisions, and for this purpose treats them as if 
they were States. In The State v. Loper, Ga. Decis., 
Part I, 33, it was urged that this feature of the law is 
unconstitutional, since a Territory is not a State, and 
the latter only is named in the extradition clause of 
the Constitution. The court declined to express an 
opinion upon the point, inasmuch as it was not deemed 
necessary to the decision of the case. Mr. Justice 
Story, in Prigg v. The Commonwealth of Pennsylvania, 
supra, said: ‘* We hold the act to be clearly constitu- 
tional in all its leading provisions, and, indeed, with 
the exception of that part which confers authority 
upon State magistrates, to be free from reasonable 
doubt and difficulty upon the grounds already stated.”’ 
This opinion includes Territories, as well as States, 
within its scope. 

There is no instance, so far as we know, in which the 
application of extradition to the Territories of the 
United States, as provided for by the act of 1793, has 
been judicially held to be unauthorized by the Consti- 
tution. The power to make “all needful rules and 
regulations ’’ in respect to these Territories is expressly 
given to Congress; and this clearly includes the power 
to enact an extradition law as between these Territo- 
ries, and as between a State and a Territory when the 
demand proceeds from the former, if not when it pro- 
ceeds from the latter. The spirit of the Constitution, 
though not its precise letter, includes Territories in the 
extradition principle. Thereason for it in respect to 
States and Territories is one and the same. 

So, also, the District of Columbia is not named in 
the extradition clause of the Constitution; yet Con- 
gress in March, 1801, enacted an extradition law with 
respect to this District, which, as reproduced in sec- 
tion 843 of the Revised Statutes of the United States 
relating to the District of Columbia, declares that ‘in 
all cases where the laws of the United States provide 
that fugitives from justice shall be delivered up, the 
Chief-Justice of the Supreme Court shall cause to be 
apprehended and delivered up such fugitive from jus- 
tice who shall be found within the District, in the 
same manner and under the same regulations as the 
executive authority of the several States are required 
todo by the provisions of sections 5278 and 5279 of the 
Revised Statutes’’ of the United States. ‘All execu- 
tive and judicial officers” in the District ‘‘are re- 
quired to obey the lawful precepts or other process 
issued for that purpose, and to aid and assist in such 
delivery.’’ There is no doubt about the constitution- 
ality of this law, since Congress has the power of 
“exclusive legislation’ in the District of Columbia. 
The design of the statute is to prevent fugitive crim- 
inals from taking refuge in that District against the 
justice of the States or Territories of the United 
States. . 

In re Buell, 3 Dill. 116, it was held by the court that, 
for a criminal offense committed within the District of 
Columbia, the offender, if found beyond the District, 
might, by the process of extradition, be removed 
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thereto for trial. The offender, according to this ruling, 
may be arrested and brought back to the District for 
trial, just as if the offense had been committed in a 
State or Territory. 

The offenses which furnish the grounds for extradi- 
tion are described in both the Constitution and stat- 
ute, as “ treason, felony, or other crime.’ There has 
been no controversy as to the first two of the crimes 
named. ‘ Treason,’’ when committed against the 
United States, is defined by the Constitution; and, 
when committed against a State, its definition is essen- 
tially the same. ‘‘ Felony,’ in the American sense, 
though not accurately defined by the common law of 
this country, includes all offenses of the higher grade, 
generally those punishable by death or by imprison- 
ment in the State prison. See Bishop’s Crim. Law, 
6th ed., vol. 1, pp. 343, 344. In a very considerable 
number of the States the term is defined by statute 

The words, ‘‘or other crime,’’ have, however, been 
the subject of frequent discussion as to the extent and 
scope of their meaning. A crime, says Blackstone, is 
‘an act committed or omitted in violation of public 
law, either forbidding or commanding it.’’ Bouvier, 
in his Law Dictionary, adopts this definition. The 
phrase, ‘‘ other crime,’’ as occurring in the Constitu- 
tion, would accordingly mean any act which is viola- 
tive of and punishable by law, and which is not inclu - 
ded in the terms ‘‘ treason’ and “felony.” 

What then is the rule by which to determine whether 
an act is or is not a violation of law, and hence whether 
it is comprehended in the phrase, ‘other crime?’’ 
There has been some diversity of opinion in the answer 
given to this question. By some it has been held that 
the phrase applies only to such acts as were crimes 
under the laws of the several States when the Consti- 
tution was adopted. Others have claimed that it 
means only those acts that are criminal by the laws of 
the State from which the fugitive is demanded, as well 
as the laws of the State making the demand. Others 
have adopted the theory that the phrase denotes only 
“offenses known as crimes at the common law, or 
recognized as such by the State of which the fugitive 
is demanded.’’ Still others have held that the phrase 
embraces ‘‘all such acts as are made criminal by the 
laws of the State where they are perpetrated.” 

A conspicuous case, involving this question, occurred 
in 1889, when the Lieutenant-Governor of Virginia, act- 
ing as Governor, made a requisition upon Mr. Seward, 
then Governor of the State of New York, for the sur- 
render of three persons, alleged to be in the latter 
State, as fugitives from the justice of the former, 
charging them by an affidavit with having, contrary to 
the laws of Virginia, feloniously stolen and taken away 
a negro slave, being the property of one Colley. Gov. 
Seward declined to order the arrest and delivery of 
the alleged fugitives, mainly on the ground which he 
stated as follows, in his letter of September 16th, 1839, 
to the Lieutenant-Governor: ‘After due considera- 
tion, I am of opinion that the provision applies only to 
those acts which, if committed within the jurisdiction 
of the State in which the person accused is found, 
wonld be treasonable, felonious, or criminal by the 
laws of that State."’ Seward’s Works, vol. 2, p. 452. 
The act charged, though a crime in Virginia, not being 
such in the State of New York, the Governor accord- 
ingly refused to surrender the persons accused. 

Substantially the same ground was subsequently taken 
by Governor Dennison, of Ohio, in reference toa requi- 
sition made upon him by the Governor of Kentucky, 





for the delivery of one Willis Lago, charged, in Ken- 
tucky, with having assisted a slave to leave and escape 
from her owner, which was a crime in that State, but 
not such by the laws of Ohio. The Attorney-General of 
Ohio, in his report, January 25th, 1850, observed: “An 
act not malwm in se, nor the subject of punishment 
anywhere else, is often made criminal in the code of a 
particular State. It can hardly be supposed that the 
constitutional provision was intended for such offen- 
ses.” 

Governor Dennison having refused to comply with 
the requisition, an application was made to the Su- 
preme Court of the United States for a mandamus to 
compel a compliance. In Kentucky v. Dennison, 24 
How. 66, this question came before the court, and it 
«was held that, if the Governor of Ohio refuses to dis- 
charge this duty, there is no power delegated to the 
General Government, either through the judicial de- 
partment or any other department, to use any coer- 
cive means to compel him.”’ 

In respect, however, to the position taken by the 
Governor of Ohio, Chief-Justice Taney, in stating the 
opinion of the court, quoted the extradition clause of 
the Constitution, and then proceeded to say: ‘ Look- 
ing at the language of the clause, it is difficult to com- 
prehend how any doubt could have arisen as to its 
meaning and construction. The words ‘treason, fel- 
ony, or other crime,’ in their plain and obvious im- 
port, as well as in their legal and technical sense, 
embrace every act forbidden and made punishable by 
the law of the State. The word ‘crime’ itself includes 
every offense, from the highest to the lowest in 
the grade of offenses, and includes what are called 
misdemeanors, as well as treason and felony.” The 
compact in the Constitution was ‘‘intended to include 
every offense made punishable by the law of ‘the State 
in which it was committed,’’ and it “gives the right to 
the executive authority to demand the fugitive from 
the executive authority of the State in which he is 
found.” ‘The right given to demand implies that it 
is an absolute right; and it follows that there must be 
a correlative obligation to deliver, without reference to 
vhe character of the crime charged, or to the policy of 
the laws of the State to which the fugitive has fled.’ 
The duty of the Governor upon whom the demand is 
made, the requisite conditions being supplied, ‘‘is 
merely ministerial — that is, to cause the party to be 
arrested and delivered to the agent or authority of the 
State where the crime was committed.” 

In Taylor v. Taintor, 16 Wall. 366, Mr. Justice Swayne, 
in stating the opinion of the court, said: “ The consti- 
tutional provision and the law of Congress, under 
which the arrests and delivery were made, are 
obligatory upon every State and a part of the law of 
every State. * * * Every violation of the criminal 
laws of a State is within the meaning of the Constitu- 
tion, and may be made the foundation of a requisi- 
tion.” 

The same question has been frequently considered 
and decided by State courts. In Brown’s Case, 112 
Mass. 409, the Supreme Court said: ‘“‘ The wordsof the 
provisions of the Constitution and laws of the United 
States, and of the statutes of this Commonwealth, the 
history of those provisions, and the judicial exposi- 
tions of them, conclusively establish that the author- 
ity of the Governor of this Commonwealth to order 
the delivery of fugitives from the justice of another 
State in the Union extends to a person appearing to 
be charged with any crime whatever in that State.” 
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The same court in The Commonwealth v. Green, 17 
Mass. 515, 547, incidentally referred to the extradition 
clause of the Constitution, and then said: ‘ This is a 
perfect recognition of the independent sovereignty of 
the States in regard to crimes committed within their 
territory, as well as of the local nature of crimes and 
punishments.”” The obvious implication of this lan- 
guage is, that it is for each State to determine what 
shall] be acrime within its own territory, considered 
with reference to its right, under the Constitution, to 
demand the surrender of one who has committed an 
offense against its laws. As the court observed: ‘“ The 
right and duty of punishing offenses must necessarily 
be limited to the authorities against which the offenses 
have been committed.’’ The object of extradition is 
to secure the exercise of this right. 

In the Matter of Fetter, 3 Zab. 311, it was held by the 
Supreme Court of New Jersey that “it is not neces- 
sary, in order to warrant the surrender or detention of 
the fugitive, that the crime with which he stands 
charged should be an offense at the common law.’’ So 
in the Matter of Voorhees, 3 Vroom, 141, the same court 
said: ‘Public policy, the security of society, and the 
regular and perfect dispensation of justice, as well as 
the established maxims of statutory construction, 
alike require that the term ‘crime,’ as thus used, should 
be held to comprehend every violation of the law 
which is of anindictable nature. * * * It is the 
right of the sovereignty whose laws have been violated 
to decide what offenses it will pursue, and the State 
upon which the demand is made cannot rightfully call 
in question that decision.” 

In the Matter of Clark, 9 Wend. 219, the Supreme 
Court of New York, Chief-Justice Savage delivering 
the opinion, said: ‘‘With the comity of nations we 
have at present nothing to do, unless perhaps to infer 
that the framers of our Constitution and laws intended 
to provide a more perfect remedy—one which should 
reach every offense criminally cognizable by the laws 
of any of the States. The language is ‘ treason, felony, 
or other crime.’ The word ‘crime’ is synonymous 
with the word ‘misdemeanor,’ 4 Black. Com. ,5, and 
includes every offense below felony punishable by in- 
dictment as an offense against the public.’’ In The 
People v. Brady, 56 N. Y. 182, the Court of Appeals 
said: ‘**The word ‘crime,’ in the clause of the Consti- 
tution which has been quoted, embraces every act for- 
bidden and made punishable by the law of a State, 
and the right of a State to demand the surrender of 
fugitives from justice extends to all cases of the viola- 
tion of its criminal law. * * * The obligation to 
surrender for an act which is made criminal by the 
law of the demanding State, but which is not criminal 
in the State upon which the demand is made, is the 
same as if the alleged act was a crime by the law of 
both.” 

In Morton v. Skinner, 48 Ind. 123, it was held that 
the case of a person ‘‘ charged in Illinois with a crime 
which is neither treason nor felony, but is a misde- 
meanor punishable by fine not exceeding five thousand 
dollars,’’ comes ‘‘ within the Constitution and laws of 
the United States relating to the surrender or extradi- 
tion of fugitives from justice, fleeing from one State 
to another.’’ In the Matter of Hughes, Phill. (N. C.) L. 
57, the court held that ‘the constitutional require- 
ment for the surrender of fugitives from justice ap- 
plies to those charged with statutory as well as com- 
mon law crimes.’’ In Johnston v. Riley, 13 Ga. 97, it 
was declared that “‘when the Governor of a State 





makes a requisition, under the Constitution of the 
United States, on the Governor of another State, for 
the return of a fugitive from justice, who had escaped 
from the former to the latter State, if the requisition 
is made with all the requisite formalities, it is his im- 
perative duty to comply, without inquiring whether 
the fugitive has committed a crime according to the 
laws of the State to which he fled.” 

The Judges of the Supreme Court of Maine were, in 
1837, requested to give the Governor of that State an 
opinion in regard to the demand for a person who had 
been indicted in another State for fraud committed 
therein in the sale of lands. The Judges in their an- 
swer said: ‘In their opinion it is the duty of the ex- 
ecutive of this State to cause to be delivered over to 
the agent of another State, at the request of the ex- 
ecutive thereof, a citizen of this State charged by in- 
dictment with the fraud before set forth, which, be- 
ing indicted in such State, may be presumed to be 
there regarded as a crime, if the executive of this 
State is satisfied that such citizen has fled from justice 
from the State making the demand, and not other- 
wise.”” 6 Amer. Jurist, 233. 

These judicial authorities settle the question as to 
what crimes are embraced in the extradition provis- 
ion of the Constitution. The phrase, *‘ treason, felony, 
or other crime,’’ as there used and repeated in the 
law of 1793, includes all crimes as established by the 
laws of the State in which the charge is made, and 
from which the demand proceeds. This is the gram- 
matical and natural construction of the language. 
“Treason? and “felony’’ being specified, then the 
phrase “ or other crime” is added, without any lim- 
itation or qualification, to include all other offenses. 
The fugitive, in the conception of the Constitution, 
stands charged in some State with having committed 
“treason, felony, or other crime” therein, and, in 
order to escape the punishment awarded by its laws, 
he has fied from its ‘“‘ justice; ’’ and since no State can 
administer its own justice in the bosom of another, the 
object of the provision is to secure the person of the 
offender, and bring him within the jurisdiction of the 
State whose laws he has offended, and thus place him 
just where he would have been if he had not fled from 
justice. He would have been subject to the penal 
laws of that State if he had not fled from its jurisdic- 
tion; and the intention of the Constitution is that he 
shall gain no immunity by flight. The intimate rela- 
tions of the States to each other as members of the 
Union, their law-making prerogatives within their 
respective territories, and their contiguity of position, 
furnishing great facilities for escape from one State to 
another, show not only the importance of the provis- 
ion, but that it should be sacredly observed according 
to its spirit and letter. Any special pleading to evade 
it is entirely out of place in those whose duty it is to 
execute the mandate of the Constitution. 

If it be said that one State may make that a crime 
which is not such in another, or which ought not to be 
a crime in any State, the answer is, that, while this is 
possible, the Constitution in its extradition provision 
assumes that no State will abuse its powers in respect 
to those subject to its authority, and does not and can- 
not give to one State any power of guardianship over 
another against such a possible abuse. Each State is 
sovereign as to what shall be a crime within its own 
territory; and in providing for the surrender of fugi- 
tive criminals that they may be tried and punished by 
the State against whose laws they have offended, the 
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Constitution takes and means to take whatever hazard 
there may be in the possibility that a State may not 
wisely or justly exercise this sovereignty. It could 
not make the laws of the surrendering State the rule 
for determining what shall be regarded as an extradi- 
tion crime in the demanding State, without greatly 
impairing the value of the provision, and making it 
promotive of discord and contention rather than har- 
mony among the States. It does not assume that 
American States will enact barbarous laws for the gov- 
ernment of their citizens. 

The usages of nations, or their treaties with each 
other, in respect to the extradition of fugitive crim- 
inals, have nothing to do with inter-State extradition. 
The Constitution has prescribed a definite rule on this 
subject. It is by this rule that the States are to be 
governed, whether it corresponds or not with the rules 
adopted in international extradition. The fact that 
only the higher grades of crime are usually the grounds 
of extradition between nations, proves nothing as to 
the rule which the Constitution means to establish be- 
tween the several States. What are called political 
offenses, as treason and sedition, are uniformly ex- 
cluded from international extradition; yet treason is 
expressly mentioned in the Constitution as one of the 
offenses, giving, as between States, the right of demand 
on the one hand, and on the other imposing the obli- 
gation of surrender. 

So also common misdemeanors are not, in interna- 
tional extradition, usually included in the list of the 
offenses specified; yet, in inter-State extradition, 
they are meant to be included in the phrase, ‘* or other 
crime.”” Governor Fairfield remarks: ‘* The phraseol- 
ogy is ‘treason, felony, or othercrime,’ not other crimes 
of ahigh and aggravated nature, but crimes in their 
absolute and unqualified sense.’”’ 6 Amer. Jurist, 226. 
The Constitution having laid down this rule, and it 
being the right of every State, subject to the Consti- 
tution, to determine what shall be a crime in that 
State, we have nothing to do with the laws of nations, 
or with treaties between nations, in interpreting and 
applying the rule. 

COLLISIONS BETWEEN VESSELS 

AND THOSE AT REST. 

UNITED STATES CIRCULT COURT, DISTRICT OF KEN- 
TUCKY, AUGUST 1, 1878. 


MOVING 


HALL Vv. LITTLE. 


Where a collision occurs between a vessel in motion, pro- 
pelled by sail or steam, and a vessel or thing at rest, the 
vessel in motion is prima facie at fault, and can excuse 
itself only by showing the cause of the disaster not to be 
one of the ordinary forces of nature, but something 
unexpected such as asudden storm, an unknown cur- 
rent, or an unexpected derangement of the machinery, 
which could not have been anticipated or guarded 
against by the exercise of ordinary nautical skill. 

A= for damages to raft belonging to plaintiffs, 

Hall and Eddy, caused by collision with steam- 
boat belonging to defendants, William Little and 
others. The cause was tried by the court without 

a jury under a written agreement of the parties. 


John Mason Brown, G. C. Wharton and Isaac Cald- 
well, for plaintiffs. 

Bijur & Davie, for defendants. 

BALLARD, J. On the lstof August, 1875, the steam- 


boat Brilliant, owned by the defendants, landed a 
heavy, tow on the south side of the ‘‘ Towhead,” or 





island, in front of Louisville, and about three hun- 
dred or three hundred and fifty feet below its head or 
upper end. The tow consisted of two rafts which 
were lashed together, and two barges. One of the 
rafts—that is, the one which lay out in the stream — 
was composed of five strings of logs, and the other of 
six strings, and in front of the rafts constituting a 
part of the tow were two barges loaded with coal and 
bricks. The tow was more than three hundred feet long, 
and was very heavy. It was, however, landed with- 
out difficulty and with safety, though the river was 
rising rapidly and there was a strong current running 
diagonally from the point or head of the ‘* Towhead ” 
to the Kentucky shore. The channel between the 
‘“Towhead’’ and the Kentucky shore is not much 
used by steamboats, but is extensively used as a safe 
deposit for flat-boats and rafts, which lie along and are 
attached to either shore. At the time the Brilliant 
landed her tow, as above mentioned, the plaintiffs had 
a large raft lying attached to the Kentucky shore, very 
nearly opposite to— perhaps a little below — the tow, 
and there were lying along the same shore below the 
raft of the plaintiffs many other rafts. There were 
also lyiug along the shore of the ‘*‘ Towhead”’ below 
the tow many rafts, the first of which was distant 
from the tow three hundred and six feet. 

After the Brilliant had landed her tow in safety, 
and had notified the owners thereof, said owners, ap- 
prehending danger to their logs from the rising river, 
employed the Brilliant to remove a portion of the 
tow, that is, the outer raft or five strings of logs, to 
their mill, situated on the Kentucky shore about a mile 
below. The precise time when the Brilliant under- 
took to perform this task does not very satisfactorily 
appear; but giving due weight to the conjectures of 
witnesses, and to all that transpired, I think it fair 
to assume that about one hour elapsed between the 
first lauding of the Brilliant with its tow and this at- 
tempt. 

In the performance of its undertaking the steam 
boat seems to have been utterly powerless. It seems 
to have been entirely at the mercy of the current. 
The pilot was unable to steer it. Though the raft ly- 
ing below was plainly visible he could not or did not so 
steer his boat as to avoid it. He allowed his boat and 
tow to drift or be forced by the current against this raft. 
The consequence was that the boat, which was at- 
tached to the upper end of its tow, was driven across 
the channel and it and its tow coming in contact 
with the plaintiffs’ raft broke therefrom a large num- 
ber of logs, many of which were never recovered. 
The value of the logs wholly lost amounts to $1,800. 

The pilot of the Brilliant was possessed of compe- 
tent skill, and the boat was, at the time of the acci- 
dent, in all respects properly manned. The pilot tes- 
tifies that he used his best skill to avoid the obstruc- 
tion below, and to get his boat and tow into the cur- 
rent, but he failed. He had but a short time before 
so steered his boat in the same current as to manage 
and safely land a large and heavy tow, and he did not 
doubt his ability, with the same boat, to manage less 
than half the original tow in bulk and much less than 
the half in weight. There is no direct evidence as 
to the quantity of steam the boat was carrying. The 
engineer was not called to testify. He has not been 
for some time connected with the boat. He has gone 
South, and it seems his testimony could not have been 
procured without much difficulty, if at all. The pilot, 
however, testifies that the engineer was subject to his 
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orders; that his duty was not to reduce the steam 
without his order, to be given by the ringing of a bell; 
that he gave no such order, and that when the boat 
moved off, it ‘‘ felt and moved ”’ as if it were supplied 
with sufficient steam. 

How the pilot steered his boat; what precise ma- 
neuver he made does not satisfactorily appear. All 
that appears is that he steered his boat in that way 
which he thought was best calculated to bring his 
tow into the stream and avoid the obstruction be- 
low. 

The plaintiffs claim that they have sustained loss 
through the negligence of the defendants. Their ac- 
tion is grounded on negligence, and in my opinion, 
the burden is on them to establish the negligence. But 
having shown the circumstances under which the in- 
jury was sustained; having shown that their logs were 
lying at the shore; that the defendants’ boat, in day- 
light, unaffected by any wind, ran into or came in con- 
tact with them, and inflicted the injury complained 
of, I think the plaintiffs have established a prima facie 
case, of negligence, which is not affected by any testi- 
mony or explanation offered by the defendants. I do 
not say that the plaintiffs, having shown certain facts, 
the burden of proof which was on them in the be- 
ginning has shifted to the defendants. I have hereto- 
fore repeatedly said that, in my opinion, the burden 
of proof never shifts in either a civil or criminal 
case, and that it remains on the party on whom 
it rests in the beginning. What I do say, however, is 
that the plaintiffs, having shown the circumstances 
under which the injury complained of was afflicted, I 
should conclude they have established a prima facie 
case of negligence which entitled them to judgment 
unless I shall conclude that the facts proven by the 
defendants, established that the accident arose from 
a cause other than the want of care. 

The true rule is, I think, to be found in the case of 
Scott v. The London and St. Katharine Docks 
Co., 3 Hurlst. & Colt. 594. It is there said that 
“when the thing is shown to be under the manage- 
ment of the defendant or his servants, and the acci- 
dent is such as in the ordinary course of things does 
not happen if those who have the management use 
proper care, it affords reasonable evidence, in the ab- 
sence of explanation by the defendants, that the acci- 
dent arose from want of care .”’ 

To the same effect are many other cases. In Bowas 
vy. Pioneer Tow Line Co., 2 Sawyer, 21, the court says: 
“The collision occurred in broad daylight. * * * 
The legal presumption * * * is that the accident 
was occasioned by the fault of the vessel in motion,”’ 
ete. 

In the case of The Scioto, Davies, 361, Judge Ware 
says: “‘It may be assumed as a general rule that when 
a collision takes place between a vessel under sail and 
a vessel not under sail, the prima facie presumption 
is, that the fault is imputable to the vessel in motion.” 
See Strout v. Foster, 1 How. 89. 

It is unnecessary to further illustrate this doctrine. 
Defendants’ counsel admits its correctness; but they 
claim that they have met the plaintiffs’ prima fucie 
case. They claim they have shown that their boat 
was properly equipped and manned; that it was sup- 
plied with sufficient power or steam; that it was prop- 
erly navigated; that there was a strong current run- 
ning from the place where it lay to the place where 
plaintiffs’ raft was lying, and that there was an eddy 
formed at the bow of their tow, the tendency of whose 





current was to force the head of the tow toward the 
island and the obstruction below. 

I cannot admit that the plaintiffs have shown to my 
satisfaction all which they claim to have shown. It is 
not shown to my satisfaction that the boat was prop- 
erly navigated, and it is very far from being shown 
that it was supplied with sufficient steam. It is one 
thing to prove by the pilot what he did, how he turned 
or managed his wheel, and by him and others that 
such management was proper under the circumstances, 
such as was demanded by the exercise of proper nauti- 
cal skill, and quite a different thing to show that the 
pilot is skillful, and that in the emergency, he did, in 
his opinion, exercise his best skill and judgment. To 
adopt the language of Judge Grier, in the case of The 
Louisiana, 3 Wall. 174: ‘*The fact that the pilot did 
what his best judgment dictated may prove his want 
of judgment, but not that the accident was unavoida- 
ble.”’ It may prove that, however skillful he was or- 
dinarily, he was on this occasion wanting in skill. 

In respect to the boat being supplied with sufficient 
steam, it has been seen, the defendants offered no di- 
rect testimony. The engineer, to whom only the fact 
was known, was not called. The pilot isthe only witness 
produced by defendants who speaks to the fact. He, 
however, does not speak to the fact itself. He could 
not speak to it because it was not within his knowl- 
edge. He speaks only of other facts, on whose ex- 
istence he bases his argument and conclusion that 
there was sufficient steam. On the other hand Hall 
and other witnesses, produced by the plaintiffs, testify 
to facts on which they base their argument and con- 
clusion that there was not sufficient steam. They testify 
that the steamer did not have sufficient steam. They 
do not mean to be understood as saying that they ex- 
amined the steam gauge. They mean only that from 
what they saw, the landing in safety, by the steamer a 
short time before, of a tow much heavier than that 
which it undertook to move; the utter inability and 
failure of the boat to control the lighter tow; the 
drifting of the boat and tow with the current, they 
concluded that the steamer was powerless. In my 
opinion, the facts proven by these witnesses, which 
facts are confirmed by all the witnesses who have been 
before me, are quite as significant as those testified to 
by defendants’ pilot, and, in my judgment, the con- 
clusion deduced from them by the witnesses is much 
more fully justified than the conclusion of the pilot. 

Upon precisely similar testimony the Supreme 
Court in the case of Culbertson v. Shaw, 18 How. 586, 
assume the steamer Southern Belle was not supplied 
with sufficient steam. 

It follows as a necessary deduction from the rules of 
law hereinbefore stated, that to entitle the plaintiffs 
to recover, it is not incumbent on them to show the 
specific act of negligence committed by the defend- 
ants. It is, however, not necessary that such a con- 
clusion should be left to be inferred; it is distinctly 
and directly declared by the Supreme Court, in the 
case of The Granite State, 3 Wall. 314, and by the Court 
of Exchequer in England, in the case of Skinner v. 
The London, Brighton & South Coast Railway, 5 Exch., 
W. H. & G. 786. In the first case the court say: ‘‘ Un- 
der such circumstances we are not called upon to in- 
quire wherein the steamboat was not managed with 
proper nautical skill. * * * Such inquiry is su- 
perfluous when the collision was caused by a vessel 
having the power to move or stop at pleasure, in a 
channel of sufficient breadth, without any superior 
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force compelling her to the place of collision.’’ In 
the latter case the court say: ‘‘It is not necessary for 
the plaintiffs to trace specifically in what the negli- 
gence consists, and if the accident arose from some 
inevitable fatality, it is for the defendants to show it.”’ 
But were it incumbent on the plaintiffs to trace the 
specific act of negligence which caused the collision, 
I should be inclined to say they have sufficiently done 
so. Ishould be inclined to say they have established, 
by the weight of evidence, that the collision arose 
from the fact that the steamer was not at the time 
supplied with sufficient power or steam. In no other 
way than on this assumption can I understand why 
the steamer did not yield to the skill of the pilot, if, 
indeed, he used his usual skill. In no other way can I 
account for the boat drifting as helplessly as the raft 
itself would have drifted without her. 

But the defendants contend that their boat did not 
drift. They insist that it was driven by the cross cur- 
rent, which was due to the great height of water, 
against the plaintiffs’ raft, in spite of the fact that it 
had sufficient steam and was skillfully navigated. 
They insist that, as it was not shown affirmatively that 
their boat was either unskillfully navigated or insuffi- 
ciently supplied with steam, and it was shown that it 
was obliged to encounter a strong cross current, the 
court must ascribe the catastrophe wholly to the irre- 
sistible action of the current, and cannot impute to 
the boat any want of care. 

The fallacy of this contention lies in the fact that 
the current, though violent, was not unusual. It was 
the usual current incident to the state of water. It 
was the same current on which the defendants had 
first landed their heavy tow, and which they had thus 
demonstrated might be guarded against by the exercise 
of proper skill. Boats which navigate the Ohio river, 
in either high or low water, must be held to a knowl- 
edge of the currents incident to the state of water, 
and they must be held responsible if they allow them- 
selves to be driven by such currents to the infliction 
of injury to the property of others. 

The books are fuil of cases which establish the 
correctness of this position. The Margaret, 94 U.S. 
494; The Lowisiana, 3 Wall. 173; The Granite State, id. 
310; Ure v. Coffman et al., 19 How. 56; Rogers v. 
Steamer St. Charles et al.,id. 108; New York and Vir- 
ginia Steamship Co. v. Calderwood et al., id. 241; The 
Clarita, 23 Wall. 13; The Sea Gull, id. 165; The Great 
Republic, id. 29; Culbertson v. Shaw, 18 How. 584; 
Pearce v. Page, 24 id. 228; id. 315. 

Notwithstanding this array of authorities to which 
many more, both English and American, might be 
added, the counsel of defendants rely with apparent 
confidence on the case of The Farragut, 10 Wall. 334. 
The facts of this case are not stated either by the re- 
porters or the court. The respective allegations of the 
libel and answer only are given. By the libel it was 
sought to recover of the Farragut for the benefit of 
the Buckeye Mutual Insurance Company the loss which 
its assured had incurred by the alleged careless navi- 
gation of the Farragut in towing the canal boat Ajax 
through the railroad bridge which spans the Illinois 
river at Meredosia. The answer denied the negligence 
and set out what occasioned the loss. 

Both the Circuit and District Courts found that the 
defense was sustained by the evidence. 

The proctor of the libelants in his argument im- 
puted to the boat only one act of negligence, to wit: 
its failure to have a proper lookout. The court 





throughout nearly the whole of its opinion confines 
itself to thé consideration of the libelant’s proposi- 
tion, and, in the last paragraph, which consists of four 
lines only, it says “it is also evident that the loss was 
occasioned by the violence of the cross current, which 
was due to the great height of water prevailing at the 
time, and was, therefore, the result of one of the or- 
dinary dangers of navigation.” 

It is quite evident the court considered that as the 
insurance company had insured the Ajax against the 
‘“‘dangers of the river,’ and the Farragut had, by its 
contract, exempted itself from responsibility for loss 
arising from the usual dangers and hazards of river 
navigation, the loss should be borne by the insurance 
company which undertook to pay such loss, and not 
by the Farragut, which had attempted by contract to 
exempt itself from loss occasioned by one of the or- 
dinary dangers of the river. 

The court does not discuss, and I do not think it 
even considered, how far it is the duty of steamers 
navigating our rivers to guard against the ordinary 
effect of known currents. 

I take it to be the result of all the authorities, Eng- 
lish and American, that, when a collision occurs be- 
tween a vessel in motion propelled by sail or steam, 
and a vessel or other thing at rest, the vessel in mo- 
tion is prima facie in fault, that it can excuse itself 
only by showing the cause of the disaster, and that it 
must appear on such showing that the cause was not 
one of the ordinary forces of nature, but something 
unexpected, such as a sudden storm, an unknown cur- 
rent, or an unexpected derangement of machinery, 
which could not have been anticipated or guarded 
against by the exercise of ordinary nautical skill. 

Here, as we have seen, the plaintiffs’ raft was at rest, 
the defendants’ boat was in motion propelled by steam. 
There was no storm, no sudden wind, no derangement 
of machinery, no unknown current, in short, nothing 
to excuse the disaster. The irresistible conclusion is 
that the steamboat should be condemned as in fault, 
even if the evidence touching the specific act of neg- 
lect —its failure to have sufficient steam — were less 
satisfactory. 

The plaintiffs may have judgment for $1,800 damages 
and their costs, and the attachment granted by the 
State court before the cause was removed into this 
court may be sustained. 


ALIENS GUILTY OF CRIME HERE AND PAR- 
DONED, NOT ENTITLED TO NATU- 
RALIZATION. 

U. 8. CIRCUIT COURT, OREGON, JULY 8, 1878. 
MATTER OF SPENCER. 


In order to entitle an alien to naturalization, it is not sufficient 
that he has behaved asa man of good moral character 
during the five years immediately preceding his applica- 
tion, if be has resided longer than five years in this coun- 
try, but he must have so behaved during all the time of his 
residence. 

Where an alien has, during the time of his residence here, 
been convicted of perjury, he is not entitled to naturaliza- 
tion, and a pardon being only prospective, and not doing 
away with the fact of his conviction, does not relieve him 
from his disability. 

PPLICATION of William Spencer to be admitted 
to citizenship. The facts appear in the opinion. 
Deapy,J. William Spencer, an alien, applies to ‘‘ be 
admitted to become a citizen of the United States,” 
under section 2165 of the Revised Statutes. From the 


evidence it satisfactorily appears that he duly declared 
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his intentions and has continuously resided in the 
United States—the State of Oregon—at least since 1870. 
He is, therefore, entitled to be admitted to citizenship 
if it appears that during such residence ‘‘ he has be- 
haved as aman of good moral character, attached to 
the principles of the Constitution of the United States, 
and well disposed toward the good order and happi- 
ness of thesame.”’ § 2165, supra, sub. 3. 

The proof shows that the applicant has resided in 
Oregon, near the Dalles, for more than eight years; 
that in 1876, and after he had declared his intentions, 
he was duly convicted in the Circuit Court of the 
State for Wasco county, of the crime of perjury, com- 
mitted by swearing falsely as a witness in a case in 
said court, in which he was a party, and sentenced to 
five years’ imprisonment in the penitentiary ; that after 
being in prison fifteen months and eight days he was 
unqualifiedly pardoned by the governor, upon, as the 
pardon recites, the petition of sundry citizens of Wasco 
county, and because it appeared that there were doubts 
as to his guilt, and unless he was released from prison 
there was danger that he would lose his homestead. 

Upon this state of facts two questions arise: 1. Has 
the applicant ‘“‘ behaved as a man of good moral char- 
acter’’ within the meaning of statute; and, 2. What is 
the effect of the pardon in this respect? 

In the first place, during what time is the behavior 
of the applicant opento consideration? The statute, 
supra, declares that “It shall be made to appear to 
the satisfaction of the court, admitting such alien, that 
he has resided within the United States five years, at 
least, * * * and that during that time he has be- 
haved as a man of good moral character,” etc. Is an 
alien who has behaved as a man of good moral charac- 
ter during the five years immediately preceding his 
application, but who had not so behaved during his 
residence in the United States prior thereto, entitled 
to admission? I think not. The behavior of the ap- 
plicant during all the time of his residence within the 
United States is material. The good of the country 
does not require, and it does not appear to be the pol- 
icy of the law to promote the naturalization of aliens 
who have at any time during their residence in the 
United States, behaved otherwise than as persons of 
good moral character. The citizenship of the country 
is sufficiently alloyed and debased by the presence of 
immoral natives, without the addition of those born 
in foreign countries. 

The applicant must not simply have sustained a good 
reputation, but his conduct must have been such as 
comports with a good character. In other words, he 
must have behaved—conducted himself—as a man of 
good moral character ordinarily would, should, or 
does. Character consists of the qualities which con- 
stitute the individual; reputation, the sum of opinions 
entertained concerning him. The former is interior, 
the latter external. The one is the substance, the 
other the shadow. N. Y. P. Code, 120; 8 Barb. 603. 

What is ‘a good moral character ’’ within the mean- 
ing of the statute may not be easy of determination 
in all cases. The standard may vary from one genera- 
tion to another; and probably the average man of the 
country is as high as it can be set. In one age and 
country, duelling, drinking and gaming are considered 
immoral, and in another they are regarded as very 
venial sins at most. The only authorities I have been 
able to find upon this subject are the cases of Ex parte 
Douglas and Ex parte Sandberg, cited in 2 Bright. Fed. 
Dig. 25, from 5 West. Jur. 171. These cases hold that 





an alien who lives inastate of polygamy, or believes 
that polygamy may be rightfully practiced in defiance 
of the laws to the contrary, is not entitled to citizen- 
ship. 

Upon general principles it would seem that what- 
ever is forbidden by the law of the land, ought to be 
considered, for the time being, immoral, within the 
purview of this statute. And it may be said with 
good reason, that a person who violates the law, 
thereby manifests in a greater or less degree that he is 
not “well disposed to the good order and happiness” 
of the country. Good behavior—that behavior for 
which a person reasonably suspected of an intention 
to misbehave, may be required to give surety, is de- 
fined to be conduct authorized by law, and bad behav- 
ior, such as the law punishes. Bouyv. Dic. verba, Be- 
havior; 2 Black. 251, 256. 

But perjury is not only malum prohibitum, but malum 
in se. At both the civiland common law it was classed 
among the crimen falsi, and wherever, as in this case, 
it affected the administration of justice, by introduc- 
ing falsehood and fraud therein, it was,at common 
law, deemed infamous, and the person committing it 
held incompetent as a witness and unworthy of credit. 
4 Saw. 213. 

There can be no question, then, but that a person 
who commits perjury has so far behaved as a man of 
bad moral character. But it may be said that an alien, 
who has otherwise behaved as a man of good moral 
character during a resideuce in the country of at least 
five years, ought not to be denied admission to citizen- 
ship on account of the commission in that time of a 
single illegal or immoral act. This suggestion is based 
upon the idea that it is sufficientfif the behavior of the 
applicant was generally good—that the good predomi- 
nated over the evil. In some sense this may be cor- 
rect. For instance, the law of the State prohibits 
gaming and the unlicensed sale of spirituous liquors. 
These acts thereby become immoral. But their crimi- 
nality consists in their being prohibited, and not be- 
cause they are deemed to be intrinsically wrong, mala 
in se. Now, if an applicant for naturalization, whose 
behavior, during a period of five or more years, was 
otherwise good, was shown to have committed during 
that time either of those or similar crimes,I am not 
prepared to say that his application ought to be denied 
on account of his behavior. And yet it is clear that 
any thing like habitual gaming or vending of liquors 
under such circumstances would constitute bad be- 
havior—immoral behavior—and be a bar under the 
statute to admission to citizenship. But inthe case of 
murder, robbery, theft, bribery or perjury, it seems to 
me that the single instance of the commission of 
either of them is enough to prevent the admission. 
The burden of proof is upon the applicant to prove 
“to the satisfaction of the court”’ that during the pe- 
riod of his probation he has conducted himself as a 
moral man. But when the proof shows that he has 
committed an infamous crime, it is not possible in my 
judgment to find that his behavior has been such as to 
entitle him under the statute to receive the privilege 
and power of American citizenship. 

What effect, if any, does the pardon have upon the 
application? By the Constitution of this State, art. 5, 
§ 14, the governor has power to grant pardons, after 
conviction, for all offenses, except treason, ‘‘ subject to 
such regulations as may be prescribed by law.’’ The 
Criminal Code makes no restrictions upon the power of 
the governor, except that he must first require the judge 
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or district attorney who tried the case to give hima 
statement of the facts. Or. C. C., ch. 32. This pardon 
does not show that this statement was asked for or 
obtained, nor does it appear therefrom what gave rise 
to the alleged doubts as to the defendant’s guilt. But 
this suggestion cannot affect the truth or effect of the 
judgment which established his guilt. So far, then, as 
this application is concerned, the matter stands thus: 
The applicant was duly convicted of perjury, and the 
governor, in the exercise of that mercy which belongs 
to him in his official character, has pardoned him for 
reasons Of his own, that are immaterial to this in- 
quiry. 

The pardon is now produced by the applicant to 
show not only that his crime had been forgiven him, 
but that it never was, and therefore it cannot now 
be relied upon to prove that he has not behaved 
as a man of good moral character during his resi- 
dence in the United States. In Ex parte Garland, 4 
Wall. 380, Mr. Justice Field, speaking for a majority of 
the court, says: ‘‘A pardon reaches both the punish- 
ment prescribed for the offense and the guilt of the 
offender; and when the pardon is full, it releases the 
punishment and blots out of existence the guilt, so 
that in the eyes of the law the offender is as innocent 
as if he had never committed the offense.’’ This is 
probably as strong and uuqualified a statement of the 
scope and efficacy of a pardon as can be found in the 
books. And yet I do not suppose the opinion is to be 
understvod as going the length of holding that while 
the party is to be deemed innocent of the crime by 
reason of the pardon from and after the taking effect 
thereof, that itis also to be deemed that he never did 
commit the crime, or was convicted of it. The effect 
of the pardon is prospective and not retrospective. It 
removes the guilt and restores the party to a state of 
innocence. But it does not change the past and can- 
not annihilate the established fact that he was guilty 
of the offense. And such, I think, is the doctrine of 
the authorities cited in support of this opinion, 
namely: 4 Black. 402; 6 Bac., tit. Pardon, H., Black- 
stone’s language is, ‘‘ the effect of such a pardon by the 
king is to make the offender a new man; to acquit him 
of all corporal penalties and forfeitures annexed to 
that offense for which he obtained his pardon; and not 
so much to restore him to his former, as to give hima 
new credit and capacity.’’ And the author goes on to 
state that a pardon does not purify the blood during 
the period it was corrupted by conviction, and gives 
the following illustration: ‘‘ Yet if a person attainted 
receives the king’s pardon and afterward hath a son, 
that son may be heir to his father, because the father, 
being made a new man, might transmit new inherit- 
able blood; though had he been born before the pardon, 
he could never have inherited at all.”” Bacon says, a par- 
don makes the party, ‘‘as it were,a.new man.” It 
removes the punishment and “legal disabilities conse- 
quent on the crime.’’ It restores his competency to 
be a witness, ‘‘ but lyet his credit must be left to the 
jury.’’ From these authorities it is plain that a par- 
don does not operate retrospectively. The offender is 
purged of his guilt, and thenceforth heis an innocent 
man, but the past is not obliterated, nor the fact that 
he had committed the crime wiped out. 

Apply these principles to this case. By the commis- 
sion of the crime, the applicant was guilty of misbe- 
havior, within the meaning of the statute, during his 
residence in the United States. The pardon has ab- 
solved him from the guilt of the act, and relieved him 





from the legal disabilities consequent thereupon. But 
it has not done away with the fact of his conviction. 
It does not operate retrospectively. The answer to 
the question—Has he behaved as a man of good 
moral character? must still be negative; for the fact 
remains, notwithstanding the pardon, that the appli- 
cant was guilty of the crime of perjury —did behave 
otherwise than as a man of good moral character. 

The fact that the applicant cannot obtain title to his 
homestead unless he is admitted to citizenship cannot 
affect the consideration of the question. Doubtless, in 
this respect, the matter operates as a hardship upon 
him. But this only illustrates the truth of the Prov- 
erb —‘‘ the way of transgressors is hard ’’— and in the 
long run it is better for the world that it should be so. 

The proof is not satisfactory that the applicant has 
behaved as a man of good moral character during his 
residence in the United States, but the contrary, and 
therefore the application isdenied. But the applicant 
having no counsel, and the matter having been sub- 
mitted without argument, and being now res judicata, 
if he shall be hereafter advised that there is probable 
error in this ruling, he may apply within a reasonable 
time to set aside the judgment, denying his applica- 
tion, and for a rehearing thereof. 


RECENT AMERICAN DECISIONS. 
SUPREME COURT OF CONNECTICUT.* 
ACCEPTANCE OF ORDER. 

Conditional acceptance.—The defendant had accepted 
sundry orders drawn on her by a contractor who was 
building a house for her. In a suit brought upon an 
accepted order the question was whether she had ac- 
cepted it conditionally or absolutely. It appeared that 
in accepting it she had said to the payee that she must 
accept it conditionally as she had the orders of the 
other creditors. Held, that this was a conditional ac- 
ceptance without reference tou the question whether 
she had in fact, or had not, accepted the other orders 
conditionally. Foster v. Balmforth. 

BAIL BOND. 

When surety on, not liable.-—The surety on a bail bond 
is not liable unless there has been an avoidance by the 
debtor. And there is no such avoidance where there 
has not been due diligence on the part of the officer. 
Beach v. Elliott. 

CONTEMPT. 

When adjudication for, final and when not so.—An 
adjudication of contempt by a court of competent 
jurisdiction, where the proceeding is according to the 
common-law practice, is final, and cannot be reviewed 
by acourt of error. But when the question of con- 
tempt is tried upon an issue of law tendered by the 
party moving in the proceeding, and decided upon 
such issue, the decision must be regarded asa judg- 
ment upon which a writ of error may be brought. 
Tyler v. Hamersley. 


CONFLICT OF LAWS. 


1. Attachment of debt due citizen of another State: 
foreign assignment.—The plaintiff, a citizen of Rhode 
Island, attached in this State a debt due from a resi- 
dent of this State to a corporation located in the State 
of Pennsylvania. Previous to the attachment the cor- 
poration had gone into insolvency under the insolvent 
laws of that State, and had under those laws made an 





* Appearing in 44 Connecticut Reports. 
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assignment of all its effects to a trustee for the benefit 
of its creditors, and notice of the assignment had been 
given to the Connecticut debtor. Heid, that the 
trustee in insolvency did not acquire a title to the 
debt that was good against the attachment. Paine v. 
Lester. 

2. Comity between States.—The ‘giving effect in this 
State to the laws of asister State or foreign country, 
in the case of the transfer of or succession to personal 
property within the limits of the State, is wholly an 
act of comity, and not a recognition of a right. This 
comity our courts will extend where there is no in- 
terest of our own citizens, or of the citizens of other 
States who are seeking to avail themselves of the ben- 
efit of our laws, to be injuriously affected by it. Where 
such interests exist, the courts owe a legal duty to the 
parties so interested which is more imperative than 
the demands of mere comity. Ib. 

3. Citizens of other States: right of, to aid from courts. 
—The citizens of other States coming into this State 
to avail themselves of our laws for the protection of 
their rights are, by the Constitution of the United 
States, entitled to the same aid from our courts that 
one of our own citizens would be entitled to. Ib. 

CONSTITUTIONAL LAW. 

When special act valid.—Certain real estate was de- 
vised to A for life, and after her death upon certain 
contingencies to B and others. The General Assem- 
bly, upon the petition of A, and against the remon- 
strance of B and others, passed a resolution authoriz- 
ing the sale of the real estate by certain trustees named, 
and the holding and investing by them of the pro- 
ceeds for the benefit of all parties interested, according 
to their respective interests. Held, to be constitu- 
tional and valid. Linsley v. Hubbard. 

oe 
RECENT ENGLISH DECISIONS. 
LUNACY. 

Claim of asylum for maintenance of lunatic cannot 
be paid by his committee ufter his death.—The claim in 
respect of the maintenance of a lunatic in an asylum 
is merely a debt of the lunatic, and the court has no 
jurisdiction, on the death of the lunatic, to interfere 
with the right of his legal personal representatives by 
ordering payment of the expenses of his maintenance 
out of a fund in court to which the lunatic had become 
entitled. Ct. App., March 8, 1878. Re Marman’s 
Trusts, 38 L. T. Rep. (N. 8.) 797. 

MARINE INSURANCE. 

1. Partial loss: repairs, when company liable for.— 
Plaintiff, a shipowner, effected a voyage policy with 
defendants, underwriters, for £1,200 on a ship valued 
at £2,600. The policy was in ordinary form, and con- 
tained a suing and laboring clause. During the voy- 
age the ship encountered severe weather, sustained 
sea damage, and was in danger of becoming a total 
loss. The ship was repaired, and was metaled, which 
she had not been before; and the cost of the repairs, 
exclusive of the metaling, came to £4,414. The re- 
pairs (except the metaling) were such as were reason- 
ably necessary for making the ship staunch and sea- 
worthy, and the effect of them was to make her of 
much greater value than she was before the damage 
occurred. Salvage expenses had been recovered in 
the Admiralty Court against the ship and cargo 
amounting to £515. Held, first (affirming the decis- 
ion of the Queen’s Bench Division), that plaintiff was 
entitled to be paid by defendants, in respect of the 





repairs, £1,200, the full sum insured. And secondly 
(reversing the decision of the Queen’s Bench Divis- 
ion), that defendants were also liable to pay 12-26ths 
of the £515, being their proportion of the amount of 
average charges incurred by the ship. Ct. App., May 
18, 1878. Lohre v. Atchinson, 38 L. T. Rep. (N. 8.) 
802. 

2. Insurance to a place, while there, “and until again 
returned:”’ risk covered by policy: deviation.—Steam 
pumps were insured “at and from Ardrossan to the 
Alexandra steamer, ashore in the neighborhood of 
Drogheda, and while there engaged at the wreck, and 
until again returned to Ardrossan by the Seamew sal- 
vage steamer * * * jncludingall risk * * * 
while at the wreck.’’ After the Alexandra was raised, 
she made for Belfast Lough, which is not the way to 
return to Ardrossan, the pumps remaining on board 
her; on this voyage she sank, and the pumps were 
lost. Held (affirming the judgment of Field, J.), that 
the loss was not covered by the policy. Ct. App., 
May 14, 1878. Wingate, Birrell & Co. v. Foster, 38 L. 
T. Rep. (N. 8.) 737. 

——__>—__—_ 
COURT OF APPEALS ABSTRACT. 
ALIMONY. 


1. When decree granting it not reviewable.—As to the 
granting of alimony where there are conflicting alle- 
gations or proofs on the motion below, the Court of 
Appeals will in general not review a finding of the 
court below on a question of fact, and will not in any 
case review the exercise of discretion as to the pro- 
priety of granting alimony or the amount. The ques- 
tion of power in the court below is the only one re- 
viewable. Appeal dismissed. Kennedy v. Kennedy. 
Opinion by Church, C. J. 

2. Ill-treatment of wife : charge of unchastity not. —If 
a husband has reason to suspect his wife of infidelity, 
it is neither cruel nor inhuman to charge her with it, 
but personal violence is not justifiable. Ib. 

(Decided April 16, 1878.] 
LIFE INSURANCE. 

Representations as warranties: not extended by im- 
plication.—In an application for a life insurance policy 
where the representations in the answers are made 
warrauties, a breach of warranty as upon the affirm- 
ance of an untruth cannot be alleged of an answer 
which does not profess to state any fact. The words 
of the answer cannot be extended by implication be- 
yond their fair import in aid of a defense founded ona 
technical breach of warranty. An application fora 
life policy,the answers in which were made warranties, 
contained this. Question, ‘‘name and residence of 
family physician of party, or of one whom the party 
has usually employed or consulted.’’ Answer, “refer 
to Dr. A. P. Mills, Corning, N. Y.’’ The applicant 
had casually consulted Dr. A. P. Mills, and also an- 
other physician, and told the agent the facts, and the 
answer, as worded, was suggested and written by the 
agent. Held, that no breach of warranty could be 
claimed on the ground that the answer was not true. 
Judgment below affirmed. Higgins v. Phenix Mut. L. 
Insurance Co. Opinion by Allen, J. 

(Decided May 21, 1878. Reported below, 10 Hun, 459.) 


PARTITION. 


1. Tenants for life may maintain, as between themselves 
and make remainderman pasty to action.—Tenants for 
life can have partition as between themselves, and in 
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all cases of partition all persons entitled to the rever- 
sion, remainder and inheritance after the termination 
of any particular estate, and every person who, by any 
contingency contained in any devise, grant or other- 
wise, may be or become entitled to any interest in the 
lands, may be made parties and will be bound by the 
judgment. Judgment below reversed. Jenkins v. 
Fahey. Opinion by Allen, J. 

2. Seizin in remainders: sale of infant’s remainder 
may be authorized by court.—Remainders and rever- 
sions being future interests there can be no seizin in 
deed of them, but only a seizin in law, until they 
come into possession, but there is a seizinin law. Such 
an estate belonging to an infant may be sold by order 
of the court in the same manner as other estates be- 
longing to infants. 

(Decided April 16, 1878. Reported below, 11 Hun, 351.) 
PAYMENT. 

On account credited on earliest items.—Where various 
debts were intermingled in one account, for which notes 
were given from time to time in part payment, and 
payments made from time to time, which were not 
directed to be applied specifically but were credited gen- 
erally, held, that the application of such payments 
upon the earliest items of the account was proper. 
Judgment reversed unless a reduction made. Jackson 
v. Johnson. Opinion by Andrews, J. 

(Decided June 11, 1878. Reported below, 11 Hun, 501.] 


POWERS. 


1. What constitutes a power to rent and sell real es- 
tate.—The will of a testator contained this: ‘‘I give 
full power and authority and control to sell my prop- 


erty in Brooklyn to my sister Mrs. Conboy, and to re- 
ceive the rent of it, house No. 865 Pacific street, 
Brooklyn.” Held, that this clause was valid and gave 
authority to sell and convey the premises mentioned, 
and it could not be claimed to be invalid on the ground 
that there was no object to support it. Order below 
reversed. Jennings v. Conboy. Opinion by Earl, J. 
2. When grant of power of sale carries fee.—The per- 
son named Mrs.Conboy was not appointed, by terms in 
the will, executor or trustee, and she was not directed 
to receive the rentsor to sell in either capacity, and 
there was no limitation of time under which she was 
to act, and there was no indication in the will that the 
testator meant that any one else should have the pro- 
ceeds of the realestate. Held, that the intention was 
that she was to be the devisee of the land, and the lan- 
guage of the clause was sufficient to give her the fee. Ib. 
(Decided April 9, 1878. Reported below, 10 Hun, 77.] 


PRACTICE. 


1. Order of publication: what affidavit sufficient.—In 
an application for an order of publication, the affidavit 
of the president of plaintiff, a corporation, showed the 
commencement of an action, the issuing of an attach- 
ment to the sheriff of a county where defendant had 
been stopping, the return of the sheriff that no personal 
service of the summons could be made (which was 
annexed to the affidavit), and that the deponent 
had reason to believe that the defendant was a non- 
resident and had left the State and gone to California. 
The sheriff's return also established that from his 
best information the defendant was a non-resident 
and had left the State and gone to California. Held 
sufficient to sustain the granting of an order of publi- 
cation. Appeal dismissed. Howe Machine Co. v. Petti- 
bone. Opinion by Miller, J. 





2. When information from others competent proof.— 
The rule is well settled in this court, that where the 
place of a person’s residence is unknown, information 
received from others is competent for the purpose of 
showing such residence. Ib. 

(Decided May 28, 1878. Reported below, 12 Hun, 657.] 


WAIVER. 

What constitutes.—By a contract for buildings it was 
provided that $8,000 was to be paid when the work was 
completely finished, and that a certificate of one War- 
ing, an architect, was to be produced to that effect. 
A certificate was to be required at the payments of 
other installments. Payments were, however, made 
without a demand of the certificate, and after the 
work was finished the owner paid, without objection, 
$6,000 of the $8,000. Upon an application made by 
the builder to the owner, for the remaining $2,000, the 
owner asked, ‘‘does that settle up every thing?’ to 
which the builder said, *‘ no, there is that $1,000,”’ re- 
ferring to a loan he had made the owner in cash. The 
owner replied ‘‘ oh! if you are going to ask for that 
$1,000, I will throw the whole thing into Waring’s 
hands.’ Held, sufficient’ evidence of a waiver of the 
certificate to submit the question to the jury. Judg- 
ment below reversed. Haden v. Coleman. Opinion 
by Church, C. J. Earl, J., dissented. 

[Decided May 21, 1878.] 


a 


NOTES OF RECENT DECISIONS. 


COMMON CARRIERS: NEGLIGENCE OF: DUTY OF.— 
Negligence is defined to be indifference to care when the 
circumstances require care. Common carriers are not 
bound to provide against improbable contingencies 
with the same vigilance that they would where danger 
is anticipated. Where the evidence is insufficient to 
establish negligence it should not be allowed td go to 
the jury. Sup. Ct., Pennsylvania, June 17, 1878. Penn- 
sylvania R. R. Co. v. Fries (Pittsb. L. J.). 

CRIMINAL LAW: LARCENY: DESCRIPTION OF BANK 
BILLS.—In an indictment for stealing bank bills, it isa 
sufficient description to state their denomination, with- 
out stating of what bank they are the issue. Sup. Ct., 
Tennessee, Feb. 2, 1878. State v. Hall (Tenn. L. Rep.). 

INFANCY: INFANT LIABLE FOR TORTS: WHEN LIA- 
BLE OVER TO SURETY.—An infant is liable for his 
torts, and his property may be taken in execution to 
satisfy a fine and costs in a criminal prosecution. 
Where in such case the infant gives security for the 
fine and costs to prevent being held in custody, and his 
surety pays the same, and on motion takes judgment 
over against the minor, this judgment, though arising 
out of a civil contract, is valid and binding upon the 
infant. Such judgment may be euforced in favor of 
the surety against the property of the infant by gar- 
nishment served upon the guardian. Sup. Ct., Ten- 
nessee, April 6, 1878. Dial v. Wood (Tenn. L. Rep.). 


MANDAMUS: DOES NOT LIE TO ENFORCE MERE CON- 
TRACT OBLIGATION.—Obligations arising upon contract 
merely, and involving no trust, cannot be enforced by 
mandamus. Sup. Ct., Kansas, June 19, 1878. State v. 
Repub. Riv. Bridge Co. (Cent. L. J.). 

MUNICIPAL BONDS: COUNTY BONDS, HOW COLLEC- 
TION OF, ENFORCED: LEVY OF TAX TO PAY BONDS 
COMPELLABLE BY MANDAMUS.—Where a statute au- 
thorizes a county to issue its negotiable bonds, and 
makes it the duty of the County Court “ to levy a spe- 
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cial tax of sufficient amount to pay the interest and 
principal of said bonds as the same become due,” the 
power of taxation, thus given, enters into and becomes 
a part of the obligation of the contract between the 
county and every holder of such bonds; and under the 
Constitution of the United States this obligation of 
the contract cannot be impaired or lessened in any 
degree by the Constitution or laws of the State after- 
ward enacted. In such case it is the duty of the 
County Court to levy, and cause to be collected, a tax 
sufficient in amount to pay the interest and principal 
of such bond as the same mature, and if it does not 
perform its duty, it may be compelled to do so by 
mandamus. U.S. Cir. Ct., E. D. Arkansas, April, 
1878. United States v. Jefferson County (Cent. L. J.). 


PARTITION: UNAUTHORIZED SALE BY WIFE OF 
REALTY OWNED BY HER AND CHILDREN JOINTLY: 
SUCCESSIVE SALES: RIGHTS OF PURCHASERS.—C. died 
leaving a wife and several children surviving. The 
estate consisted of 160 acres of land, the same being 
community property. There were no debts against the 
estate. After C.’s death his wife sold to A. the south 
half of said tract of land and A. immediately entered 
upon and began to improve the same. Subsequently 
to the sale to A. the wife sold the north half of the 
tract of land to G. The children brought suit to re- 
cover one-half of the land and for partition. The chil- 
dren having recovered judgment for one-half of the 
land and for partition, commissioners were appointed 
by the lower court to partition the same, who, by their 
report, assigned unto the children the north half of 
said tract of land, and unto G. one-half of the south 
half of the same, and also assigning unto G. a sum of 
money against A. equal to the excess in value of the 
improvements upon A.’s half of the south half of said 
land over those upon the half of the same assigned to 
G. Held, 1st, the children were entitled to recover 
half of the land; 2d, the commissioners were author- 
ized in assigning unto the children the north half of 
the tract of land; 3d, G. had no right to any part of 
the south half of said tract of land, nor to be remu- 
nerated by A. in any manner whatever. See this case 
for a full discussion of the rights of all the parties. 
Sup. Ct., Texas, May 17, 1878. Arnold v. Cauble (Tex. 
L. J.). 

RAILROAD COMPANY NOT LIABLE FOR CONSEQUEN- 
TIAL INJURY FROM CONSTRUCTING RAILROAD: RIGHT 
TO USE STREET.— A common-law action does not lie 
against a corporation for consequential injuries occa- 
sioned by the construction and operation of its works. 
A railroad company may use a public street or high- 
way for its road when authorized by its charter to do 
so. Sup. Ct., Pennsylvania, June 17, 1878. Struthers 
v. Dunkirk W. & P. Ry. Co. (Leg. Int.). 


sis 
THE AMERICAN BAR ASSOCIATION. 


N pursuance of a resolution adopted by the Jurispru- 
dence Department of the American Social Science 
Congress at its last annual session, an invitation was 
sent to many of the leading lawyers and jurists of the 
country to meet at Saratoga on the 21st of August, for 
the purpose of establishing an American Bar Associa- 
tion. The invitation was signed by leading lawyers 
of the several States, among whom were William M. 
Evarts and John K. Porter of New York; Benjamin 
H. Bristow, of Kentucky ; J. Randolph Tucker, of 
Virginia; Stanley Matthews, of Ohio; Lyman Trum- 














bull, of Illinois, and Charles R. Train, of Massachu- 
setts. 

At ten o’clock on Wednesday the lawyers convened 
in the Supreme Court room at Saratoga—over two 
hundred members of the bars of the several States be- 
ing in attendance. The meeting was called to order 
by Hon. Roger Averill of Connecticut. The Hon. F. 
C. Latrobe of Baltimore was elected temporary chair- 
man, and Francis Rawle of Philadelphia, and Isaac 
Grant Thompson of Albany, temporary secretaries. 

A committee on permanent organization was then 
appointed, which reported the name of Benjamin H. 
Bristow of Kentucky, for chairman, and Francis 
Rawle and Isaac Grant Thompson for secretaries. 

A committee of nine was appointed to report a Con- 
stitution and By-laws. This committee consisted of 
Carleton Hunt of New Orleans, chairman; Simeon E. 
Baldwin of the Yale College Law School; Prof. H. M. 
Hitchcock, of St. Louis; E. J. Phelps, of Vermont; 
Professor James S. Pirtle, of Kentucky; Rufus King, 
of Cincinnati; Ex-Gov. Wm. Gaston, of Massachu- 
setts; Hon. Henry Smith, of Albany, and Hon. 
Henry Green, of Pennsylvania. 

This committee, after a conference of three hours, 
reported the following Constitution, which was, after 
some debate, adopted. 


CONSTITUTION. 


Name and Object. 

ARTICLE I.—This association shall be known as ** The 
American Bar Association.’’ Its object shall be to ad- 
vance the science of jurisprudence, promote the ad- 
ministration of justice and uniformity of legislation 
throughout the Union, upbold the houor of the pro- 
fession of the law, aud encourage cordial intercourse 
amoug the members of the American Bar. 


Qualifications for Membership. 

Art. II.—Any person shall be eligible to membership 
of this Association who shall be, and shall for five 
years next preceding have been, a member in good 
standing of the Bar of any State, and who shall also 
be nominated as hereinafter provided. 


Officers and Committees. 


Art. [I1.—The following officers shall be elected at 
each annual meeting for the year ensuing: A Presi- 
dent — the same person shall not be elected President 
two years in succession; one Vice-President from each 
State; aSecretary; a Treasurer; a Council consisting 
of one member from each State;—the Council shall 
be a Standing Committee on nominations for office; 
an Executive Committee, to be composed of the Secre- 
tary and Treasurer, together with three members of 
the Council, to be chosen by the Association, one of 
whom shall be chairman of the Committee. 

The following Committees shall be annually ap- 
pointed by the President for the year ensuing, and 
shall consist of five members each: On Jurisprudence 
and Law Reform; on Judicial Administration and 
Remedial Procedure; on Legal Education and Admis- 
sions to the Bar; on Commercial Law; on Interna- 
tional Law; on Publication; on Grievances. 

A majority of those members of any committee, in- 
cluding the Council, who may be present at any meet- 
ing of the Association, shall constitute a quorum of 
such committee for the purposes of such meeting. 

The Vice-President for each State, and not less than 
two other members from such State, to be annually 
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elected, shall constitute a Local Council for such State, 
to which shall be referred all applications for member- 
ship from such State. The Vice-President shall be ex- 
officio chairman of such Council. 


Election of Members. 

Art. IV.—AIl nominations for membership shall be 
made by the Local Council of the State to the Bar of 
which the persons nominated belong. In default of 
such a Council in any State, nominations may be made 
by the General Council of the Association. All elec- 
tions shall be by ballot. 

Several nominees, if from the same State, may be 
voted for upon the same ballot; and in such case plac- 
ing the word ‘‘No”’ against any name or names upon 
the ticket shall be deemed a negative vote against 
such name or names, and against those only. Five 
negative votes shall suffice to defeat an election. 


By-Laws. 

Art. V.—By-laws may be adopted at any annual 
meeting of the Association, by a majority of the mem- 
bers present. It shall be the duty of the Executive 
Committee, without delay, to adopt suitable By-laws, 
which shall be in force until rescinded by the Associa- 
tion. 

Dues. 

Art. VI.— Each member shall pay five dollars to 
the Treasurer as annual dues, and no person shall be 
qualified to exercise any privilege of membership who 
is in default. Such dues shall be payable and the pay- 
ment thereof enforced as may be provided by the By- 
laws. Members shall be entitled to receive all publi- 
cations of the Association free of charge. 


Annual Address. 


ArT. VII.—The President shall open each annual 
meeting of the Association with an address, in which 
he shall communicate the most noteworthy changes in 
statute law on points of general interest, made in the 
several States and by Congress during the preceding 
year. It shall be the duty of the members of the Gen- 
eral Council from each State to report to the Presi- 
dent on or before the first day of May, annually, any 
such legislation in his State. 


Annual Meetings. 


ArT. VIII.—This Association shall meet annually 
in the month of July or August, at such time and 
place as the Executive Committee may select, and 
those present at such meeting shall constitute a quo- 
rum. 

Members. 

Art. [IX.—All members of the Conference adopting 
the Constitution, and all persons elected by them, 
upon the recommendation of the committee of five 
appointed by such Conference, shall become members 
of the Association upon payment of the annual dues 
for the current year herein provided for. 


Amendments. 

ArT. X.— This Constitution may be altered or 
amended by a vote of three-fourths of the members 
present at any annual meeting, but no such change 
shall be made at any meeting at which less than thirty 
members are present. 

Construction. 

ArT. XI.—The word State, wherever used in this 
Constitution, shall be deemed to be equivalent to State, 
Territory and the District of Columbia. 





After the adoption of the Constitution, the Ameri- 
can Bar Association was declared to be inaugurated, 
and the following named gentlemen were appointed 
the Council of the Association, with instructions to 
report a list of nominees for officers: 

Arkansas—U. M. Rose; Connecticut— Simeon E. 
Baldwin; District of Columbia—J. N.Ashton; Georgia 
—George A. Mercer; Indiana—Judge W. Q. Gresham ; 
Iowa — John N. Rogers; Kentucky—James S. Pirtle; 
Louisiana—Felix P.Poché; Maryland—Wm. A.Fisher: 
Massachusetts—Francis W. Hurd; Michigan—O’Brien 
J. Atkinson; Mississippi—Joseph E. Leigh; Missouri 
—Judge P. Bliss; Nevada—N. C. Abbott; New Jersey 
—John W. Taylor; New York—Edward F. Bullard; 
Ohio—Wm. T. Armstrong; Tennessee—Henry G. 
Smith; Vermont—L. P. Poland; Virginia—Legh R. 
Page. 

The Council on Thursday morning reported the fol- 
lowing names as nominees for the several offices of the 
Association, and they were unanimously elected : 

President — James O. Broadhead, St. Louis, Mis- 
souri. 

Vice-Presidents — Arkansas, Geo. A. Gallagher; 
Connecticut, Origen 8S. Seymour; Delaware, Anthony- 
higgins; District of Columbia, H. H. Wells; Florida, 
Chas. W. Jones; Georgia, A. R. Lawton; Illinois, 
David Davis; Indiana, Thomas F. Davidson; Iowa, 
W.G. Hammond; Kentucky, Benjamin H. Bristow; 
Louisiana, Thomas J. Semmes; Maryland, Richard J. 
Gittings; Maine, A. A. Strout; Massachusetts, Wm. 
Gaston; Michigan, Thomas M. Cooley; Mississippi, 
Jas. T. Harrison; Missouri, Henry Hitchcock; Ne- 
braska, George K. Amory; New Hampshire, C. W. 
Stanley; New Jersey, A. Q. Keasbey; New York, 
Clarkson N, Potter; Ohio, Rufus King; Pennsyl- 
vania, George M. Biddle; Rhode Island, C. C. Van 
Zant; South Carolina, H. E. Young; Tennessee, Wm. 
F. Cooper; Vermont, Edward J. Phelps; Virginia, J. 
Randolph Tucker; West Virginia, John A. Hutch- 
inson. 

Secretary — Edward Otis Hinkley, Baltimore. 

Treasurer — Francis Rawle, Philadelphia. 

A local council for each State was also reported and 
elected. That for New York is comprised of the fol- 
lowing gentlemen: John Wiuslow, Brooklyn; William 
Allen Butler, New York; Matthew Hale, Albany, and 
William C. Ruger, Syracuse. 

The following gentlemen were elected to constitute, 
with the Secretary and Treasurer, the Executive Com- 
mittee: Simeon E. Baldwin of New Haven; William 
A. Fisher of Baltimore; and Hon. Luke P. Poland of 
Vermont. 

Besides the gentlemen present, in response to the 
invitation and who alone participated in the organiza- 
tion and were by the constitution made members, a 
large number of lawyers of the several States who had, 
by letter or otherwise, expressed a desire to join the 
Association, were elected members on the nomination 
of the Council. 

The following is a list of the gentlemen present by 
invitation and taking part in the organization: 


List of Members. 
Arkansas— U. M. Rose, Little Rock. 


Connecticut — Chas. J. McCurdy, Lynne; Roger 


Averill, Danbury; Charles B. Andrews, Litchfield; 
Lyman D. Brewster, Danbury; John C. Day, Asa B. 
Woodward, Simeon E. Baldwin, Calvin E. Child, 
W. F. Willcox, Henry E. Pardee. 
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District of Columbia— J. N. Ashton; H. H. Wells; 
Wm. A. Meloy. 

Georgia— L. N. Whittle, Geo. A. Mercer. 

Indiana— R. 8. Taylor, Thos. F. Davidson, R. Low- 
rey, Judge Walter Q. Gresham, Chas. W. Fairbanks. 

Iowa—John N. Rogers. 

Kentucky — Bnjamin H. Bristow, Prof. James 8. 
Pirtle, A. E. Wilson. 

Louisiana—Prof. Carleton Hunt, Thos. J. Semmes, 
Thomas Allen Clarke, Thomas L. Payne, Felix P. 
Poché. 

Maryland—John H. B. Latrobe, Chas. T. Bonaparte, 
Henry Stockbridge, A. Leo Knott, Edward Otis Hink- 
ley, William A. Fisher, Chas. Beasten, Jr., Richard J, 
Gittings, David G. McIntosh. 

Massachusetts—Edward L. Pierce, Gustavus A. Som- 
erby, Daniel J. Richardson, G. W. Baldwin, Francis 
W. Hurd, Frank Goodwin, Wm. Gaston. 

Michigan—O. B. T. Atkinson. 

Mississippi—Jos. E. Leigh. 

Missouri—Judge P. Bliss, James O. Broadhead, 
Henry Hitchcock, J. B. Henderson, Geo. W. Bailey. 

Nebraska—N. C. Abbott, Geo. K. Amory. 

New Jersey—A. Q. Keasbey, John W. Taylor, A. 
Q. Garretson, Ludlow McCarter. 

New York—Henry Smith, George H. Foster, E. F. 
Bullard, J. R. Perkins, Homer A. Nelson, Wm. C. 
Ruger, Henry L. Burnett, Calvin Frost, Isaac Grant 
Thompson, Benj. A. Willis, C. James, John Winslow, 
W. A. Lyon, A. Pond. 

Ohio—C. 8S. Brice, Rufus King, W. T. McClintock. 

Pennsylvania--W. H. Armstrong, L. D. Shoemaker, 
8S. A. Bridges, Albert N. Outerbridge, Francis Rawle, 
Henry Greer. 

Tennessee— Henry G. Smith. 

Vermont—E. J. Phelps, Luke P. Poland, Guy C. 
Noble, J. B. Bromley, Chas. N. Davenport, Hiram F. 
Stevens, Norman Paul, Lyman G. Hinckley. 

Virginia—Legh R. Page. 

The meeting was one of unusual interest. The ut- 
most harmony and good will prevailed, and there was 
an entire absence of that disposition to quibble and 
debate little points—of empty and idle talk—that fre- 
quently make lawyer’s conferences great bores. 
Among those who took a more active part in organiz- 
ing the association were Judge Poland, of Vermont; 
Ex-Gov. Gaston, of Massachusetts; Simeon E. Bald- 
win, of New Haven; Mr. Henry Smith, of Albany; 
Gen. Bullard,of Saratoga; Mr. Keasbey, of New 
Jersey; Mr. Hinkley, of Baltimore; Ex-Sec. Bristow, 
of Kentucky; Prof. Hitchcock, of St. Louis, and Mr. 
Carleton Hunt, of Louisiana. 

President Broadhead on taking the chair delivered 
a brief but eloquent address on the mission of such an 


association. 
—_——___¢—________. 


NEW BOOKS AND NEW EDITIONS. 


ILLiINoIs Reports, VOLUME 83. 


Reports of casesat Law and in Chancery, Argued and Deter- 
mined in the Supreme Court of Illinois. Norman L. Free- 
man, Reporter. Vol. 83. Containing additional cases sub- 
mitted at the September term, 1876. Printed for the 
Reporter. Springfield, 1878. 





HERE appear to be quite a number of cases of gen- 
eral interest in this volume. We will notice the fol- 
lowing: Shugart v. Egan, p. 56: The seller of intoxi- 
cating liquor to a husband who becomes intoxicated 
by it, and uses abusive language, which brings about 
his death at the hands of a third party, is not liable 








under the civil damage law to the wife for such death. 
Fraatz v. Garrison, p. 60: Where an attorney at law 
agrees to prosecute a suit for one-half the judgment 
obtained, if no judgment is recovered,he is entitled to no 
compensation. Herrick v. Gary, p. 85: The owner of 
sheep infected with contagious disease, known to him, 
who suffers such sheep to escape from the pasture into 
the premises of another, is liable for damages caused. 
Morgan v. Morgan, p. 196: A monument for intes- 
tate cannot be charged as a part of the adminis- 
trator’s account. Garvin v. Wiswall. Under the 
statutes of Illinois, an order issued by a county on its 
treasurer is anegotiable instrument. City of Rockford 
v. Tripp, p. 247: A team hitched to a post set by a city 
became frightened, broke the post and run away, and 
after running some distance ran over a person, injur- 
ing him. Held, that the injury was too remote to ren- 
der the city liable. Arnold v. Il. Cent. R. R. Co., p. 
273: A railroad company may by contract relieve it- 
self from liability for the negligence of its servants 
other than that which is gross or willful. C. B. &Q. R. 
R. Co. v. Hale, p. 360: The profit that a jack might 
earn by being let to mares during a season cannot be 
proved as an element of damage for the killing of such 
jack in contracts for letting being proved. M. P. R. 
R. Co. v. Barron, p. 365: Statutes of limitation 
apply only in the place where they exist. Howe v. Trus- 
tees of Schools of Town. 35, p.368: A failure to present 
claim to principal within statutory time of liability re- 
leases surety. Deviling v. Sheldon, p. 390: The abetter of 
a trespass such as an illegal arrest is liable for the dam- 
age done. City of Freeport v. Isbell, p. 440: While a 
city need not light its streets, if it assumes to, it is liable 
for negligence in failing todoso. P.& R.I. R. R. Co. 
v. Lane, p. 448: A railroad company is liable for the 
negligence of the lessees of its road. Williamsburg 
Fire Ins. Co. v. Cary, p. 453: The consent of the agent 
of an insurance company to the removal of insured 
goods estops the company from objecting to such re- 
moval after loss by fire. Voss v. Germ. Am. Bank, p. 
599: A bank having a deposit of a principal and not 
appropriating same to payment of note does not 
thereby discharge surety. The reporting, as usual, is 
excellently done, and the book is printed on good 
paper and well bound. 


NOTES. 

N address by Foster Pratt, M. D., President of the 

Michigan State Medical Society upon the Legal Rela- 
tions of Insane Patients, has just been published. The 
address was delivered before the society named at its 
meeting on May 15, 1878. It treats the subject men- 
tioned in a discriminating manner, and contains many 
points which will be found of interest to those who 
make this topic of the law a study. 


A correspondent calls our attention to a statement 
made in an article on the evidence of accomplices 
appearing in 17 Alb. L. J. 420 which he deems incor- 
rect so farasthis State is concerned. On page 421 in 
discussing the competency of persons jointly indicted 
to testify for or against each other, this language is 
used: ‘* * * but they cannot be called as witnesses 
foreach other though separately tried, while the in- 
dictment is pending against them.’’ On examination 


it will be found that section 1 of chapter 182, Laws of 
1876, is directly in point on this subject and is as fol- 
lows: ‘* All persons jointly indicted shall, upon the 
trial of either, be competent witnesses for each other, 
the same as if not included in the same iudictment.”’ 
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We have now ready Mr. Irving Browne’s SHort 
Srupres or Great Lawyers, containing the clearest, 
most vigorous and most interesting biographies that have 
yet been written of the most prominent of the English 
aud American lawyers and judges, from Coke to 
Choate. The book contains 386 pages, and is hand- 
somely printed and bound. Price $2.00. 
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CURRENT TOPICS. 


NE of the purposes of the American Bar Asso- 
ciation, as set forth in its constitution, is to 
promote uniformity of legislation throughout the 
Union. In furtherance of such purpose, resolutions 
were adopted by the Association, just before it 
closed its recent meeting, instructing State commit- 
tees to take measures to procure uniformity, first, in 
laws relating to days of grace on negotiable instru- 
ments and to protests thereof; second, in those 
relating to the execution and proof of wills, and 
third, in those relating to the acknowledgment of 
deeds. There are, indeed, many other matters which 
are of equal importance with those selected, but the 
Association very wisely refrains from undertaking 
too much at atime. The subjects named are those 
about which it is of importance to have certain and 
uniform rules, though what may be the nature and 
character of those rules is of comparatively little 
importance. The legislation which governs the 
presentment and protest of negotiable paper, the 
proof of wills and that of deeds, is established for pur- 
poses of convenience, and changes can be made 
therein without violating any fundamental princi- 
ple or offending any prejudice. Such alterations in 
the laws of the various States as may be needed to as- 
similate them to each other will, therefore, be easily 
secured, and the way will be opened for an assimila- 
tion of the laws relating to other matters, such as 
marriage, divorce, tenure of real estate, and perhaps 
procedure. It will be well, however, for the Asso- 
ciation to heed the caution given by its president in 
the remarks made by him upon taking the chair, 
and not endeavor to interfere too much in legisla- 
tion. Its motto in these things should be festina 
lente. 


The general impression is that the lawyers, as a 
whole, have not suffered by the depression in trade 
which has prevailed for the past few years; in fact, 
it is believed by many that they have prospered by 

Vor. 18.— No. 9. 





reason of it. This, we are confident, is not so, but 
that our profession, in common with all other call- 
ings, has felt the pressure of dull times, though per- 
haps not to the extent that those engaged in mer- 
cantile and manufacturing business have felt it. 
The prospect for the coming year, however, is bright, 
and we think that anincrease in legal business can 
be depended upon. Ourreasons for this belief are 
these: First, there is a promise of better times in 
general business, and that will make clients more 
able to pay for legal services if not more disposed 
to employ them. During the past year or more, 
while the court calendars have perhaps indicated a 
very large amount of litigation, the lawyers have 
received very little pay, because their clients were 
without means. With better times this will be 
changed. Second. The repeal of the bankrupt law 
will cause a revival of the collecting business, 
which in former times in some sections of the coun- 
try made up the greater part of what the lawyers had 
to do. This business was somewhat injured by the 
depreciation of the currency issued during the late 
war, which enabled debtors easily to satisfy the 
claims of their creditors. The appreciation of the 
currency would have restored the old order of 
things, had not the bankrupt law intervened to pre- 
vent it. Under that law vigilant creditors were in 
no better position than negligent ones; in fact they 
were liable to be in a worse one. In future, how- 
ever, the creditor may always resort to the State 
courts to collect his debts, and this will make busi- 
ness for the lawyers. We therefore think that the 
outlook for legal business is more promising than 
it has been for some time. 


The telegraphic reports of the doings of the Con- 
ference of the Association for the Reform and 
Codification of the Laws of Nations, just held at 
Frankfort, have been very meagre, so that we know 
but very little of what was done at that meeting, 
It is somewhat remarkable that a gathering of the 
importance of this one should receive so little at- 
tention from the newspaper press. Quite full re- 
ports of the doings of the International Monetary 
Conference, the influence of which, either socially 
or politically, cannot be compared with that of the 
association first mentioned, have been daily sent 
from Europe. The mails, however, will soon bring 
full accounts of the Frankfort Conference. 


The bankrupt law will not be in force after to- 
day, except as to proceedings which have already 
been commenced. There are quite a number of 
persons filing petitions at the last moment. The 
rush to take the benefit of the law before it goes 
out of force has not, however, been any greater 
than was expected; indeed, we hear that those of 
the profession, who make a specialty of bankrupt 
business, are somewhat disappointed that no greater 
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number have gone into bankruptcy. There are, 
nevertheless, enough cases pending to keep the 
Federal District Courts employed for some months 
yet. eS ea 
NOTES OF CASES. 
N Besley v. Besley, decided in the chancery divis- 
ion of the English High Court of Justice on the 
13th of July last, the disadvantage of one’s acting 
as his own lawyer was made manifest. In this case 
one Reed made a contract for the purchase of the 
good-will in business of one Besley, it being agreed 
in the contract that Besley should make an under- 
lease of the business premises for the same term that he 
himself held. In pursuance of this contract an 
underlease was executed, the term by mistake being 
for seven years longer than that in the lease to 
Besley. The underlease contained a covenant for 
quiet enjoyment. Reed employed no solicitor in 
the matter, and did not look at the lease to Besley. 
Being obliged at the termination of the lease to 
procure a fresh lease of the premises from the supe- 
rior landlord at an increased rent, Reed claimed 
from the estate of Besley as damages for misrepre- 
sentation and breach of the covenant of quiet en- 
joyment, the amount of the increase of rent for the 
seven years. No fraud was alleged. Vice-Chan- 
cellor Malins said, however, that the rights of the 
parties must depend on the terms of the original 
agreement for the underlease, and under that Reed 
was only entitled to take an underlease for the time 
Besley held. He said, ‘“ Reed elected to be his own 
lawyer in the case, as he had a right to do, but I am 
at a loss to see any principle upon which, by doing 
so, he can put the vendor in a worse position than 
if he had employed professional assistance. If he 
chose not to employ a solicitor he cannot, on that 
ground, claim compensation for a mistake which a 
solicitor would probably have discovered.” The 
ruling in the case follows that of Manson v. Thacher, 
88 L. T. Rep. (N. 8.) 209, where it was held that a 
purchaser could not have compensation for a defect 
which he might have discovered. Okill v. Whit- 
taker, 10 L. T. Rep. 1, is also in point. There the 
vendor, at the time of sale, conceived that the prem- 
ises sold were only held by him for eight years, 
whereas they were in reality held for twenty, and a 
bill filed by him for compensation was dismissed, 
See, also, Legge v. Croker, 1 Ball & Beat. 506; 
Hume v. Pocock, 14 L. T. Rep. (N. 8.) 127, 386. 


In Sanderson v. Pennsylvania Coal Co., 35 Leg. 
Int. 332, decided by the Supreme Court of Penn- 
sylvania on the 6th of May last, plaintiff was the 
owner of a tract of land on which he had erected a 
dwelling-house. Through this tract ran a stream 
which plaintiff had dammed and used for an ice 


and fish pond, and also tosupply a cistern. Defend- 
ant thereafter established a colliery on lands along 





the stream belonging to it. From this colliery de- 
fendant pumped water into the stream which pol- 
luted it so as to render it unfit for the uses to which 
plaintiff had put it. In an action for damages for the 
injury done to plaintiff by these acts, the trial 
court nonsuited plaintiff, but the Supreme Court 
reversed the decision, holding that plaintiff was 
entitled to recover. The principal ground on which 
defendant relied to sustain the nonsuit was, that 
immense public and private interests demand that 
the right to eject water from mines into flowing 
streams, without which the coaling business of the 
State cannot be carried on, should be established. 
The court, however, said that this ground was in- 
sufficient to call for a relaxation of the general rule 
sie utere tuo ut alienum non ledas, In St. Helen’s Oo. 
v. Tipping, 11 H. L. Cas. 642, a similar ground 
was advanced by a defendant as a reason for non- 
interference by the court with its acts, but the 
court refused to listen to it, saying, ‘if a man by 
any act, either by the erection of a lime-kiln or 
copper works, or any work of that description, 
sends over his neighbor’s land that which is noxious 
or hurtful to an extent which sensibly diminishes 
the comfort and value of the property, that is an 
actionable injury.” See, also, Jones v. Festiniog, 
L. R., 3 Q. B. 736; Harrison v. Gt. North. Ry. Co., 3 
H. & C. 238; Fletcher v. Rylands, L. R., 1 Ex. D. 
280; Mason v. Hill, 5 B. & A. 1; Wood v. Sutliffe, 
16 Jur. 75; Pennington v. Brensop H. Coal Co., L. 
R., 5 Ch. 769; Barclay v. Commonwealth, 1 Casey, 
503, and the very able opinion in Campbell v. Sea- 
man, 20 Am. Rep. 567; 8. C., 63 N. Y. 568. 


In Gauch v. St. Louis Fire Ins. Co., 7 Cent. L. J. 
148, decided on the 24th of June last by the 
Supreme Court of Illinois, it is held that a policy 
of insurance for the benefit of and payable to the 
‘‘legal heirs and assigns of the insured,” does not, 
upon his death, he leaving a widow and children, 
vest any part of the insured amount in the widow, 
notwithstanding she renounces in conformity with 
the statute the benefit of the bequests made her by 
will, and elects to take in lieu thereof her dower or 
legal share in the estate. Under such circumstances 
the widow is not an ‘‘heir” and the amount of the 
policy is payable to the children. The question as 
to who would be included under the designation of 
‘‘ heirs ” has usually arisen in cases relating to wills, 
and it is said that in such cases where the intention 
of the testator requires it, the words ‘‘ heirs” and 
‘*heirs of the body” may be divested of their tech- 
nical and usual meaning, as words of limitation, 
and converted into words of purchase. Chew's 
Appeal, 37 Penn. St. 23. The word ‘‘heirs,” as to 
personalty generally, means all those who take 
under the statute of distribution, and including the 
widow generally. But where the context shows 
plainly that only the children are intended, the 
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widow will be excluded. Henderson v. Henderson, 
1 Jones’ Law, 221; Hvans v. Godbeld, 6 Rich. Eq. 26- 
The sense in which the term “heirs” is used in a 
will is always open to inquiry. Bailey v. Patterson, 3 
Rich. Eq. 156. The word is flexible and may mean 
next of kin or heirs at law, according to the nature 
of the property given. Ingram v. Smith, 1 Head, 
411. The meaning of the word is always a ques- 
tion of intention. Williamson v. Williamson, 18 B. 
Monr. 329. In Campbell v. Rawdon, i8 N, Y. 412, it 
was held that the rule construing the word “ heirs” 
when used in a will with reference to a living per- 
son as designatio personarum, is not applicable to a 
future estate, but that in regard te such an estate 
the word will have its strict legal sense and carry 
the inheritance unless a different intention clearly 
appears. See, also, Lord v. Bourne, 18 Am. Rep. 
234; S. C., 63 Me. 368. 


In Schmidt v. Humphrey, 12 West. Jur. 475, 
decided by the Supreme Court of Iowa at its June 
(1878) term, the action was brought to recover dam- 
ages for injuries received by plaintiff while travel- 
ing in a highway, caused by defendant’s dog 
frightening the horse attached to the buggy in 
which plaintiff was riding. A defense set up was 
that plaintiff was at the time violating the statute 
forbidding riding on Sunday on secular business. 
The court Aeld that this defense was not sufficient. 
This decision, while a sensible and just one, is in 
conflict with the doctrine laid down in numerous 
cases. In Smith v. Boston & Maine R. R. Co., 120 
Mass. 490; 21 Am. Rep. 538, it was held that one 
who travels on Sunday, to ascertain whether a house 
which he has hired, and into which he intends to 
move the next day, has been cleaned, is not travel- 
ling from necessity or charity and cannot maintain 
an action for injuries sustained ata railroad crossing 
through the negligence of the servants of the rail- 
road company. But in Welch v. Wesson, 6 Gray, 
505, where plaintiff and defendant were racing in 
the highway in violation of law, it was decided that 
one could recover for injuries caused by the negli- 
gence of the other; an action, however, would not 
lie in such case for an injury caused by a defect in 
the highway. McCarty v. Portland, 67 Me. 167. 
In Cratty v. City of Bangor, 57 Me. 423; 2 Am. 
Rep. 56, it is held that a person traveling on 
pleasure on Sunday cannot maintain an action 
against the town for injuries resulting from a 
defect in the highway. But in McClary v. 
Lowell, 44 Vt. 116; 8 Am. Rep. 366, it was held 
that where plaintiff, who was traveling to see his 
children on Sunday, was injured by a defect in the 
highway, a recovery would not be defeated under 
a statute forbidding travel on that day, except for 
attendance at places of moral instruction and from 
necessity. In Carroll vy. Staten Island R. R. Oo., 





58 N. Y. 126, it is held that one violating the 
statute prohibiting travel on Sunday is not withont 
the protection of the law. A carrier of passengers 
who transports him owes him the same duty as if he 
was lawfully traveling, and is responsible for a vio- 
lation of that duty. See, however, Stanton v. 
Metropolitan R. R. Co., 14 Allen, 485 where a differ- 
ent view is held. Also Gregg v. Wyman, 4 Cush. 
322; Sutton v. Town of Wauwatosa, 29 Wis. 21; 9 
Am. Rep. 534, and notes to cases 3 Am. Rep. 368; 
8 id. 366; 9 id. 544, and 21 id, 540. 


In Dean v. MacDowell, 38 L. T. Rep. (N. 8.) 862, 
the English Court of Appeal held that if profits 
have been made in any other business by a partner 
in violation of a covenant not to engage in any 
other business, the profits will not be decreed to 
belong to the partnership unless they have arisen, 
(1) from employment of the partnership property, 
or (2) from transactions in rivalry with the firm, or 
(3) from some advantage obtained by the partner by 
virtue of his being a member of the firm. In all 
other cases of breach by a partner of a covenant 
not to engage in any other business, the only remedy 
of the aggrieved copartners is by action for an in- 
junction or a dissolution of the partnership; or, 
after the expiration of the partnership, by action 
for damages. In this case, the plaintiffs and the 
defendant entered into partnership as salt merchants 
and brokers, and by the articles of partnership 
mutually covenanted not to engage alone or with 
any other person, directly or indirectly, in any trade 
or business, except upon the account and for the 
benefit of the partnership. Two years before the 
expiration of the partnership, by lapse of time, the 
defendant purchased the business of a firm of salt 
manufacturers, and kept the matter secret from the 
plaintiffs, putting his son into the business so pur- 
chased till the expiration of the partnership, when 
the defendant openly entered into the business of 
salt manufacturing, which was carried on in the 
name of the firm from which he had purchased it. 
The salt manufactured by the latter firm continued 
to be sold on commission by the plaintiffs’ firm till 
the expiration of the partnership, from which time 
the defendant sold the salt himself, without em- 
ploying a broker. The plaintiffs did not discover 
this trading by the defendant till after the expira- 
tion of the partnership, whereupon they filed a bill 
to make the defendant account to the partnership 
for the profits made by him in the other business 
during the partnership. The court held that the 
plaintiffs had no right to an account of the profits. 
The case is distinguished from that of Somerville v. 
Mackay, 16 Vesey, 382, and other like cases, where 
it is held that if any partner has withdrawn or usec 
the partnership funds or credit in his own private 
trade or private speculation, he will be held ac. 
countable, not only for the interest of the funds so 
withdrawn or credit misapplied, but also for all the 
profits which he has made thereby. See, also, 
Stoughton v. Lynch, 1 Johns. Ch. 467, and 2 id, 210; 
Brown v. Litton, 1 P. Wms, 140; Crawshay v. Col- 
lins, 15 Ves. 218. 
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CONTRIBUTORY NEGLIGENCE. 
IL. 


Ernst v. Hudson River R. R. Co., 35 N. Y. 9.-— 
Plaintiff’s testator was killed while crossing defend- 
ants’ track with his team, on his way toa ferry at 
Bath-on-the-Hudson. It had been customary to 
keep a flagman at this crossing, but on this occasion 
there was none; at least the evidence strongly pre- 
ponderated that way. As he approached the cross- 
ing, Ernst looked north, above the station-house, 
and saw no train. The ferryboat was just starting, 
and a by-stander hailed the ferryman to wait, and 
beckoned Ernst to hurry on. Signals were made 
from the boat for him to come on; he started up his 
horses on a trot, when just as they were within two 
or three rods of the track, the engine appeared from 
behind the station-house. At the same instant two 
men shouted to him from different directions, he 
vainly tried to rein in his horses, they plunged on 
the track, and he was struck by the engine and 
killed. At the circuit the plaintiff was nonsuited, 
and this was now set aside. 

The court say, that the omission of the customary 
signals is an assurance by the company to the 
traveler on which he may rely that no engine is ap- 
proaching within eighty rods on either side. If 
the usual warning is withheld, the wayfarer is not 
bound to stop and look up and down the track, but 
may assume that the crossing is safe. It is no 
answer to his claim for redress for injury, that not- 
withstanding the omission of the signals, he might, 
by greater vigilance, have discovered the approach 
of the train, if he had foreseen a violation of the 
statute instead of relying upon an observance of it. 

Remarks.—This is the most celebrated railroad 
case in our books. It had been once before to 
the Court of Appeals, and a new trial had been 
granted upon a very different state of facts, as we 
learn from the opinion of Judge Porter on this 
hearing. The former decision is not reported in the 
regular series, but one of the opinions was reported 
in 24 How. 97, with erroneous head notes and state- 
ment of facts. In the present decision all the 
judges concurred. The opinion of Judge Porter is 
one of the ablest to be found in our reports. He 
makes these excellent observations on nonsuits: 
‘‘Our lawis framed upon the theory that on such 
questions the citizen can rely with more security 
on the concurrent judgment of twelve jurors, than 
on the majority vote of a divided bench. Una- 
nimity is not required in our decisions on questions 
of law. It is otherwise with jurors charged with the 
duty of determining issues of fact; and such issues 
should not be withheld from the usual arbiters, un- 
less the evidence leads so clearly to one result, that 
there is no room for difference between honest and 
upright men. A nonsuit should always be granted 
where the proof is so clear as to warrant the as- 





sumption, in good faith, that if the question were 
submitted to the jury, they would find that the cul- 
pable negligence of the plaintiff contributed to the 
injury. But we have had occasion, recently, to 
hear nonsuits of this kind justified on the novel 
ground, that unless the fact be determined in one 
way by the judge, it will be sure to be determined 
the other by the jury. The correctness of judicial 
opinions on mere questions of fact may well be dis- 
trusted, where we find them confessedly opposed to 
the common sense of mankind.” 

The case came up a third time in 39 N. Y. 61, 
when a verdict for the plaintiff was sustained. The 
views of the court above expressed as to the absence 
of the flagman were approved; but the judges differ 
as to extent that the defendants’ negligence excuses 
the plaintiff's want of vigilance. Judge Clarke 
thinks the omission of the customary warnings and 
signals may excuse the plaintiff from looking up 
and down the track just before crossing; and that 
‘*the court, in its last review of this case, in no 
respect relaxed the salutary rules which it had in 
many previous cases adopted in relation to the neg- 
ligence of persons who are on railroads.” Judge 
Woodruff, in a following opinion, on the other 
hand, says: ‘‘ Negligence in the railroad company 
in the giving of signals or in omitting precautions 
of any kind will not excuse his omission to be dili- 
gent in such use of his own means of avoiding dan- 
ger,” and that if by such use he might have avoided 
the danger, notwithstanding the omission of the 
signals, his omission is concurring negligence, and 
where proof of it is clear, he should be nonsuited. 
But he concludes that in this case the question was 
so complicated and detailed, that it was properly 
left to the jury. Judge Bacon concurs ‘‘in the 
foregoing opinion,” without saying which; and 
Judge Mason concurs ‘‘in this opinion,” without 
saying which; and nothing is said as to what the 
other judges thought;—a fine specimen of re- 
porting! 

Sheridan v. Brooklyn City, ete., Company, 36 N. 
Y. 39.—Deceased was a boy, nine years old, who 
took a seat in defendants’ horse-car, but in order to 
make room for adults, the conductor put him out of 
his seat, and the car being crowded, he was pushed 
by the passengers out on the front platform, and 
was afterward thrown off by another passenger 
rushing to get off, and was run over and killed. A 
verdict for the plaintiff was unanimously sustained. 

Renwick v. N. Y. Cent. Ruilroad Co., 86 N. Y. 
133.—The plaintiff, approaching a crossing, stopped 
when from four to six rods from the track, looked 
both ways and listened, and seeing and hearing no 
indications of a train, started his horses, kept look- 
ing for the train, and when on the track was struck 
by the train which he saw close upon bim. This 
was held not necessarily negligent, and judgment 
for plaintiff was affirmed. 
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Clark v. Highth Ave. Railroad Co., 36 N. Y. 
135.—The plaintiff was injured while riding on the 
steps of the front platform of the defendants’ street 
car, by a passing team. The car was so full that 
there was no other place for him to stand, and the 
conductor received his fare and suffered him to 
stand there. The court said ‘‘these facts, if true, 
authorized the jury to find that the plaintiff had 
been invited by those having charge of the car to 
ride in that place, and that an implied assurance 
had been by them given that that was a suitable 
safe place for him to ride,” and judgment for plain- 
tiff was affirmed; but the court say that without 
such explanation the position of the plaintiff would 
have shown him negligent, and it would have been 
the duty of the court to nonsuit. 

Remarks.—The observation last quoted is an ex- 
cellent example of what is called an obiter dictum, 
although, at the risk of being accused of uttering 
the same thing, we will say that the learned judge 
was quite right in that position. 

Curran v. The Warren Co., 36 N. Y. 153.— 
Defendants were distillers of coal tar. The deceased 
was engaged by them in manufacturing boilers, and 
was obliged to work inside of the defendants’ 
boiler, entering through an orifice opened for the 
purpose. He entered the boiler as usual, and 


instantly fell dead in consequence of inhaling the 


poisonous gas collected in it. It appeared that the 
ventilator in this boiler, which acted as a safety 
valve for the escape-of the noxious gas, had been 
closed by the direction of the deceased. This was 
held contributory negligence, and a verdict for 
plaintiff was set aside. As there was no dispute 
about these facts, it was held that a nonsuit should 
have been granted as requested. 

Ferris v. Union Ferry Co., 36 N. Y. 312.—Plain- 
tiff was a passenger on defendant’s boat. On the 
arrival of the boat at the slip, the guard chain was 
let down before the boat was completely fastened, 
and the plaintiff proceeding to leave the boat, her 
foot slipped into an opening between the boat and 
the floating dock or bridge, and she was injured. 
She was held not negligent, the dropping of the 
chain being an assurance to passengers that the boat 
was properly secured and exit was safe. 

Milton v. Hudson River Steamboat Company, 37 
N. Y. 210.—Defendant agreed to tow plaintiff's 
boat to New York and to place it between two 
other boats. Defendant did not place the boat 
between two others, and part of the cargo was 
washed overboard. The referee found that the 
crew on plaintiff’s boat did not exercise proper care 
over the boat, but that, if defendant had placed the 
boat between two others as he had agreed, the 
injury would nevertheless not have happened, and 
he reported in favor of plaintiff. This judgment 
was reversed. 


McIntyre v. N. Y. Cent. Railroad Oo., 87 N. Y. 








287.—Deceased was a passenger on defendants’ 
train, and had no seat. He was directed by one of 
defendants’ servants to pass forward, while the 
train was in motion, to another car where there were 
unoccupied seats. In attempting to do so, in some 
unknown manner, he fell between the cars and was 
killed. A recovery was affirmed, the court holding. 
that it was for the jury to decide whether the 
deceased was guilty of any negligence in attempt- 
ing to carry out the defendants’ directions. 

Davenport v. Ruckman, 37 N. Y. 568.—The plain- 
tiff, who was partially blind, in walking on a side- 
walk, fell into an excavation suffered by defendant 
to exist on his premises and was injured. A re- 
covery was approved, the court holding that the 
question for the jury was, ‘‘had the plaintiff sight 
enough to go, with reasonable assurance of safety, 
through the streets if they were kept in good con- 
dition ?” 

Wolfkiel v. Sixth Ave. Railroad Oo., 8388N. Y. 49.— 
Plaintiff was injured while getting on the front 
platform of a street car run by defendant. The 
testimony was conflicting as to whether the car was 
then in motion, and the question was properly sub- 
mitted to the jury. 

Nichols v. Sixth Ave. Railroad Co., 38 N. Y. 1381.— 
Plaintiff, while on the front platform of defendants’ 
street car, asked the driver to stop, and the driver 
brought his horses down to a walk when the plain- 
tiff stepped down on the step to get off, and the car 
stopped; while he stood there, a sudden start of the 
car threw him off. The court held that the plain- 
tiff had a right to occupy the step, and whether he 
was negligent while in that position was a question 
for the jury. They say: ‘ While passengers have 
no right to jump off a car while in motion, or to 
make an attempt to do so, yet they are authorized 
to prepare to leave when there is evidence of an in- 
tention to stop or any signal given for such a purpose.” 

Gonzales v. N. Y. & Harlem Railroad Co., 38 N.Y. 
440.— Deceased, in stepping from a car, was killed 
by an express train on an adjoining track. It ap- 
peared that he must have been a passenger on this 
train, lived in sight of the station, and must have 
known that the express was then due. The court 
held that, if he did not look out for this train, he 
was guilty of negligence, and if he did look, he must 
have seen the train within a few feet of him, and 
his attempt to cross in front of it was reckless. 
Judgment for plaintiff was reversed. 

Remarks.— Judge Dwight, in this opinion, quotes 
the language of Judge Woodruff in the Ernst case, 
which we have heretofore quoted. We fail to see 
its applicability to this case. Here there was no 
pretense of reliance on accustomed signals, as on 
the flagman in the Hrnst case, but this was a clear 
case of contributory negligence on the part of one 
familiar with the locality, and well informed of the 
probable presence of the danger. 
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Wilcox v. Rome, ete., Railroad Co., 39 N. Y. 858.— 
The plaintiff's intestate was killed at a village street 
crossing with which he was familiar, and where, if 
he had looked, he could have seen a train for seventy 
or eighty rods. There was evidence that there was 
no bell rung or whistle sounded. It was held that 

_ it must be presumed that he did not look for the 
train, and thus was negligent, and that the defend- 
ant’s omission of signals did not excuse him. 

Remarks,— Here, for the first time, we find an 
explicit avowal of Judge Porter’s doctrine in the 
Ernst case. Judge Miller says, of that case: “The 
opinion of one of the judges holds that the omission 
of the customary signals is a breach of duty, and 
an assurance to the traveler that no engine is ap- 
proaching from either side within eighty rods of 
the crossing, and that he may rely on such assump- 
tion without incurring the imputation of a breach 
of duty to a wrong-doer. Upon a re-trial of the 
case a verdict was rendered in favor of the plaintiff, 
and, on an appeal to this court, the judgment was 
affirmed. Several of the judges placed their deci- 
sion upon other and different grounds than the fail- 
ure to give the necessary signals, and I do not 
understand that a majority of the court heid that 
such neglect was an assurance of safety, which re- 
lieved the wayfarer, who did not look, from the 
imputation of negligence.” 

Havens v. The Erie Railway Co., 41 N. Y. 296.— 
The intestate was killed at a railroad crossing. 
There was evidence that no warning was given by 
bell or whistle. The court charged that the deceased 
was not bound to stop and look up and down the 
railroad unless there were signals given, and, if he 
heard no signals, he had aright to assume that there 
was no train within eighty rods of the crossing, and 
refused to charge that if, at any point within ten 
rods of the crossing, he might easily have seen the 
approaching train nearly a mile off, he was bound to 
look up and down the road, and if, by omitting so 
to do, he lost his life, he cannot recover. This was 
held error. 

The court remark: ‘At the time the case was 
tried some doubt existed as to the law upon these 
points in this State. Opinions given in this court, 
published in the reports, had laid down the law as 
it was given by the judge to the jury in the present 
case; but a close examination of the cases in which 
they were given will fail to show that such was the 
doctrine of the court. On the contrary, the rule 
that any negligence of the party injured contribut- 
ing thereto will bar a recovery therefor, has been 
uniformly adhered to. It may now be regarded as 
settled, by this court, that a traveler approaching a 
crossing is bound to use his eyes and ears in looking 
and listening to ascertain whether trains are ap- 
proaching, irrespective of the question whether the 
signals required by the statute are given upon the 
train, and that, if an injury is received in conse- 





quence of his omission so to do, he cannot recover 
therefor.” 

Two judges dissented, on the ground that, although 
the judge had refused to charge as requested, yet 
the judge had charged that men approaching a rail. 
road in plain sight are bound to look for approach. 
ing trains. 

Baxter v. Troy & Boston Railroad Co., 41 N. Y. 
502. Plaintiff was injured by defendant's train 
while he was attempting to cross their track. The 
evidence was conflicting as to whether the defend. 
ants gave the requisite warnings and as to plaintiff's 
ability to see the train in time to avoid it; but the 
plaintiff testified that he did not look for the irain, 
and did not hear it, although it could be heard from 
his residence, twenty rods west of the crossing. 
The court, by Grover, J., 
from the evidence, is, that the plaintiff could, by 
looking, have seen the train and avoided the danger, 
and should, therefore, have been nonsuited, but, as 
a new trial must be granted on other grounds, I will 
not further consider it.” The ground on which the 
new trial was granted was the refusal of the judge 
to charge that the plaintiff was not relieved from 
the duty of exercising ordinary prudence in ap- 
proaching the crossing, by the omission of the 
defendants to give the required signal on approach- 
ing said crossing. 

Remarks.— The Wilcox case is cited as the authority 
for this position, and we may, therefore, consider 
these two cases as an authoritative disavowal of the 
contrary doctrine in the Ernst case. Judge Grover 
limits the duty of looking out to looking along the 
track when unobstructed, and says it is not necessary 
for a driver to leave his team and go upon the track. 


said: “My impression, 
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EXTRADITION AND STATE 
AUTHORITY. 


BY SAMUEL T. SPEAR, D. D. 


INTER-STATE 


HE Constitution of the United States, in article 4, 

section 2, provides that ‘‘a person charged in any 
State with treason, felony, or other crime, who shall 
flee from justice, and be found in another State, shall, 
on demand of the executive authority of the State 
from which he fled, be delivered up, to be removed to 
the State having jurisdiction of the crime.” The first 
and second sections of the act of Congress, passed in 
1793, and substantially reproduced in sections 5278 and 
5279 of the Revised Statutes of the United States, 
provide for giving effect to this constitutional require- 
ment. These sections of the act of 1793, as well as 
those of the same act relating to the rendition of fu- 
gitive slaves, assume that Congress is constitutionally 
competent to legislate on both of these subjects. Such 
was the doctrine held by the Supreme Court of the 
United States in Prigg v. The Commonwealth of Penn- 
sylvania, 16 Pet. 589. It follows, of course, that the 
States can pass no laws inconsistent with the constitu- 
tional provision in regard to the extradition of fugitive 
criminals, or with the legislation of Congress for its 
execution. Both are parts of “the supreme law of 
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the land;”’ and neither can be invaded or superseded 
by the legislative power of the States. 

The question, however, has arisen whether legisla- 
tion or judicial action by the States that is simply 
auxiliary in its character by seeking to secure the end 
named in the Constitution, and not in conflict with 
the regulations prescribed by Congress, is constitution- 
ally excluded by these regulations. Mr. Justice Story, 
in stating the opinion of the court in Prigg v. The 
Commonwealth of Pennsylvania, supra, used language 
which seems to answer this question in the affirma- 
tive. He said: 


“Tn a general sense, this act may be truly said to 
cover the whole ground of the Constitution, both as to 
fugitives from justice and fugitive slaves: that is, it 
covers both subjects in its enactments; not because 
it exhausts the remedies which may be applied by 
Cougress to enforce the rights, if the provisions of the 
act shall in practice be found not to attain the objects 
of the Constitution; but because it points out fully 
all the modes of attaining those objects which Con- 
gress, in their discretion, have as yet deemed expe- 
dient or proper to meet the exigencies of the Consti- 
tution. If this be so, then it would seem, upon just 
principles of construction, that the legislation of Con- 
gress, if constitutional, must supersede all State legis- 
lation upon the same subject, and by necessary impli- 
cation prohibit it.” 


Refereuce was made to Houston v. Moore, 5 Wheat. 
1, 21, 22, in which the same court adopted the doctrine 
‘that where Congress have exercised a power over a 
particular subject given them by the Constitution, it 
is not competent for State legislation to add to the 
provisions upon that subject, for that the will of Con- 
gress upon the whole subject is as clearly established 
by what it had not declared as by what it has ex- 
pressed.’’ Mr. Justice Story remarks that, ‘‘in such 
a case, the legislation of Congress, in what it does pre- 
scribe, manifestly indicates that it does not intend 
that there shall be any further legislation to act upon 
the subject-matter.”’ 

The actual case before the court related to State 
legislation in respect to the rendition of fugitive 
slaves; and what was said about such legislation in re- 
gard to fugitives from justice was said only incident- 
ally, “‘ by way of analogy and illustration.’’ The lat- 
ter subject, differing in many respects from the 
former, was not really involved in the case at all; 
and all reference to it might have been omitted. 

It is to be observed that neither the Constitution 
nor the law of Congress takes any cognizance of the 
case of a fugitive criminal until a demand has been 
made for his delivery. The former says that he is to 
be delivered up ‘‘ on demand of the executive author- 
ity of the State from which he fled;’’ and the latter 
says that ‘‘whenever the executive authority of any 
State or Territory demands any person as a fugitive 
from justice,’ then, the prescribed conditions having 
been supplied, the designated steps for his delivery 
shall be taken. The demand is evidently the initial 
point at which the Constitution and the law begin to 
operate; and prior to this neither, by its own terms, 
has any application to the case. The States cannot 
legislate against the Constitution and the law of Con- 
gress, or do any thing to impair the full operation and 
effect of their provisions, or substitute a different 
mode of attaining the end; yet it does not follow that 
the States can do nothing on the subject at that stage 
in which neither the Constitution nor Federal legis- 
lation acts upon it at all, provided that what they do 
is not inconsistent with the end named in the Consti- 





tution, or with what Congress has done for its attain- 
ment. 
The principle laid down by the Supreme Court of the 


| United States, though strongly stated, and perhaps 


without the necessary qualification, has not by the 
States been practically understood to exclude legis- 
lation of this character. Mr. Bishop, in his Criminal 
Law, vol. 1, p. 133, says that ‘statutes have been en- 
acted, in most or all of the States, authorizing the ar- 
rest of persons on the charge of being fugitives from 
the justice of other States, on warrant issued by a 
magistrate, in advance of the executive demand.” 
This, as he says, has been done in aid of the “ legisla- 
tion of Congress and for purposes of domestic police.” 
Mr. Hurd, in his work on Habeas Corpus, p. 636, sug- 
gests that ‘such legislation by the States, when in no 
sense opposed to the law of Congress, may be rested 
upon the general police power of the States which was 
so ably contended for by Mr. Justice Baldwin in his 
opinion delivered in the case of Holmes v. Jennison,”’ 
14 Pet. 540. 

We have an example of such legislation in the act, 
entitled ‘‘ An act to authorize the arrest and deten- 
tion of fugitives from justice from other States and 
Territories of the United States,’’ passed by the Leg- 
islature of New York in 1839. See 5 Edmonds’ Stat- 
utes at Large, 167. This act gives to certain officers 
‘* power to issue process for the apprehension of a per- 
son charged in any State or Territory of the United 
States with treason, felony, or other crime, who shall 
flee from justice and be found within this State.” It 
directs that the proceedings shall be similar to those 
“for the arrest and commitment of persons com- 
mitting offenses within this State.’’ It provides for 
the examination of the accused party after the arrest; 
and if it shall satisfactorily appear that such person 
has committed a crime in another State or Territory, 
and is a fugitive from justice, the magistrate issuing 
the warrant and making the examination is required 
tocommit him tothe common jail for a reasonable 
time, or demand bail, that there may be an opportu- 
nity for his arrest ‘by virtue of the warrant of the 
executive of this State, issued according to the act of 
Congress, upon the requisition of the executive au- 
thority of the State or Territory in which such fugi- 
tive committed such offense.’”’ The committing mag- 
istrate is directed to give notice of these proceedings 
to the proper authority in the State or Territory in 
which the crime is charged to have been committed, 
**to the end that a demand in pursuance of the act of 
Congress may be made for the arrest.and surrender of 
said person.’’ This act, for preliminary arrest and 
detention, takes effect before the law of Congress be- 
comes operative at all, and with the operation ter- 
minates. So far from being in conflict with the law, 
it is auxiliary to its purpose; and on this ground, as 
well as that of domestic police and general comity 
among the States, it would seem to be abundantly jus- 
tified. 

In The Matter of Heyward, 1 Sandf. 701, coming be- 
fore the New York Superior Court at Chambers, in 
1848, Judge Sandford, after adverting to this act, re- 
marked: ‘“‘It appears that before a magistrate issues 
his warrant for the arrest of a fugitive from justice 
from another State, there must be a complaint taken 
on oath before such magistrate, and it must show three 
things, namely: 1. That a crime has been committed. 
2. That the accused person has been charged in the 
foreign State with the commission of such crime. 8. 
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That he has fled from justice and is found within this 
State.”’ The prisoner in this case had been arrested 
on a warrant issued by a police magistrate; and, the 
complaint failing to show the three things specified, 
the Judge discharged him on the ground that the case 
did not come within the rules of the law. 

So, also, in The Matter of Leland, 7 Abb. Pr. (N. 8.) 
64, coming before the same court in 1869, Judge Mc- 
Cunn said: * To enable a magistrate to arrest and ex- 
amine an alleged fugitive from justice from another 
State, it must be shown by a complaint in writing on 
oath that a crime has been committed, that the ac- 
cused has been charged in that other State with the 
commission of such crime, and that he has fled there- 
from, and is found here. This affidavit is defective in 
all these particulars.’”’ In this case, as in the other, 
the arrest was made under the law of New York, and 
not under that of Congress; and in both cases the 
complaint was not deemed sufficient, according to the 
provisions of that law, to warrant the proceedings, 
and hence the prisoners were discharged on habeas 
corpus. 

The General Statutes of Massachusetts, in chapter 
177, section 7, reproducing, with slight verbal altera- 
tions, chapter 142, section 8 of the Revised Statutes, 
declare that ‘“ when a person is found in this State 
charged with an offense committed in another State 
or Territory, and liable by the Constitution and laws 
of the United States to be delivered over upon the de- 
mand of the executive of such other State or Territory, 
any court or magistrate, authorized to issue warrants 
in criminal cases, may, upon complaint under oath 
setting forth the offense and such other matters as are 
necessary to bring the case within the provisions of 
law, issue a warrant to bring the person charged before 
the same or some other court or magistrate within the 
State, to answer to such complaint as in other cases.” 
Other sections of the chapter provide for the examina- 
tion of the accused party, and, if there be “reasonable 
cause to believe that the complaint is true,”’ for his im- 
prisonment or holding him to bail, to the end that he 
may be delivered up in pursuance of the law of Con- 
gress. It is naade the duty of the Governor of the 
State to make such delivery, when satisfied “* that the 
demand is conformable to law.” 

In The Commonwealth v. Tracy et al., 5 Metc. 536, the 
Supreme Court of Massachusetts had occasion to con- 
sider the constitutionality of this section of the law, 
in view of the doctrine stated in Prigg v. The Com- 
monwealth of Pennsylvania, supra. Chief Justice Shaw, 
in delivering the opinion of the court, said: “It isa 
provision obviously not repugnant to the Constitution 
and laws of the United States, nor tending to impair 
the rights, or relax the duties, intended to be secured 
by them. To this extent, therefore, the court are of 
opinion that this law is constitutional and valid, one 
that the Legislature had authority to pass.’’ The Chief 
Justice also said: ‘A wise government, bound to 
maintain peace and good order within its territories, 
and authorized to exercise a salutary vigilance and re- 
straint over all persons within its jurisdiction, may 
well provide for arresting such persons [fugitive crim- 
inals], and subjecting them to a judicial examination, 
and requiring them to give bail for their appearance 
and good behavior, or be imprisoned, if they be found 
to have committed capital offenses in other States, un- 
til due inquiry can be made, and all ‘persons injured 
by them have an opportunity to institute such pro- 
ceedings, criminal or civil, as justice may require.” 





This general doctrine, as to the State’s power, was 
presented with direct reference to the fact that a per- 
son, charged witb larceny in Virginia, had been arrest- 
ed under the law of Massachusetts, prior to any re- 
quisition from the government of the former State. 

Sections second and third of the same Statutes, 
reproducing, for substance, section seventh of chapter 
142 of the Revised Statutes, provide that the Governor 
of the State, when a demand has been made by the 
executive authority of another State or Territory, if 
“satisfied that the demand is conformable to law,” 
shall issue his warrant for the arrest of the fugitive 
criminal and cause him to be delivered to the duly ap- 
pointed agent or agents. This part of the law was 
considered by the same court in The Commonwealth v. 
Hall, 75 Mass. 262. Judge Bigelow, in stating the opin- 
ion of the court, said: ‘‘The provision of the Rev. Sts., 
ch. 142, sect. 7, authorizing the Governor to issue his 
warrant for the apprehension of the fugitive, was 
therefore in accordance with the act of Congress; and 
being intended to aid in the enforcement of that law, 
and not being repugnant to any provision in the State 
constitution, is not open to the objection urged by the 
prosecution.”’ 

The Codes and Statutes of California, 1876, vol. 2, 
pp. 1385, 1386, contain a series of provisions in regard 
to fugitive criminals, one of which declares that “a 
person charged in any State or Territory of the United 
States with treason, felony, or other crime, who shall 
flee from justice and be found in the State, must, on 
demand of the executive authority of the State or Ter- 
ritory from which he fled, be delivered up by the Gov- 
ernor of this State, to be removed to the State having 
jurisdiction of the crime.”’ Other sections provide for 
the arrest and detention of the fugitive until he can be 
arrested and delivered up in conformity with the law 
of Congress. The Supreme Court of California, in Ex 
parte Cubreth, 49 Cal. 436, held that the law, ‘‘author- 
izing the arrest of a fugitive from justice who has fled 
from another State, before a demand for his surrender 
by the executive authority of the State from which he 
fled, and his detention for a reasonable time to afford 
an opportunity for such executive demand, is not in 
conflict with the second section of article four of the 
Constitution of the United States.’’ The Chief Jus- 
tice, in stating the opinion of the court, said: 


“That while the provision of the Constitution re- 
ferred to, required that the fugitive should be surren- 
dered upon the demand of the executive of the State 
in which the crime is charged to have been committed, 
it did not otherwise, or in the absence of the executive 
demand, undertake to define the duties or limit the 
authority of the State within which the fugitive from 
justice might be found. The Constitution of the 
United States does not assume to deal with the ques- 
tion, before the proper executive demand shall have 
been made, while, upon the other hand, the statute 
provides for the detention of the fugitive for a reason- 
able length of time in advance of, and to afford an 
opportunity for, the executive demand upon which the 
surrender isto be made. * * * * The paramount 
constitutional duty of the State to make the surrender 
upon proper executive demand was in nowise in con- 
flict with its reserved power to deal with the fugitive 
in the absence of such demand.”’ See Ex parte Rosen- 
blat, 51 Cal. 285. 


In The Matter of Romaine, 23 Cal. 585, the court 
remarked: ‘ The clause [in the Constitution] ap- 
plies only to criminals fleeing from one ‘State’ to 
another ‘State’ and does not in express termsapply to 
those fleeing from a Territory to a State, which is the 
case now under consideration. This case is not directly 
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provided for by the National Constitution, and we are, 
therefore, compelled to look elsewhere for the power to 
return the parties before us.’’ These parties had been 
arrested on a warrant issued by the Governor of Cali- 
fornia, upon a requisition made by the acting Governor 
of the Territory of Idaho; and the court held the pro- 
ceeding to be legal under the laws of that State. 

In Robinson v. Flanders, 29 Ind. 10, it was held that 
a State law requiring the officer making the arrest to 
take the party before the nearest judge for identifi- 
tion, is valid. In Ex parte Joseph Smith, 8 McLean, 
121, it was held that a State law which makes it the 
duty of the executive to issue the warrant upon a proper 
requisition, is constitutional. See Bump’s Notes of 
Constitutional Decisions, p. 297. 

As examples of legislation on the subject by other 
States, the reader is referred to the Revised Statutes 
of Illinois by Hurd, pp. 524, 525; the Statutes of Indi- 
ana by Davis, vol. 2, pp. 421, 422; the General Statutes 
of Rhode Island, pp. 569, 570; the General Statutes of 
New Hampshire, pp. 497, 498; the Revised Statutes of 
Maine, 1871, pp. 900, 901; the General Statutes of Ken- 
tucky, 1877, p. 492; the General Statutes of Connecti- 
cut, p. 544; the Code of Virginia, 1873, pp. 200, 201; 
the Statutes of Tennessee, 1871, sections 5343 -5353; and 
the Code of Georgia, sections 53-57. All the provisions 
furnished in these examples of State legislation, though 
differing in minor particulars, are substantially similar 
in the end at which they aim; and in none of them is 
there any effort to defeat the purpose of the Consti- 
tution, or render ineffective the law of Congress for 
its execution. 

These authorities and also the general practice of the 
States are sufficient to settle the question that State 
legislation, with reference to fugitive criminals, not 
inconsistent with the Constitution or the law of Con- 
gress to carry the constitutional provision into effect, 
is permissible. All or nearly all the States have as- 
sumed this proposition and acted uponit. The law of 
the United States declares that ‘it shall be the duty”’ 
of the Governor of a State or Territory to make the 
delivery of the fugitive criminal, when the conditions 
specified have been supplied; and a State law imposing 
and enforcing the same duty is certainly not incon- 
sistent with the legislation of Congress, or with the 
clause of the Constitution which requires the delivery 
to be made, unless Congress should see fit to provide 
some other mode for the delivery. SoaState law for 
preliminary arrest and detention, in the exercise of the 
police power of the State, to secure fugitive criminals 
until the demand, as provided for by Congress, can be 
made, simply acts in advance of what Congress has 
authorized to be done, and does not in any way touch 
or interfere with the jurisdiction conferred thereby, 
or the proceedings prescribed. Such legislation on the 
part of the States cannot be deemed to be excluded by 
the law of Congress; and we do not think that the 
Supreme Court of the United States intended such 
exclusion by the language used in Prigg v. The Com- 
monwealth of Pennsylvania. State legislatures and 
State courts have not so understood the Supreme 
Court. 

How then would the case stand if no such State laws 
were enacted, as may be the fact in some of the States, 
and once was in all of them? Would the civil magis- 
tracy, having the general power of issuing warrants of 
arrest for alleged offenses, and, on proper evidence, 
committing the accused to prison or requiring him to 
give bail, be authorized, in the absence of special leg- 





islation giving the authority, to exercise this power 
for the arrest of fugitive criminals from other States or 
Territories, before any demand for their delivery, and 
to detain them fora reasonable time inorder that a 
requisition in due form might be made upon the execu- 
tive of the State or Territory to which they had fled? 
The State courts of this country have had occasion to 
consider and answer this question. 

In The People v. S. & J. Wright, 2 Caines, 212, which 
came before the Supreme Court of New York in 1804, 
it appeared that the prisoners were in the custody of 
the sheriff on a heavy civil process, and that, while 
thus held, a warrant was issued against them by a po- 
lice magistrate of the city of New York, on the basis 
of an indictment found in Massachusetts and charg- 
ing them with fraud in that State. The District At- 
torney moved to take them from the custody of the 
sheriff and commit them to Bridewell. The court re- 
plied: ‘‘ We cannot do it. We have no jurisdiction 
over offenses committed in other States. The Consti- 
tution points out a mode by which offenders, flying 
from one State into another, may be claimed. They 
must be demanded by the executive authority of the 
State from which they fled.’’ This decision assumes 
that the civil magistracy have no power to arrest and 
detain such fugitive criminals, in advance of, or as 
preliminary to, a demand for their delivery by the 
proper executive authority. 

In The People v. Schenck, 2 Johns. 479—a case 
which came before the Supreme Court of New York 
in 1807 —the record showed that the prisoner had been 
indicted in the Court of General Sessions in the city 
of New York for stealing a gun, and that the jury 
found a special verdict to the effect that he stole the 
gun in New Jersey, and then brought it to New York 
city and there offered it for sale. The case being re- 
moved to the Supreme Court by certiorari, the court 
ordered the prisoner to be discharged on the indict- 
ment, and then said: ‘‘ But we think it proper to or- 
der that he be detained in prison for three weeks; and 
in the meantime let notice be given to the executive 
of the State of New Jersey that the prisoner is de- 
tained on a charge of felony committed in that State; 
and if no application be made for the delivery of the 
prisoner within that time, he must be discharged.” 
The court here assumed jurisdiction for the purpose 
of the temporary detention of the prisoner for an of- 
fense committed in New Jersey; and this reversed the 
doctrine stated in the previous case. 

In The State v. Howell, R. M. Charlton, 120, Judge 
Charlton, in answer to the objection that the prisoner 
could not be arrested and held in Georgia for an of- 
fense alleged to have been committed in South Caro- 
lina, except upon the requisition of the Governor of 
the latter State, demanding him as a fugitive from 
justice, said: “*I am of the opinion that a person 
charged with felony in another State, and fleeing to 
this, may, upon a principle of comity which obtains in 
such cases between sovereign States, be detained fora 
reasonable period, for the purpose of affording time 
for an application to the Governor of the State where 
the offense is charged to have been committed, to make 
the demand as stated in the Constitution.’”’ This case 
occurred in 1820; and in 1842 Judge Henry, of the 
same court, in The State v. Loper, Ga. Decis., Part II, 
33, held that ‘‘a fugitive from justice from another 
State may be arrested here, and, on sufficient evidence 
of guilt, be detained in custody for a reasonable time, 
in order to give the foreign executive an opportunity 
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to make a regular demand for his delivery under the 
Constitution of the United States.”” The Judge rested 
this opinion on “ the law of nations and the common 
law of this land,’’ citing a series of authorities in its 
support. 

In The Matter of Fetter, 3 Zabr. 311, the Chief Justice 
of the Supreme Court of New Jersey said in 1852: “ I 
am of opinion, both upon principle and authority, that 
a fugitive from justice from either of the United 
States may, under the provisions of the Constitution, 
be arrested and detained in this State preparatory to 
his surrender, before a requisition is actually made by 
the executive of the State where the crime was com- 
mitted. It is an exercise of power essential to the full 
operation of the Constitution, and has been sanctioned 
by a long and uniform course of practice.’’ New Jer- 
sey had not then passed any law to this effect. In 
reference to The People v. S.&J. Wright, supra, in which 
a different doctrine was held, the Chief Justice re- 
marked: ‘‘ That case does not appear to have under- 
gone mature deliberation, and must be regarded as 
overruled by the late authorities.” 

In The State v. Buzine, 4 Harring. 572, Chief Justice 
Booth said in 1845: ‘‘ My opinion, therefore, is that 
any judge or justice of the peace in this State, or the 
mayor of the city of Wilmington, upon probable cause 
supported by oath or affirmation, has the power to issue 
a warrant to arrest and bring before him a party sus- 
pected of having committed a crime in another State, 
before a demand has been made by the executive of 
such State, and that, after examination, upon such 
proof or probability of the party having committed 
the offense as would be sufficient to put him upon trial, 
it is the duty of the magistrate to commit him to 
prison for such reasonable time as will allow notice to 
be given to the executive authority of the State where 
the offense was committed, and a demand to be made, 
pursuant to the act of Congress, for the delivery of 
the fugitive.”” The ground on which this opinion rests 
was thus stated: ‘‘ To enable the executive to perform 
this duty it is necessary that magistrates should have 
the power to arrest and commit the fugitive before as 
well as after a demand has been made. The exercise 
of the power is essential to carry into effect the pro- 
vision of the Constitution; otherwise an immunity 
may be offered to the most atrocious criminals. If a 
felon notoriously guilty of murder can, by escaping 
into another State, set the law at defiance until a de- 
mand is regularly made on the executive, and a war- 
rant is issued for his arrest, the object of the Consti- 
tution may be defeated and the act of Congress 
rendered nugatory.”’ 

In The Commonwealth v. Deacon, 10 Serg. & Rawle, 
135, Chief Justice Tighlman said: ‘‘ When the execu- 
tive has been in the habit of delivering up fugitives, or 
is obliged by treaty so to do, the magistrates may issue 
warrants of arrest of their own accord, on the proper 
evidence, in order the more effec*ually to accomplish 
the intent of the government by preventing the es- 
cape of the criminal. On this principle we arrest of- 
fenders who have fled from one of the United States 
to another, even before demand has been made by the 
executive of the State from which the fugitive had 
fled.” 

In The Matter of Romaine, 23 Cal. 585, the following 
doctrine was laid down by the court: “ Section 2 of 
article 4 of the Constitution of the United States is a 
solemn compact between the States, to be enforced by 
State legislation or by judicial action; and being a 





part of the supreme law of the land, it is a part of the 
law of each State; and State officers whose duty it is 
to adjudicate or execute the laws, are governed by it; 
and State courts of general original jurisdiction, exer- 
cising the usual powers of common law courts, are 
fully competent to hear and determine all matters and 
to issue all necessary writs for the arrest and transfer 
of fugitive criminals to the authorized agent of the 
State from which they fled, without any special legis- 
lation.” 

In Goodhue’s case, 2 Johns. 477, the Recorder of the 
city of New York remanded the prisoner to custody 
for six weeks in order to give the executive of Ken- 
tucky an opportunity to demand him under the Con- 
stitution and laws of the United States. 

Mr. Lewis, in his United States Criminal Law, p. 260, 
says: “In Pennsylvania it is not necessary, in order to 
arrest a fugitive, that a requisition should be produced 
from the Governor at the time of the arrest. If the 
oath on which the warrant issues is sufficient to raise 
a good reason for believing that the party charged has 
committed a crime ina sister State, it is the duty of 
the magistrate to commit the accused till time be 
given to take the legal steps for demanding a sur- 
render.”’ 

These authorities, with the exception of the one 
first quoted, and which may be considered as over- 
ruled, proceed on the assumption that the civil magis- 
tracy of the respective States, authorized to arrest and 
commit offenders against the laws thereof, may, in the 
absence of special statutory provisions, extend their 
jurisdiction to the arrest and detention of fugitive 
criminals from other States, as preliminary to a requi- 
sition for their delivery under the Constitution and 
laws of the United States. Different reasons are as- 
signed for the exercise of this judicial power; yet the 
authorities, with a single exception, agree that the 
power exists,even when not specially conferred by 
statute. The evidence justifying such arrests and de- 
tentions must, as remarked by Chief Justice Booth, be 
sufficient to put the accused on trial before a court 
having jurisdiction for this purpose; and, of course, 
the magistrate in each case must be the judge of this 
evidence, subject to the right of the accused, if com- 
mitted to prison, to have his case re-examined ona 
writ of habeas corpus or certiorari, or of both. 

Where, as is now the fact in most or all of the States, 
and certainly should be in all of them, these prelimi- 
nary proceedings are authorized and regulated by 
special statutes, there, of course, the judicial action 
will find both its reasons and its rules in legislative en- 
actment, and must conform thereto. The Supreme 
Court of California held in the Matter of Romaine, that 
State courts, having the usual powers of common law 
courts, might go so far as to issue writs for the deliv- 
ery of fugitive criminals, ‘‘ without any special legis- 
lation;’’ yet this proposition, if admitted, would not 
be true where legislation has defined the functions of 
such courts, and explicitly assigned the act of delivery 
to the executive authority. 

The Supreme Court of the United States, in Ken- 
tucky v. Dennison, 24 How. 66, held that Congress 
could not, by a legislative act, provide any method for 
coercing the Governor of a State to make the delivery 
of a fugitive criminal, even when all the requisite con- 
ditions have been supplied. He may decline to per- 
form the duty; and if he does, there is no powerin 
the General Government to compel the performance. 
There is no doubt, however, that the legislatures of 
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the several States may impose this duty by law. Some 
of them have done so; and so long as Congress pro- 
vides no other method for the extradition of fugitive 
criminals, every State should make the duty compul- 
sory upon its executive authority. This is required by 
good faith in respect to the end specified by the Con- 
stitution, and sought to be attained by the law of Con- 
gress. 
ny ee 
RAILWAY STRUCTURES UPON LANDS EN- 
TERED WITHOUT AUTHORITY. 

SUPREME COURT OF PENNSYLVANIA, MAY 6, 1878. 


JUSTICE Vv. NESQUEHONING VALLEY RAILROAD Co. 


A railroad company, authorized by its charter to appro- 
priate lands under the power of eminent domain, en- 
tered upon lands without objection from the owner, 
but without taking the proper agen > to acquire 
the lands,and laid its ties and rails. Held, that although 
the company was a trespasser the ties and rails men- 
tioned did not inure to the owner of the land so as to 
entitle him to claim allowance for the value thereof 
upon subsequent proceedings by the company to ac- 
quire the land. 

k RROR to the Common Pleas of Carbon county. 


4 The facts appear in the opinion. 

AGNEw, C. J. This was a proceeding to view and 
value land taken by the Nesquehoning Valley Rail- 
road Company for its railroad, and to assess damages 
therefor. It came into the court below by appeal 
from the finding of viewers, and was tried before a 
jury. 

As stated in the argument of the plaintiff in error, 
there is a single question raised by all the assignments 
of error, to wit, whether the plaintiffs were the owners 
of the ties, rails and other structures placed on the 
land by the railroad company before the 3d of April, 
1874, the date of the verdict in ejectment? The facts 
are few, and fairly raise the question. The plaintiffs 
were the owners of a large tract of land lying at the 
entrance or ‘‘ key’ to the valley, and divided by the 
Nesquehoning creek, leaving fifty acres to the south 
of the stream, consisting of valley and timbered hill- 
side. The railroad nearly bisects these fifty acres. 
In 1869 the railroad company endeavored to purchase 
the whole of this part, but owing to the large number 
of owners, failed to do so. The company entered and 
built its road without objections, except it was noti- 
fied to repair injuries to tenants. A bond was offered 
to the husband of one of the owners, who said he did 
not want it. The facts exhibit no outrage in the tak- 
ing of the property, but the entry was clearly a tres- 
pass. No bond having been filed and approved accord- 
ing to law, the entry was irregular, and subjected the 
company to an action of ejectment, in which judg- 
ment was confessed April 3, 1874, and execution stayed 
until the proceedings to assess the damages should be 
completed. 

The company being a trespasser, and the entry not 
in conformity to law, the question is, whether the ir- 
regular proceeding operated as a dedication in law of 
the property in the ties and rails to the owners of the 
land, so as to entitle them to include these things in 
the assessment of the damages under the railroad law, 
and recover their value as an accession to the value of 
the land taken by the company. A careful considera- 
tion and analysis of the case before us will show that 
it differs in essential respects from that of a mere 
trespasser, whose structures upon the land of another 
inure to the benefit of the owner of the land. 





The common-law rule is undoubtedly that a tres- 
passer who builds on another’s land dedicates his 
structures to the owner. The reason is obvious, for 
like him who sows where he cannot reap, he can ob- 
tain no advantage by his wrong, and having affixed 
his chattels to the realty, they become part of it, and 
he cannot add further injury by tearing them down. 
Even a tenant is, to a modified extent, affected by the 
same rule. If he improves under a covenant, the cov- 
enant governs his right of removal. So if in favor of 
trade he erects structures for his business, doing no 
unnecessary or irreparable injury to the land, yet hav- 
ing done this without consent, he must remove his 
erections before the expiration of his term, other- 
wise he will be presumed to dedicate them to his 
lessor. There is also to be noticed a clear distinction 
between putting down a railroad track under a lease 
and an act of appropriation of the land under a char- 
ter. This is clearly pointed out in Heise v. Pennsyl- 
vania Railroad Co.,12 P. F. Smith, 67. The very in- 
tent of an appropriation of land is to place upon it 
and own and use the structures necessary to carry out 
the charter purpose. Hence no dedication of the ma- 
terial can be inferred in such a case. In this we per- 
ceive how differently the common law itself must 
view the application of its own rules. The great merit 
of the common law, so often commended by jurists, is 
its plasticity as a system of principles, and not merely 
of rigid rules, which can be adapted to new conditions 
in the affairs of men. Modern inventions and dis- 
coveries have so far transcended the conditions of 
former times, that to apply the rule as to a mere tres- 
passer, whose entry is a tort, pure and simple, to the 
case of one authorized to enter for a great public pur- 
pose, merely because of an irregularity in the manner 
of proceeding, would be as vain as to attempt to dress 
a full grown man in the garb of his childhood. 

This is not the case of a mere trespass by one hav- 
ing no authority to enter, but of one representing the 
State herself, clothed with the power of eminent do- 
main, having a right to enter and to place these mate- 
rials on the land taken for a public use — materials es- 
sential to the very purpose which the State has de- 
clared in the grant of the charter. It is true the en- 
try was a trespass, by reason of the omission to do an 
act required for the security of the citizen, to wit, to 
make compensation or give security for it. For this 
injury the citizen is entitled to redress. But his re- 
dress cannot extend beyond his injury. It cannot 
extend to taking the personal chattels of the railroad 
company. They are not his, and cannot increase his 
remedy. The injury was to what the landholder had 
himself, not to what he had not. Then why should 
the materials laid down for the benefit of the public 
be treated as dedicated to him? In the case of acom- 
mon trespasser the owner of the land may take and 
keep his structures nolens volens; but not so in this 
case; for though the original entry was a trespass, it is 
well settled that the company can proceed in due 
course of law to appropriate the land, and conse- 
quently to reclaim and avail itself of the structures 
laid thereon. Harrisburg v. Crangle,3 W. & S. 464; 
McClinton v. Railroad Co., 16 P. F. Smith, 409; Rail- 
road Co. v. Burton, 11 id. 379. And in Harvey v. 
Thomas, 10 Watts, 63, it was held that the subsequent 
proceeding to assess compensation was a protection 
against a recovery of vindictive damages. 

Another evident difference between a mere tort- 
feasor and a railroad company is this, the former nec- 
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essarily attaches his structures to the freehold, for he 
has no less estate in himself, but the latter can take 
an easement only, and the structures attached are sub- 
servient to the purpose of the easement. A railroad 
company can take no freehold title, and when its 
proper use of the easement ceases the franchise is at 
an end. There is no intention in fact to attach the 
structure to the freehold. We have, therefore, these 
salient features to characterize the case before us, to 
wit, the right to enter on land under authority of law, 
to build a railroad for public use, the acquisition 
thereby of a mere easement in the land, the entire ab- 
sence of an intention to dedicate the chattels entering 
into its construction to the use of the land, the neces- 
sity for their use in the execution of the public pur- 
pose, and lastly, the power to retain and possess these 
chattels and the structures they compose by a valid 
proceeding at law, notwithstanding the original ille- 
gality of the entry. For the latter the owner has his 
appropriate remedies, his action of ejectment to re- 
cover the land, and damages for the injury sustained 
by the unlawful entry and holding possession, and 
whatever loss has been caused by these illegal acts. 

There are some analogies bearing remotely on the 
question before us, showing that property is not gained 
by the owner of land because found upon it. Thus in 
case of property carried off by a flood and stranded 
on the premises of another, the owner may follow it, 
enter and take it, or if the owner of the land convert 
it, may recover its value. Foster v. Bindle Co., 4 Har- 
ris, 398; Ellis v. Edwards, 4 Watts, 63. And even a 
sale will not carry unknown secreted valuables. 
Hutchison v. Harris’ Adm’r, 2 Wright, 491. 

But a case bearing a close analogy, indeed, deciding 
the principles on which this case rests, is Meigs’ Ap- 
peal, 12 P. F. Smith, 28. In the year 1862, the United 
States, in the prosecution of the war, erected build- 
ings on the public common of York for military bar- 
racks and hospitals. After the close of the war the 
government was about removing the materials when 
the borough authorities proceeded to enjoin the re- 
moval, on the ground that the buildings had been 
affixed to the realty. In that case we said, referring 
to Hill v. Sewald, 3 P. F. Smith, 271, that the old no- 
tion of a physical attachment had long since been ex- 
ploded in this State, and that the question of fixture 
or not depends on the nature and character of the act 
by which the structure is put in place, the policy of 
law connected with its purpose, and the intentions of 
those cancerned in the act. This language applies 
emphatically to the case now under consideration. It 
was further said then: The nature and character of 
the structures are also to be considered. They were 
not improvements made for objects connected with 
the soil, neither intended to give value to it, nor to 
receive value from it. So precisely here, the railroad 
having no connection with the improvement of the 
land or its uses. ‘The act (says the opinion) is dis- 
tinguishable from that of an ordinary trespasser. 
There was no intent to improve the ground, or to 
make it accessory to some business or employment. 
It was not an assertion of title in the soil, or of an in- 
tention to hold adverse possession. Indeed, there was 
not a single element in the case which characterizes 
the act of a tortfeasor, who annexes his structure to 
the freehold, and is, therefore, presumed to intend to 
alter the nature of the chattel and convert it into 
realty, and thereby to make a gift of it to the owner 
of the freehold.” This language strongly charac- 





terizes the case before us. Here, as there, the purpose 
is a public use; there was no intent to hold adversely 
as a trespasser, nor to improve the ground, or to make 
it useful and valuable by the erection. The rails and 
ties were not intended to be attached to the freehold, 
but were laid down as part of an easement under a 
franchise of the State. There was no intent to use 
the land as an owner would, and no intent to abandon 
the materials to the use of the owner, but they were 
subject to a legal proceeding, resulting in maintaining 
both ownership and use for the charter purposes. We 
think, therefore, the ownership of the rails, ties, etc., 
did not vest in the plaintiffs in error by the mere tres- 


pass in the original entry. 
Judgment affirmed. 


Mercur and Gordon, JJ., dissented. 
em 
WHEN NOTICE TO SOLICITOR IMPUTABLE 
TO CLIENT. 


ENGLISH HIGH COURT OF JUSTICE, CHANCERY 
DIVISION, MAY 2, 1878. 


BRADLEY Vv. Ricues, 38 L. T. Rep. (N. 8.) 811. 


R., a solicitor, gave, in 1870, three several mortgages of 
leasehold property in Middlesex to the plaintiff. The 
mortgages were not registered. In 1875 R. mortgaged 
the same property to W., who registered his mortgage. 
R. acted as mortgagee’s solicitor in each transaction. 
Held, that R.’s knowledge of the earlier mortgages must 
be imputed to W. notwithstanding that it was the in- 
terest of R. to conceal them from him, and that the 
registered mortgage must be postponed. Where the 
interest and duty of a solicitor conflict, the court will 
not presume that he followed his interest. 


ORECLOSURE action. Jonathan Riches, by his 

will dated the lst November, 1841, devised and be- 
queathed all his real and personal estate to his wife, 
Mary Riches, for life, with remainder to his children 
living at her death. The testator died in 1843, pos- 
sessed of considerable leasehold property in Middle- 
sex, and in 1868 his widow died, leaving two children, 
the defendant H. J. Riches, and Mrs. Woodman, 
deceased, late the wife of the defendant F. J. Wood- 
man. 

The defendant Riches was a solicitor, and from 1854 
was employed as solicitor by the defendant Wood- 
man. He was also employed as solicitor by the plain- 
tiff. In September, 1870, he obtained an advance of 
£1,000 from the plaintiff upon the security of his in- 
terest in a leasehold house in St. John’s Wood, part of 
the estate of the testator Jonathan Riches, and de- 
posited with the plaintiff a lease of that property 
which had been granted to the testator in 1837. On 
the 30th of the same month the plaintiff advanced to 
the defendant Riches a further sum of £1,000 upon 
the security of leasehold property in Upper Porches- 
ter street, further part of the testator’s estate, and 
the defendant Riches deposited with him certain 
deeds relating to the property, one of which was a 
lease granted to the testator in 1831. On the 2lst 
February, 1874, the plaintiff advanced to the defend- 
ant Riches the produce of £3,000 new three per cent 
annuities, which was secured by a charge upon the 
defendant Riches’ interest under his father’s will. 
The defendant Riches acted as solicitor for the plain- 
tiff in all three mortgages; they were not regis- 
tered. 

In May, 1875, the defendant Riches executed a mort- 
gage to the defendant Woodman, by which he charged 
all the interest trust property, and claim of him the 
said H. J. Riches of, in, or upon the real and personal 
estates and the effects of the said Jonathan Riches 
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and Mary Riches, to secure the total sum of £10,490, 
which was the result of a statement of accounts come 
to after considerable pressure on the part of the de- 
fendant Woodman. The last-mentioned mortgage 
was duly registered in Middlesex on the 8th July, 1876. 
None of the mortgages comprised the legal estate in 
the property. which was outstanding. 

In this action the plaintiff claimed priority for his 
mortgages over that of May, 1875, on the ground that 
Woodman must be taken to have had notice of the 
unregistered incumbrances. 


North, Q. C., and Speed, for plaintiff. 


Cookson, Q. C., and Whitehorne, for defendant 
Woodman, cited Credland v. Potter, 31 L. T. Rep. (N. 
S.) 522; L. R., 10 Ch. 8, and Neve v. Pennell, 2H. & M. 
170, as to the liability to registration of the earlier in- 
cumbrances. Notice to Woodman is not clearly proved 
so as to bring the case within Le Neve v. Le Neve, 3 
Atk. 646. According to Sir W. Grant in Wyatt v. Bar- 
well, 10 Ves. 435, 439, the benefit of registration will 
only be taken away where there is such notice as 
makes it fraud to take the subsequent mortgage. See 
also Chadwick v. Turner, 14 L. T. Rep. (N. 8.) 86; L. 
R., 1 Ch. App. 310, 319. (Fry, J., referred to Agra 
Bank, limited, v. Barry, L. R.. 7 H. of L. 135, 157.) 
Riches, being the mortgagor, was not our solicitor 
quoad the mortgage, so as to raise a presumption of 
notice. He had an interest to conceal from us the earlier 
mortgages, aud this keeps us outside the considera- 
tions on which the doctrine of constructive notice de- 
pends, according to Kennedy v. Green, 3 M. & K. 699, 
719. 720; Waldy v. Gray, 32 L. T. Rep. (N. 8S.) 581; L. 
R., 20 Eq. 238. [Fry, J. There the presumption of 
notice was negatived by fraud on the part of the so- 
licitor; here fraud is not imputed to Riches.] And 
this fact of his being the mortgagor, and having an 
interest to conceal, distinguishes this case from Rol- 
land v. Hart, 25 L. T. Rep. (N.S.) 191; L. R., 6 Ch. 678, 
where actual notice was held to be proved. They re- 
ferred also to Atterbury v. Wallis, 8 De G. M. & G. 454; 
Espin v. Pemberton, 3 De G. & J. 547; Hewitt v. Loose- 
moore, 9 Ha. 449; Thompson v. Cartwright, 2 De G. J. 
&S. 10; Perry v. Holl, 2 De G. F. & J. 38; Hiorns vy. 
Holtom, 16 Beav. 259; Greenslade v. Dare, 20 id. 284. 

Chester and Bardswell, for other defendants. 


Fry, J., after stating the facts, said: Prima facie 
of course the registered mortgage of May, 1875, would 
have priority over the unregistered mortgages of 1870 
and 1874, but the plaintiff seeks to displace that by 
showing that in the mortgage of 1875 the defendant 
Riches was acting not merely as mortgagor, but as so- 
licitor for the mortgagee. It becomes, therefore, nec- 
essary in the first place to inquire whether that be so 
or not. [His Lordship then discussed the pleadings 
and the evidence, and concluded, as a matter of fact, 
that the defendant Riches was the solicitor of the de- 
fendant Woodman in the matter of the mortgage of 
May, 1875.] The next question which arises is this: 
Looking at the circumstances of the case, must I im- 
pute the knowledge which Riches of course had of the 
prior charges of September, 1870, and February, 1874, to 
the defendant Woodman? Now upon that the cases 
seem to me to lay down the rule clearly. You must, 
in the first place, look at what the circumstances of 
the case are, excluding from the circumstances of the 
case any statement of the principal as to whether he 
had actual knowledge or not. If the circumstances 
of the case are such as in the ordinary course they 





are, then the solicitor must be assumed to have com- 
municated the fact to his client. The knowledge of 
the agent is, to use the language of Lord Chelmsford, 
in Espin v. Pemberton, ubi sup., p. 554, the imputed 
knowledge of the client. It appears to me to be clear 
that the presumption or imputation, when it arises, is 
something which the client cannot be allowed to re- 
but. If it could be rebutted, it was amply rebutted 
in Le Neve v. Neve. If it could be rebutted, the lan- 
guage of Lord Hatherley in Rolland v. Hart could 
not be upheld. He explains there why, in his view, 
that imputation or presumption cannot be rebutted. 
His Lordship says this (ubi sup., p. 682): ‘‘The pur- 
chaser of an estate has, in ordinary cases, no personal 
knowledge of the title, but employs a solicitor, and 
can never be allowed to say that he knew nothing of 
some prior incumbrance, because he was not told of it 
by the solicitor. It cannot be left to the possibility or 
the impossibility of the man who seeks to affect you 
with notice being able to prove that your solicitor did 
his duty in communicating to you that which, accord- 
ing to the terms of your employment of him, was the 
very thing you employed him to ascertain.’’ There- 
fore, what I have got to do is this: to look at the cir- 
cumstances, to see whether the presumption or impu- 
tation of knowledge arises. Now what are the cir- 
cumstances in this case? In the first place Riches was 
the solicitor for Bradley, and owed Bradley this duty, 
either to register the mortgages of 1870 and 1874, or to 
tell any subsequent client of his own about to advance 
money upon the same property that those mortgages 
existed. That was his duty. In the next place, he 
was solicitor for Woodman in the matter of the mort- 
gage of 1875, and he was bound by his duty to com- 
municate any thing and every thing that was material 
to Mr. Woodman in his character of solicitor. It is 
said he had an interest not to communicate, because, 
being mortgagor as well as solicitor, it is possible that 
the transaction might have gone off, and he would not 
have obtained the benefit which he did by that mort- 
gage if he had communicated the fact. But I will not 
lay down this rule, that where a solicitor owes a duty 
on the one side, and has an interest on the other, the 
presumption arises that he follows his interest and not 
his duty. I shall, on the contrary, presume that in 
this case he performed his duty, even although it was 
against his interest. I think the special circumstances 
of the case must be looked at. The defendant Riches, 
being pressed by Woodman to furnish the accounts, 
to give security, and to pay off the sums which were 
then due, was unable to do it. Thereupon the best 
security to be got was got. And that appears from 
the recitals in the mortgage, which it is not necessary 
to refer to. Therefore, even supposing that such a 
presumption could arise, I should not allow it to pre- 
vail in this case. But I desire to put my decision 
mainly upon this, that where there is an interest and 
a duty, I shall not presume that he will follow his in- 
terest and neglect his duty; the result, therefore, is, 
that in my judgment there is nothing whatever to 
take the case out of the ordinary case of a solicitor 
being employed by a mortgagee to obtain a mortgage. 
When he is so employed, the knowledge of the so- 
licitor is the imputed knowledge of the client. Here 
the solicitor knew of the earlier mortgages, and, there- 
fore, I impute that knowledge. It appears to me that 
it is the case of Le Neve v. Le Neve over again. I 
therefore hold that the mortgage of 1875 was subse- 
quent to the other mortgages. 
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THE WORK OF THE JUDGES IN NEW 
YORK CITY. 


YTIMULATED bya casual controversy I have de- 
voted a leisure afternoon to an endeavor to ascer- 
tain the truth of a prevalent opinion that our city 
judges “ take things easy.’’ The Daily Register, the 
official law paper, publishes daily the calendars of the 
courts with the names of the judges assigned to each 
duty. Asageneral rule the judge so assigned really 
performs the duty, though at times they interchange 
one with the other and occasionally a branch of a 
court breaks down entirely for a day for want of a 
judge to hold it. In making up my statistics I have as- 
sumed that each judge held the court to which he ap- 
pears, as assigned from day to day in the Register. In 
its general result this is correct, and it certainly does 
uot lead to any understatement of the days that each 
judge attended court. But on the other hand, the 
Register does not give with regularity, from day to 
day, the names of the judges assigned to chamber 
business in any of the courts except the Supreme, for 
the reason that none of the courts but the Supreme 
have a regular chamber calendar. Therefore, as to all 
the courts except the Supreme, my statistics are de- 
fective as to the chamber business. I have ascertained 
that for this reason, in the aggregate, the Superior 
Court should be credited with about 85 days more ser- 
vice than my figures give; the Common Pleas about 
142 days more, and the Marine Court 260 days more. 

It should be borne in mind, however, that mere sit- 
ting in court does not by any means constitute all the 
work that falls upon a judge holding General Term, 
Special Term or Chambers. The business of all of 
these branches notoriously involves much study out of 
court. On the other hand the circuits and jury terms, 
as a general thing, impose no labor out of court upon 
the judges who hold them. The circuits and trial 
terms never last longer than from 10‘ o’clock to 4 
each day, with a long half hour taken out for lunch. 
The Common Pleas and Superior Courts do not open 
till 11. The calendars frequently “break down,”’ so 
that I believe it is safe to say the judges holding 
circuits and trial terms sit on an average, on the days 
they are assigned to sit, not more than three hours 
and a half a day; certainly, not more than four. The 
chamber business of the Supreme Court will average, 
at the outside, five hoursaday. The chamber busi- 
ness of the Superior and Common Pleas does not aver- 
age two hours aday. These facts are to be borne in 
mind in contrasting the labors of individual judges. 
It should be added that occasionally some judge — 
notably Donahue — has held the Chambers and Circuit 
on the same day. I have counted him with only one 
day, giving him credit for the chambers as involving 
work out of court. Justice requires that attention 
should be called to Judge Barrett's ill health as affect- 
ing his attendance. 

It will be noticed that in the Superior Court the 
variation in the number of days in court, for each 
judge, is very small, the lowest number being 115 and 
the highest 123. The chamber business, already re- 
ferred to as not fully accounted for, should probably 
be distributed with substantial equality, adding about 
17 days to the totals of each judge. In the Common 
Pleas, with the exception of the Honorable Chief 
Justice Daly, there is almost as great uniformity, the 
lowest being 112 days, and the highest 133, with about 





142 days of unspecified chamber business to be credited 
to the five judges, or on an average, 28 days each. 

In the Marine Court, when the 260 days chamber 
business are properly distributed, there will be nearly 
the same uniformity. 

Taking the whole 27 judges they are credited with a 
total of 3,145 days, or an average of 116 11-27 days each. 
If the omitted chamber business were added, it would 
make a total of about 3,630 days, or 134 12-27 days to 
each on an average. 

If these figures are believed to be unfair to any court 
or judge it will be easy to correct them by furnishing 
the precise figures, as they can be gathered from the 
minutes of the courts. I believe that my figures in the 
aggregate and in detail overstate rather than under- 
state the number of days on any portion of which the 
judges are actually holding court. Among lawyers 
there will probably be more difference of opinion as to 
whether an average of 134 days in court a year is suf- 
ficient labor to impose upon a judicial officer. Outside 
of the bar I fear there will be little if any difference 
of opinion. My figures are for the year commencing 
July 1, 1877, and ending June 30, 1878. Lex. 

Number of days in which the Judges held court 
from July 1, 1877, to June 30, 1878: 

SUPREME COURT. 


GMS TTR. 26 ccccckccccese eee 
Oyer and Terminer 
Chambers 


Noah Davis: 


General Term 
Oyer and Terminer 
Chambers 


Circuit 
ERE as ain 
i sg SR ae 


Circuit... 
Chambers.... 
Special Term. 


Special Term 
Oyer and Terminer 


SUPERIOR COURT. 
Trial Term 
General Term .. 
Special Term 


Wn. E. Curtis: 


Trial Term 
Special Term 
General Term 
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Trial Term 
General Term 
Special Term 


C. F. Sanford : 


COMMON PLEAS. 
Trial Term 
General Term 
Chambers 


Charles P. Daly : 


Trial Term 
General Term . 
Chambers 


Trial Term 
General Term 
Chambers 


G. M. Van Hoesen: 


H. W. Robinson: Trial Term 
General Term 


Chambers 
Total 


Robt. Lawrence : Trial Term 
General Term.... 


Chambers........ 
Total 


MARINE COURT. 


Trial Term 
General Term 


David McAdam : 


Trial Term 


Charles Goepp: 
General Term 


Total 


J.P. Sinnott: Trial Term 


General Term 


Trial Term 
General Term 


Trial Term 
General Term 


CRIMINAL COURTS. 
Jobn K. Hackett .. 
H. A. Gildersleeve 
Josiah Sutherland 


THE ACT REPEALING THE BANKRUPT LAW. 
HE following is the text of the act to repeal the 
Bankrupt law which takes effect the Ist of the 
coming month. 
AN Act TO REPEAL THE BANKRUPT LAw. 


Be it enacted by the Senate and House of Represent- 
atives of the United States of Americain Congress 
assembled, That the bankrupt law approved March 2d, 
1867, title 61, Revised Statutes, and an act entitled “‘ An 
act to amend and supplement an act entitled An act to 
establish a uniform system of bankruptcy throughout 
the United States, approved March 2, 1867, and for 
other purposes, approved June 22, 1874,”’ and all acts 
in amendment or supplementary thereto or in explana- 
tion thereof, be, and the same are hereby, repealed: 
Provided, however, That such repeal shall in no man- 
ner invalidate or affect any case in bankruptcy insti- 
tuted and pendingin any court prior to the day when 
this act shall take effect; but as toall such pending 
cases and all future proceedings therein, and in re- 
spect of all pains, penalties and forfeitures which shall 





have been incurred under any of said acts prior to the 
day when this act takes effect, or which may be there- 
after incurred, under any of those provisions of any of 
said acts which, for the purposes named in this act, 
are kept in force, and all penal actions and crimina 
proceedings for a violation of any of said’acts, whether 
then pending or thereafter instituted, and in respect 
of all rights of debtors and creditors (except the right 
of commencing original proceedings in bankruptcy), 
and all rights of and suits by or against assignees, under 
any or all of said acts, in any matter or case which 
shall have arisen prior to the day when this act takes 
effect (which shall be on the first day of September, 
A. D. 1878), or in any matter or case which shall arise 
after this act takes effect, in respect of any matter of 
bankruptcy authorized by this act to be proceeded with 
after said last-named day, the acts hereby repealed 
shall continue in full force and effect until the same 
shall be fully disposed of, in the same manner as if 
said acts had not been repealed. 
Approved June 7th, 1878. 


——___@———— 
RECENT AMERICAN DECISIONS. 


SUPREME COURT OF CONNECTICUT.* 
BROKER. 


When real estate broker not entitled to commission.— 
The defendant agreed to pay the plaintiff, a real estate 
broker, $70, if he would find a person with whom he 
could exchange certain land owned by him for other 
land on satisfactory terms. The plaintiff found A, who 
offered to give the defendant for his land certain real 
estate of his own, which he stated to be incumbered to 
the amount of $3,000 and no more, and a certain sum in 
money. The defendant accepted the offer and the 
parties agreed to meet at the plaintiff's office at a later 
hour the same day and execute the deeds, which the 
defendant requested the plaintiff to prepare. The 
plaintiff prepared the deeds and A attended ait the 
time agreed, but the defendant did not come, and 
never consummated the exchange. It appeared that, 
after the parties separated at the first meeting, the de- 
fendant discovered that there was a lien of $300 for un- 
paid taxes on A’s land, but he did not inform A or give 
any reason for abandoning the exchange. A had failed 
to mention the tax lien by inadvertence, and was able 
and prepared to pay the taxes and remove it. Ina 
suit brought by the plaintiff to recover the $70 for pro- 
curing a party to make the exchange, it was held that 
he could not recover. The defendant, finding that A 
had misstated the amount of the incumbrance on his 
property, had a right to drop the negotiation at once, 
without further communication with him. Rockwell 
v. Newton. 

CRIMINAL LAW. 

Rape: evidence of.— Upon an indictment for rape 
the testimony of uke woman upon whom the offense 
was committed may be confirmed by evidence that she 
had told the same story cut of court; and this evidence 
is not limited to the meve fact of her having made such 
a statement, but may extend to the particulars of it. 
State v. Kinney. 

HIGHWAY. 

Right of public as to spring on side of.—The selectmen 
of atown have no right, as against an owner of land on 
the highway, to divert the water from aspring on 





*Appearing in 44 Connecticut Reports. 
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such owner’s side of the highway, to a public watering 
trough on the other side. Town of Suffield v. Hathaway. 


LIFE INSURANCE. 

1. Forfeiture of policy by non-payment of premium.— 
L. was insured in a life insurance company by a policy 
which provided that the annual premium, payable in 
part in cash and in part by a premium note, should be 
paid on or before the 9th of May in each year. The 
company sent him a notice of the premium falling due 
on the 9th of May, 1874, which he returned for correc- 
tion, an error being discovered in it, and a new notice 
was sent him, which reached him on the 9th of May. 
On that day he delivered a check for the cash part of 
the premium to B., who had conducted the business 
with the company for him, but was not its agent, and 
B. on the 13th of May delivered the check to an agent 
of the company, who gave him a renewal receipt for L. 
L. had died suddenly on the 13th, before the agent re- 
ceived the check, but he had no knowledge of the fact 
when he received it. The premium note that was to 
have been given atthe same time was never given. 
Held, that, upon these facts, as not affected by any 
question of estoppel, the policy was forfeited. Lewis 
v. Phenix Mutual Life Insurance Co. ‘ 

2. The failure to make the premium note would have 
been enough of itself to work a forfeiture of the policy. 
Ib. 

3. Local agents cannot establish custom nullifying pro- 
visions of policy.—In addition to the provision of the 
policy that the premium must be paid on or before the 
day it fell due, there was a notice ou every renewal cer- 
tificate issued, that no agent had authority to receive 
any premium after the day it became due without 
special permission from the officers of the company. 
Held, that the local and limited agents of the company 
were not to be regarded as having the power, by a 
mere course of dealing on their part with the policy- 
holders, to establish a custom which would nullify 
these provisions and bind the company without its 
conseut or knowledge. Ib. 

MUNICIPAL CORPORATION. 


1. Not liable to property owners for damage done by 
fixing grade of street.—The duty on the part of acity 
of opening a public street carries with it the right to 
determine the grade of the street and the manner of 
constructing it. With the exercise by the city author- 
ities of their discretion in the matter no other tribunal 
has any right to interfere, so long as they keep within 
the limits of their powers. If, in such a case, private 
property is incidentally damaged, the party injured 
may or may not be entitled to compensation, accord- 
ing to the circumstances; but such damage, unless 
possibly in extreme cases, affords no reason for the in- 
terference of a court of equity. Where a city, in the 
discharge of a duty imposed by law, has by adverse 
proceedings taken land for a public street and paid the 
damages legally assessed, it is not liable for an injury 
incidentally and necessarily caused to the adjoining 
land by the grading and working of the street ina 
proper manner. It is presumed in such a case that the 
city, in taking and paying for the land for a street, 
took, as an incident, a right to establish the grade ac- 
cording to its own judgment, and to bring the street 
to that grade, without further compensation. Fellows 
v. City of New Haven. 

2. Cannot impose tax wnder power to regulate laying 
pipes in streets.— The Legislature incorporated the New 
Haven Water Company, with power to open the 








grounds in any streets of the city of New Haven, for 
the purpose of laying and repairing water pipes, and 
to establish the water rents to be paid. At a later 
session, and after the company had expended a large 
amount, the Legislature granted a revised charter to 
the city, in which the common council were author- 
ized “‘ to regulate or prohibit the excavating or open- 
ing of the city streets, for public or private purposes, 
and to regulate the laying of gas pipes, water pipes 
and drains.’”’ Under this grant the common council 
passed an ordinance requiring the water company to 
pay $1 for a license to open an unpaved street, $10 for 
every nine hundred feet of pipe laid, and $50 for open- 
ing any paved street. Held, (1) that the right con- 
ferred upon the common council, so far as the opera- 
tions of the water company were concerned, was one 
of regulation merely; (2) that under this power the 
common council had the right to establish a reason- 
able fee for granting a license to the company to open 
a street; but that there could not be an assessment 
of taxes for revenue under the form of a license fee; 
(3) that the amount of the fee should be fixed with ref- 
erence to the reasonable cost of issuing the license; 
(4) that the fees established by the common council were, 
both in their amount and in the graduated principle 
upon which they were fixed, unreasonable and illegal. 
City of New Haven v. New Haven Water Co. 


OFFICER. 

Appointment of, to be by majority of common council: 
majority of quorum sufficient.--By the charter of the city 
of Hartford, a city attorney is appointed by a major 
vote of the entire court of common council in joint 
convention assembled. Held, (1) that a quorum, and 
a quorum only, of each branch of the common coun- 
cil was necessary to make a convention of the entire 
common council; (2) that the major vote intended 
was a major vote of those actually assembled and par- 
ticipating in the ballot, and not a major vote of all the 
members elected; (3) that a blank vote cast was to be 
counted. State ex rel. Cole v. Chapman. 

PAYMENT. 

Receipt of swm tendered in full for unliquidated debt. 
—Where a debt is unliquidated, the acceptance by the 
creditor of money, tendered by the debtor as “‘in full 
of all account,” precludes the creditor from recover- 
ing more. And this, although the creditor declares at 
the time that he receives it only to apply on the debt, 
so long as the debtor does not assent to his so receiv- 
ing it. Potter v. Douglass. 

PUBLIC POLICY. 

Rule as to employment of workmen void by.— A rail- 
road company, doing a large business in transporting 
coal from a seaport to the interior, and owning docks 
and hoisting apparatus, the coal being shoveled into 
tubs which were swung over the freight cars by a der- 
rick, adopted a rule that masters of vessels should em- 
ploy as shovelers on board their vessels only such men 
as the railroad company should provide, the masters 
paying their wages at a fixed rate, which was intended 
to be and generally was the market price for such 
work. This rule was adopted for the purpose of se- 
curing steady and reliable shovelers and a greater dis- 
patch of the business, and was one of general con- 
venience, except that masters of vessels were able at 
times to hire men for less than the prescribed wages; 
but the rule was not made necessary by the state of 
the coal traffic at that port. The duty of the master 
of the vessel was to deliver the coal to the railroad 

















THE ALBANY LAW JOURNAL. 


177 











company with no unnecessary delay, but so long as he 
did this he had aright to employ such men as he 
pleased to do the work. Held, (1) that the railroad 
company had no right to make and enforce the rule; 
and (2) that the rule in this case was not to be regarded 
upon the facts as a rule made by the railroad company 
as a wharf-owner. Johnson v. 318 Tons of Coal. 
SALE OF REAL ESTATE. 

Who is not bona fide purchaser.— A purchaser of real 
estate gave no consideration beyond a mortgage back 
for the price, with a stipulation in the mortgage deed 
that the mortgage debt was not to be paid any further 
than it could be obtained from the mortgage. Held 
not to be a bona fide purchaser, as against a party who 
had taken a prior voluntary conveyance. Alden v. 


Trubee. 
TAXATION. 


Public property exempt from.—Most public property 
is in terms made exempt from taxation, but without 
any such statutory protection it would be exempt upon 
general principles. Such public property is generally 
procured by taxation, and it is against principle that 
the product of one taxation should be made the sub- 
ject of another. Town of West Hartford v. Board of 
Water Commissioners. 

TITLE. 

Personal property sold remaining in possession of 
vendor.— Hay in a barn was sold by a bill of sale that 
provided that it should remain in the barn of the ven- 
dor until the vendee should see fit to remove it. The 
vendee endeavored to hire a barn to which to remove 
it, but did not obtain one till twelve days after. In 
the meantime the hay was attached by acreditor of 
the vendor. Held, (1) that the provision in the bill 
of sale as to the hay remaining in the barn did not 
constitute a lease of the barn to the vendee; (2) that 
the vendee did not take possession within a reasonable 
time, and that, therefore, the property was held by the 
attachment. Seymour v. O’ Keefe. 

—__ > —_____ 
RECENT ENGLISH DECISIONS. 


BILL OF EXCHANGE. 


Accommodation acceptance: form of bill: evidence of 
property in goods.—One V. D. accepted a bill of ex- 
change drawn by 8S. D., in this form: ‘‘ Four months 
after date pay to my order the sum of 5001. value re- 
ceived in coals and advance per Eskdale.’’ The re- 
spondents, the indorsees of the bill, recovered judg- 
ment on it against V. D., who had at that time ina 
store belonging to him coals sufficient to meet the 
amount of the judgment. Held (reversing the judg- 
ment of the court below), that in the presence of un- 
contradicted evidence, that V. D. was a mere agent, 
selling on commission for 8S. D., that the coals in fact 
belonged to S. D., and that the bill was accepted for 
the accommodation of 8S. D., the court was not justified 
in coming to the conclusion from the fact that the coal 
was in the possession of V. D., coupled with the state- 
ment on the face of the bill that value had been re- 
ceived in coals,and advance per Eskdale, that V. D. 
had such a legal interest in the coal as would make it 
applicable to the satisfaction of his judgment debt, as 
against the trustee under the liquidation of 8. D. Priv. 
Council, June 27, 1878. Hood v. Stallybrass, 88 L. T. 
Rep. (N. 8.) 826. 

COMMON CARRIER. 

1. Railway company: conditions limiting liability of 

company for d ge: just and reasonable conditions : 








fair option of alternative rates: railway and canal traffic 
act 1854 (17 £18 Vict., c. 31, 8. 7).—Where the servant of 
the plaintiff, the sender of goods, signed a consignment 
note on which there was notice that the defendant 
railway company charged alternative rates, lower or 
higher according as the goods were carried at owner’s 
or at company’s risk, and it was in evidence that the 
higher rate which was within the parliamentary limit 
was posted up in the office of the company; that if the 
sender had declined to send on the conditions con- 
tained injthe consignment note at the lower rate a gen- 
eral consignment note would have been offered him 
for carriage of the goods at the high rate; and that 
the consignment note signed on behalf of the plaintiff 
had been in general use for a long time and had been 
adopted by the plaintiff. Held, that under the circum- 
stances there was a sufficient offer of an option to ren- 
der the contract contained in the consignment note 
reasonable within the Railway and Canal Traffic Act, 
1854. Where a railway company charge alternative rates 
for conveyance of cattle or goods, the lower rate being 
at’owner’s risk, a priori the higher rate, if within the 
parliamentary limit, is not necessarily unreasonable 
or prohibitory. It is a question for the jury whether 
the higher rate is unreasonable in the sense that it is 
so high as to be prohibitory; and the mere fact that 
the lower rate is solow that cattle dealers invariably 
avail themselves of itis not, standing alone, evidence 
that the higher rate is unreasonable or prohibitory. 
Exch. Div., March 4, 1878. Foreman v. Great Western 
Railway Company, 38 L. T. Rep. (N. 8.) 851. 

2. Principal and agent: illiterate agent: liability of 
principal for acts of agent.—A man who can read, who 
sends an agent who cannot read, to sign adocument or 
to enter into a contract in which a document must to 
his knowledge be signed, cannot dispute his liability 
onthe document so signed, on the ground that his 
agent could not read its contents; forin such a case 
the principal must be taken to be in the same position 
as though he had signed it himself without reading it. 


Ib. 
SURETYSHIP. 


Alteration of contract: discharge of surety.— Plain- 
tiff let a farm to G. B. as yearly tenant, with a flock of 
sheep. Defendant executed a bond, as surety for G. 
B., to secure the re-delivery of the flock to plaintiff in 
good condition at the end of the tenancy. Plaintiff 
gave G. B. notice to quit, which was invalid as a no- 
tice to quit in April, 1876, but effectual for April, 1877. 
Before April, 1877, plaintiff and G. B. agreed that the 
notice should be withdrawn, that G. B. should sur- 
render one field, and the rent be reduced by 101. Sub- 
sequently the tenancy was determined, and the flock 
was then found to be reduced in number, and deterior- 
ated in value. Inanaction on the bond the jury found 
that the new agreement with G. B. had not made any 
substantial or material difference in the relation be- 
tween the parties as regarded G. B.’s capacity to do 
the things mentioned in the condition of the bond. 
Denman, J., gave judgment for defendant. Held, by 
Cotton and Thesiger, L. JJ., affirming this judgment 
(Brett, L. J., dissenting), that, notwithstanding the 
finding of the jury, the alteration was one which might 
prejudice defendant, and therefore he was discharged 
from liability as surety. Ct. App., June 7, 1878. Holme 
v. Brunskill, 388 L. T. Rep. (N. S.) 838. 


STATUTE OF FRAUDS. 
Sale of goods: acceptance by vendee.— Plaintiff verb- 
ally sold to defendant six bales of wool. On 8lst July 
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the goods were sent off by plaintiff, and delivered at a 
railway station, and were received there and taken to 
his own premises by defendant, who then unpacked 
the wool, and wrote the same day to plaintiff stating 
that two of the bales were inferior to sample, and add- 
ing, ‘‘ Please say what is to be done in the matter.” 
Plaintiff replied by a letter of 1st Aug., denying that 
the bales were not equal to sample. On 4th Aug., 
defendant, who had been from home since lst Aug., 
returned, and having seen plaintiff's letter, sent the 
goods back to the railway station, and telegraphed to 
plaintiff refusing to accept them. Between 3lst July 
and 4th Aug., defendant offered the goods for sale in 
the market, stating, however (according to his own 
evidence), that he had not accepted the goods, and that 
he would have to make other arrangements before he 
could sell. Plaintiff having brought his action to re- 
cover the price of the goods from the defendant, the 
jury at the trial found that two of the bales were not 
equal to sample, and Hawkins, J., thereupon directed 
a verdict, and gave judgment for defendant. Held, 
that judgment was rightly entered for defendant, as 
there was no evidence of a sufficient acceptance and 
receipt of the goods, within section 17 of the Statute of 
Frauds, to take the case out of the statute; and the 
defendant’s conduct had not precluded him from re- 
jecting the goods as not equal tosample. (Kibble v. 
Gough, 38 L. T. Rep. (N. 8.] 204, distinguished.) Ct. 
App., June 25, 1878. Rickard v. Moore, 38 L. T. Rep. 
(N. 8.) 841. 


RECENT BANKRUPTCY DECISIONS. 


ASSIGNMENT FOR CREDITORS. 


Deed of assignment by bankrupt not void by common 
law: what facts will not avoid it.—W. assigned his 
property for the benefit of all his creditors. A few 
days afterward judgments were entered and enrolled 
against him. ‘The enrollment, by law of this State, 
gave liens on the property of W. He filed a petition 
in voluntary bankruptcy within sixty days from the 
date of the assignment. Held, that the assigument 
was not void at common law; was only void under 
the bankrupt law as against the assignee, and that the 
property was not W.’s, but that of the trustee, and no 
lien existed in favor of the judgment creditors. Held 
further, that neither of the following facts rendered 
the deed of assignment void, viz.: lst. That it was 
made to a trustee who was the clerk of W.; 2d. 
That it was made to a trustee of little or no property, 
but of excellent character, without requiring bond; 
8d. That it required a sale of the goods for cash, but 
permitted a sale on a credit of not exceeding thirty 
days, if the trustee deemed this best; and 4th. A 
subsequent proposition of W. to pay a certain amount 
to his creditors, coupled with a threat of bankruptcy, 
did not of itself vitiate the deed. The trustee was sub- 
sequently chosen assignee in bankruptcy. Held, that 
upon the execution of the assignment to him by the 
register the title became vested in him from the date 
of the assignment, and this being so, all his acts as 
trustee, performed in accordance with the deed of as- 
signment, intermediate its date and bankruptcy, must 
be approved. U. 8. Dist. Ct., N. D. Mississippi. In 
re Walker, 18 Nat. Bankr. Reg. 56. 


ATTACHMENT. 


Where attachment fails by bankruptcy, attaching cred- 
itor not entitled to costs.—Where an attachment lien 





fails in consequence of proceedings in bankruptcy, the 
attaching creditor is not entitled to have his costs al- 
lowed and paid out of the bankrupt’s estate, unless it 
is clearly shown that his design was to employ the at- 
tachment in aid of bankruptcy proceedings, and that 
the creditors generally were benefited thereby. U.S. 
Dist. Ct., W. D. Michigan. In re Irons & Coon; Ex 
parte Adler, 18 Nat. Bankr. Reg. 95. 


COMPOSITION. 


1. When proceedings are regularly begui..—Proceed- 
ings in composition are regularly begun when the peti- 
tion in bankruptcy alleges facts sufficient to show ju- 
risdiction. U.S. Dist. Ct., 8S. D. New York. In re 
Wronkow & Hogan, 18 Nat. Bankr. Reg. 81. 

2. What is proper composition.—A composition which 
provides, in addition to an offer in money in deferred 
payments, that the real estate which the bankruptcy 
assignee has acquired shall be converted into money 
for the use of the creditors, is proper. Ib. 

3. Attendance of debtor at meetings.—Debtors are 
not required by section 17 of the Bankruptcy Amend- 
ment Act, approved June 22, 1874, to attend any meet- 
ing in composition except the first. Ib. 

4. Excuse for absence.—The creditors at the first 
meeting are to decide as to the sufficiency of the ex- 
cuse for the absence of the debtor, and their decis- 
ion should not be disturbed, except for good cause 
shown. Ib. 

5. Majority controls.—While the rights of the mi- 
nority creditors should be carefully protected against 
all unreasonable acts of the majority, the judgment 
of the requisite majority should always be allowed to 
prevail, unless obtained without sufficient considera- 
tion or by some unfairness or undue influence. Ib. 

6. When court will not interfere. —The appellate court 
will not inquire into the question whether the compo- 
sition is for the best interests of the creditors, unless 
specific errors in the action of creditors or the court 
below can be pointed out which, if sustained, would 
change the judgment. The court will refuse to relieve 
creditors who fail to present their objections at the 
first meeting in composition, except they make a clear 
case for equitable interference in their behalf. Ib. 

C@RPORATION. 

1. Bankrupts agents and officers of: use of corporate 
funds.—The bankrupts were the general business 
agents of a corporation, and as such were authorized 
to receive and disburse all the moneys of the corpora- 
tion ‘* except subscriptions to its capital stock.’ B., 
one of the bankrupts, who was treasurer of the cor- 
poration, received subscriptions to the capital stock, 
which he paid into the business of his firm. It did 
not appear that any stockholder or director of the 
corporation except B. and his partner had any knowl- 
edge of the misappropriation of the funds. Held, that 
B. was liable personally therefor; that the firm, hav- 
ing taken the funds with knowledge that it was not 
entitled to receive the same, was equally liable, and 
that proof could be made against both estates, U.S. 
Dist. Ct., 8. D. New York. In re Baxter & Ralsion, 
18 Nat. Bankr. Reg. 62. 

2. What does not amount to payment.—The bank- 
rupts, as such agents, consigned goods of the corpora- 
tion for sale to an English firm, of which B. was a 
member. Prior to the receipt of the goods, said firm 
had accepted and paid drafts of the bankrupts to an 
amount exceeding the value of all their consiguments, 
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and on that account claim that they have accounted 
with the bankrupts and paid over the proceeds of the 
goods to them. Held, that this was not a payment 
which would discharge said firm from liability, and 
that the claim for such proceeds, being for a partner- 
ship liability of B., ranks in the distribution of his 
individual estate after his individual debts. Ib. 


PARTNERSHIP. 


Joint creditors: successive firms.—Joint creditors 
share equally in joint assets, whether their debts are 
partnership debts or not. The bankrupts were form- 
erly partners under the firm name of O. L. Nims & 
Co., and failed without assets. Shortly thereafter they 
commenced business again as partners, under the firm 
name of OU. L. Nims, agent, and failed, leaving assets. 
Held, that the creditors of the old firm were entitled 
to share equally with the partnership creditors in the 
partnership assets. U.S. Dist. Ct., N. D. New York. 
Inre Nims & Long, 18 Nat. Bankr. Reg. 91. 

PRACTICE. 

When debtor cannot appeal to protection of court.— 
The debtor filed a voluntary petition in bankruptcy, 
but objected to being adjudged bankrupt thereon, and 
no adjudication has ever been made. At the time of 
filing such petition he also filed a petition for composi- 
tion. The first meeting of creditors has been held 
and the resolution of composition adopted and con- 
firmed by the requisite number of creditors. Prior to 
the conclusion of such meeting, an opposing creditor 
commenced an action to recover a provable debt de- 
scribed in the debtor's statement, and levied an attach- 
ment upon his goods. On application foran injunction 
to restrain proceedings in such action, pending the pro- 
ceedings in composition, held, that the debtor is in no 
position to appeal to the court for protection so long 
as he objects to being a bankrupt and declines to sur- 
render himself to the court. Semble, that if the sec- 
ond hearing had been had and the resolution directed 
to be recorded, the case would be different. U.S. 
Dist. Ct., E. D. New York. In re Tifft, 18 Nat. 
Bankr. Reg. 78. 

——__ > 
COURT OF APPEALS ABSTRACT. 
APPEAL. 


Equity action involving less than $500 not appealable 
to Court of Appeals.—The prayer of a complaint was 
that defendant, as trustee, unite with his co-trustee, 
one of the plaintiffs, in the payment of $449.63 to an- 
other of the plaintiffs, and no other or greater relief 
was sought in the action. Held, that the case was not 
appealable to the Court of Appeals. Appeal dis- 
missed. Burleigh v. Center. Opinion per Curiam. 
[Decided June 11, 1878.] 

DAMAGES, 


Action on bond: when penalty of bond not measure 
of.—A bond was given conditioned to cause within 
two years all liens, including a specified mortgage on 
premises named, to be discharged of record and to 
indemnify the obligee from all costs, damages, etc., 
which he might sustain on account of the same. No 
sum was named except that it was stated that the 
mortgage was for $1,000 and interest. The penalty of 
the bond was $500. Held, that in an action on such a 
bond the damages are not invariably the amount of 
the penalty and interest, though they may sometimes 
amount to that, but that the actual damages are to be 





proven, and what they are shown to be within or up to 
the penalty and interest may be recovered, but no 
more than that. Beers v. Shannon. Opinion by Fol- 
ger, J. , 

[Decided April 16, 1878. Reported below, 12 Hun, 161.) 


EQUITABLE RELIEF. 

1. When person entitled to.—Where a person who in- 
tends by will to give property to another is influenced 
to transfer such property during her life-time to such 
other by erroneous representations which she believes, 
she is entitled to be restored to the condition from 
which she was induced to depart by such erroneous 
representations. Judgment below affirmed. Boyd v. 
De La Montagnie. Opinion by Church, C. J. 

2. Review by Court of Appeals: questions of fact.— 
Where there is evidence to support the findings of the 
trial court or a referee on questions of fact, this court 
will not interfere. Ib. 

3. Husband and wife: when fraudulent intent need 
not be shown.—To authorize a court of equity to inter- 
fere in such a case, where the wife makes a transfer to 
a third person and that person transfers to her hus- 
band, it is not necessary to show a fraudulent intent. 
And the fact that the wife consented to the transac- 
tion to defraud creditors will make no difference. Ib. 

4. Mistake: when ground for relief.—The wife was 
induced to transfer property to her husband for the 
purpose of avoiding a personal liability, which he 
represented to exist, but which in fact did not. Held. 
that it was a mistake against which courts of equity 
would relieve her. Ib. 

[Decided May 21, 1878.] 


FIRE INSURANCE. 


Subrogation to rights of insured against wrong-doer 
causing loss.—The buildings of a person who was in- 
sured by plaintiff were burned through the negligence 
of defendant. The buildings were worth $3,400, and 
were insured for $1,500. Defendant paid the owner 
$1,800 for a release of all liability for damage done, 
the owner reserving a right to maintain his claim 
against the plaintiff for the amount of the policy. 
The $1,500 named in the policy was paid by plaintiff. 
Held, that plaintiff was entitled to recover the amount 
paid from the defendant. Judgment of General Term 
reversed and judgment ordered on verdict. Connecti- 
cut Fire Insurance Co. v. Erie Railway Co. Opinion 
by Church, C. J. 

[Decided April 23, 1878. Reported below, 10 Hun, 59.] 
MORTGAGE. 

Suretyship: agreement between vendee of mortgagor 
and the mortgagee extending time of payment.— An 
agreement was made by the holder of a mortgage, with 
the grantee of the mortgagor, which grantee had as- 
sumed payment of the mortgage, without consent of 
the mortgagor, extended the time of payment of the 
mortgage with the express understanding that the 
bond and mortgage should remain in every other re- 
spect unaffected by the agreement. Held, that the 
mortgagor was discharged by this agreement from lia- 
bility for deficiency. Judgment below affirmed. Calvo 
v. Davies. Opinion by Andrews, J. 

(Decided April 2, 1878. Reported below, 8 Hun, 222.] 


PRACTICE. 

Action in representative capacity: form of title: ac- 
tion by executor.—Where a person bringing an action 
was shown by the complaint to have brought it ina 
representative character, though he was described in 
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the title to the summons, and body of summons, and 
title to complaint, as J., “executor of, etc., of J. B., 
deceased,” held, that the omission of the word “as,” 
between plaintiff's name and his title, did not render 
such a title a mere descriptio personarum so as to in- 
validate a recovery by plaintiff, no objection being ta- 
ken in the court below, in the action, to the form in 
which the suit was brought. Judgment below re- 
versed. Beers v. Shannon. Opinion by Folger, J. 
(Decided April 16, 1878.] 
SURROGATE’S COURT. 

Jurisdiction: foreign executor.—A testator died re- 
siding in Pennsylvania. He left a bond in Yates 
county, in this State. The principal on the bond re- 
sided out of this State, and the surety resided in 
another county. Held, that the deceased had assets in 
Yates county which permitted the surrogate to issue 
letters to his executor appointed in Pennsylvania un- 
der 2 R. S. 66, § 46, subd. 3. Beers v. Shannon. Opin- 
ion by Folger, J. 

(Decided April 16, 1878. Reported below, 12 Hun, 161.] 
———__>__—_——— 
NEW BOOKS AND NEW EDITIONS. 


AMERICAN Dectstons, VoLUME IV. 


The American Decisions, containing all the cases of general 
value and authority, decided in the courts of the 
several States, from the earliest issue of the State Re- 
gerte to the year 1869. Compiled and Annotated by 

ohn Proffatt, LL. B., author of “A Treatise on Jury 
ag VolLIV. San Francisco: A. L. Bancroft & 
0., 4d. 


E present volume of these reports contains selec- 

tions from the following State Reports: Volumes 
5 and 6 Massachusetts; 4 Day (Connecticut); 4 and 5 
Johnson (New York); 2 Pennington (New Jersey); 
2 Binney (Pennsylvania); 4 Henning and Munford, 
and 1 Munford (Virginia); 1 Murphey (North Caro- 
lina); 2 Brevard and 3 Desaussure’s Equity (South 
Carolina; 1 and 2 Bibb (Kentucky); 1T. A. P. Charl- 
ton (Georgia); land 2 Tyler (Vermont) — seventeen 
volumes in all. The time embraced is from 1801 to 1811, 
inclusive, though the most of the cases were decided 
between the years 1808 and i811 inclusive. There are 
one hundred and seventy- one cases reported. The re- 
porting is, we think, even better done than it was in 
the earlier volumes, and in various respects this series 
seems to improve with each new volume. The notes 
appear to be excellent and add very much to the value 
of the volume. Some of them are quite elaborate, one 
on the law of libel, on page 348, being an instance. These 
reports ought to be in the library of every practicing 
lawyer, and we think they will be generally purchased 
when the profession come to know what they are. 

—_—_ 3 —_—____— 
CORRESPONDENCE. 


Tur GENESIS OF THE AMERICAN BAR ASSOCIATION. 


To the Editor of the Albany Law Journal: 

Srr—In the accounts sent to our daily newspapers 
of the proceedings at the formation of the American 
Bar Association it was stated that Mr. Simeon E. 
Baldwin made an address, in which it was stated that 
the idea of the formation of the Association arose at 
a meeting of the Social Science Association in Septem- 
ber, 1877. Unless Mr. Baldwin has personal knowledge 
of what he speaks, I should much incline to think him 
in error, and that instead of the Social Science Associa- 
tion, or any member thereof, being entitled the credit 
of the suggestion, the widely circulated paper over 
which you so ably preside is entitled to it instead, for 





at least the first public suggestion, as will be seen by a 
communication published therein on October 13, 1877. 
The writer of that communication had urged the same 
idea upon members of the New York City Bar Asso- 
ciation long previous to September and to making the 
suggestion public in your paper. It is not, perhaps, 
a matter of any particular consequence, but if Mr. 
Baldwin was in error, as I believe he was, it is perhaps 
due to the truth of history that your paper should 
have the credit instead of the Social Science Associa- 
tion— which it seems unlikely would promote such 
an idea—or any member thereof. 
Very respectfully yours, 
G. 8. P. STILLMAN,. 
New YorK, August 26, 1878. 
—@——- 
NOTES. 

HE August number of the Law Magazine and Re- 

view contains a number of valuable articles. Hon. 
Mr. Justice Markby, of the High Court of Calcutta, 
contributes a learned essay upon German Jurists and 
the Roman Law, which will be widely read, not only 
in England and here, but upon the continent; Regis- 
tration of Deeds as affecting land, by Alexander Rob- 
ertson, M. A., is a useful discussion of a subject which 
is now particularly interesting the real estate owners 
of Great Britain; Copyright reform in Belgium, Spain 
and England, is a contribution to a subject that is be- 
ing at present considerably agitated; Our Unpaid 
Magistracy, and Marriage Articles and Privity of Con- 
tract are upon matters of local importance only. The 
editorial matter of this magazine is as usual of excel- 
lent quality. 

The English Court of Appeal, according to the So- 
licitors’ Journal, appears to be somewhat of the opin- 
ion of Sir Thomas Smith, who saith: “ As for gentle- 
men, they may be made good cheap in this kingdom; 
for whosoever studieth the laws of this realm * * * 
he shall be called master, and shall be taken fur a gen- 
tleman.’’ In the course of the hearing of a petition 
in lunacy for the appointment of new trustees on the 
7th instant, one of the persons proposed as a new 
trustee was described as an *‘ esquire,’’ and one of the 
persons who made an affidavit of fitness was described 
asa“ gentleman.’’ It was stated that the ‘ esquire”’ 
was, in fact, a justice of the peace, and that the “ gen- 
tleman’’ was a solicitor. Lord Justice Cotton said 
that, though the legal description of a solicitor was 
“gentleman,” that term was very indefinite, and 
ought not to be used. In such an affidavit a solicitor 
ought to be described as a “solicitor,’’ in order that 
the court might know his real position in life. And 
the term *‘ esquire ’’ was even worse than that of ‘‘ gen- 
tleman,"’ for it conveyed no information whatever to 
the court. A man who was a justice of the peace 
should be described by that title. ——John A. Inglis, 
chief judge of the Orphans’ Court, Baltimore, died on 
the 26th inst., aged sixty-five. He was a native of that 
city, but moved to South Carolina and occupied im- 
portant positions on the bench in that State. After 
the war he returned to his native city. 
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We have now ready Mr. Irving Browne's SHort 
Srupres or Great Lawyers, containing the clearest, 
most vigorous and most interesting biographies that have 
yet been written of the most prominent of the English 
aud American lawyers and judges, from Coke to 
Choate. The book contains 386 pages, and is hand- 
somely printed and bound. Price $2.00. 
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CURRENT TOPICS. 


I[\HE last days of the existence of the bankrupt law 

were, as it was supposed they would be, exceed- 
ingly fruitful in applications for the benefits of this 
statute. On the final day, the officers who were 
charged with the duty of administering the law 
kept at work until midnight, business crowding 
upon them in increased amounts as the time ap- 
proached when no more petitions could be received. 
Not only merchants and tradesmen, but physicians, 
lawyers, and even clergymen sought relief from the 
demands of their creditors, before it should be too 
late. The proportion of assets to liabilities was, in 
most instances, very small, showing that a large 
share of those who applied at the eleventh hour 
were persons who had long been in financial trouble 
and would have no chance of placing themselves in 
a position again to do business except in this man- 
ner, but who had, from pride or inability to raise 
the funds necessary to pay the official fees until this 
time, failed to avail themselves of this method of 
relief. It is said, however, that the number of 
applications are much less than was anticipated. 
Probably many of those who would like to become 
bankrupts could not procure the funds necessary to 
institute proceedings. There appeared in the New 
York papers during the month of August several 
advertisements of attorneys, who offered to advance 
the necessary funds upon being secured therefor, to 
such as desired, through them, to obtain a discharge 
in bankruptcy. This offer was undoubtedly availed 
of by some of those whose names appear in the lists 
of petitioners in the southern and eastern districts 
of this State. 


The number of petitions in bankruptcy in the dif- 
ferent courts, filed during the closing days of August, 
do not seem to bear any proportion to the population 
of their respective districts, In the city of New York 
there Were on the last day 394 petitions filed. In the 
district including the city of Chicago, 375 peti- 
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tions were filed, while in that including Philadelphia 
only 69 names were received on that day. This 
would indicate that the business men of Philadel- 
phia were in a more solvent condition than those of 
New York and Chicago, though other causes may 
have led to the result. In Cincinnati on the last 
day 100 petitions were filed, and about the same 
number in Cleveland, while in Buffalo, where the 
petitions in the northern district of New York are 
received, the day’s applications counted up 198 
names of individuals or firms. The’ fees of the 
registers and clerks upon all these applications will 
amount to a considerable sum, to say nothing of 
what the marshals and assignees will receive. 


The International Monetary Conference and the 
International Prison Congress which were in session 
last week have adjourned. The reports of the sit- 
ting of the Prison Congress, which were telegraphed 
from Europe, were of the most meagre character 
and gave no information as to what wasdone. The 
Monetary Conference was more fully reported. Its 
results are said to be satisfactory and will probably 
lead in time to important financial legislation. 


The London Law Journal of the 24th inst. reviews 
editorially the decision of the Court of Appeals of 
this State in Lange v. Benedict (see 17 Alb. L. J. 
234), in respect to the liability of a judge for an 
erroneous sentence to imprisonment. The Journal 
says: ‘‘ The able and exhaustive judgment of Judge 
Folger is especially interesting to English readers, 
because it is mainly based upon English decisions.” 
After stating the main points of the case, the Journal 
concludes: “It seems to us that the immunity of the 
judge is at least as great as Mr. Justice Folger thought, 
and possibly greater. Speaking generally, a judge 
ought not to be personally liable for a wrongful act, 
even if the subject-matter were not within his juris- 
diction; for the court does not move itself — the 
judge does not bring a matter before himself, but 
deals with matters that are brought before him. 
For malice or corruption a judge should be person- 
ally liable; but in other cases, it is desirable that 
the judge should have personal immunity for his 
acts, even though they are erroneous and wltra vires. 
But the law on this latter point is not clear.” It 
seems to us that the Court of Appeals carried the 
doctrine of the irresponsibility of the judiciary for 
their acts in this case fully as far as it ought to be car- 
ried, and as far at least as the Law Journal says it 
extends. 


The question as to what money is legal tender 
has been revived by a refusal of numerous business 
corporations and houses to accept what is known as 


the trade dollar. This dollar was authorized by an 
Act of Congress, passed in February, 1873, and was 
intended for the use of merchants engaged in trade 
with the east and not for home circulation, It was, 
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however, made a legal tender here to the amount of 
five dollars. At that time it was worth about 104 in 
gold, and the coins issued were not circulated here, 
but were exported principally to China where they 
obtained an extensive circulation. Thereafter, there 
being a depreciation in the value of silver, it was 
found profitable for those who procured the coinage 
of these dollars to circulate them on the Pacific 
coast. This led to the passage by Congress in July, 
1876, of an act repealing the legal tender quality 
of the coins. Notwithstanding this repealing act a 
large number of these coins were put in circulation 
at the east. The government has never had any in- 
terest in or derived any profit from the coinage of 
these dollars, and it is stated by the Secretary of the 
Treasury that at no time and on no account have 
they ever been received or paid out by the treasury. 
We have at present in this country the curious 
anomaly of a silver dollar being worth for purposes 
of trade ten per cent more than a silver dollar 
bearing the stampof thesame ‘government and 
intrinsically more valuable. 


Among the names prominently mentioned for the 
judgeship of the first United States Circuit, made 
vacant by the death of Judge Shepley, is that of 
Judge Lowell. No better appointment could be 
made. Judge Lowell has been on the bench some- 
what over twelve years, and is one of the ablest, 
most conscientious and industrious of American 
judges. 

a 
NOTES OF CASES. 

N Simmons v. Cincinnati Savings Society, 31 Ohio 
St. 457, the mother of plaintiff, who was lying 
sick at plaintiff’s house, desired to give plaintiff 
about three hundred dollars which she had on 
deposit with defendant. To effect this object, she 
signed and delivered to plaintiff a check on defend- 
ant for the amount of the deposit. Before the 
check was presented the mother died. The court 
held that until the check was paid or accepted the 
gift of the money it represented was incomplete, 
and that the death of the maker operated as a revo- 
cation. In Jones v. Lock, L. R., 1 Ch. 25, a father 
put a check into the hands of his son nine months 
old, and said he gave that to the child for himself. 
Afterward he said it was his purpose to give the 
amount of the check tothe child. After his death, 
the check was found among his papers and it was 
held that there had been neither a gift nor a valid 
declaration of trust. It is stated in 1 Pars. on 
Cont. 237, to be the prevailing rule that the donor’s 
own note or his own check or draft, not accepted or 
paid before his death, does not pass by gift causa 
mortis. But it has been held that the delivery by a 
dying husband of the book of a savings bank, 
showing deposits by a deceased wife, with a verbal 
gift thereof, passed to the donee the moneys so 





deposited. Tillinghast v. Wheaton, 8 R. I. 586; 5 
Am. Rep. 621. See, also, to the same effect, 
Camp's Appeal, 36 Conn. 88; 4 Am. Rep. 39. Bank 
notes may be the subject of a valid donatio causa 
mortis (Hill vy. Chapman, 2 Bro, Ch. 612) and proba- 
bly the written promises of others than the donor 
may be so, although it is said that the rule on this 
subject can hardly be considered settled. See 
Miller v. Miller, 3T. Wms. 356; Bradley v. Hunt, 5 
G. & J. 54; Parish v. Stone, 14 Pick. 207; Bank of 
Republic v. Millard, 10 Wall. 152; Second Nat. Bank 
v. Williams, 13 Mich. 282; Hewitt v. Kaye, L. R., 6 
Eq. 198. In Grymes v. Hone, 49 N. Y. 17; 10 Am. 
Rep. 313, it was held that an assignment of shares 
in a bank would vest the same in the donee, 
although the shares were not transferred on the 
books of the bank before donor’s decease. 


In Cave v. Crafts, 1 Cal. Leg. Rec. 359, decided by 
the Supreme Court of California, on the 12th uit., itis 
held that a conveyance of land carries with it all 
the apparent benefits and easements as previously 
enjoyed, without any express reservation or grant, 
and that a conveyance of the appurtenances is not 
necessary to accomplish that end. The grant of the 
principal carries the incident. This is an applica- 
tion of the maxim ‘‘ Whoever grants a thing is sup- 
posed also tacitly to grant that without which the 
grant itself would be of no effect.” Broom’s Max. 
479; 11 Rep. 52. A common instance of the appli- 
cation of the maxim is where the owner of two 
tenements sells one of them, or the owner of an 
estate sells part of it, and access to the land or tene- 
ment sold can only be had through or over what is 
not sold. In such a case, a right of way would im- 
pliedly be granted. See Pinnington v. Galland, 9 
ixch. 1; Pearson v. Spencer, 1B. & 8. 571; Proe- 
tor v. Hodgson, L. R., 10 Exch, 824; Grove v. Withers, 
L. R., 4 Exch. 879. So, the right to use a drain 
may pass impliedly by the grant of a house. Pyer 
v. Carter, 1 H. & N. 916; Chadwick v. Marten, L. 
R., 2 Exch. 289. But nothing except what is prop- 
erly appurtenant to the estate passes with it. Thus, 
where a mill was granted with its appurtenances, it 
was held that the soil of a way which had been im- 
memorially used with it did not pass, though an ease- 
ment of a way did. And easements often pass by 
implication from the manner in which the grantor 
of premises may have used the same, if reference to 
such use be made in the deed. The grant of a mill 
would not only pass the land on which it stands, but 
it might embrace the free use of the head of water 
existing at the time of the grant, and the rights of 
way and all other easements which have been used 
with the mill. See Blake v. Clark, 7 Me. 4386; 
Atkins v. Bordman, 2 Metc. 463. 


In Chapin v. Longworth, 31 Ohio St. 421, it is 
held that an executory contract for personal services 
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to be paid for as performed cannot be assigned by 
the employer, unless the employee assents to the 
substitution of the assignee as employer. At com- 
mon law, the transfer of any chose in action was 
entirely forbidden. Co. Litt. 266 2; Lampet’s Case, 
10 Rep. 48. But courts of equity for a long time 
have disregarded this rule, and in most cases have 
allowed an assignee to bring an action in his own 
name. ‘right v. Wright, 1 Ves. Sen. 331; Prosser 
v. Hdmonds, 1 Y. & Coll. 481; Hinkle v. Wanzer, 17 
How. 453; Bigelow v. Wilson, 1 Pick. 485; Dix v. 
Cobb, 4 Mass. 508. And in most of the States stat- 
utes have been enacted authorizing assignments. 
But there are assignments of choses in action which 
will not be sustained, either in equity or law, as 
being against public policy. As by an officer in the 
army or navy of his pay (Stone v. Lidderdale, 2 
Anst. 533; McCarthy v. Goold, 1 Ball & B. 387; 
Jenkins v. Hooker, 19 Barb. 435); or the salaries of 
judges (Flarty v. Odlum, 3 T. R. 681; but see 
Brackett v. Blake, 7 Metec. 335; State Bank v. Hast- 
ings, 15 Wis. 75); or a right of action which does not 
survive the person. Gardner v. Adams, 12 Wend. 
297; Thurman v. Wil/s, 18 Barb. 500. Among the 
rights which cannot be transferred is that to the 
services of one bound by indenture, which cannot 
be transferred by the master to another, because the 
master has only a personal trust. Hall v. Gardner, 
1 Mass. 172; Davis v. Coburn, 8 id. 299; Clement v. 
Clement, 8 N. H. 472; Graham v. Kinder, 11 B. 
Monr. 60. In McKee v. Hoover, 1 T. B. Monr., it 
was said that a contract by one person to serve an- 
other for a certain length of time was assignable; 
but in Davenport v. Gentry, 9 B. Monr. 427, decided 
in the same State, it was held that a contract for 
personal service is not assignable so as to vest in the 
assignee the right to compel the performance of the 
services, See, also, Grant v. Ludlow, 8 Ohio St. 1; 
‘arrow v. Wilson, L. R., 4C. P. 744; Cummings v. 
Blaisdell, 43 Vt. 382; Ernst v. Kunkle, 5 Ohio St. 
521. 


In Cityof Joliet v. Harwood, 86 Ill. 110, it is held 
that if a city employs a person to do work which is 
intrinsically dangerous, such as the blasting of a 
rock in a street for a sewer, and the contractor uses 
all due care, and injury results to a person from a 
stone thrown by the blasting, the city will be liable 


to respond in damages for the injury. The general 
rule is that where a person lets work, to be done by 
another by contract, which is innocent and lawful 
in itself, but which may, if carelessly or negligently 
done, result in injury to another, he is not charged 
with liability if such work is in fact carelessly and 
negligently performed; but he is liable, when the 
work to be done necessarily creates a nuisance. 
The blasting of rocks by the use of gunpowder or 
other explosives in the vicinity of another’s dwell- 
ing-house, or in the vicinity of ‘a highway, is a 





nuisance, and the person doing the act, or causing it 
to be done, is liable for all injuries that result there- 
from. Hay v. Cohoes Co., 2 N. Y. 159; Reg. v. 
Mutter Leigh’s Cases, 491. But see McCafferty v. 
Spuyten Duyvil, ete., R. R. Co.,61 N. Y. 178; 19 
Am. Rep. 267. In that case, a railroad company let 
by contract the entire work of constructing its 
road. The contractor sublet a portion of the work. 
Through the negligence of men employed by the 
sub-contractor in performing the work, stones and 
rocks were thrown by a blast upon plaintiff's adjoin- 
ing property, injuring it, and it was held that the 
railroad company was not responsible. The court 
says that this is not a case where the defendant con- 
tracted for work to be done which would necessarily 
produce the injuries complained of, but such in- 
juries were caused by the negligent and unskillful 
manner of doing it. The cases of Pack v, Mayor of 
New York, 8 N. Y. 222; Kelly v. Mayor of New 
York, 11 id. 432, and Storrs v. City of Utica, 17 
id. 104, are cited as authority; and it is said that 
Hay v. Cohoes Co., supra, is not an authority upon 
the questions involved in McCafferty v. Spuyten D. 
R. R. Co. See, also, Butler v. Hunter, 7 H. & 
N. 826; Reedie v. London, ete., Ry. Co.,L. R., 4 
Exch. 244; Allen v. Willard, 57 Penn, St. 374; 
Water Company v. Ware, 16 Wall. 566. 


In Siewers v. Commonwealth, 6 Week. Not. Cas, 17, 
recently decided by the Supreme Court of Pennsyl- 
vania, it is held that, while a recording officer who 
furnishes a search is not liable for a mistake in it, 
except to the person who employs him, he may by 
affirming its correctness to another become liable 
for a mistake therein to such other. In this case a 
prothonotary made a search for one Anthony who 
desired to borrow money. Anthony paid for the 
search and took it with the certificate of the pre- 
thonotary to its correctness to one Beck from whom, 
as agent for one Housman, he expected to borrow 
the money. Beck not relying on the search went 
with Anthony to the prothonotary who re-affirmed 
its correctness, and at Beck’s request made a new 
search of his index, and returned the search to 
Beck ugain, affirming its correctness, Beck there- 
upon lent the money upon the security of a judgment 
note. It turned out that there was a judgment 
against Anthony which was omitted from the search, 
It was held that there was a republication of the 
original search rendering the prothonotary liable to 
Housman for the injury resulting to him froffi the 
omitted judgment. See, as to the general rule 
limiting the responsibility of the searching officer 
to the person for whom the search is made, Common- 
wealth v. Harmer, 6 Phila. 90; Housman v. Girard 
Mut. Build, Assoc,, 31 P. F. Smith, 256; Hood v. 
Fahnstock, 8 Watts, 489; Brocken v. Miller, 4 W. 
& S. 110. 
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CONTRIBUTORY NEGLIGENCE. 
II. 


Nicholson v. Erie Railway Co.,41 N. Y. 525.—The 
deceased was killed by defendants’ cars while he 
was crossing their track. The track in question 
was a branch from their main track, into the prem- 
ises of an iron company, and was jointly owned by 
the defendants and that company. The deceased 
had shortly before been in the employment of that 
iron company, and with other of the employees had 
been in the habit of crossing the branch track, 
without objection, on his way to and from his home. 
On this occasion he was holding down his hat to 
shield his face from a storm. Some coal cars of 
defendants, which had been standing on the branch 
track, without having their brakes set, were started 
by the wind, and driven up a slight acclivity, struck 
the deceased and killed him. He could have seen 
them by looking, as they were only two feet from 
him as he stepped on the crossing, but he did not 
look. The judge charged that it was the duty of 
defendants to set the brakes; there was a verdict 
for the plaintiff, which was now set aside. 

Three opinions were delivered—by Smith, Earl, 
and Lott, JJ. Judge Smith held that the defend- 
ant owed the deceased no active duty, as he had no 
legal right on the premises. Judge Earl held the 
same substantially, except that he thought the 
deceased was lawfully on the premises, but added 
that at all events they were bound only to the exercise 
of ordinary care, and were not negligent under the 
circumstances. Judge Lott held that the deceased 
was guilty of contributory negligence, and gratui- 
tously added his opinion that the defendants owed 
the deceased no active duty. With these three 
judges three others voted for reversal, and two were 
for affirmance. 

Remarks.—This would seem to be a clear case of 
contributory negligence, and for a nonsuit, if there 
ever was one, but the reversal seems to have been 
put on the ground that the defendants owed 
deceased no duty to set the brakes. The three 
judges who wrote, and Judges Grover and Ingalls 
voted on this ground; Judge Sutherland was for 
reversal on the ground of misdirection, and that it 
was a question for the jury whether the omission to 
set the brakes was negligence; Judges Lott and 
Grover also held that the contributory negligence was 
fatal to a recovery. 

Harty v. Cent. R. R. Co. of N. J., 42 N. Y. 468.— 
The deceased was walking along the track, not at a 
crossing, and stepped from one track to another, to 
avoid a coming train, and was killed by another 
coming up behind him. By looking he could have 
seen the danger, and he was familiar with the 
locality, and it was unnecessary for him to stand on 
the track. Held, first, that the defendants were not 





guilty of negligence, and second, that the deceased 
was guilty of contributory negligence. 

Remarks.—This was a case where the court did 
not regard Judge Cowen’s rule that ‘‘one good 
reason is enough.” Having first held that the de- 
fendants were not negligent, this would seem to 
have been sufficient, but they ‘‘not only kill the man 
but stamp on him,” by adding the other idea. 

Lannen v. Albany Gas-light Co., 44 N. Y. 459.— 
Plaintiff was an infant. A leak had been caused in 
a gas-pipe in a house, owned by her father and occu- 
pied by him and others, by a tenant’s piling coal 
against the pipe. An employee of defendants, sent 
by them to repair, lighted a match in the cellar and 
caused an explosion which injured plaintiff. There 
was no proof of any negligence on the part of 
plaintiff or her father, but even if there had been, 
the court said it was not contributory, for the mis- 
chief was caused solely by the negligence of defend- 
ants’ servant. 

Barker v. Savage, 45 N. Y. 191.—Plaintiff, a lame 
woman, 64 years old, was crossing a street in the 
city of New York, at 10 o’clock in the forenoon, 
and the driver of a cart, going at the rate of 4 miles 
an hour, when at a distance of twelve feet from 
her, called to her, which call was heard by more dis- 
tant persons, but she kept on and was run down and 
Held, that a charge that the plaintiff was 
and 


injured. 
only required to look ahead along the crossing, 
if in so looking she discovered no obstacle, she was 
not negligent in proceeding to cross, was error. 

Gorton v. The Erie Railway Co., 45 N. Y. 660, 
reiterates the doctrine of the Havens case and the 
Wilcox case. 

Remarks.—It is difficult to see, however, how the 
court in this case and in the other cases last men- 
tioned, can cite the Hrnst case as authority for this 
position. 

Downs v. N. Y. Cent. R. R. Co., 47 N. Y. 83.— 
Plaintiff, an infant, twelve years old, traveling witli 
his mother on defendants’ cars, and unable to find a 
seat in the car with her, by her permission went into 
and remained there until the train 
reached a station; in his effort to return to his 
mother he received an injury. Held, that the 
mother’s conduct was not per se negligent. 

lhl vy. Forty-second St., ete., Railroad Co,, 47 N. Y. 
317.—A child, three years old, was killed while 
crossing defendants’ track unattended save by a 
child nine and a half years old. If the deceased 
exercised due care, and defendants were negligent, 
the defendants would be liable without regard to 
the parents’ negligence; and negligence in so young 
a child, when the parents and attendant were not 
negligent, would not absolve the defendants. 

Davis v. N. Y. Cent., ete., Railroad Co., 47 N. ¥. 
400.—This was a case of conflicting evidence as to 
the negligence of the deceased in approaching a 


another car, 
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crossing. A nonsuit was set aside. The court held, 
substantially, that a traveler, in approaching a rail- 
road crossing, is required to make a vigilant‘use of 
his senses to ascertain if a train is approaching, and 
if by such use of his faculties, while approaching; 
the approach of a train may be discovered in time 
to avoid a collision, an omission to exercise them is 
such contributory negligence as will bar a recovery 
for an injury from a collision. But the traveler is 
not bound to stop, or leave his vehicle and go upon 
the track, or stand up in his vehicle and go upon 
the track in that position, in order to get a better 
view. 

Madden v. N. Y. Cent., ete., R. R. Co., 47 N. Y. 
665.—A refusal to charge ‘‘ that if the jury believed 
that the deceased, before she reached the track, saw 
the approaching train, and notwithstanding this, 
went upon the track, where she was hit by the car, 
she was chargeable with negligence and could not 
recover,” was held error, 

filer v. N. Y. Cent., ete, Co.,49 N. Y. 47.— 
The plaintiff desired to leave the defendants’ train 
at Fort Plain, where it was advertised to stop; the 
train did not stop entirely, and while it was moving 
very slowly, she was directed by a brakeman to get 
off, and told by him that it would not stop or move 
more slowly; another passenger got off safely; she 
followed and was injured. Held, that the question 





of her negligence was a proper one for the jury. 
A new trial was granted. 

On a new trial, there was conflicting evidence 
whether the direction to get off was by a brakeman 
or by a person not connected with the running of 


the train. The judge charged the jury that this 
was immaterial; that it was for them to say whether 
it was prudent for her, acting under the advice of 
anybody, to attempt to alight. Held, error; that if 
the direction had been given by an employee she 
had a right to assume that it was safe to attempt 
to leave the train even while it was under way, 
but not so if it was given by another passenger. 
(59 N. Y. 351.) 

On a third trial, the evidence as to whether the 
person in question was an employee of defendant 
or not was still conflicting, and it was held properly 
submitted to the jury and a verdict was sustained. 
(68 N. Y. 124.) 

Phillips v. Rensselaer, ete., Railroad Co., 49 N. Y. 
177.—Plaintiff attempted to get on a train slowly 
passing the station where he had bought a ticket; 
the name of the station was called by some one on 
the train; others were getting on, and the plaintiff 
and others had got on and off at this station while 
the train was in motion; the steps being full of 
passengers, a jerk of the cars threw him off, and he 
was injured. Held, that he was negligent, and a 
nonsuit was sustained. The chief judge dissented. 

Cosgrove v. Ogden, 49 N. Y. 255.—It is not negli- 
gence per se for a parent, living on a quiet street 





where few vehicles pass, to permit a child six years 
old to go unattended upon the street. It is a ques- 
tion for the jury. 

Silliman v. Lewis, 49 N. Y. 879.—A want of 
proper lights upon the plaintiff’s vessel, which so 
deceived defendant that his vessel ran into the plain- 
tiff’s, would be such negligence on the plaintiff's 
part as to prevent a recovery, unless the defendant 
knew the true facts and with reasonable care could 
have avoided the injury. In this case as there 
was some evidence to repel the presumption of the 
effect of the plaintiff’s negligence in not having 
proper lights, a nonsuit was set aside. 

Keating v. N. Y. Cent., ete, Co., 49 N. Y. 673. 
-—Plaintiff attempted to get on a train ste~ding 
at a station, not from the station platform, ‘.ut from 
the opposite side of the train, where passengers 
frequently got on and off to the know'edge and 
without any objection on the part of defendants’ 
employees. As she stepped on the car, the train 
started with a violent jerk, throwing her off, and 
Held, that the question of her neg- 
ligence was for the jury. 

Hazman v. Hoboken, ete., Co.. 50 N. Y. 58.—Plain- 
tiff, endeavoring to go upon defendants’ ferryboat, 
and obliged, in consequence of the crowd coming 
off, to stand upon the stringer separating the foot 
passage from the carriageway, was injured while 
in that position by the defendants’ negligence. It 
was held to be a question for the jury whether the 
plaintiff was negligent in occupying such a position, 

Eaton v. Evie Railway Co., 51 N. Y. 544.—A 
train of cars was standing upon the defendants’ 
track partly on a crossing, and the plaintiff wished 
to pass with his team, there being room to do so. 
Some person, not an employee of defendants, 
whom he asked if he could pass, told him he had 
better not pass, After waiting a few minutes he 
attempted to lead his horse across, when the train, 
without any warning, backed up and injured the 
horse and wagon. Held, that the question of con- 
tributory negligence was for the jury. 

Maginnis v. N. Y. Cent., ete, Co., 52 N. ¥. 215.— 
Deceased attempted to cross a street in the evening. 
A long train, without any lights in the rear, was 
backing down, but had so nearly stopped that no 
motion was perceptible, and she then attempted to 
cross, when without warning the brakes were let 
off, and the train ran against her. Held, that it 
was a question for the jury whether she was negli- 
gent. 

Totten v. Phipps, 52 N.Y. 354.—Deceased was 
lessee of the third floor of defendants’ building, 
the lower portion of which was used and occupied 
by defendant. In the hall leading from the outer 
door to the stairs was a hatchway, closed by a trap- 
door, occupying nearly the whole passage, used and 
kept open by defendant in the day-time, but usually 
closed at from 6 to 8 o’clock P. M. Deceased went to 





injuring her. 
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the premises dt between 8 and 9 o’clock p. M, without 
a light, and the trap-door being open, fell through it. 
The court held that whether she was negligent wasa 
question for the jury. 

Hackford v. N. Y. Cent., ete., Co., 53 N. Y. 654.— 
The court held that in an action to recover damages 
for injuries received at a railroad crossing by a 
traveler on a highway, some act or omission, on the 
part of the person injured, which of itself consti- 
tutes negligence, is established by undisputed evi- 
dence, it is the duty of the court to nonsuit; but if 
the fact depends upon the credibility of witnesses, 
er inferences from the circumstances, about which 
honest men might differ, it is a proper question for 
the jury. 

Remarks.—This is a case in “memoranda.” 
statement of facts is given. 

Spooner v. Brooklyn City Railroad Oo., 54°N. Y. 
230.—Plaintiff was a passenger on defendants’ 
sleigh, and the seats being all taken, stood on the 
side foot-board upon which passengers usually stood 
when the seats were occupied. While in this posi- 
tion he was injured by a passing vehicle. Held, a 
proper case for the jury. 

Belton v. Baxter, 54 N. Y. 245.—Plaintiff, desiring 
to cross a street in the city of New York, saw a car 
approaching rapidly, and behind it a cart approach- 
ing in the track still more rapidly, and calculating 
that he could cross before the cart could get up, he 
attempted to cross in front of the car, and did pass, 
but was struck by the cart. Held, negligence 
per se. (This was in the Commission of Appeals.) 

The case was re-tried and came before the Court 
of Appeals, in 58 N. Y. 411, and on evidence some- 
what different, it was held a proper case for the 
jury. The only difference was that the plaintiff 
testified that he watched the cart till he lost sight 
of it; and he did not suppose it would turn off the 
track, and come ahead of the car on the other side 
quickly enough to catch him, as it was evident it 
did. 

Remarks.—This seems a distinction without a 
difference. In both cases the plaintiff miscalculated. 
The only difference between the decisions is, that 
the Commission say, that as matter of law he had 
no right to rely on his “calculations,” and the court 
say it is for the jury to determine that question. 
We suppose a man must ‘‘ calculate” his chances in 
nearly every case of crossing a crowded street. If 
he did not, he never would get across, but would, 
like the timid saints in the hymn, ‘‘stand lingering 
on the brink.” He must have a right to take his 
chances on such a ‘‘calculation.” Whether he acts 
reasonably in so doing is a question of fact, not of 
law, and the Court of Appeals merely sought a 
polite way of differing from the Commission. 

McCall v. N. Y. Cent., etc., Co., 54 N. Y. 642.— 
The deceased was riding in a covered carriage with 
another person who was driving, near Suspension 


No 





Bridge, at a point where the railroad track crosses 
the highway at an acute angle. The carriage and 
a train were going in the same direction. The 
driver was familiar with the locality, and knew he 
was in proximity to railroads, but was not aware of 
this particular crossing, nor thinking of the railroad 
at all. He heard a rumbling sound; did not know 
whether it was the falls, or what; looked around 
and saw nothing; just then saw the track within 
ten feet, slapped the horses with the reins, they 
started on a gallop, and the train struck the carriage, 
These facts were held to constitute contributory 
negligence. 

Morrison v. Erie Railroad Co., 56 N. Y. 302.— 
Plaintiff, 12 years old, with her parents, being a 
passenger on defendants’ train, desired to stop at 
Niagara Falls; it was dark ; the conductor announced 
the station, and the cars stopped, but before the 
party got off, the cars started and moved slowly 
past the platform, when the father, taking plain- 
tiff under his arm, stepped off, fell, and the plain- 
tiff was injured. Held, that plaintiff was charge- 
able with contributory negligence, as matter of law. 
Two judges dissented. 

Reynolds v. N. Y. Cent. R. R. Co., 58 N. Y. 248. 
—Deceased, an intelligent lad, 13 years of age, was 
going home from school, about noon, and when last 
seen alive was going toward the tracks where they 
crossed the highway, and about one hundred feet 
therefrom. He was familiar with the crossing, 
passing over it daily, and with the times of the 
trains, Soon after this two trains passed each other 
near this crossing, and immediately after the boy 
was found dead in the cattle guard. ‘The day was 
clear, and ten feet from the crossing, in the high- 
way, the train by which it appeared he was struck 
could be seen 750 feet distant. No signal of the 
approach of the train was given. The proof was 
held insufficient to sustain a verdict for the plain- 
tiff, because it did not warrant a finding that the 
deceased was not negligent. 

The court remark: “Doubtless the jury might 
infer that the deceased was governed by the natural 
instinct of self-preservation, and would not put 
himself recklessly and consciously in peril of death, 
but that men are careless and subject themselves 
thereby to injury, is the common experience of man- 
kind, and when injured no presumption exists in the 
absence of proof that they were exercising due care 
at the time.” 

Remarks.—At first sight, it would seem difficult 
to reconcile this with the Johnson case, 20 N. Y. 
supra, But it is distinguishable, probably, by the 
fact that the conduct of the defendants, in the lat- 
ter, was of so dangerous a nature as to justify the 
inference of care on the part of the deceased. 

Weber v. N. Y. Cent., etc., Oo., 58 N. Y. 451.—It 
is here held, that if the “ negligence of the plaintift 
in such action, contributing to the injury, clearly 
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appears from all the circumstances, or is established 
by uncontroverted evidence,” it is the duty of the 
court to nonsuit. ‘‘ But if a finding by the jury 
that the plaintiff was free from the charge of neg- 
ligence could not be set aside as wholly unsupported 
by evidence, although the evidence might be slight, 
and the question doubtful, a nonsuit would be im- 
proper.” The court quote with approval the lan- 
guage of Judge Selden, in Bernhard v, Renss. & S. R. 
R. Co., 1 Abb, Ct. of App. Dec. 131: ‘‘If it is neces- 
sary to determine, as in most cases it is, what a man 
of ordinary care and prudence would be likely to 
do under the circumstances proved, this, involving 
as it generally must more or less of conjecture, can 
only be settled by a jury.” 

MeGrath v. N. Y. Cent., etc., Co., 59 N. Y. 468.— 
Where a railroad company has been accustomed to 
keep a flagman at a crossing, the fact of his absence 
does not excuse a traveler on the highway from 
using his senses to detect the approach of trains. 
He has no right to interpret his absence as an assur- 
ance of safety. 

Remarks.— Another feature of the Ernst decision 
is here disapproved, 

Salter v. Utica, etc., Railroad Co., 59 N. Y. 631,.-— 
Held, that where the severity of the weather 
requires a traveler upon the highway to protect him- 
self from it, as for example by ear laps and tippet, 
if the means adopted impair his ability to detect 
danger, and be injured at a railroad crossing, he 
isnot absolved from the charge of negligence; but 
unless it is certain that the means used had that 
effect, it is a question for the jury. 

Thurber v. Harlem, ete., Co., 60 N. Y. 326.—A boy 
9 years old, with two other lads, on his way to 
school, attempted to cross a horse railway, and was 
injured by a car. The other two passed safely, and 
he passed one horse and was hurt by the other 
Held, a case for the jury. 

The court held that the degree of care required 
from an infant of tender years, the omission consti- 
tutes negligence, is entirely different from that 
required of an adult. It is to be measured in each 
case by the maturity and capacity of the individual, 
the law exacting only a degree of care proportionate 
to that. Anerror of judgment does not condemn 
the attempt as rash, or even negligent. It is for 
the jury to say whether a person of ordinary pru- 
dence and discretion might not, under the same 
circumstances, have formed and acted under the 
same judgment. 

Carr v. N. Y. Cent. Co., 60 N. Y¥. 633.—The 
evidence showed due care on the plaintiff's part in 
looking in one direction and waiting till a train had 
passed; whether he exercised due diligence in look- 
ing the other way, was doubtful; yet it was held a 
proper case for the jury. 

Ponlin v. Broadway, ete., Co., 61 N. Y. 621.— 
Plaintiff was leaving a street car, and as she put 





one foot to the ground, her hoop-skirt caught on a 
projecting nail in the platform; the conductor 
started the car at this instant, and she was thrown 
down and injured. Held, that she was not, as 
matter of law, negligent in wearing a hoop-skirt; 
that it was not, ‘as matter of law, unnecessary; 
and that a lady, thus attired, is not, as matter of 
law, bound to be extra careful in managing her 
“train.” 
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INTER-STATE EXTRADITION PROCEDURE. 
BY SAMUEL T. SPEAR, D. D. 


= provisions of the Constitution and the laws of 

the United States, relating to the extradition of 
fugitive eriminals between the different States and 
Territories of the Union, taken in connection with cer- 
tain principles found in the common law of the land, 
furnish the general rules by which the procedure is to 
be governed in such cases. The procedure is not a ju- 
dicial trial and determination of the question whether 
the accused party is guilty or innocent, but simply a 
preliminary to the consideration and settlement of this 
point by the proper authority. The charge against 
him must be in the form of an indictment or an affida- 
vit made before a magistrate; and when a certified 
copy of one or the other is presented to the executive 
of a State or Territory, as the ground of the demand 
for the delivery of an alleged fugitive, the inquiry is 
not whether the charge, as thus made, is true, but 
simply whether it is made in conformity with the pro- 
visions oflaw. This, of course, assumes that the pro- 
ceeding isin good faith, and is not resorted to as a 
trick to secure an end different from that contem- 
plated by the Constitution. 

So, also, if the case comes before a court of justice, 
on habeas corpus, after the arrest of the accused by an 
executive warrant, the inquiry will be confined to the 
single question whether the party arrested, heing the 
one accused, is lawfully restrained of his liberty. This 
involves the question whether the arrest and deten- 
tion, as shown by the return of the writ of habeas corpus, 
are according to law. If such be the fact, then the 
restraint is lawful; but if not, the party is entitled to 
a discharge. And, for the purpose of settling this 
point, the court has no authority to try the accused on 
the charge brought against him. The only question 
which it can consider is whether the procedure is the 
one which the law prescribes. If it is, the court has 
no power to arrest its operation. 

Chief Justice Savage, in The Matter of Clark, 9 Wend. 
212, in answer to the affidavit of the prisoner denying 
the truth of the charge against him, remarked: “ But 
whether he is guilty or not is not the question to be 
decided here. It is whether he has been properly 
charged with guilt, according to the Constitution and 
act of Congress. * * * * Itis not necessary to be 
shown that such person is guilty; itis not necessary, 
as under the comity of nations, to examine into the 
facts alleged against him constituting the crime; it is 
sufficient that he is charged with committing the 
crime,’’ The question whether this charge is true or 
false belongs to the judicial power of the State or Ter- 
ritory demanding the alleged fugitive. That State or 
Territory, aud that only, has jurisdiction for this pur- 
pose, and seeks to secure the fugitive that it may exer- 
cise the jurisdiction over him. 
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The principles, derivable from the Constitution and 
laws of the United States, and to some extent from 
the common law of the land, that regulate the whole 
subject of inter-State extradition procedure, not asa 
trial, but as a preliminary thereto, are the following: 

1. THe Executive Demanp.—The Constitution pro- 
vides that the delivery of a fugitive criminal shall be 
made “on demand of the executive authority of the 
State from which he fled.’’ The law of Congress de- 
clares that ‘‘ whenever the executive authority of any 
State or Territory demands any person as a fugitive 
from justice, of the executive authority of any State 
or Territory to which such person has fled,’’ then, the 
other requisites being supplied, the prescribed steps for 
delivery by the latter shall be taken. This demand is 
a formal, written and official application made by the 
Governor of the State or Territory in which the crime 
is charged to have been committed, upon the Governor 
of the State or Territory to which the criminal is as- 
sumed to have fled, and in which he is found. The 
order of the Constitution and the law is demand first, 
and delivery afterward; and both are executive acts. 

It follows that no executive, acting under this au- 
thority, has any power, in the absence of a demand, to 
make a delivery. The fact that the alleged fugitive 
has been arrested, and is detained by the order ofa 
court, does not of itself give any executive jurisdic- 
tion over the case. The court has no power to deliver 
the prisoner, and no executive has this power until 
the executive authority of some other State or Terri- 
tory has, bya demand, furnished the necessary con- 
dition. In Botts v. Williams, 17 B. Mon. (Ky.) 687, it 
was held that a fugitive criminal ‘can only be de- 
livered up upon the formal requisition of the Governor 
of the State, in compliance with the constitutional 
provision.”” This doctrine lies upon the very face of 
the Constitution and the law in relation to this subject. 

2. THE Recelvine AGENntT.—The Constitution says 
nothing about such an agent; yet the law, assuming 
that an agent would be appointed by the demanding 
executive ‘‘ to receive the fugitive,’’ directs the execu- 
tive on whom the demand is made, ‘ to cause the fugi- 
tive to be delivered to such agent when he shall ap- 
pear.’’ This implies the appointment of an agent; 
and whether the appointment shall be made at the time 
of the demand, or subsequently thereto, is left to 
the discretion of the demanding executive. If the 
agent does not appear “ within six months from the 
time of the arrest,’’ the law provides that ‘the prisoner 
. may be discharged.’’ How the discharge shall be 
effected, whether by habeas corpus, or by the authority 
of the executive who ordered the arrest, the law does 
not expressly declare. Either method would seem to 
be lawful. 

If, however, the agent does appear within the time 
specified, and with the proper evidence of his appoint- 
ment, and receives the fugitive, then he has authority 
“to transport him to the State or Territory from which 
he fled; ’’ and provision is made that ‘‘ every person 
who, by force, sets at liberty or rescues the fugitive 
from such agent while so transporting him, shall be 
fined not more than five hundred dollars or be im- 
prisoned not more than one year.’’ Neither the Con- 
stitution nor the law requires the delivering executive 
to provide for this transportation. His duty, upon the 
proper conditions, is simply to order the arrest and 
make the delivery to the duly authorized agent of the 
demanding State or Territory. : 

8. THe ExPprense.—On this point the Constitution is 





entirely silent; yet the law provides that ‘all costs or 
expenses incurred in apprehending, securing, and 
transmitting such fugitive to the State or Territory 
making such demand, shall be paid by such State or 
Territory.”’ It isa general principle, in all extradition, 
that the authority seeking to procure it shall pay the 
expenses of the process. 

4. THE CHARGE OF CRIMINALITY.—The Constitu- 
tion refers to the fugitive as **a person charged in any 
State with treason, felony, or other crime,’’ but does 
not say in what manner the charge shall be made. 
The law describes this charge as ‘‘ an indictment found 
or an affidavit made before a magistrate of any State 
or Territory, charging the person demanded with 
treason, felony or other crime.’’ The charge must be 
made in one or the other of these forms; and, in which- 
ever form made, it must set forth the crime for the 
commission of which the fugitive is demanded, not 
simply by its title, but in the material facts which 
constitute the offense. The charge must be a legal 
accusation. If in the form of an indictment by a grand 
jury, it must have the usual features of a charge made 
in this way. If an affidavit be the form, then it must 
be so explicit in the necessary allegations of fact that 
it would justify a magistrate in committing the 
accused. See Ex parte Smith, 3 McLean, 121; The 
People v. Brady, 56 N. Y. 182; and Penn. L. J. 
414, 418. It is mot necessary that the charge should 
precede the escape of the fugitive, since it may be just 
as validly made afterward; but it is necessary that 
it should set forth a prima facie case of crime. The 
design is to bring to the knowledge of the authority on 
which the demand is made this form of evidence that 
a crime has actually been committed. 

Chief Justice Taney, in Kentucky v. Dennison, 24 
How. 66, alluding to the provision of the Constitution 
on this subject, said that the executive of the demand- 
ing State is ‘*‘ not authorized by this article to make the 
demand unless the party was charged in the regular 
course of judicial proceedings.’’ The law implies this 
in designating an indictment found or an affidavit 
made before a magistrate, as the legal form of the 
charge. The theory of the law is that the charge must 
be initiated in the judicial department of Government; 
and hence, until this condition, in one or the other of 
the prescribed forms, has been supplied, the executive 
authority has no warrant for claiming the delivery of 
the alleged fugitive. That authority cannot make the 
charge in the first instance; and evidence that it has 
been duly made must always accompany the de- 
mand. 

5. THE CRIME CHARGED.—This must be “ treason, 
felony, or other crime,’’ which, as previously shown, 
includes any offense against the laws of the State or 
Territory making the demand. See Kentucky v. Den- 
nison, 24 How. 66; Taylor v. Taintor, 16 Wall. 366; 
Brown’s Case, 112 Mass. 409; The Commonwealth v. 
Green, 17 id. 515, 547; The Matter of Fetter, 3 Zabr. 311; 
The Matter of Voorhees, 3 Vroom, 141; The Matter of 
Clark, 9 Wend. 212; The People v. Brady, 56 N. Y. 
182; Morton v. Skinner, 48 Ind. 143; The Matter of 
Hughes, Phill. (N. C.) L. 57; Johnston v. Riley, 13 Ga. 
97; and the opinion of the Judges of the Supreme 
Court of Maine, 6 Amer. Jurist, 233. 

6. THe EVIDENCE OF THE CHARGE.—The evidence, 
as prescribed by law, that a person whose delivery is 
demanded has been properly charged with the com- 
mission of crime, is “‘a copy of an indictment found 
or an affidavit made before a magistrate of any State 
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or Territory, charging the person with having com- 
mitted ’’ the particular crime therein set forth; and 
this copy must be ‘‘ certified as authentic by the Gov- 
ernor or chief magistrate of the State or Territory 
from whence the person so charged has fled.”’ 

In Ex parte White, 49 Cal. 443, it was held that the 
Governor of California ‘“‘has no authority to surren- 
der a fugitive who has committed a crime in another 
State unless judicial proceedings have been com- 
menced against him for the crime in the State in 
which it was committed.” The evidence that such 
proceedings have been commenced is a copy of an in- 
dictment found or an affidavit made before a magis- 
trate in that State. The certification of such a copy 
as authentic by the executive authority that produces 
it, and on it as a basis makes the demand for the de- 
livery of the accused person, is conclusive as to the 
fact of such an indictment or affidavit charging the 
person with crime, and as to the genuineness of the 
copy. In The Matter of Manchester, 5 Cal. 237, the 
court held that ‘‘the Governor of the State issuing 
the requisition for the fugitive is the only proper 
judge of the authenticity of the affidavit, and the 
judge, on habeas corpus, cannot go behind his action 
to inquire whether the affidavit was a forgery.”” The 
law clearly makes him the judge on this point, and, 
by obvious implication, makes his certification con- 
clusive. 

The courts have uniformly insisted that the require- 
ments of the law relating to the evidence of the 
charge shall be strictly complied with, as indispensa- 
ble to the legality of the demand and the resulting ob- 
ligation of delivery. In Ex parte Thornton, 9 Texas, 
635, the court, after stating the necessary evidence, 
proceeded to say: ‘‘ But so far from it appearing on 
the face of the warrant that such a copy has been pro- 
duced to the executive, and that the warrant had is- 
sued in consequence thereof, it appears on the con- 
trary that the executive acted on the representations 
of the executive of the State of Arkansas, to the ef- 
fect that the relator stood charged with the crime of 
forgery in that State. These were altogether in- 
sufficient to give the Governor jurisdiction in the 
case. The representations of the executive of the 
demanding State are of no effect unless supported by 
a duly authenticated copy of the indictment found or 
the affidavit made.’’ The prisoner was discharged be- 
cause the Governor of Texas, upon the evidence pre- 
sented to him, had no right to issue a warrant for his 
arrest. 

In The Matter of Clark,9 Wend. 212, Chief Justice 
Savage, having referred to the law of Congress on the 
subject, said: ‘“‘In order therefore to give the Gov- 
ernor of this State jurisdiction in such a case three 
things are requisite: 1. The fugitive must be de- 
manded by the executive of the State from which he 
fled. 2. A copy of the indictment found or an affida- 
vit made before a magistrate, charging the fugitive 
with having committed the crime. 3. Such copy of 
the indictment or affidavit must be certified as au- 
thentic by the executive. If these prerequisites have 
been complied with, then the warrant of the Governor 
has properly issued, and the prisoner is legally re- 
strained of hisliberty.’’ Holding such to be the fact 
in this case, he further said that “the Governor of 
New York had full power and authority to issue his 
warrant, to direct Clark to be arrested and delivered 
over to the agent of the State of Rhode Island.” 

In Solomans’ Case, 1 Abb. Pr. (N. S.) 347, Judge 





Russell, City Judge of New York, having adverted to 
the extradition clause of the Constitution and the law 
of Congress to carry it into effect, said in regard to 
the latter: ‘‘The act is summary in its effect, and 
must be strictly complied with; otherwise, a warrant 
issued under it would be absolutely void.’’ Referring 
to the conditions stated by Chief Justice Savage, supra, 
he further said that they had not been complied with in 
this case, and hence that ‘the Governor of New York 
had no authority to issue his warrant to arrest the 
prisoners, and direct that they be delivered over to the 
agent of the State of Louisiana.’”’ On this ground he 
ordered them to be discharged. 

In The Matter of Rutter, 7 Abb. Pr. (N. 8S.) 67, 
Judge McCunn, of the Superior Court of the city of 
New York, said that the return to the writ of habeas 
corpus shows that “the prisoner was arrested and is 
detained by no authority whatever.’’ The mere re- 
quisition of the Governor of Tennessee, “ of itself, 
and without more, affords no authority or justifica- 
tion for his imprisonment.” The affidavit of Mr. 
Hyatt ‘‘ merely embodies a hearsay statement, com- 
municated by telegraph, that the prisoner is charged 
in Tennessee with the commission of an offense against 
the laws of that Commonwealth. This paper, apart 
from being nothing more than the repetition of a ru- 
mor, is fatally defective otherwise, in not incorpo- 
rating an authenticated copy of the charge or indict- 
ment against the prisoner in Tennessee.’’ There be- 
ing no legal cause for his detention, the court ordered 
the prisoner to be discharged. 

In Ex parte Pfizer, 28 Ind. 450, it was held by the 
court that the papers, accompanying the requisition of 
the Governor of Ulinois upon the Governor of Indi- 
ana, did ‘‘not satisfy the requirements of the act of 
Congress upon the subject of the rendition of fugi- 
tives. A copy of the affidavit must be produced be- 
fore the Governor of the State is authorized, upon the 
requisition of the Governor of another State, to issue 
his warrant for the arrest of the fugitive.”’ Such, as 
the court said, was not the fact in this case, and hence 
the warrant was held to be illegally issued. 

These cases illustrate the practice of courts in in- 
sisting upon a strict compliance with the law of Con- 
gress in respect to the question of evidence. Extra- 
dition, if abused, would be a dangerous and oppressive 
exercise of executive power; and it is not a little sur- 
prising that any executive should, whether in demand- 
ing or surrendering fugitive criminals, fail to under- 
stand the law and regulate his action according to the 
plain letter of its provisions. 

7. THe PLACE oF THE CRIME.—The Constitution 
speaks of the person to be delivered up, as being 
“charged in any State’’ with crime, implying that the 
crime was committed in the State in which the charge 
is made. The law of Congress proceeds upon the same 
implication. Hence arises the rule that the person 
accused must be charged with having committed the 
offense alleged within the State or Territory whose 
executive authority makes the demand for his deliv- 
ery. The fugitive is to be delivered up that he may 
“be removed to the State having jurisdiction of the 
crime.’’ No State has any jurisdiction of a crime not 
committed within its territory. Whether we as- 
sume a crime to be committed where the act was done, 
or where it took effect —a point that need not here be 
determined — the offender charged with crime must, 
for the purpose of his extradition, be located within 
the jurisdiction of the State or Territory bringing the 
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charge and making the demand; and this location at 
the time of the offense must be set forth in the charge 
as the basis of the demand. The locus delicti, as to 
the State or Territory in which the crime was com- 
mitted, if committed at all, is a material circum- 
stance. 

An instructive case in relation to this point came 
before the Unitei tates Circuit Court in Illinois in 
1842. See Ex parte Smith (the Mormon prophet), 3 Mc- 
Lean, 121. Smith was charged, by an affidavit made 
before a magistrate in Missouri, with being accessory 
before an attempt to murder one Lilburn W. Boggs, 
who swore to his belief that Smith was thus accessory, 
and also that at the time of the affidavit he was ‘a 
citizen and resident of the State of Illinois,’’ but did 
not locate him in Missouri at the time of the alleged 
offense. On the basis of this affidavit the Governor of 
Missouri made a requisition upon the Governor of 
Illinois, in which he represented Smith to be a fugi- 
tive from justice, and demanded his delivery; and the 
latter issued his warrant for the arrest and surrender 
of the accused, declaring therein that ‘‘the said Jo- 
seph Smith has fled from the justice of said State and 
taken refuge in the State of Illinois.” 

The legality of these proceedings was, upon a re- 
turn to a writ of habeas corpus, considered by Judge 
Pope, of the United States District Court, acting as 
Cireuit Judge. Smith, by his counsel, offered to show 
by the affidavits of several persons that he was not in 
Missouri at the time of the alleged offense, but was in 
Illinois at the time, and distant more than three hun- 
dred miles from the place of the erime as fixed by the 
affidavit of Boggs. The Judge decided to hear these 
affidavits, but did not pass upon the question of their 
admissibility, holding the affidavit of Boggs to be in- 
sufficient to justify the requisition by the Governor of 
Missouri, and the warrant of arrest and surrender by 
the Governor of Illinois. One of the grounds upon 
which he discharged the prisoner is the fact that the 
affidavit did not locate him in Missouri at the time of 
the offense, and hence did not place him under the juris- 
diction of that State, or in circumstances to commit a 
crime against its laws or flee from its justice. It 
really charged no crime against Smith as committed 
by him in the State of Missouri. The recitals made 
by the Governor of [llinois in his warrant of arrest 
and surrender were not supported by the facts set 
forth in the affidavit of Boggs; and, hence, as the 
Judge held, they could not “be received as evidence 
to deprive a citizen of his liberty, and transport him 
to a foreign State for trial.”” He added that “the 
proceedings in this affair, from the affidavit to the 
arrest, afford a lesson to governors and judges, whose 
action may hereafter be invoked in cases of this char- 
acter.” 

8. THE FLIGHT OR EscaPe.—The Constitution and 
the law describe the person who is to be delivered up, 
as a fugitive from justice. He is assumed to have fled 
from the State or Territory whose laws he has violated, 
and to have sought refuge and to be found in another 
State or Territory. Whothen is to be deemed such a 
fugitive? The Supreme Court of New Jersey, in The 
Mutter of Voorhees, 3 Vroom, 147, answered this ques- 
tion as follows: ‘“‘A person who commits a crime within 
a State, and withdraws himself from such jurisdiction 
without waiting to abide the consequences of such act, 
must be regarded as a fugitive from the justice of the 
State whose laws he has infringed.”’ 

The Superior Court of the city of New York, in The 





Matter of Adams, 7 Law Rep. 386, said: “If a man 
within a State secretly commits a crime and suddenly 
departs, the crime not being discovered till months 
after his departure, though he may have left for pur- 
poses other than fleeing from the justice of the State 
against which he offended, yet he surely might be 
treated and proceeded against as a fugitive from jus- 
tice. The consciousness of his having committed the 
crime, of his being amenable to the laws of the State 
against which he offended, might and would probably 
be regarded as the motive for going out of its limits, 
and form a legitimate basis for an executive requisition 
and surrender.” 

Governor Fairfield, of Maine, having occasion in 
1838 to consider the same question, answered it thus: 
‘Tam clearly of opinion that where one is conscious 
of having committed treason, felony, or other crime 
in one State, and leaves that State, knowing that he is 
subject to a prosecution, a sufficient time not having 
elapsed or other circumstances occurred to remove all 
reasonable apprehension of a prosecution, he may 
fairly be regarded as a fugitive from justice within 
the meaning of the fourth article of the Constitution.” 

In The Matter of Hughes, Phill. (N. C.) L. 57, and 
In re Greenough, 31 Vt. 279, it was held that “ where 
the fugitive has been delivered by the Governor, 
allowed bail, forfeited his bail, and again become a 
fugitive, the Governor may order a second arrest and 
delivery.” 

The question is plainly one of common sense applied 
to the facts presented in each particular case. With- 
drawal from the jurisdiction of a State or Territory, 
by a person who has violated its laws, under circum- 
stances implying a fear of justice and a desire and in- 
tention to evade it, is undoubtedly fleeing from justice 
in the sense of the Constitution and the law. If there 
be no such fact, then there is no adequate constitu- 
tional or statutory ground for a requisition. The 
person demanded must be a “‘fugitive from justice,” 
and, *‘ be found in another State”’ or Territory. It is 
not sufficient that one, charged with crime ina State 
or Territory, is ‘‘ found in another State”’ or Territory. 
He must be found there as ‘a fugitive from justice.” 
The law so describes him, and the Constitution speaks 
of him as one ‘‘ who shall flee from justice.’’ The idea 
of both is that he has not only left the State whose 
laws he has offended, and is found in another; but he 
has left it for the purpose of escaping from its justice. 

It is conceivable that a person charged with crime in 
one State might be found in another, without any 
evidence of such a purpose; and if this were the fact 
in a given case, then that case would not come within 
the provision of the Constitution or the law of Con- 
gress. Senator Patterson, of South Carolina, was found 
in the District of Columbia in attendance upon his 
duties as United States Senator, when demanded by 
Governor Hampton asa fugitive from the justice of that 
State. In the hearing of his case upon a writ of habeas 
corpus, it was claimed in his behalf that he was nota 
fugitive from justice, since the facts showed that his 
withdrawal from South Carolina was for a wholly dif- 
ferent purpose. Assuming this to bea correct posi- 
tion, then he was not constitutionally or legally liable 
to arrest and return to South Carolina as an offender 
against its laws. No case involves this liability unless 
it embraces the element of a flight from justice; and 
this is always a question of fact, to be determined bya 
consideration of all the circumstances applicable to it. 

(T0 BE CONTINUED.) 
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EXPANSION OF ADMIRALTY JURISDICTION.* 


DMIRALTY signifies a court having jurisdiction 

of controversies arising out of navigation of pub- 

lic waters; also the system of jurisprudence particu- 
larly devoted to those controversies. 

Upon the continent of Europe, the jurisdiction of 
courts of admiralty is of very early origin and wide 
importance. It appears that, immediately upon the 
revival of commerce after the fall of the western em- 
pire, and the conquest and settlement by the barba- 
rians, the necessity was recognized that some tribunal 
should be established that might hear and decide 
causes that arose out of maritime commerce. The 
rude courts established by the conquerors had prop- 
erly jurisdiction of controversies that arose on land, 
and of matters pertaining to land, that being at the 
time the only property that was considered of value; 
but, to supply the wants of merchants on the coast of 
Italy and the northern shores of the Mediterranean, 
a court of consuls for the trial of maritime causes 
was established in each of the principal maritime 
cities. Contemporaneously with the establishment of 
these courts grew up the customs of the sea, partly 
borrowed, perhaps, from the Roman law, but more 
compiled from the usages of trade and the practice of 
the sea. These were collected from time to time, em- 
bodied in the form of codes, of which the Consoluto del 
Mare is one of the earliest and most conspicuous 
examples. As maritime property increased in im- 
portance, the jurisdiction of these controversies be- 
came vested in more permanent courts, known as 
courts of admiralty. They had jurisdiction of all 
national affairs transacted at sea, and particularly of 
prize; and to this was added jurisdiction of all con- 
troversies of a private character that grew out of 
maritime employment and commerce; and this, as 
nations grew more commercial, became in the end 
the most important branch of the jurisdiction. 
Throughout the continent, authority to determine 
maritime controversies was liberally accorded to these 
tribunals. 

In England, in early times, less liberality was felt 
toward the exercise of admiralty powers. The early 
course of jurisprudence upon the subject was largely 
influenced by a sentiment of distrust and disapproval, 
which prevailed among the common-law courts and 
lawyers, and to a degree among the people at large, 
toward the courts of admiralty. They were courts 
of foreign origin, and were guided by the rules and 
forms, obnoxious through a long period to the Eng- 
lish jurisprudents, of the civil law. They rejected 
trial by jury, and confided the determination of both 
fact and law to the judge. Hence there was a con- 
stant effort to limit the admiralty jurisdiction, and to 
maintain that of courts of common law against any 
possible encroachments from it; and this effort was 
particularly directed toward limiting the jurisdiction 
territorially. England’s rivers admit of but little or 
no commerce above the ebb and flow of tides; hence 
the tidal line was naturally claimed, by the common 
lawyers, to be the extreme limit of the authority of 
courts of admiralty. And, while the flow of the tide 
might carry that jurisdiction up to high-water mark, 
along the shore and up the bed of large streams de- 
bouching in the ocean, it was rigorously insisted that 
at the ebb the maritime jurisdiction must recede with 
the waters, and the courts of law must enjoy their au- 
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thority, in turn, while the soil was left bare. More- 
over, as the county was in common-law jurisprudence 
the organization or division which underlaid the 
political and legal administration of affairs, it was 
insisted that admiralty should not break the legal in- 
tegrity of a county. Tide or no tide, occurrences 
within the body of a county were withheld from its 
cognizance. 

In recent years the jurisdiction of the English ad- 
miralty courts has been defined anew, and in a larger 
spirit, by the statutes 24 & 25 Vict., ch. 10, and 26 
Vict., ch. 24; and other enactments have liberalized 
its practice. But the foregoing explanations are use- 
ful in introducing a brief sketch of the expansion 
which has been given in recent years to the term “ad- 
miralty ’’ in the jurisprudence of the United States; an 
important topic to the American reader. 

The national Constitution, without defining what 
shall be understood by the word, declares that the ju- 
dicial power of the general government shall extend 
to cases of admiralty and maritime jurisdiction. The 
early decisions of our courts assumed rather than de- 
cided that the admiralty jurisdiction here intended 
was only co-extensive with admiralty jurisdiction in 
English jurisprudence; that the provision meant to 
grant only the limited jurisdiction which was signi- 
fied by admiralty in the common law at the date of 
the Constitution; and that the jurisdiction as vested 
in the national courts was subject to the well-known 
limitations attached to it in England, was confined to 
tidal waters, and was excluded from the body of a 
county. But the necessities incident to the develop- 
ment of our interior commerce, and of navigation 
upon the lakes and rivers of the United States above, 
or wholly independent of, tidal influences, have led 
the courts to reconsider this assumption, to discard 
the restrictions with which the common law guarded 
the maritime jurisdiction, and to give it the scope and 
extent which have been assigned to it among other 
nations; until at length navigability, aud not tide, has 
been made the leading test in determining what waters 
are within the admiralty jurisdiction, as it is under- 
stood and established in America. 

The earliest case of importance in the development 
of the new view of admiralty is that of Waring v. 
Clarke, 5 How. 441, decided by the United States Su- 
preme Court in 1846. This was a case of a collision 
which occurred upon ariver at a spot within the ebb 
and flow of the tide, but also within the body of a 
county; and it presented the question, whether, in 
this country, and under the constitutional grant of 
admiralty powers to the United States courts, places 
within the body of acounty were to be excluded. The 
court held that they are not; that county lines do not 
here, as in England, exclude admiralty jurisdiction. 
They decided that the grant of admiralty powers, in 
the Constitution, to the courts of the United States 
was not intended to be confined to such cases as be- 
longed to the admiralty jurisdiction in England, at 
the time of the adoption of that instrument. Such a 
limitation is inconsistent with the extent of admi- 
ralty jurisdiction exercised by the colonies, with a 
just interpretation of the Constitution, and with its 
contemporary construction. Nor are the ancient Eng- 
lish statutes declaring the jurisdiction in cases of col- 
lision not to extend to cases happening between ships 
within the ebb and flow of the tide, but infra corpus 
comitatus, in force here. The general admiralty law 
furnishes a surer foundation for ascertaining the lo- 
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cality of marine jurisdiction within the United States 
than the designation of it by the common-law courts 
of England. 

Almost at the very date of this adjudication, Con- 
gress, in the act of February 26, 1845 (5 Stats. at Large, 
726), gave what was then considered as a new and ex- 
tended assertion of the jurisdiction, but has since 
been seen to be wholly within its true boundaries, and 
to impose no real limitations upon the grant. The act 
declared that the District Courts of the United States 
(they being the admiralty courts) “ shall have, possess, 
and exercise the same jurisdiction in matters of con- 
tract and tort, arising in, upon, or concerning steam- 
boats and other vessels of twenty tons burden and 
upwards, enrolled and licensed for the coasting trade, 
and at the time employed in business of commerce 
and navigation between ports and places in different 
States and Territories upon the lakes and navigable 
waters connecting said lakes, as is now possessed and 
exercised by the said courts in cases of the like steam- 
boats and other vessels employed in navigation and 
commerce upon the high seas or tide waters within 
the admiralty and maritime jurisdiction of the United 
States.’’ 

The case of The Belfast, 7 Wall. 624, presented the 
question whether the United States courts were bound 
to refrain from this jurisdiction, when the matter in- 
volved was a contract arising out of commerce within 
a single State; and the Supreme Court decided, over- 
ruling previous decisions in favor of a more restricted 
rule, that the lien of the shipper of goods upon the 
vessel for non-performance of an ordinary contract of 
affreightment is a maritime lien; and a proceeding in 
rem to enforce it is within the exclusive original cog- 
nizance of the District Courts, notwithstanding the 
contract is for transportation between ports and 
places within the same State, and all the parties are 
citizens of the same State. It is enough that such 
contract is for transportation upon navigable waters, 
to which the general jurisdiction of the admiralty ex- 
tends. This case explains the principal subjects of 
admiralty jurisdiction to be maritime contracts and 
maritime torts, including captures jure belli, and 
seizures on water for municipal and revenue forfeit- 
ures. Contracts, claims, or services purely maritime, 
and touching rights and duties appertaining to com- 
merce and navigation, are cognizable in the admiralty. 
Torts or injuries committed on navigable waters, of a 
civil nature, are also cognizable in the admiralty 
courts. Jurisdiction in the former cases depends 
upon the nature of the contract, but in the latter it 
depends entirely upon locality. Contracts to be per- 
formed on waters not navigable are not maritime 
any more than those made to be performed on 
land; nor are torts cognizabie in the admiralty, 
unless committed on waters within the admiralty 
aud maritime jurisdiction, as defined by law. The 
admiralty jurisdiction is not necessarily subject to 
the same limitations as are imposed upon the 
power of Congress to regulate commerce, as con- 
ferred in the Constitution. These are entirely dis- 
tinct things, having no necessary connection with one 
another. 

The case of Insurance Co. v. Dunham, 11 Wall. 1, in 
which the Supreme Court were called upon to con- 
sider, in the light of the recent expansion of the ad- 
miralty jurisdiction, whether a policy of marine in- 
surance was not a contract which ought to be deemed 
maritime, gave further elucidation to the meaning of 








the grant of admiralty jurisdiction, in respect to the 
nature of the causes of action embraced. The opin- 
ion explains that, by a series of decisions of the Su- 
preme Court, it is established that the admiralty and 
maritime jurisdiction granted'by the Constitution is not 
limited by the restraining statutes or judicial prohibi- 
tions of England, but is to be interpreted with refer- 
ence to analogous jurisdictions in other countries con- 
stituting the commercial world. As respects the con- 
tracts which are of admiralty cognizance, the English 
rule which limits the jurisdiction nearly to contracts 
made upon the sea, and to be executed thereon, does 
not prevail; but the criterion is the nature and sub- 
ject-matter of the contract, and whether it has refer- 
ence to maritime service or maritime transac- 
tions. 

If the subject-matter of the contract is maritime, 
the courts of admiralty may enforce it. And the 
court adjudged that a policy of insurance upon a ship 
or cargo against marine perils is of marine subject- 
matter, and recovery for a loss may be enforced by 
libel in personam in the District Court. That the ju- 
risdiction embraces all torts committed upon naviga- 
ble waters was earlier and with less hesitation estab- 
lished. See The Commerce, 1 Black, 574. 

In brief, a long course of adjudications (see, upon 
the distinction between tidal and navigable waters, 
Steele v. Thacher, Ware, 91; The Chusan, 2 Story, 455; 
The Genesee Chief v. Fitzhugh, 12 How. 443; Fretz v. 
Bull, id. 466; Jackson v. The Magnolia, 20 id. 296; Nel- 
son v. Leland, 22 id. 48; Raymond v. The Ellen Stewart, 5 
McLean, 269; McGinnis v. The Pontiac, 1 Newb. Adm. 
130; 5 McLean, 359; Eads v. The H. D. Bacon, 1 Newb. 
Adm. 274; Scott v. The Young America, id. 101; The 
Moses Taylor, 4 Wall. 411; The Hine v. Trevor, id. 555; 
The Belfast,7 id. 624; The Eagle, 8 id. 15; The Leonard, 
3 Ben. 263; Cunningham v. Hall, 1 Cliff. 43; The Gen- 
eral Cass, 5 Am. L. T. Rep. 12; The Backus, 1 Newb. 
Adm. 1; The Jenny Lind, id. 443; and upon the ob- 
jection that the subject-matter has arisen in internal 
commerce, Carpenter v. The Emma Johnson, 1 Cliff. 
633; The Leonard, 3 Ben. 263; The Hurdy, 1 Dill. 460; 
The Thomas Swan, 6 Ben. 42; The Mary Gratwick, 2 
Sawy. 342; Reppert v. Robinson, Taney, 492; The Sarah 
Jane, 1 Low. 203; Roberts v. Skolfield, 8 Ware, 184; The 
Wave, Blatchf. & H. Adm. 235; The John Gilpin, Olc. 
Adm. 77), have fully developed and established the 
principles that the term admiralty, as used in the Con- 
stitution, is not necessarily to be construed as subject 
to all the restrictions imposed upon it in English juris- 
prudence at the time when the Constitution was 
framed, but the grant confers admiralty powers as 
generally understood throughout the civilized world; 
that it is in no respect limited to the high seas or de- 
pendent upon the ebb and flow of tides, or the bounds 
of counties, but extends over all waters of the United 
States which are actually navigable, whether found so 
by their original character, or made so by artificial im- 
provement; and that thus construed it embraces not 
only all torts committed upon them, but also all con- 
tracts which are to be executed upon them, or relate 
to maritime services and transactions. 

In England, it is considered that there are two 
courts, the instance court and the prizecourt. The same 
judge presides in both courts; in the former, he sits 
by virtue of a commission under the great seal, enu- 
merating the objects of the jurisdiction, but specify- 
ing nothing relative to prize; in the latter, he sits by 
virtue of a commission, which issues in every war, 
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under the great seal, to the lord high admiral, or com- 
missioners for executing that office, requiring the 
court ‘ to proceed upon all and all manner of captures, 
seizures, prizes, and reprisals of ships and goods, which 
are or shall be taken, and to hear and determine ac- 
cording to the course of the admiralty and the law 
of nations.’’ In the United States, the double juris- 
diction is recognized, and it is common to speak of 
proceedings ‘‘upon the instance side of the court,” as 
distinguished from prize proceedings; but the whole 
jurisdiction as respects original suits is vested in one 
tribunal, the District Court of the United States. 
There is also an important criminal jurisdiction. 
matiadipamcbon. 
PAYMENTS TO AGENTS. 
ENGLISH HIGH COURT OF JUSTICE, CHANCERY DI- 
VISION, MAY 4, 1878. 
Pearson v. Scort, 38 L. T. Rep. (N. 8S.) 747. 


A person owing money to an agent knowing him to be an 
agent must pay in such a manner as to facilitate the 
money’s reaching the principal’s hands and cannot pay 
by a settlement of accounts betwen himself and the 
agent. 

Semble, that a usage of the London Stock Exchange to 
the contrary would be unreasonable and could not be 
upheld. 

The plaintiffs,as executors, instructed S., a solicitor, to have 
some stock and shares sold,and in effect authorized 
him to receive the proceeds as money. S.employed 
the defendant, a stock and share broker, with whom he 
had at the time a current account for differences upon 
private speculative transactions on the Stock Exchange. 
The defendant, having sold the property, paid a part of 
the proceeds to S.,and by his directions placed the bal- 
ance to the credit of 8S. in the current account. 8. 
never paid the balance to the plaintiffs, but subse- 
quently absconded and was declared bankrupt. The 
circumstances in the opinion of the court showed that 
the defendant had notice of the agency of 8. 

Held, that the defendant was liable for the balance. Bridges 
v. Garrett, 22L. T. Rep. (N. S) 448; L. R., 5C. P. 451, 
distinguished. 

'NHE plaintiffs, Eliza A. Pearson, E. B. Stephens and 

Charles Hill, as executors of the will of J. F. 

Williams, who died in May, 1875, were possessed of a 

sum of £3,700 Consolidated Stock of the Midland 

Railway Company, and certain preference shares of 

the same company. 

The plaintiffs, in their character of executors, em- 
ployed as solicitors Mr. W. Smith and Mr. J. Carter, 
who practiced in partnership in Craven street, Strand, 
under the firm of Smith & Co., and in June, 1875, 
requested them to have the Consolidated Stock and 
preference shares sold. Accordingly Smith, or some 
one on his behalf, instructed the defendant, who was a 
stock and share broker in the city, to sell the property. 
It appeared that Smith, in addition to his business as 
a solicitor, was in the habit of carrying on large trans- 
actions on the Stock Exchange with the defendant. 
These transactions were of a speculative description, 
the defendant purchasing and selling stocks and shares 
for Smith, and furnishing accounts from time to time 
of the differences on the fortnightly settlements. 
These accounts were kept in the name of William 
Smith, and not in that of thefirm. The defendant, 
however, was aware that Smith carried on business as 
a solicitor, and understood him to be of high repute in 
the legal profession, and to be in good practice. 

On the 24th June the defendant sent to Messrs. 
Smith & Co. two sold notes of the stock and shares, 
signed by himself, in which the property was stated to 
be sold on account of Messrs. Wm. Smith & Co. to 


Jackson, subject to the laws of the London Stock Ex- 
The amounts of the purchase-money and 


change. 





commission were stated, and the 28th June was men- 
tioned as the day of settlement. 

At the same time the defendant wrote Messrs. 
Smith & Co. a letter, in which he said: 


“*Tinclose contracts for sale of the stock and shares 
(enumerating them), also seven blank transfers, which, 
if returned in due course, correctly signed, the cheque 
will be forthcoming on Monday next.” 


On the 28th June Messrs. Smith & Co. wrote a 
letter to the defendant, inclosing the seven transfers 
of the stock and shares in question, and saying: 


“We have made the transfers in the name of Mr. 
Pearson (one of the plaintiffs, and husband of Mrs. 
Pearson), as well as Mrs. Pearson; because the secre- 
tary of the Midland Railway Company, in a letter we 
received from him, states thatif the stock was sold he 
would require her husband to join in the transfer. The 
coupons of the £3,700 Consolidated Stock are in the 
hands of the secretary, as will be seen by the accom- 
panying letter, in which you will observe he states 
that he will send them in the course of this week; so 
that if the certificates are sent down tohim, he will 
probably make them out now in the names of the pur- 
chasers of the stock direct.” 


On the 30th June the deferidant, by Smith’s instruc- 
tions, paid to Smith by cheque £3,500 out of the proceeds 
of sale of the stock and shares, and carried the bal- 
auce, which (after deducting commission and the 
amount of a call then due upon some of the shares), 
amounted to £3,332 15s. to the credit of Smith’s account 
current with the defendant, in which amount there 
appeared on that day to the debit of Smith in respect 
of differences on Stock Exchange transactions with 
the defendant sums amounting to £1677 17s. 6d. The 
result of subsequent transactions was that at the fort- 
nightly adjustment of the account between Smith and 
the defendant on the 3lst Aug., 1875 there appeared 
£3,361 18s. 3d. to the debit of Smith as against £3,626 
2s. to his credit. 

Before the end of 1875 Smith absconded, and in Jan., 
1876, Carter absconded, and both had since been adju- 
dicated bankrupts. 

The plaintiffs brought this action for an account and 
for payment of what should appear due to them in re- 
spect of the sales of the consolidated stock and pref- 
erence shares. They denied that the defendant had 
ever paid the purchase-moneys or any part thereof to 
the plaintiffs or any of them. The 10th paragraph of 
their statement of claim was as follows: 


‘* Asto such part (if any) of the said purchase-money 
as was actually paid in cash by the defendant to the 
said William Smith and Carter on account of the 
plaintiff (other than the plaintiff C. F. Pearson), and 
as to such part as was paid in discharge of a call prop- 
erly payable by the same plaintiffs, the plaintiffs are 
willing to except such payments as payments made to 
themselves or on their account.” 


The defendant, in his defense, said that his instruc- 
tions to sell the stock and shares were given by Smith 
in the ordinary course of business, and that he was 
not informed, and did not know, and had no reason 
to suspect or believe that the stock and shares were 
not the absolute property of Smith; and be further 
submitted that the plaintiffs by their neglect and de- 
lay were prevented from obtaining relief. He also 
stated that the whole transaction was made subject to 
the laws, rules and customs of the London Stock Ex- 
change, a statement which was supported by the de- 
fendant’s affidavit, and by that of his clerk. Mr. 
Pearcy Smith, a stock and share broker, in his affi- 
davit said : 
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“ According to the customs of the London Stock 
Exchange, a broker is bound only to recognize the per- 
son actually employing and instructing him to sell or 
purchase stocks or shares, and to obey the directions 
of that person only as to the mode of payment, and 
as tothe application and disposal of the proceeds of 
sale, and it is the invariable custom for the broker to 
recognize only the instructions and directions of such 
person actually employing him, and which person 
alone is his principal The broker thus as to 
his receipts and payments for such principal acts in 
the same way as a London banker would act for his 
customer.” 


Of the printed rules of the Stock Exchange the fol- 
lowing alone was cited on behalf of the defendant: 

50. The Stock Exchange does not recognize in its 
dealings any other parties than its own members; 
every bargain, therefore, whether for account of the 
member effecting it, or for account of a principal, must 
be fulfilled according to the rules, regulations and 
usages of the Stock Exchange. 

It appeared that subsequently to the 30th June, 1875, 
the defendant had drawn four cheques in favor of 
Smith or his firm, for sums amounting in the aggregate 
to nearly 2,0001., but it was not proved that these were 
payments in respect of the transaction in question. 

Cookson, Q. C., and Blackmore, for plaintiffs, cited 
Maanss v. Henderson, 1 East, 335; Baring v. Cowie, 2 
B. & Ald. 137; Todd v. Reid, 4 id. 210; Bartlett 
vy. Pentland, 10 B. & C. 760; Scott v. Irving, 1 B. & Ad. 
605; Ex parte Kinyston, Re Gross, 25 L. T. Rep. (N. 8.) 
250; L. Rep., 6 Ch. 582; Piercy v. Fynney, 25 L. T. Rep. 
(N. S.) 287; L. Rep., 12 Eq. 69; Bodenham v. Hoskins, 
2D. M. & G. 903; Pannell v. Hurley, 2 Coll. 241; Ex 
parte Saffery, Re Cooke, 35 L. T. Rep. (N. 8.) 715; L. 
Rep., 4 Ch. Div. 555; Tomkins v. Saffery, 37 L. T. Rep. 
(N. S.) 758; L. Rep., 3App. Cas. 213; Scott v. Irving, 
ubi sup.; Merry v. Nickalls, 27 L. T. Rep. (N.S.) 12; 
L. Rep., 7 Ch. 733, 753; Nickalls v. Merry, 32 L. T. Rep. 
(N. S.) 623; L. Rep., 7 H. of L. 530. 

North, Q. C., and Methold, for defendant, cited 
Shropshire Union Railway v. The Queen, 32 L. T. Rep. 
(N. 8.) 283; L. Rep., 7 H. of L. 496; Warner v. M’ Kay, 
1M. & W. 591; Ex parte Dixon, 35 L. T. Rep. (N. S.) 
440; L. Rep., 4 Ch. Div. 183; Bowies v. Imperial Otto- 
man Bank, 29 L. T. Rep. (N. 8S.) 689; L. Rep.,9C. P. 
38; Bridges v. Garrett, 21 L. T. Rep. (N. 8S.) 141; L. 
Rep., 4 C. P. 580, 591; S.C. on app., 22 L. T. Rep. (N. 
S.) 448; L. Rep., 5 C. P. 451; Spargo’s case, 28 L. T. Rep. 
(N. S.) 158, L. Rep., 8 Ch. 467; Ferrao’s case, 39 L. T. 
Rep. (N. 8.) 211; L Rep., 9 Ch. 355. 

Fry, J. In this case the plaintiffs are the executors 
of Mr. J. F. Williams. They sue the defendant, who 
is a stock broker, in substance for the recovery of the 
balance of a sum of money received by him for the 
sale of certain consolidated stock and preference shares 
of the Midland Railway Company. It would be con- 
venient, I think, before stating in such detail as I must 
state the facts as they appear to me to be proved, to 
state the principal questions which arise. The first 
question, in my judgment, is this, whether the defend- 
ant had knowledge that the plaintiffs were the owners 
of the stock and shares in question, or whether he 
had such notice as put him on inquiry whether the 
plaintiffs were the owners of the stock and shares so 
as to preclude him from saying that they were not the 
owners. The second question is this, whether, assum- 
ing that he had knowledge of the plaintiffs’ interest, 
a Mr. Smith was so constituted the agent of the plain- 
tiffs to receive the money from Mr. Scott that the 
transaction or settlement which took place between 





Mr. Scott and Mr. Smith was a payment through their 
agent to the plaintiffs. Those are the two principal 
questions. Now, with regard to the first question, it 
will be necessary to consider the facts of the case. 
(His Lordship stated the facts down to the letter of the 
24th June.] The circumstance that the check was to 
be forthcoming on Monday next appears to me to be 
not unimportant; it appears to me to separate this 
transaction with regard to the sale of this stock and 
shares from the ordinary transactions for differences 
which, at that very time, Mr. Smith was carrying on 
to alargeextent. Notwithstanding the liability which 
Mr. Smith was under to Mr. Scott in respect of the 
shares for which, of course, according to the rules of 
the Stock Exchange, Mr. Smith was himself person- 
ally responsible, notwithstanding the pr: bability which 
existed, or the possibility at least, that Mr. Smith 
might owe Mr. Scott, on the settlement, a considera- 
ble sum for differences as respects those stocks and 
shares, this transaction was to be completed sep- 
arately, and the check was to be forthcoming on the 
28th if the transfers were then returned duly signed. 
(His Lordship then read the letter of the 28th June.] 
Now, it appears to me to be clear that on the receipt 
of that letter and the transfers, Scott must have known 
that the plaintiffs had an interest of some description 
in these shares. They were the legal owners of these 
shares. They were the persons appearing as the 
proper persons to execute the transfers. Nobody could 
read that letter, and not see that the plaintiffs were 
then the registered owners or the persons entitled to 
be on the register in respect of these stocks and shares, 
and that they were at law the owners of these stocks 
and shares. There is certainly notice to this extent 
that it puts the defendant on inquiry whether they 
are not the absolute owners. Notwithstanding that 
Mr. Scott now alleges that he had no reason to sus- 
pect the plaintiffs were in any way interested in these 
shares, it appears to me he had reason, if not to be- 
lieve, at any rate to suspect. It appears to me that a 
person who knows that the legal estate in land or in 
shares or in any other kind of property is vested in 
A B, cannot safely assume that the whole equity is in 
C D without making an inquiry of A B, which is ex- 
actly what Scott in this case did. I think, therefore, 
the circumstances show enough to have put Mr. Scott 
on inquiry, to put it at the lowest. I think that the 
case of Baring v. Corrie, which bas beeu referred to, 
bears strongly on it. There, Abbott, C. J., says: ‘“* The 
defendants know that Coles & Co. acted both as 
brokers and merchants, and if the defendants meant 
to deal with them as merchants, and to derive a bene- 
fit from so dealing with them, they ought to have in- 
quired whether in that transaction they acted as 
brokers or not; but they make no inquiry. They had 
the name of the ship in which the goods had been im- 
ported, and they might have made inquiries into the 
circumstances of the case, if they had not chosen to 
remain in ignorance. There is, therefore, a clear 
omission on their part, and they do not stand ina 
position so entirely free from blame as the plaintiffs 
do. There is another circumstance, which shows that 
if they did not know that Coles & Co. were acting as 
brokers in this case, it was because they chose not to 
know it. Itappears that they received a sale note and 
were not required to sign a bought note.’’ Now it 
appears to me similar circumstances exist here. Mr. 
Smith was known to be a person who speculated in 
shares on his own account. He was kuown also to be 
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a solicitor, that is to say, a person through whom in- 
structions to sell the stock and shares in the names of 
these four persons might be given, and the defendant 
ought to have made some inquiry in what character 
Smith gave the instructions. There were circum- 
stances which put him on that inquiry, namely, the 
fact that the stock and shares were the legal property 
of and belonged to the plaintiffs, and the fact that this 
transaction was separated from all the other transac- 
tions with Smith. That being so, I hold that, the 
shares having been, in fact, the property of the plain- 
tiffs, the defendant not having made inquiry cannot 
be heard to say he dealt with Mr. Smith in any other 
character than as agent of the plaintiffs. Now what 
was the extent of Mr. Smith’s agency for the plain- 
tiffs? It will appear from the letter of 28th June 
which I have read, that the transfers were sent by 
Smith & Co. to Mr. Scott, on that day, and it appears 
that the receipts on those transfers were signed by the 
plaintiffs. That would, in my judgment, import an 
authority in the person who was allowed to transmit 
the receipts himself to receive the money as money. 
The only other evidence or admission bearing on this 
subject is to be found in the statement of claim of the 
plaintiffs. [His Lordship read paragraph 10.] That 
appears to be a distinct admission that Smith and Car- 
ter were armed with authority from the plaintiffs to 
receive the purchase-money by an actual payment in 
cash, but not to go further. Now, before I proceed to 
examine the actual question of law, I must state 
one other circumstance, which is the transaction of 
the 30th June. [His Lordship then stated the facts 
with regard to that transaction, and proceeded:] 
Now, suppose Mr. Smith to have been the person 
absolutely entitled to the balances produced by the 
stock and the shares, there can be no doubt, in my 
opinion, that the transaction that then took place 
would have amounted not to what is technically set- 
off, but to a payment by Mr. Scott to Mr. Smith of so 
much of those sums as went to satisfy the debt due 
from Smith to Scott, and that the same would have 
taken place when subsequent differences accrued. 
And, therefore. in the result by the 3lst August, the 
whole 3,332/. 15s. which Scott owed ;to Smith would 
have been deemed to have been paid by Mr. Scott to 
Mr. Smith. Now that gives rise to this question: 
Where A owes money to B, whom he knows to be 
the agent to collect money for C, it is not in dispute 
he must make the payment of it to B. It is not sug- 
gested that he can discharge himself by that which is 
technically set-off; that is to say, a retainer without 
the consent of the person against whom it is retained. 
It is not alleged that he can satisfy it by accord and 
satisfaction. It is not alleged that he can accept a re- 
lease from the agent to whom he owes it, and to whom 
he ought to pay it. But it is said that any thing that 
will amount to payment in law as between the payer 
and the agent is a good payment to the agent. Now 
that appears to me to be a mixed question of fact and 
law. It appears to me that in the first place the ques- 
tion must be asked, What was the authority of the 
agent ? In this case I can find no authority going be- 
yond an authority to receive the money. In the next 
place it appears to me that a long series of cases have 
laid down this proposition in effect that the payer who 
knows he is paying an agent must pay in such a man- 
ner as to facilitate and encourage the agent to pay it 
to his principal. And at any rate that he cannot pay 
it to the agent by a settlement of account between 





himself and the agent. And for this short reason, that 
the money which is paid to the agent ought to find its 
way to the principal, and that if you intercept that 
money in order to pay the debt which the agent owes 
to the payer, you diminish the probability of the money 
finding its way from the agent to the ultimate payee. 
It appears to me to be necessary to look at the cases in 
consequence of the recent decisions. The first case 
which has been cited as bearing on this branch of the 
law is Todd v. Reid. The marginal note is this: ‘ An 
insurance broker is only entitled to receive payment 
for the assured from the underwriter in money, and 
therefore a custom to set off the general balance due 
from the broker to the underwriter in the settlement 
of a particular loss is illegal.’’ The judgment of the 
court is very short. It is as follows: ‘‘ The broker, as 
agent of the assured, was only entitled to receive pay- 
ment in money; and no usage can sanction such a 
practice as that which is stated to have prevailed in 
this particular business. This is, in fact, an attempt to 
pay the debt of one person with the money of an- 
other.’’ The next case in which the point arose was 
the case of Bartlett v. Pentland. ‘An assured, who 
resided at Plymouth, employed an insurance broker in 
London to recover a loss from the underwriters; and 
the latter adjusted the loss by setting off in account 
against it a debt due to them from the broker for pre- 
miums.”’ I pause to observe there, it appears to me, 
the transaction between the parties was one which 
might have been pleaded by way of payment. It was 
not set off because it was the extinction of two 
debts by mutual agreement of the parties, which is 
payment; and therefore that case gave rise to this 
short question—is payment in that manner payment 
to satisfy the obligations of the payer. Now what does 
Lord Tenterden say (p. 769), ‘* An authority given by 
a principal to his agent to receive money cannot be 
construed into an agreement not to receive money, 
but to allow the debtor to write off so much as may be 
due from the agent to him.’’ That appears to me a 
distinct*decision that it is not every mode of payment 
which will do, but that the mode of payment must be 
one following the authority; and if the authority is to 
receive payment in money, that which is pleadable as 
payment, but is not, in fact, payment in money, will 
not do. Now Bayley, J., puts it even more plainly (p. 
771\, “If instead of making the payment in that way ”’ 
—that was by payment to the order of the principal— 
‘*they make the payment to the broker in a manner 
which gives the latter an opportunity of misapplying 
the money; then as the broker was not authorized to 
receive payment in that way, it was done at the peril 
of the underwriters.’’ Again he says (p. 772), ‘*‘ As the 
company didnot put Mitchell in the possession of 
money so as to give him an opportunity of transmit- 
ting that money to the principals, but merely wiped 
off a debt of their own, and paid not by mouey, but by 
set-off’’ (that does not mean strictly legal set-off) 
“they did that which was not authorized by the plain- 
tiffs.”’ Littledale, J., (p. 774) puts it in this way, which 
is not unimportant: ‘The only question is, whether 
Mitchell had authority from the plaintiffs to settle the 
account with the underwriters in the way in which he 
has done. There certainly was no express authority 
given by the plaintiffs to Mitchell so to do, but that 
authority might be implied if there had been any 
course of dealing between the plaintiffs and the pres- 
ent underwriters and Mitchell, in which losses had 
been set off in this manner against a debt due from 
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the broker to the underwriters.’’ Now in the present 
case it is clear to my mind that no express authority 
had been given to receive by way of set-off, and there 
is no suggestion that such authority was implied by 
any course of dealing between them. There is a case 
to which attention has not been called definitely, but 
which is not entirely unimportant as showing the law 
is well ascertained on this point. Irefer to Barker v. 
Greenwood, 2 Y. & C. Ex. 414; there Alderson, B., in 
delivering judgment, says this (p. 419): “An agent 
with a general authority like this is, as it seems to me, 
only botind to receive payment in such a way as 
thereby to put it in his power completely to discharge 
the duty he himself owes his principal. If, therefore, 
he is bound to pay the whole over to the principal, he 
must receive it in cash from the debtor, and a person 
who pays such an agent, and who means to be safe, 
must see that the mode of payment does enable the 
agent to perform this his duty.’’ Then the case of 
Scott v. Irving enforces the same general principles. I 
do not think that I need refer to it except to say that 
a new expression seems to have been introduced into 
that case, Justice Parke as he then was, Lord Wen- 
sleydale as he was afterward, saying (p. 614), ‘* Mitch- 
ell was the agent of the assured to receive payment 
from the underwriters in cash, or that which was 
equivalent to payment in cash.’’ Then comes the case 
of Sweeting v. Pearce, which is to be found in the 
first instance in 7 C. B.(N.S.) There Byles, J., 
puts the principle of this class of cases with great 
clearness. He says (p. 485): *“‘ It is not disputed that 
the general rule of law is that an authority toan agent 
to receive money implies that he is to receive it in 
cash. If the agent receives the money in cash the prob- 
ability is that he will hand it over to his principal; 
but if he is to be allowed to receive it by means of a 
settlement of accounts between himself and the debtor 
he might not be able to pay. it over; at all events, it 
would very much diminish the chance of the principal 
ever receiving it; and upon that principle it has been 
held that the agent, as a general rule, cannot receive 
payment in any thing else but cash.’’ Now, that, it will 
be observed, is the precise point here, because the pay- 
ment alleged is payment by settlement of accounts 
between himself and the debtor. Willis, J. (p. 484), 
puts the same view in shorter language: ‘ As a gen- 
eral rule, when a person employs an agent to receive a 
debt, the agent must receive it in money, and it is not 
sufficient that the debt should be written off against a 
debt due from such agent.’’ The case then went to 
the Exchequer Chamber (9 C. B. [N. S.] 534), and was 
determined in the same way by the court there. The 
next case which requires attention is the one which 
has caused me considerable anxiety in this case lest I 
should not give due weight to the decision there ar- 
rived at. It is the case of Bridges v. Garrett, in the 
first place to be found in L. Rep., 4 C. P. 580. There 
the plaintiff was the lord of a manor entitled to re- 
ceive a fine. The fine was paid to the deputy steward, 
it was paid tohim by a cheque drawn by the surren- 
deree on the surrenderee’s bankers crossed to the bank- 
ers of the deputy steward, paid by the deputy steward 
into his own bank to whom he owed money ; and,there- 
fore, in effect the surrenderee paid the debt to the lord 
by requesting a debtor to him to pay to a person to 
whom the deputy steward owed money asum in dimin- 
ution of the deputy steward’s debt. That is whatit 
comes to. It was held by the Court of Common Pleas 
that was not a good payment on the general principle 








I have referred to. It was held by the Court of Ex- 
chequer Chamber (L. Rep., 5 C. P. 451), that it "was a 
good payment. I need not say if I thought that case 
was intended ‘to introduce a new principle of law I 
should have bowed implicitly to the decision; but it 
appears to me that it was not. In that case the jury 
had found, as a matter of fact, that Craig, the deputy 
steward, had authority to receive the fine for the lord, 
and that a crossed check was a good payment to the 
lord within the authority to pay to Craig. They found, 
therefore, that the payment was actually within the 
authority, and the short effect of the decision of the 
Court of Exchequer Chamber is that they thought 
there was evidence for the jury, and refused to dis- 
turb their finding. They thought, moreover, that 
seeing that the check given by the surrenderee was 
good, and that it was an ordinary course of busi- 
ness to make payments by check, it might be consid- 
ered that that check so given, when cashed, became a 
payment of cash tothe agent. It appears to me they 
thought it came within the rule. They thought that 
the fact which was probably unknown to all the par- 
ties at the time that the deputy steward owed money 
to his bankers was immaterial, and that the transac- 
tion, therefore, none the less remained a payment in 
cash. If I had thought, as I repeat, that that case was 
intended to overrule the long current of decisions 
to which I have referred, I should have entirely 
yielded to the case. It appears to me the court did 
not intend to do any thing of the sort. They consid- 
ered their decision was consistent with that line of 
decisions, and I think, therefore, that the law still 
stands as it certainly stood before that case, that a per- 
son who owes money to an agent, knowing him to be 
an agent, must pay in such a manner as to facilitate 
the agent in transmitting the money so paid to him to 
his principal, and that he cannot pay that agent bya 
settlement of account in which he, the payer, gets the 
benefit of the payment himself. That is exactly what 
took place in this case. I think, therefore, the pay- 
ment was not good. But then it is said if that be so 
the payment was nevertheless good in this case, be- 
cause of a certain custom or rule of the Stock Ex- 
change. Now, in the first place, I must inquire how 
far that custom would apply to the present case. It is 
quite true the defendant has shown that the whole of 
the said transaction was made subject to the laws, 
rules and customs of the London Stock Exchange; 
and it is quite true that his clerk had echoed the same 
language. But I cannot take a statement of that sort as 
any thing going beyond the written instrument which 
I find before me, and what I find is that the sale was 
made subject to the rules of the Stock Exchange. 
That appears on the sold note. Therefore, undoubt- 
edly Mr. Scott would perform his duty, and Mr. Smith 
would perform his duty if the contract was carried 
into effect as between vendor and purchaser, accord- 
ing to the rules of the Stock Exchange, and those rules 
would govern the performance of the contract or the 
obligation. Butthe question I have to consider is not 
one between the parties dealing on the Stock Ex- 
change, but one between Mr. Scott after the transac- 
tion was completed on the Stock Exchange and the 
principal, who gave him authority to buy, and the 
persons who instructed that principal, or rather be- 
tween him and Smith and between him and the per- 
sons who gave Smith authority to sell. It is not nec- 
essary for the performance of that contract that it 
should be subject to the rules of the Stock Exchange. 
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But then the next inquiry is what is the custom 
soset up. Mr. Scott appeared to think that such a 
custom as that you may in effect set off the debt due 
to the agent as agent for a principal against a debt due 
from the agent in his personal character is to be found 
in the printed book. It is not now contended that any 
such rule is to be found in the printed book, but then 
there is the evidence of Mr. P. Smith. [His Lordship 
read from Mr. P.‘Smith’s affidavit.] Now observe what 
the custom set upis. It is that the broker, knowing 
the money which he owes to A is really the money of 
B, may stop that money t» pay a debt due to himself, 
the broker, from A personally ; in other words, it is a 
custom to pay one man’s debt out of another man’s 
money. In the first place I do not think such a custom 
could possibly be upheld as reasonable, and I think the 
cases of Scott v. Irving, Sweeting v. Pearce, Re Cooke, 
and Tomkins v. Saffery, all tend to show that that cus- 
tom could not be upheld. I will refer to one passage only 
in the judgment of the Exchequer Chamber in the case 
of Sweeting v. Pearce, 9 C. B. (N.S.), where Cromp- 
ton, J., said this: ‘‘It seems to me that the usage 
contended for here, which permits the underwriter to 
set off the loss in account with the broker, and so dis- 
charge himself of the claim of the principal, though 
the latter is ignorant of the custom, is unreasonable.” 
Now here there is no attempt to show the plaintiffs 
had any knowledge of this alleged custom, and I hold 
in the absence of such knowledge it is unreasonable. 
Further than that this observation must be made. 
Mr. Smith says that the broker is exactly in the same 
position in his dealings with his principal as a London 
banker would be with his customers; but the cases of 
Pannell v. Hurley and Bodenham v. Hoskins, ubi sup., 
have shown that a London banker has no such right 
as it is here said the broker has. In Pannell v. Hurley, 
Knight Bruce, V.C., put the case with that brevity 
and clearness which is usualto him. It was a casein 
which a banker sought to apply the money of A, which 
was the money of A as trustee, to pay the debt of A 
due from himself personally to the banker. His Honor 
said this (p. 245): ‘*Money is due from A to Bin 
trust for C. Bis indebted to A on his own account. 
A, with knowledge of the trust, concurs with B in 
settling one debt against the other which is done with- 
out C’s consent. Can it be a question in equity 
whether such a transaction can stand? There is noth- 
ing more in the case than that.’’ The banker, there- 
fore, has not the right which Mr. Smith seems to think 
he has, and Mr. Smith saying the right of a broker is 
equivalent to that of a banker, it is shown that the 
broker has no such right as is here setup. That there- 
fore can make no difference in the case. One other 
point remains for consideration. It is said in this 
case that [ ought not to giveimmediate judgment for 
the whole 3,332/. which Mr. Scott attempted to settle 
in account with Smith, and for this reason, that there 
were four cheques subsequently paid by Scott to 
Smith, and that there were undoubtedly payments by 
Smith to the plaintiffs. But it appears to me on the 
evidence that the plaintiffs have distinctly shown that 
no part of the 3,300/. ever reached their hands from 
Smith. They might have been cross-examined on it. 
They have not been. In fact what they say is this 
‘“‘We never have received the 3,500/. for which we have 
given credit, still less have we received any portion of 
the 3,3001.”’ I think that circumstance in itself would 
preclude the defendant from requiring an account to 
be taken between Smith and the plaintiffs. But 





further than that, it appears so far as the accounts are 


in evidence before me, that there was no distinct pay- 
ment made by Scott to Smith forthe purpose of payment 
to the plaintiff ; and I think according to the case of 
Bartlett v. Pentland, and the decision there given with 
regard to aparticular sum of 2001., in that case it would 
be necessary for the payments to have been so made 
in order for Scott to avail himself of them as payments 
to Smith, having regard to the settlement come to in 
June. I think, therefore, there must be an immediate 
judgment for the whole amount of 3,3001., which was 
attempted to be dealt with by the settlement of the 
30th June. I must of course give the plaintiffs the 
costs of the action. 

Solicitors for plaintiffs, Cowdell, Grundy and Browne. 

Solicitor for defendant, F. Rolt. 

—_——_>—_—__—_ 
RECENT AMERICAN DECISIONS. 


SUPREME JUDICIAL COURT OF MAINE.* 
CORPORATIONS. 

1. Possess only powers conferred: ultra vires.— Corpo- 
rations possess such powers, and such only, as the law 
of their creation confers upon them; and when created 
by public acts of the Legislature, parties dealing with 
them are chargeable with notice of their powers, and 
the limitations upon them, and cannot plead ignorance 
in avoidance of the defense of ultra vires. Franklin 
Company v. Lewiston Institution for Savings. 

2. Subscription by savings institution to mill stock.— 
The trustees of the Lewiston Institution for Savings 
subscribed for $50,000 of the capital stock of the Con- 
tinental Mills, and having no money to pay for it, the 
Franklin Company, another corporation, paid that 
amount to the Continental Mills, taking the notes of 
the savings institution therefor, and a certificate of the 
stock in their own name as collateral security for the 
payment of the notes. Held, that the action of the 
trustees of the savings institution was ultra vires; that 
it is not within the authority of savings institutions, 
at a time when they have no funds for investment, to 
purchase stocks or other property, not needed for im- 
mediate use, on credit, and thus create a debt binding 
upon the institution; that the Franklin Company, 
havivg participated in the illegal transaction, could 
not claim the privileges of a bona fide holder of com- 
mercial paper; and that the savings institution, having 
received no benefit from the transaction, was not 
estopped to set up the defense of ultra vires. Ib. 

8. Corporations cannot deal in stocks unless author- 
ized.—Semble, upon the authorities cited, that in the 
United States, corporations cannot purchase, or hold, 
or deal in the stocks of other corporations, unless ex- 
pressly authorized to do so by law. Ib. 

4. Change in corporate name does not invalidate sub- 
scription to capital stock.—A valid subscription to the 
capital stock of an incorporated company is not ren- 
dered invalid by a change of its corporate name in ac- 
cordance with a legislative act; and the company may 
sue for and recover the subscription under its new 
name. Bucksport & Bangor Railroad Co. v. Buck. 

5. Estoppel: irregular notice of meeting.—A subscri- 
ber to stock of an incorporated company, who as an 
officer participates in the calling of a meeting for its 
permanevt (uot preliminary) organization, and is 
therein chosen a director and acts as such, thereby 





*To appear in 68 Maine Reports. From J. D. Pulsifer, 
Esq., State Reporter. 
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waives his right to avoid payment on the ground of the 
insufficiency of the notice of the call for the meeting. 
Ib. 

6. Conditional subscription-—A conditional subscrip- 
tion to stock of an incorporated railroad, held valid 
and to constitute a part of the amount of the subscrip- 
tions required as < condition precedent to bind other 


subscribers. Ib. 
ESTOPPEL. 


Alteration of assignment of stock left in hands of 
assignor.—An assignee of certificates of shares of stock 
who leaves the certificates, with the assignments unre- 
corded, in the possession of the assignor, is not thereby 
guilty of negligence so as to be estopped to set up his 
title against a person who claims title to the certifi- 
cates through an alteration of the assignments by the 
fraud and forgery of the assignor. Eaton v. New 
England Telegraph Co. 

TAXATION. 

Award by Alabama claims committee not taxable.— 
An award by the committee of arbitration on the Aia- 
bama claims does not constitute a debt due to be taxed, 
under the provisions of R. 8., ch. 6, § 5, until an appro- 
priation is made by Congress for the payment of the 
award. Inhabitants of Bucksport v. Woodman et al. 





SUPREME COURT OF CONNECTICUT. * 
CRIMINAL LAW. 


Murder: negligence of deceased after injury contrib- 
uting to death.—If one person intentionally inflicts upon 
another a wound calculated to destroy life, and death 
ensues therefrom within a year and a day, the 
offense is murder or manslaughter, as the case may be; 
and he is none the less responsible for the result although 
it may appear that the deceased might have recovered 
if he had taken proper care of himself, or that unskill- 
ful or improper treatment aggravated the wound and 
contributed to his death. State v. Bantley. 

INTEREST. 

i. Change in legal rate does not affect existing con- 
tracts.—A promissory note was made in 1872, with in- 
terest payable semi-annually at the rate of eight per 
cent per annum, which was then legal. The note was 
given for aloan made by a corporation, and was in- 
tended to run for several years. In 1875 an act was 
passed limiting the rate of interest for money loaned 
to seven per cent. Held, that eight per cent continued 
to be the legal rate of interest upon the note, after that 
act was passed, and until the note was paid. Seymour 
v. Continental Life Ins. Co. 

2. Quarterly payments not usurious.—A note on which 
the interest is papable quarterly at the legal rate is 
not usurious. Mowry v. Shumway. 

WILL. 

When void for uncertainty.—A will, having created 
a trust, and given sundry legacies under the trust, 
made the following provision with regard to the resi- 
due: ‘It is my will that said trustee shall dispose of 
such remainder for any and all benevolent purposes 
that he may see fit.” Held, to be void for uncer- 
tainty. It does not help the will in such a case for the 
trustee to designate certain charitable purposes to 
which he proposes to apply the property. The ques- 
tion is not whether the trustee may apply the estate 
to such purposes, but whether he is bound to do so. 
Adye v. Smith. 





*Appearing in 44 Connecticut Reports. 








COURT OF APPEALS ABSTRACT. 
APPEAL. 


1. Attachment: order fixing amount of sheriff's fees 
in, not appealable to Court of Appeals.—The sheriff 
had attached property, and after the settlement of the 
proceedings ‘made a motion before the judge who is- 
sued the attachments for an order under Code, section 
243, fixing his compensation for taking possession of 
and preserving the attached property, upon affidavits 
stating the facts about the attachment. These affi- 
davits were controverted by opposing affidavits. The 
judge who heard the motion fixed the compensation 
at $500 in each action, and his order was affirmed by 
the General Term. Held, that the order was discre- 
tionary and not appealable to the Court of Appeals. 
Appeal dismissed. German-American Bank v. Morris 
Run Coal Co. Opinion by Andrews, J. 

2. Such order may be determined by judge without 
reference.—The judge could determine the matter on 
the affidavits and was not required to order a refer- 
ence to ascertain the disputed facts. Ib. 

(Decided May 28, 1878. Reported below, 9 Hun, 205.] 


ARBITRATION. 


When award not final: action on award.—The plain- 
tiffs and defendants, who were interested in the real 
and personal estate of a deceased person, submitted 
to arbitrators ‘‘ all questions and matters’ as to their 
respective shares in and claims against the said estate, 
and agreed that the arbitrators ‘ shall partition the 
real estate and appraise and divide the personal prop- 
erty between” the parties. The award partitioned 
the real estate, and as to the personal property stated 
this, ‘‘and it is further awarded that the Hiscock 
family (naming the plaintiffs) shall receive for their 
share of the personal property to be by us partitioned 
to them the amount of $3,000, the said Lucy and Na- 
omi (the defendants) the remainder, and we, the said 
arbitrators, award and partition all the balance and re- 
mainder of the personal property to the said Lucy and 
Naomi.”’ The parties to the submission bound them- 
selves thereon to ‘“‘ keep and observe the award made”’ 
thereunder. The personal property, including some 
government bonds, was or had been in the possession 
of defendants. After the award plaintiffs demanded 
of the defendants $3,000 as their share of the award, 
and payment being refused, brought action therefor. 
Held, that the award was not final as to the personal 
property, there still remaining the partitioning of the 
amount to plaintiffs by the arbitrators; that defend- 
ants were under no obligation to perform any act, and 
that plaintiffs’ action could not be maintained. Order 
below affirmed. Hiscock v. Harris. Opinion by An- 
drews, J. 

[Decided June 11, 1878.] 


CONSTITUTIONAL LAW. 


1. Act directing opening of streets: delegation of 
power to fix district of assessment.—By Laws 1868, chap- 
ter 631 (which was amended by Laws 1872, chapter 710, 
187%, chapter 592, and 1874, chapter 588), it is provided 
that certain streets in Brooklyn are to be widened and 
improved; that the park commissioners shall, before 
any assessment is made for the expense of widening 
and opening, fix by resolution a district of assessment 
beyond which the assessment shall not extend; that 
commissioners shall be appointed by the court for the 
purpose of estimating the expense and damage of 
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opening, etc., the streets, and ‘shall apportion and 
assess the amount thereof in such manner as they 
shall deem just and equitable upon the lands and 
premises in their judgment benefited within the dis- 
trict of assessment.’’ Held, that neither the provis- 
ion authorizing the park commissioners to fix a dis- 
trict of assessment, nor that allowing the commis- 
sioners of estimate to assess only such property as 
should in their judgment be benefited, rendered the 
act invalid. Order below affirmed. Matter of con- 
firming report of Commissioners of Assessment of 
Brooklyn. Opinion by Earl, J. 

2. Local bills: subjects not named in title—Where the 
subjects covered by a local act are not all expressed in 
the title, and those expressed can be separated from 
those not expressed, the act will be valid as to those 
expressed. Ib. 

3. Legislative power as to streets.—The Legislature 
has power to determine where and when streets shall 
be constructed, and their width and mode of improve- 
ment, and the courts cannot review its action in such 
matters, even though the improvements are expensive, 
extraordinary and extravagant and hurtful, rather than 
beneficial. Ib. 

[Decided June 4, 1878.] 
CONVEYANCE. 

Construction of grant of right to spring.—The grant of 
the privilege of taking water from a spring for use in 
atannery contained this, ‘‘and also the privilege of 
raising the water at the spring above mentioned, and 
carrying thesame in such a direction as may be most 
convenient to the premises above mentioned, in such 
quantities as shall be necessary, etc., nevertheless re- 
serving to the said Melvin (the grantor) water- power 
necessary for the uses of said Melvin’s farm.” Held, 
that the grantee was only entitled to raise the water at 
the spring, and had no right to build a dam twenty- 
five feet therefrom, which collected water from other 
sources and caused it to flow back on the spring, 
rendering it impure and unfit for the use of grantor’s 
farm. Judgment below affirmed. Merrill v. Calkins. 
Opinion by Church, C. J. 4 
[Decided May 21, 1878. Reported below, 10 Hun, 495.] 


SURETYSHIP. 

1. Discharge of surety : foreclosure of mortgage : resale. 
—Defendant who was liable as surety for a deficiency 
upon the foreclosure of a mortgage, claimed that he was 
discharged from liability for the reasons that at a 
sale upon such foreclosure, the purchaser was not com- 
pelled to make a deposit as was required by the terms 
of sale; that the time for closing the sale was extended, 
and that no proceedings were instituted against the 
purchaser to compel the payment of the bid by at- 
tachment as for a contempt. It did not appear that 
defendant wasinjured by the delay in the sale, or that 
the payment of the bid could be enforced against 
the purchaser, or that if aresale had been had upon 
the failure of the purchaser to pay the percentage 
required, or his bid, the farm would have brought as 
much as upon the first sale or sufficient to have satis- 
fied the demand of the plaintiff. There was no proof 
of fraud on the part of plaintiff, but he did what he 
could to have the property bring a good price. Held, 
that defendant was not discharged. Order below 


affirmed. Goodwin v. Simonson. Opinion by Miller, J. 
2. What necessary to discharge surety.—In a case 
like this, in order to discharge a person as surety, it 





should be established that some injury was done him 
by the acts complained of, and that his rights as surety 
were compromised or affected. 
[Decided May 21, 1878.] 
——_——__—_. 
NEW BOOKS AND NEW EDITIONS. 





Myer’s INDEX TO THE UNITED STATES SUPREME 
Court REPORTS. 

An Index to the Reports of the Supreme Court of the United 
States, embracing all the Reported Decisions of the 
Court from its organization to the present date. By 
Wm. G. Myer, of the St. Louis Bar, author of similar 
compilations for the States of Missouri, Ohio, Tennes- 
see and Illinois. St. Louis, Mo.: W. J. Gilbert, 1878. 
HIS work is stated in its preface to be an index or 

summary digest of all the reported decisions of 

the Supreme Court of the United States from the 
organization of the court to the present date, including 
volume 5 of Otto’s Reports. It possesses many merits 
which will insure its favorable reception by the pro- 
fession. Every principle of law decided in the reports 
referred to is stated in the briefest form compatible 
with accuracy, and is arranged under its appropriate . 
head, and if it properly falls under more than one 
head, is repeated under all, or where not repeated, is 
noticed by means of cross references. The arrangement 
of topics is logical and systematic, and any principle 
desired can be easily found. 

The compact form in which the substance of the 
reports covered by this volume is given will render the 
work much more useful to the practitioner thana 
digest would be. The object of digests is not so much to 
indicate what the law is, as to show where it is author- 
itatively set forth, and a well-constructed index will 
serve the same purpose, aud where each item or entry 
is repeated, under each title suggested by the subject- 
matter, it will prove a more ready assistant than the 
digest, where, on account of the length of the state- 
ments, each one can be given under but a single title. 

To the practicing lawyer, especially to one who prac- 
tices in the Federal courts, this little book will prove 
not only a convenient, but an indispensable aid. Con- 
taining a full and accurate statement of the points 
settled by our national court of last resort, being pub- 
lished in a form convenient for carriage in the coat 
pocket, it will in time become as constant a companion 
to the practitioner in the United States courts, as the 
Code of Procedure is to those who practice in the 
courts of this State. But we need not recommend it. 
It will sufficiently recommend itself to those who take 
the pains to examine it. 

The book is bound in two styles, in Jimp morroco 
for the pocket, making a volume in breadth and length, 
four by seven inches, and in law sheep, making a vol- 
ume six inches in breadth by nine in length, with a 
wide margin for annotations. It is published at $6.00, 
or $5.00 net for cash. 

—____ > __—_——__ 


CORRESPONDENCE. 


THE WORK OF THE NEW YORK CITY JUDGES. 
To the Editor of the Albany Law Journal: 

Srr— Your correspondent ‘* Lex ’’ professes to have 
carefully consulted the Daily Register for the purpose 
of ascertaining the number of days each judge in the 
city of New York sat during the period which began 
on the Ist of July, 1877, and ended on the 30th of June, 
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1878. How careful he has been, and how accurate his 
statements are, may be judged by his assertion that 
Judge Van Hoesen, of the Common Pleas, sat at 
Chambers only sixteen days in: that whole period. 
The truth is, and the Daily Register shows, that Judge 
Van Hoesen sat at Chambers during the latter half of 
July, 1877, the whole of December, 1877, and the whole 
of June, 1878, thus serving sixty-eight days at Cham- 
bers, instead of sixteen, as Lex untruly asserts. 
Leais. 
New York, September 2, 1878. 


[‘* Legis ” will observe, on a careful reading of the 
communication of “ Lex,” that each of the Common 
Pleas judges is credited with twenty-eight days at 
Chambers in addition to the sixteen in the table.— 
Ep. A. L, J.| 


THe WORK OF THE JUDGES OF New YORK. 


To the Editor of the Albany Law Journal: 

Sir— The communication in last week’s JOURNAL 
in regard to the work of the judges in New York city is 
noticeably incomplete as to the Marine Court, for it 
omits that very important branch of its business trans- 
acted at Chambers. For example, during the period em- 
braced in your article, Justice McAdam actually sat at 
Special Term (Chambers), three weeks in July and all of 
October, 1877,’and all of March and May, 1878, extending 
up to the first Monday of the succeeding month, in all 
120 days; this, added to the 84 days spent at trial and 
General Term, makes 224 days in all. The same thing 
toan extent might be said of the other judges, but I 
take the case of Mr. Justice McAdam because his 
name appears first on the list published by you. 

Very respectfully, FIDEs. 


[ ‘* Fides” will observe, on again reading the 
communication to which he refers, that the Marine 
Court judges are credited with 260 days Chamber 
business. Conceding the accuracy of the above 
statement, it shows, not that ‘‘ Lex’ was in error, 
but only that Mr. Justice McAdam did more than 
his proportion of the Chamber business.—Ep. A. 


L. J.] 


THE Court OF APPEALS REPORTS. 


To the Editor of the Albany Law Journal: 


Srr— Why is it that our Court of Appeals Reports 
are allowed to get so far in arrears? The latest cases 
reported in the regular reports are those decided in 
March, 1877, seventeen months ago. Mr. Hun has 
given us the reports of the Supreme Court up to May 
of the present year. The reports of the Superior 
Court of the city of New York came down to Janu- 
ary, 1878. A report has prevailed to some extent that 
the Court of Appeals Reports were allowed to fall 
into arrears by an arrangement between the reporter 
and the publishers of a periodical in New York, which 
contains brief and inaccurate reports of many of the 
decisions, but I have been assured by those who ought 
to know that that is incorrect, and that the cause of 
delay rests with the publishers and not with the re- 
porter. Wherever the blame belongs, the delay should 
surely be corrected. 

Judging from the number of decisions made, as 





compared with those published in 1876, there must be 
now in hand materials for five or six volumes. 
NEw YorKE, September 3, 1878. 
—_—- > -——_— 
NOTES. 


N important addition, says the London Academy, 

will shortly be made to the “ Rolls Series” of 
chronicles and documents, illustrative of early Eng- 
lish history, by the publication of the first volume of 
‘“Bracton de Legibus et Consuetudinibus Angliz,”’ 
which is now completed. Sir Travers Twiss, Q.C., has 
undertaken, at the request of the Master of the Rolls, 
and under the authority of the Lords Commissioners 
of Her Majesty’s Treasury, to edit the work of the 
great ‘“‘Father of the Common Law of England,” 
which has been hitherto almost a sealed fbook to the 
law student from its scarcity, and from the repulsive 
character of the text of the printed book of 1569. It 
has been recently ascertained that there are about 
thirty-five ancient manuscripts of Bracton in England, 
of which more than twenty have been examined by 
the editor, and he has succeeded by a careful collation 
of the more important manuscripts in correcting many 
inaccuracies of the text of the printed book. The 
editor’s view, as announced in his introduction to the 
first volume, is that Bracton’s work was not originally 
composed in the form in which it has come down to 
us in the printed book of 1569, but that it consists of 
various treatises, composed at intervals by the author, 
and not written wno tenore, although ultimately con- 
solidated into an aggregate work. This hypothesis 
serves to explain certain difficulties arising out of 
seeming conflicts of statement as to the law in differ- 
ent parts of the work, and it accounts for the varia- 
tions which are found to exist in certain manuscripts 
in the mode in which the treatises are grouped under 
different heads, and are diversely arranged in books or 
in centuries. 


Lex. 


Mr. Justice Miller, of the United States Supreme 
Court, is in Saratoga.—— The death is announced at 
Berlin, August ‘8, of Dr. Forster, an eminent privy 
councillor and ministerial director of the department 
of worship in the German ministry of ecclesiastical 
affairs. Dr. Forster stood in the first rank among 
Prussian lawyers, and had a European reputation for 
jurisprudence. A few years ago he occupied the post 
of judge in the Court of Appeal at Greisswald, when 
he was called to Berlin jto take a high position in the 
ministry of justice. At the outbreak of the political 
struggle between Prince Bismarck and the ultramon- 
tanes, when Dr. Falk was placed at the head of the 
ministry ,of ecclesiastical affairs, he selected as his 
chief lieutenant Dr. Forster, to whom is due a great 
part of the credit or discredit of the celebrated ‘* Falk 
laws,’’ which are at the present moment the subject of 
negotiations between Prince Bismarck and the Roman 
nuncio. He also devised the recent religious legisla- 
tion and defended the imperial religious policy in the 
Landtag.—— T. Bradford Dwight, a judge of the 
Orphans’ Court of Philadelphia, died at Seminary 


Hall, near Andover, Mass., on the Ist inst. He was 
forty-one years of age.—— H. H. Haight, a promi- 
nent lawyer of San Francisco and governor of the 
State of California from 1867 to 1871, died at San Fran- 
cisco on the 2d inst. —— Robert Lincoln, son of the 
late President, is a hard working young iawyer, and 
says he has no time for politics. ——— J. G. Dickerson, 
LL. D., Judge of the Maine Supreme Court, died at 
Belfast, Me., on the 1st inst., aged sixty-five years. 
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We have now ready Mr. Irving Browne's SHort 
Srupres oF GREAT LAWYERS, containing the clearest, 
most vigorous and most interesting biographies that have 
yet been written of the most prominent of the English 
aud American lawyers and judges, from Coke to 
Choate. The book contains 386 pages, and is hand- 
somely printed and bound. Price $2.00. 
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The publishers of the ALBANY LAw JouRNAL will 
send the General Laws of the State of New York passed 
in 1878, including all laws relating to the city of New 
York, well bound in law sheep, on receipt of $2.00. 
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CURRENT TOPICS. 


HE mails have brought a full account of the pro- 

ceedings of the sixth annual conference of the 
Association for the Reform and Codification of the 
Laws of Nations recently held at Frankfort. Mr. 
David Dudley Field was chosen president of the con- 
ference. Reports were made by different committees 
upon the subjects of Bills of Exchange, Patent Law, 
General Average, Bankruptcy and Copyright. The 
council of the Association in its report said that the 
results of the past year as regards both increase in 
membership and scope of activity were highly satis- 
factory. The influence of the. Association has 
reached the far east, and the envoys of the Govern- 
inents of Japan and China to the Court of St. James 
have been added to the list of its honorary vice- 
presidents, and take an active interest in its opera- 
tions. The envoy from Japan delivered an ad- 
dress before the conference upon the relations of 
the Asiatic Nations to those of the west, touching 
especially upon the subjects of trade and consular 
jurisdiction. He trusted that in time the commer- 
cial nations would recognize that, as regards Japan, 
it is for their interest to submit to native jurisdic- 
tion. An address by the Chinese Ambassador was 
read by Mr. Jencken. The subject of the relations 
of the Suez canal to international laws was discussed 
and a resolution was passed to the effect that ‘this 
Association is of opinion that it is for the interest 
of the commerce of the world that the Suez canal 
and other similar international works should be 
declared by an international act to be forever open 
and free and exempt from hostile attack in case of 
war.” The subjects of collisions at sea, and the ne- 
cessity of an international concert to punish crimi- 
nally the non-observance of the rules of navigation, 
for the prevention of collisions, were discussed and 
referred to a committee. Papers were read on the 
subjects named and also on the mixed tribunals of 
Egypt, the right of war indemnity, the capture 
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of private property at sea, neutrals and belligerents 
as regards capture on the high seas, mercantile cus- 
tom as a cause of law, and other subjects. The 
choice of a place of meeting for the next confer- 
ence was delegated to the council. The practical 
result of the conference was a success, though the 
attendance was much thinner than at Antwerp last 
year. 


The first volume under the new contract for pub- 
lishing the New York Reports-—the 69th in the 
series—was issued some days since. The price of this 
volume under the contract is forty-eight cents; its 
actual cost cannot have been less than $1.75 per 
copy. Itis not, therefore, at all singular that the 
publisher should be anxious neither to hasten the 
issuing of volumes nor to increase their sales. A 
correspondent last week called attention to the 
recent delay in publishing the Court of Appeals 
reports and the wide interval between the reported 
cases and the current decisions. In justice to the 
Reporter, it should be said that the delay is no fault 
of his, unless he has the power to insist upon a 
prompt fulfillment of the contract by the publisher 
and has failed to do so. The delay has been oc- 
casioned entirely by the printers. The copy, for 
volume 69, we are assured, was prepared and given 
to the printers months ago, and the copy for volume 
70 has been ready for the printers for more than a 
month. The cases in volume 69 come down nearly 
or quite to June, 1877. The Reporter has in his 
hands opinions sufficient to make about three vol- 
umes. When he came to his office there were about 
the same number of volumes in arrearage, so that, 
with the double duties of reporting for both the 
Court of Appeals and the Commission of Appeals, 
he has not lost ground. Now that the work of the 
Commission is cleared away, Mr. Sickles will rapidly 
gain on the court unless he permits the printers to 
obstruct and impede him. 





The legal phases of the refusal of Governor Rice 
of Massachusetts to surrender Kimpton on the 
requisition of Governor Hampton, are very clearly 
discussed by Dr. Spear in his article this week. 
Whatever one may think about the propriety of the 
refusal, Dr. Spear makes it evident that Governor 
Rice acted strictly within the law. 


There seems at present little prospect that any 
thing will be done at the approaching session of Con- 
gress to relieve the calendar of the Supreme Court. 
Senator Davis, hopeless of securing attention in that 
direction, does not purpose, it is said, to urge his bill 
for an intermediate court of appeals. There are, 
however, causes at work which, without the aid of 
Congress, will much diminish appeals to the Supreme 
Court. Among the more important of these are the 


‘repeal of the Bankrupt Law and the practical exhaus- 
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tion of the “ cotton” and kindred cases, which have 
heretofore been carried up in large numbers from 
the Court of Claims. The law increasing to $5,000 
the sum which limits the jurisdiction of the court 
is also beginning to have a marked influence upon 
the calendar. If Congress would now place the 
District of Columbia and the Territories in precisely 
the same position as the States occupy, so far as 
relates to carrying cases to the Supreme Court, that 
court would in due time be enabled to clear its 
calendar. As it is, after disposing of over 400 cases 
during the last annual session, the court adjourned 
with about 600 remanets. 


NOTES OF CASES. 


N Tomppert’s Ha’rs v. Tomppert, 13 Bush (Ky.), 
326, it is held that a marriage procured by 
fraud is voidable only at the election of the party 
defrauded. The party who commits the fraud is 
bound, and remains so until the party deceived has 
made his or her election, and will thereafter be 
bound or not, according to the election made. It 
is laid down by the text writers, that all marriages 
procured by force or fraud are void, for the element 
of mutual consent is wanting, which is essential to 
every contract. Schouler’s Domestic Relations, 35; 
2 Kent’sCom. 76. But Bishop (1 Bish. Marr. & Div., 
§ 214) says: ‘“‘ We may presume that the party guilty 


of the wrong would not be permitted, so far to 
take advantage of it, as to maintain a suit of nul- 
lity on that ground. The other party may, if he 
choose, waive his objection and thereby render the 


marriage good.” This is the doctrine of the prin- 
cipal case. See, also, State v. Murphy, 6 Ala. 765. 
Bishop, however, says that the authorities are clear 
to the general conclusion that fraud, error or duress, 
may render the marriage void. See Harford v. 
Morris, 2 Hag. Con. 423; Portsmouth v. Portsmouth, 
1 Hag. Ecc. 355; Jolly v. McGregor, 3 Wils. & S.°85, 
Burtis v. Burtis, Hopkins, 557; Scott v. Shufeldt, 5 
Paige, 43; Perry v. Perry, 2 id. 501; Clark v. Field, 
13 Vt. 460; Hull v. Hull, 15 Jur. 710; Robertson v. 
Cole, 12 Tex. 356. It is said, however, that a volun- 
tary cohabitation after knowledge of the fraud or 
error will cure the defect. Hampstead v. Plaistow, 
49 N. H. 84. These marriages, therefore, in a cer- 
tain respect, are rather to be considered as voidable 
than void, and in some works they are treated 
under the head of voidable. See Rogers’ Eccl. Law, 
2d ed., 643. But the great weight of authority is 
that until the innocent party has consented, the 
transaction is incomplete and the ceremony is to be 
regarded as a mere nullity. 1 Bish. Marr. & Div., 
§ 215; Respublica v. Hevice, 3 Wheeler’s Cr. 505; 
Tarry v. Browne, 1 Sid. 64; Fulwood’s Case, Cro. Car. 
482. 


In Pollock's Administrator v. Louisville, 18 Bush 
(Ky.), 221, it is held that for willful negligence of 





policemen appointed by a city, in making arrests 
upon charges of felony, the city is not liable. And 
in Greenwood v. Louisville, at page 226 of the same 
volume, the city is declared not to be liable for 
injuries caused by the negligence of firemen 
appointed and paid by it under a law requiring it to 
maintain a fire department, while in the discharge 
of their duty. The general rule is that policemen 
appointed by a city are not its agents, but the 
agents of the State, while engaged in those duties 
which relate to the public safety and the preserva- 
tion of public order. For that reason, it has been 
held that a city is not liable for an assault and bat- 
tery committed by its policemen, though done in 
an attempt to enforce an ordinance of the city; nor 
for an arrest made by them which was illegal for 
want of a warrant; nor for their unlawful acts of 
violence whereby, in the exercise of their duty of 
suppressing an unlawful assemblage of slaves, the 
plaintiff's slave was killed. Dill. on Mun. Corp., 
§ 773; Buttrick v. Sewell, 1 Allen, 172; Kimball v. 
Boston, id. 417; Pesterfield v. Vickers, 3 Coldw. 205; 
Ready v. Mayor, ete., 6 Ala. 327; Dorgan v. Mobile, 
31 Ala. 469; Richmond v. Long’s Adm’r.,17 Gratt. 
375. The rule as to the liability of cities for the 
acts of members of their fire department is stated 
in Fisher v. Boston, 104 Mass. 87; 6 Am. Rep. 196. 
“In the absence of express statute therefor, munici- 
pal corporations are no more liable to actions for 
injuries occasioned by reason of negligence in using 
or keeping in repair the fire engines owned by them, 
than in the case of a town house or a public way. 
See, also, Hafford v. New Bedford, 16 Gray, 297; 
Eastman v. Meredith, 36 N. H. 284; Bigelow v. 
Randolph, 14 Gray, 541; Wheeler v. Cincinnati, 19 
Ohio St. 19; 2 Am. Rep. 368; Jewett v. New Haven, 
38 Conn. 368; 9 Am. Rep. 382; Torbush v. Norwich, 
38 Conn. 225; 9 Am. Rep. 395; Ogg v. Lansing, 35 
Iowa, 495; 14 Am. Rep. 499; Hayes v. Oshkosh, 33 
Wis. 314; 14 Am. Rep. 760; Hiliott v. Philadelphia, 
75 Penn. St. 342; 15 Am. Rep. 591. For a careful 
discussion of the principle involved in these cases 
see Maxmilian v. Mayor, 62 N. Y. 160; 20 Am. Rep. 
468. 


The doctrine of constructive assault received an 
important illustration in the case of Hegarty v. 
Shine, 12 Ir. L. T. Rep. 100, decided by the Queen’s 
Bench Division of the Irish High Court of Justice 
on the 18th of June last. The action was brought 
by a young woman against her paramour, for breach 
of promise of marriage and assault. The alleged 
assault consisted in this: The plaintiff permitted 
defendant to have illicit intercourse with her, sup- 
posing him to be in sound health, but he was at the 
time suffering from contagious venereal diseases 
which fact he concealed from: plaintiff, and through 
the illicit intercourse infectéd her therewith. This 
was claimed to be a constructive assault, but a 
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majority of the court held otherwise on the ground 
that the injury complained of was directly conse- 
quent on a willful act of immorality on the part of 
plaintiff, and no cause of action arising er turpi 
causa can be maintained. The principal English 
case on this subject is Regina v. Bennett, 4 F. & F. 
1005, where the prisoner, who had slept with his 
niece with her consent, and communicated to her a 
syphilitic disorder, was held guilty of an assault. 
In Regina v. Sinclair, 13 Cox’s C. C., the defendant, 
knowing that he had a venereal disease, induced a 
girl to have connection with him without informing 
her of the fact, and communicated the disease to 
her. It was held that an indictment for inflicting 
actual bodily harm could be sustained by these 
facts. The court in the principal case disagrees 
with both of the decisions cited, but by a divided 
bench. The cases are, however, distinguishable 
from that class where a woman consents to inter- 
course under the impression that she is receiving 
medical treatment, such as Reg. v. Flattery, 13 Cox’s 
C. C. 385; Reg. v. Case, 4 id.; Don Moran v. People, 25 
Mich. 356; 12 Am. Rep. 183; or where one gives to 
another a food containing substance injurious to 
health, such as Commonwealth v. Stratton, 114 Mass. 
303; 19 Am. Rep. 350, and Commonwealth v. Burke, 
105 Mass. 376; 7 Am. Rep. 531. The distinction is 
that in those instances last cited the female consented 
to one thing and the prisoner did another, while in 
the principal case the woman was a consenting 
party to the immoral act. 


In Judge v. Brasswell, 13 Bush (Ky.), 67, the 
defendants below were copartners under an agree- 
ment providing that the firm should engage in the 
mining business upon lands then leased, or which 
might be thereafter acquired, and that the enter- 
prise was to embrace the purchase of coal or mining 
lands in fee, and the leasing of the same; but that 
no firm debt should be contracted by any member 
of the firm without the consent of the partners. 
One of the members of the firm purchased, took 
conveyances of mining land in the name of the 
firm, and gave the bills of the firm therefor. No 
consent of the other partners to this transaction 
was shown, and they denied that they did so. In 
an action on the bills against the firm, a defense 
was made by the other partners that the purchase 
without their consent or ratification. The 
court held that the firm was not liable on the bills, 
saying that the power of one partner to bind his 
copartners rests alone on the usage of merchants, 
and does not amount to arule of law in any other 
than commercial partnerships. In non-commercial 
partnerships, one who seeks to hold the firm bound 
upon a contract, made by a single member, must be 
able to show either express authority or that such is 
the customary usage of the particular branch of 
business in which the firm is engaged, or such facts 


was 





as will warrant the conclusion that the partner had 
been invested by his copartners with the requisite 
authority. This is in accordance with the general 
rule. Story on Part., § 126. This rule is frequently 
applied to dealings in negotiable instruments by 
members of non-trading firms. In the absence of 
evidence showing necessity or usage, the power to 
bind partners has been denied to one of several 
mining adventurers (Brown v. Byers, 16 M. & W. 
252; Dickenson v. Valpy, 10 B. & C. 128); quarry 
workers (Thicknesse v. Bromelow, 2 Cr. & J. 425); 
farmers (Greenslade v. Dower, 7 B. & C. 635); and 
solicitors. Hedley v. Bainbridge, L. R., 3 Q. B. 316; 
Levy v. Pyne, C. & M. 453; Harman v. Johnson, 2 
E. & B. 61. See, also, Smith v. Sloan, 37 Wis. 285; 
19 Am. Rep. 757; Ulery v. Gensick, 57 Ill. 531; 
Hunt v. Chapin, 6 Lans. 139. See, however, contra, 


Crossthwait v. Rose, 1 Humph. 23. 


In Kean v. Connoly, decided by the Supreme Court 
of Minnesota on the 6th of last month, it is held 
that under the statute of Minnesota, which is analo- 
gous to the statute of 4th and 5th Anne, ch. 16, 
from which the statutes of most of the States have 
been copied, one co-tenant of property cannot recover 
from his co-tenant, on account of the appropriation 
by the latter directly to his own use of the pro- 
ducts of the common property, where there is no 
agreement between the parties making the latter 
liable to the former on account of such appropria- 
tion, and where the latter has not excluded the 
former from the enjoyment of the common property. 
The statute of Anne, referred to, gives an action of 
account by one tenant in common against another 
‘¢for receiving more than comes to his just share or 
proportion.” In Henderson v. Eason, 17 Ad. & EL. 
(N. S.) 701, this was held to apply only to the cases 
where the tenant in common receives money, or 
something else, where another person gives or pays 
it, which the co-tenants are entitled to simply by 
reason of their being tenants in common, ‘and in 
proportion to their interest as such, and of which 
one receives and keeps more than his just share 
according to that proportion.” In Woolever v. Knapp, 
18 Barb. 265, the rule in Henderson v. Hason was 
followed, the court holding that one of two tenants 
in common who possesses the entire premises with- 
out any agreement with the others as to his possession, 
or any demand on their part to be allowed to enjoy 
the premises with him, is not liable to account to 
his co-tenants for the use and occupation of the prem- 
ises. In Crane v. Waggoner, 27 Ind. 52, the two 
cases cited are followed, the court holding that one 
tenant in common, unless he has been excluded 
from the possession by his co-tenant, cannot main- 
tain an action for use and occupation against the 
latter. See, also, Scott v. Guernsey, 60 Barb. 163; 
Ragan v. Me Coy, 29 Mo. 356; Davidson v. Thompson, 
22 N. J. Eq. 88; Pico v. Colwmbet, 12 Cal. 414; Peck 
v. Carpenter, 7 Gray, 283. 
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CONTRIBUTORY NEGLIGENCE. 
IV. 


Todd v. City of Troy, 61 N. Y. 506.—An action 
for injuries received by falling on an icy sidewalk. 
The ice was covered with a thin coating of snow; 
the plaintiff had on no ‘‘rubbers;” and she was 
walking fast, but at her usual gait. Held, a proper 
case for the jury. The court observe: ‘‘I know of 
no rule of prudence that requires every person who 
goes into the street in the winter to wear rubbers.” 

Sheehy v. Burger, 62 N. Y. 558.—Plaintiff stepped 
off a sidewalk to cross a street, when the end of a 
long plank on a truck swept around as the truck 
turned, and hit her. It was held that the failure to 
observe this unusual appendage dragging behind the 
truck, and to calculate its dangerous sweep, was not 
per se negligent; and a nonsuit was set aside. 

Burrows v. Erie Railway Co, 63 N. Y. 556.— 
Defendants’ train stopped at a station, and the plain- 
tiff endeavored to get off, but before she could 
alight, the train started. She requested a gentle- 
man to assist her, and he endeavored to do so, when 
both fell, and she was injured. Held, that her acts 
were negligent per se, and she should have been 
nonsuited. 

Messoth v. Delaware, ete., Co., 64 N. Y. 524.—This 
was an action for injury at a railroad crossing. 
The employer of the deceased, who was with him 
at the time, and driving, testified that he looked both 
ways, and saw no train. Held, a proper case for 
the jury. 

The court said: ‘‘It does not necessarily follow, 
from the fact that a skilled engineer can demon- 
strate that from a given point in a highway the 
track of a railroad is visible for any distance, that 
a person in charge of a team approaching the track 
is negligent because from the point specified he does 
not see a train, approaching at great speed, in time 
to avoid a collision.” 

Haycroft v. Lake Shore, ete., Co., 64 N. Y. 636.— 
Plaintiff had crossed two railway tracks, in the city 
of Buffalo, and then looked both ways, saw a train 
coming from the east on the fifth track. She waited 
for it to pass, standing between the second and 
third tracks, within about a foot of the third. As 
the train she was watching passed, she was struck 
by the tender of a locomotive backing up on the 
third track from the west, without giving any warn- 
ing of its approach. Held, that the question of her 
negligence was for the jury. 

Mitchell v. N. Y. Cent., ete., Co., 64 N. Y. 645.—The 
deceased was killed at a railroad crossing in Green- 
bush. Before she came to the track in question she 
had crossed two tracks, and on the third track a 
running switch was being made. The view was, how- 
ever, unobstructed, and it was the engine that 
struck her as she stepped on the third track. Held, 
that a nonsuit was properly granted, for it was clear 





that if she had used her senses she must have seen 
the engine in time to avoid it. 

Gray v. Second Ave. Railroad Co., 65 N. Y. 561, 
—Plaintiff’s carriage and horses were standing at a 
hack stand. A passing snow plough on defendants’ 
track threw mud and snow into the carriage, fright- 
ened the horses, and they ran away, sustaining 
injury. The plaintiffs driver did not have hold of 
the reins, but stood by the carriage door reading a 
newspaper. A nonsuit was refused, and the jury 
found a verdict for six cents. The plaintiff appealed, 
but the court refused to set it aside, holding that 
the error, if any, was in not granting the nonsuit. 

Mater v. Central Park, etc., Railroad Co., 67 N. Y. 
52.—The plaintiff, a boy ten years old, hailed a 
street car; the driver stopped, and the plaintiff was 
going to the rear platform, when the driver told him 
to get on in front; he did so, and was on the first 
step, when the car started, throwing him off, and 
the car wheel ran over his legs. Held, that his 
getting on in front did not, under the circumstances, 
constitute negligence as matter of law, but it was a 
question for the jury. 

Ginna v. Second Ave. Railroad Co., 67 N. Y. 596.— 
The deceased got upon a crowded street car and 
stood upon the platform. The conductor took his 
fare. A jolt of the car, produced by the defend- 
ants’ neglect, threw him off and killed him. A 
recovery was affirmed. 

In this case two cases were cited as authority 
which we have remarked upon. One was Willis v. 
L. I, Railroad Co,, 34 N. Y. 670. There it was held 
that passengers are not to be deemed guilty of neg- 
ligence for standing on the platform of a car in 
motion, when there are no vacant seats inside, nor 
is it their duty to pass from one car to another in 
search of seats when the cars are in rapid motion. 
The other was Edgerton v. N. Y. & Harlem Railroad 
Co., 39 N. Y. 227, in which it was held it was not 
negligent for a passenger to enter a caboose car 
attached to a freight train; although it was not 
properly a passenger car, yet passengers were carried 
in it and the defendant received fare from them, 
and so incurred the ordinary liability. 

Cleveland v. N. J. Steamboat Vo., 68 N. Y. 306.— 
The plaintiff, a passenger on defendants’ steamboat, 
was standing, before the boat had started, on the 
gangway, in front of the opening, across which was 
a gate. Another person endeavoring to jump 
ashore, just as the boat moved away, fell into the 
water. This caused a rush of passengers, who 
pushed plaintiff against the gate, which gave way, 
and he fell overboard and was injured. Held, that 
his position was not negligent per se. 

Hoffman v. Union Ferry Co., 68 N. Y. 385.—In an 
action for a collision between vessels, the omission 
of the injured vessel to comply with statutory regu- 
lations, or with the usages and customary laws of 
the sea, is not per se a bar to a recovery. It is a cir- 
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cumstance to be considered in ascertaining the 
proximate cause of the injury. 

Eppendorff v. Brooklyn, ete., Oo., 15 A. L. J. 481.— 
Plaintiff signaled a street car; the driver slowed 
up; the plaintiff put one foot on the side rail, and 
grasped the end of a seat, but before he could put 
up the other foot the driver, while looking at him, 
and without any signal or notice from him, let go 
the brake, the car received a jerk in consequence, 
and the plaintiff was thrown under the car and 
injured. A nonsuit was held to have been properly 
denied. It is not always negligent for a person to 
get ona street car in motion. 

Lambert v. Staten Island R. Co, 4 N. Y. W. 
Dig. 574.—Anchoring a sail-boat at night, with a 
light set, in a channel which is the customary path 
of a ferry boat, is not per se negligent. 

Rexter v. Starvin, 17 A. L. J. 454.—Plaintiff, owner 
of a tug alongside of a boat on which he was, 
seeing defendants’ tug approaching his own, and 
apprehending a collision, ran upon his own boat to 
protect it, and was thrown and injured by a collis- 
ion with defendants’ boat. Held, that he was not 
guilty of contributory negligence. 

Coulter v. 
Plaintiff was walking on a sidewalk in Syracuse, 
when defendants’ express wagon, driven rapidly 
came up behind her Without looking around, she 
sprang sideways to avoid the danger, and struck her 
head against a wall and was injured. Held, that it 
was a case for the jury. 

The court say: “An instinctive effort to escape a 
sudden impending danger resulting from the negli- 
gence of another does not relieve the latter from 
liability. The law does not require a delay in the 
efforts to escape until the exact nature and measure 
of the danger is ascertained.” 

Lanigan v. N. Y. Gas-light Co., 5 N. Y. Week. 
Dig. 281.—The service pipe in plaintiff's house 
leaked, to plaintiff's knowledge. His servant went 
into the cellar where the leak was, with a light, and 
the gas exploded, injuring the house. Held, that 
the plaintiff must be supposed to have known 
the danger of bringing a lighted lamp in contact 


American, ete., Co., 56 N. Y. 585.— 


with escaping gas, and to be responsible for a dis- 


regard of the peril. That it was a voluntary and 
negligent exposure of his property to danger, not to 
see that the escape of the gas was properly pre- 
vented. 

Gillespie v. City of Newburgh, 54 N. Y. 468.— 
Plaintiff was driving in a top buggy wagon along 
an embankment on a public street, and approaching 
a railroad crossing. The edge of the embankment 
had been guarded by a railing, but for a space of 
about eleven feet the railing was gone. Seeing a 
train approaching, and the railing at his right, he 
backed his wagon to the right in order to turn his 
horse away from the train. The wagon fell down 
the embankment through the open space, and he 





was injured. The top of the wagon was up and 
prevented his seeing the defect, but he might have 
discovered it by turning his head and looking out of 
the back, or putting his head out of the side of the 
wagon. This was held a proper case for the jury. 

McGovern v. N. Y. Cent., ete., Railroad Co., 67 
N. Y. 417.—The deceased, eight years old, was 
killed at a crossing while on his way to school with 
several other children. It was claimed that the 
deceased was guilty of contributory negligence 
because he did not look to the west before stepping 
on the track. But held, that the rule which requires 
persons, before crossing a railroad, to look out for 
approaching trains, is not applied inflexibly, with- 
out regard to age or circumstances; the same 
maturity of judgment or degree of care and cir- 
cumspection is not required or expected in a child of 
tender years as in an adult. 

Evans v. City of Utica, 15 A. L. J. 353.—Plaintiff 
was injured by falling on an icy sidewalk. When 
asked if he paid attention when he passed upon it, 
he answered that he stepped on the ice right along. 
Held, that the law does not demand of one passing 
along astreet in a city extraordinary vigilance when 
there are no manifestations of difficulty or apparent 
danger. The mere fact that there is ice on a side- 
walk does not necessarily establish that it is negli- 
gent or dangerous to pass over it. 

Weston v. N. Y. Elevated R. Co., 17 A. L. J. 
415.—Plaintiff, a passenger on defendants’ road, 
was injured by falling on an icy platform on their 
premises. Held, that it was not contributory negli- 
gence for him to assume that the defendant had 
done its duty and rendered it safe, and to go upon 
and walk cautiously along it, even after he had 
found it slippery. 

Eckert v. L. I. Railroad Co., 43 N. Y. 502.—The 
deceased was standing about fifty feet from defend- 
ants’ track, as a train of cars was coming in at 
considerable speed. The engine was running back- 
ward, without any cowcatcher to remove obstacles 
from the track. A child, three or four years old, 
was sitting on the track, and liable to be run over. 
The deceased, seeing the danger of the child, ran 
to it, seized it, threw it clear of the track on the 
opposite side, but continuing across the track him- 
self, was struck by the locomotive and killed. Held, 
that his conduct was not negligent per se. Two 
judges dissented. 

The court said: “The law has so high a regard 
for human life that it will not impute negligence to 
an effort to preserve it, unless made under such cir- 
cumstances as to constitute rashness in the judgment 
of prudent persons, Fora person engaged in his 
ordinary affairs, or in the mere protection of prop- 
erty, knowingly and voluntarily to place himself in 
a position where he is liable to receive a serious in- 
jury, is negligence, which will preclude a recovery 
for an injury so received; but when the exposure is 
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for the purpose of saving life, it is not wrongful, 
and therefore not negligent unless such as to be 
regarded either rash or reckless.” 

Remarks.—This is a case sui generis, and in our 
view is one of the finest examples of the humanity 
and adaptability of the principles of the common 
law. The decision is justifiable on grounds of 
public policy. It would be an unfortunate state of 
affairs, for persons placed in peril by the careless- 
ness of others, if it were understood that it is not 
lawful for any one to undertake to help them, 
except at the risk of injury to himself for which he 
can exact no remuneration. 

Me Garry v. Loomis, 63 N. Y. 104.—Plaintiff, four 
years old, went out from his parents’ house, near the 
defendants’ steam planing mill, and fell into a hole 
in the sidewalk, through which the defendant con- 
ducted waste hot water and steam, and was scalded. 
It was held that the circumstance did not show con- 
tributory negligence on the part of the child, and 
that negligence on the part of the parents was 
therefore not a question. 

On the question of imputable negligence we will 
refer to Mangam v. Brooklyn R. R. Co., 88 N. Y. 


455, and Prendergast v. N. Y. Cent. R. R. Co., 58 id. 
652; both cases of persons non sui juris, 

We think the foregoing review comprises all the 
important cases on this subject in our Court of 
Appeals. 


It will be noticed, however, that we have 
not embraced those growing out of the relation of 
master and servant. Those we have reserved for 
separate review at some future day. 

From the foregoing cases we think the following 
conclusions may fairly be derived: 

1, One cannot recover damages from another for 
an injury alleged to have been occasioned by the 
negligence of that other, if his own negligence in 
any degree contributed to the injury. 

2. In order to recover in such an action, although 
the burden is on the plaintiff to show that he him- 
self was not guilty of such contributory negligence, 
yet he need not produce evidence in the first in- 
stance to show it; it is sufficient if it appears from 
the whole evidence. 

8. Although due care on the part of a person 
injured is not presumed without proof, yet direct 
evidence is not always demanded. Where, from 
the nature of the case, it is manifestly impossible to 
give such proof, the locality and circumstances 
may be of such a kind, and the act producing the 
injury of so dangerous and reckless a nature, and 
the person injured of such experience, intelligence, 
and circumspection, that the jury may infer due 
care on his part from the ordinary instinct of self- 
preservation. 

4. What is contributory negligence is a question 
of fact for a jury, unless the evidence adduced to 
prove it is uncontroverted, or is of such a character 





that honest and intelligent men cannot possibly 
differ as to its effect. 

5. The test as to whether the complainant has 
been guilty of contributory negligence is, whether 
he acted as ordinarily prudent persons, of the same 
age and capacity, would have acted under similar 
circumstances. 

6. In consciously approaching a place of known 
danger, one cannot assume that another will per- 
form his legal duty toward him, and so neglect to 
avail himself of the vigilant exercise of his own 
senses for protection; and if he fails to exercise 
such caution he is not excused by the other’s neg- 
lect to perform such duty. On the other hand, ina 
place where no danger can ordinarily or reasonably 
be apprehended, no such high degree of caution 
is exacted, but ordinary prudence will suffice. 

7. Although contributory negligence on the part 
of the plaintiff will prevent a recovery in such 
cases, yet if in spite of it the defendant could by 
the exercise of ordinary care have prevented or 
avoided the injury, he is liable therefor. 

—_—_———— 
INTER-STATE EXTRADITION PROCEDURE. 


BY SAMUEL T. SPEAR, D. D. 
( Continued.) 

9. POSTPONEMENT OF THE SURRENDER.—It may be 
that the jurisdiction of the State or Territory, from 
which the fugitive criminal is demanded, has alreedy 
attached to him for an offense committed therein; 
and, in such an event, the question would arise whether 
this jurisdiction is displaced and superseded by the 
demand, or whether its operations should be completed 
before acompliance therewith. The Supreme Court 
of the United States, in Taylor v. Taintor, 16 Wall. 366, 
gave the following answer to this question: ‘‘Where a 
demand is properly made by the Governor of one State 
upon the Governor of another, the duty to surrender 
is not absolute and unqualified. It depends upon the 
circumstances of the case. Ifthe laws of the latter 
State have been put in force against the fugitive, and 
he is imprisoned there, the demands of those laws 
may first be satisfied. The duty of obedience then 
arises, and not before.’’ Reference wa s made to Trout- 
man’s Case, 4 Zab. 634, in which it was declared by 
the court that ‘‘the Constitution and the law refer to 
fugitives at large, in relation to whom there is no con- 
flict of jurisdiction.” 

So also, in The State v. Allen, 2 Humph. 258, the 
Supreme Court of Tennessee said: ‘‘ By the Constitu- 
tion and laws of the United States the Governor of 
Alabama had the right to demand Allen, and the Gov- 
ernor of Tennessee had the power to give him up. In- 
deed, it would have been his imperative duty to have 
done so, if he had not rendered himself, by the com- 
mission of crime, amenable to our criminal laws. This 
would have justified the Governor of Tennessee in de - 
taining him till he had made satisfaction therefor.” 
Thesame doctrine is stated in The Matter of Briscoe, 
51 How. Pr. 422. 

The legal principle involved in these decisions is that, 
where jurisdiction has already attached to a case, it is, 
in the absence of any provision to the contrary, to be 
deemed exclusive until it has performed its function. 
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See Hagan v. Lucas, 10 Pet. 400; Taylor v. Carryl, 20 
How. 583; Ea parte Jenkins & Crosson, 2 Amer. Law 
Regis. 144; and Taylor v. Taintor, 16 Wall. 370. There 
is nothing in the extradition clause of the Constitu- 
tion, or in the laws of the United States for carrying it 
into effect, to suspend the application of this principle. 
Hence the demand for the delivery of a fugitive crim- 
inal does not abrogate or postpone a lawful jurisdiction 
that has been put in force against him for an offense 
committed in the State or Territory to which he has 
fled, and on which the demand is made. This juris- 
diction, being then operative, takes precedence of the 
one claimed until its purpose shall have been com- 
pleted. The Governor of the State has no power, by 
the issue of his warrant, to arrest its action. 

10. A Re-pDELIVERY.—The fugitive criminal being 
demanded and delivered for the crime specified in the 
charge, the executive of the demanding State or Ter- 
ritery is not authorized by the Constitution or the law 
of Congress to surrender him, after his trial and ac- 
quittal, or after conviction and punishment, or after 
conviction and pardon, to the authorities of another 
State or Territory, and thereby interfere with his lib- 
erty of return to the place of his previous domicile. 
He was not found in that State or Territory as a fugi- 
tive from justice, but was forcibly brought there by 
a legal process; and hence, when it has exhausted its 
jurisdiction over him in respect to the crime with 
which he was charged, and for which he was delivered 
up, the executive authority of the State or Territory 
demanding and receiving him, acting under the Con- 
stitution and laws of the United States, is not clothed 
with any power to transfer him by another legal pro- 
cess to another State or Territory demanding him, so 
as to prevent his return to the State or Territory in 
which he was previously domiciled, and from which 
he was removed by extradition. Such a course would 
not only exceed the power conferred, but would be 
contrary to the intent and express words of the Consti- 
tution. See Daniel’s Case cited in Binn’s Justice, 267. 

ll. JupictaL Review.—The legality of the proceed- 
ings, when the Governor of a State or Territory has 
issued his warrant for the arrest and delivery of an 
alleged fugitive, and the arrest has actually been made, 
is a proper subject for judicial inquiry upon a writ of 
habeas corpus, if the writ be issued before the removal 
of the accused from the jurisdiction of the court; and 
if it shall appear upon such inquiry that the arrest is 
not according to law, the court has power to vacate 
the whole proceeding, and discharge the prisoner. 

In The People v. Brady, 56 N.Y. 182, Judge Andrews, 
in stating the opinion of the court, said that the ques- 
tion ‘is whether the papers presented to the executive 
of this State, and upon which the relator asa fugitive 
from justice was demanded, were in form and sub- 
stance sufficient to authorize the executive warrant 
under which the relator was held.’’ The court passed 
judgment upon this question; and one of the proposi- 
tions decided, as stated in the syllabus of the case, is 
the following: ‘* The courts have jurisdiction to inter- 
fere by writ of habeas corpus, and examine the grounds 
upon which the executive warrant for the apprehension 
of an alleged fugitive from justice from another State 
is issued, and, in case the papers are defective and in- 
sufficient, to discharge the prisoner.”’ 

In The Matter of Manchester, 5 Cal. 237, it was held 
that ‘‘ where a party escaped from another State is 
arrested as a fugitive from justice, the judiciary, by a 
writ of habeas corpus, have jurisdiction to examine 





into the case; and although the courts possess no 
power to control the executive discretion, and compel 
a surrender, yet, the executive having once acted, that 
discretion may be examined into, in every case where 
the liberty of the subject is involved.”” The practice 
of the courts in different States has in numerous in- 
stances assumed this principle; and not infrequently 
persons arrested by executive warrants have been 
discharged from custody, on the ground of some ille- 
gality in the proceedings. 

In Ex parte Willurd & Wife the opposite doctrine was 
adopted in 1814 by Judge Ray of South Carolina, who 
held that the case of a person, arrested as a fugitive 
from justice by the warrant of a Governor, is excepted 
from the habeas corpus remedy “ by the operation of 
the Constitution and laws of the United States.’”’ See 
Sergt. Const. Law, pp. 395, 396. There is no doubt that 
the Legislature of a State, in organizing its courts and 
defining their powers, may, unless restrained by a 
special provision in the constitution thereof, establish 
such an exception; yet thereis nothing in the Consti- 
tution and the laws of the United States that has this 
effect. The fact that the Governor of a State is au- 
thorized by Federal laws, upon the conditions specified, 
to cause the accused party to be arrested and delivered 
up, does not imply any negation of power in courts to 
inquire, by writ of habeas corpus, whether the party 
arrested is restrained of his liberty in conformity with 
the conditions named. If such is not the fact, as may 
be, and in several instances has been the case, then the 
arrest is illegal; and for this the writ of habeas corpus 
is the proper remedy. There is no reason in the 
nature of the proceeding, or in the powers and duties 
of the executive, why the remedy should not apply 
to such a case. 

12. EXEcUuTIVE DiscreTIoN.—Chief Justice Taney, 
in Kentucky v. Dennison, 24 How. 66, spoke of the duty 
of ‘‘the executive of the State, where the fugitive is 
found,’”’ and from which he is demanded, as being 
‘“‘merely ministerial — that is, to cause the party to be 
arrested, and delivered to the agent or authority of 
the State where the crime was committed.’’ This re- 
mark was based upon the assumption that the demand, 
and the accompanying papers, properly certified as 
‘‘authentic,’’ were found to fulfill the requirements of 
the Constitution and the law of Congress. Whether 
this is a fact in a given case is a question upon which 
the executive must exercise his judgment. His duty 
is manifestly not so purely ‘‘ministerial’’ as to exclude 
all inquiry into the character of the papers submitted 
tohim. One of these papers is a copy of an indict- 
ment or an affidavit, charging the crime, and certified 
as authentic; and this paper may, upon its face, be so 
illegal, or defective in its contents, as to furnish no 
ground forthe demand, and hence create no obligation 
for the delivery. This is a question of fact, as well as 
one of law; and upon it, in both aspects, the executive 
to whom the demand is addressed must pass judgment. 
He certainly is not to act blindly upon the case. If it 
lacks any of the elements which the Constitution and 
the law require, then he has no legal right to make 
the delivery. 

The Supreme Court of the United States, in Taylor 
v. Taintor, 16 Wall. 366, held, as we have already seen, 
that ‘‘ where a demand is properly made by the Gov- 
ernor of one State upon the Governor of another, the 
duty to surrender is not absolute and unqualified.’’ 
Whether the surrender shall be made or not “de- 
pends upon the circumstances of the case.’’ One of 
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these circumstances was thus stated: ‘If the laws of 
the latter State have been put in force against the fu- 
gitive, and he is imprisoned there, the demands of 
those laws may first be satisfied. The duty of obedi- 
ence then arises, and not before.’’ It may be that the 
party demanded is already held, by civil or criminal 
proceedings against him, in the State upon which the 
demand is made; and if such be the fact, the execu- 
tive is under no obligation to make the delivery until 
this jurisdiction has disposed of the case. It is for 
him to take knowledge of such a fact if it exists, and 
act accordingly, even when the demand and the accom- 
panying papers are in due form of law. 

Section 2, of chapter 177, of the General Statutes of 
Massachusetts, provides that, if the Governor of the 
State so requires in the case of a demand, the Attor- 
ney-General or other prosecuting officer shall ‘‘ forth- 
with investigate the grounds thereof, and report to the 
Governor all the material facts which may come to his 
knowledge, with an abstract of the evidence in the 
case, and especially in case of a person demanded, 
whether he is held in custody, or is under recognizance 
to answer for any offense against the laws of this State, 
or of the United States, or by force of any civil process, 
with an opinion as to the legality or expediency of 
complying therewith.”” The next section provides 
that “if the Governor is satisfied that the demand is 
conformable to law and ought to be complied with, he 
shall issue his warrant,’’ etc. This legislation proceeds 
upon the theory that the Governor is to be “ satisfied ”’ 
that the case presented is a proper one for executive 
delivery, because it comes within the letter and in- 
tent of the Constitution and the law; and for this 
purpose he has the right to call to his aid the ser- 
vices of the Attorney-General or other prosecuting 
officer of the State. All this supposes an exercise of 
the Governor’s discretion and judgment, not against 
the Constitution and the law, but upon the facts per- 
tinent to the issue, and for the purpose of deciding 
upon his duty. 

Governor Rice, of Massachusetts, in the recent case 
of a demand made by Governor Hampton, of South 
Carolina, for the delivery of Hiram H. Kimpton as a 
fugitive from the justice of the latter State, requested 
the Attorney-General of the State to examine into all 
the facts of the case, and report to him an opinion 
thereon. After such examination the Attorney- 
General made his report, saying in the conclusion 
thereof: 

“In the present case I find, and so report to your 
Excellency, that the requisition is in due form of law, 
and that Kimpton is not held in custody, or under re- 
cognizance to answer for any offense against the laws 
of this State or the United States, or by force of any 
civil process. Were this the whole of the case, I 
should advise your Excellency that a warrant of ex- 
tradition might properly issue; but I find further that 
the crime with which Kimpton stands charged was 
committed in April, 1872, and that no attempt was 
made to prosecute him or his co-defendants until Au- 
gust, 1877. Nor does it appear that there is any pres- 
ent intention to try them upon the indictment. It 
does appear that for many months negotiations have 
been going on between the authorities of South Caro- 
lina and this respondent, under which he was offered 
immunity if he would return to that State and volun- 
teer as & Witness in her courts, and that this offer was 
renewed after his arrest here. Upon all the evidence 
Iam of opinion that the indictment when found was 
for an ulterior purpose, which does not appear, and 
not for the purpose of trying him for any supposed 
crime against the laws of that State. I, therefore, 
advise your Excellency that it is not expedient to com- 
ply AW the request." New York Times, September 

. . 





The demand and charge of crime in this case, though 
having the due form of law, were, according to this 
opinion, to all intents and purposes, a virtual fraud 
against the law. The criminal charge was made, not 
for the purpose of justice against the accused, but to 
serve other ends unknown to the extradition provis- 
ion of the Constitution. If so, then the case would 
be one in which the legal principle stated in Taylor v. 
Taintor, supra, would apply. The duty of making a 
surrender not being ‘‘ absolute and unqualified,’ even 
when the papers are all in due form, but dependent 
upon “the circumstances of the case,” it was for the 
Governor in this case, upon his responsibility under 
the Constitution and the law, to decide, in view of the 
*circumstances,’’ whether the case presented was one 
that required a delivery. This question was submitted 
to his official discretion. 

The view which Governor Rice took of the matter 
we have in the following letter addressed by him to 
Governor Hampton: 

‘*Sir—I have the honor to acknowledge the receipt 
of a requisition from your Excellency, bearing date 
the 8th of August, instant, requesting the rendition of 
one Hiram H. Kimpton, an alleged fugitive from jus- 
tice. The requisition was referred to the Attorney- 
General of this Commonwealth, in compliance with 
the statute thereof, to examine and report whether 
the same was in due form of law, and whether upon 
the facts the same should be complied with; and 
that officer has reported to me, after a thorough ex- 
amination of the law and of the facts in the case, that 
the practice of the executive of this Commonwealth 
has uniformly been to deny a requisition when it ap- 
pears that the purpose of the requisition is other 
than, and different from, the trial of the alleged of- 
fender upon the indictment, a copy of which is an- 
nexed and made a part of the requisition. In the 
present case, in my judgment, the object in procuring 
the indictment against Patterson, Parker and Kimp- 
ton does not appear to be for the purpose of trying 
Kimpton for the crime charged against him, but for a 
different purpose. I feel it to be my duty, in the exer- 
cise of a sound discretion, to adhere to the practice of 
my predecessors, and I, therefore, respectfully decline 
to accede to your request.’’ New York Times, Au- 
gust 31, 1878. 

This is substantially an adoption of the ground taken 
by the Attorney-General of the State. It is not de- 
nied that the papers were in the proper form, and not 
claimed that Kimpton was held in Massachusetts un- 
der any civil or criminal process. It is, however, 
claimed that the requisition, as shown by the facts and 
circumstances brought to the Governor’s knowledge, 
was designed to serve a purpose different from the one 
contemplated in the Constitution. What these cir- 
cumstances are the Governor does not state in detail. 
He simply gives his conclusion therefrom. 

Assuming that his conclusion is correct, and that, 
as a matter of fact, the authorities of South Carolina 
were seeking possession of Kimpton, not for the pur- 
pose specified in the Constitution, but for “a different 
purpose,’’ which supposes a virtual fraud on their part, 
the question then arises whether the Governor was 
justified in declining to make the delivery. This re- 
solves itself into two other questions. 

The first is whether it is a fundamental principle in 
respect to all such requisitions that they should be 
made in good faith according to the letter and intent 
of the Constitution and the law, and not in violation 
of the spirit and design of both. This question is an- 
swered by being asked. The constitutional object, in 
providing for the rendition of a fugitive criminal, is 
to afford an opportunity for his trial and punishment 
for the crime charged against him, by the State that 
has jurisdiction of that crime. The provision has no 
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other object; and hence any process that violates this 
intent, however correct in its technical form, is essen- 
tially false ab initio. The Constitution surely does 
not design, by the mere force of forms, to provide for 
its own perversion. 

The other question is whether the Governor of a 
State, when asked to make the delivery of an alleged 
fugitive, and when all the papers are technically cor- 
rect, has the right to inquire whether the requisition is 
made for a purpose different from the one named in 
the Constitution. The law of Massachusetts very 
clearly confers such a right, since it says that ** if the 
Governor is satisfied that the demand is conformable 
to law and ought to be complied with, he shall issue 
his warrant,”’ etc. This supposes inquiry in respect to 
the two points here specified, and the right and duty 
of judgment thereupon. Moreover, if, as held by the 
Supreme Court of the United States, in Taylor v. 
Taintor, “the duty to surrender is not absolute and 
unqualified,’’ even when the requisition as to forms is 
** properly made,’’ but dependent ‘‘ upon the circum- 
stances of the case,’’ then these “ circumstances ’’ may 
be inquired into, and one of them would be whether 
the requisition is made in good faith. The Governor 
of a State is the party to whom the requisition is ad- 
dressed, and in whom is lodged the power of delivery, 
and hence the party to make the inquiry, if itis to be 
made at all. He surely has the right to ascertain 
whether the act of delivery will be in execution of the 
Constitution and the law, orin violation of the letter 
and intent thereof; and hence all “ circumstances ”’ 
brought to his official knowledge, and relevant to the 
question, are proper for his consideration. 

It may be said that so wide a range given to the dis- 
cretion of the Governor involves the power on his part 
of entirely defeating the end sought by the Constitu- 
tion. This is true, and yetthe same difficulty exists 
in respect to all ultimate deposits of power. Such 
power may always be abused, or misapplied, or not 
properly used. It is also equally true that the power of 
demanding a fugitive criminal may be abused or grossly 
misapplied; yet the Constitution lodges this power in 
the executive of each State, while the law of Congress 
gives the delivering power to the same authority. The 
latter power cannot act at all until the former has 
acted, and the proper papers are supplied, and whether 
it shall then act in the form of actual delivery is a ques- 
tion which, as the highest tribunal in the land has 
declared, ‘‘ depends upon the circumstances of the 
case.”’ 

The fact that the Governor of each State may exer- 
cise a sound discretionin judging of these ‘‘ circum- 
stances,’’ when asked to make the delivery of an 
alleged fugitive from justice, while no excuse for an 
omission on his part to discharge the duty imposed 
upon him by law, forms a very important guaranty 
against abuses of power in demanding the surrender 
of fugitive criminals. It adds greatly to the certainty 
that such demands will always be made in accordance 
with the letter and intent of the Constitution, and not 
forthe purpose of securing other ends. The demand- 
ing executive is by this fact notified that, in order to 
make his demand effective, he must attempt no tricks 
with the constitutional provision, but must confine his 
action within the limits of, and to the single purpose 
contemplated by, the provision itself. Unless he does 
80, the discretionary power lodged in the executive to 
whom the demand is addressed may, upon an examin- 





ation of the “ circumstances,” especially if these ‘‘cir- 
cumstances’ disclose a virtual fraud by seeking ex- 
tradition for a purpose different from the one professed 
and different from the one intended by the Constitu- 
tion, defeat the fraud by refusing compliance. Sucha 
discretion is well calculated to secure legal integrity 
of action, if not of purpose, in the exercise of the de- 
manding power. 

Whether Governor Hampton proceeded in good faith 
to the Constitution and the law, when demanding the 
surrender of Kimpton is a question of fact that need 
not here be decided. Be this as it may, the principle 
upon which Governor Rice placed his declinature, is 
not only sustained by the law of Massachusetts, but is 
fully in harmony with the purpose of the extradition 
provision of the Constitution. It was not his duty to 
make the delivery for any other purpose than the one 
specified by the Constitution; andif the case,as pre- 
sented to him, showed that a different purpose was 
sought—a point in regard to which, upon his official re- 
sponsibility, he was sole judge, so far as his own action 
was concerned—then he did right in refusing to comply 
with the demand. Thecase, upon this supposition, 
lacked a fundamental condition implied in the very 
nature of a demand, and this could not be supplied or 
compensated for by any mere technical correctness in 
the papers. 

Such correctness is an essential condition of the 
obligation to make a delivery, but it is not con- 
clusive as against ‘‘ circumstances,” showing a purpose 
to exceed or violate the intent of the Constitution, 
while claiming a right under its authority. Such a pur- 
pose being established vitiates the whole proceeding. 
It is difficult to conceive of a more glaring perversion 
of the fundamental law than that involved in making 
a criminal charge, and then on its basis demanding the 
delivery of an alleged fugitive from justice, not for 
the purpose of his trial and punishment, which is the 
sole end hadin view by the law, but to serve some 
other purpose, it may be to get possession of his per- 
son in order to hold him in a civil action, as the means 
of coercing the payment of a debt. Such a state of 
facts would render the whole proceeding radically false 
and vicious, and surely no executive of any other 
State would be legally bound to give his aid in making 
the proceeding effective. 

It may be said that full faith and credit{must, accord- 
ing to the Constitution, be given in each State to the 
public acts, records and judicial proceedings of every 
other State, and that this requirement applies to pub- 
lic acts and judicial proceedings for the capture of per- 
sons alleged to be fugitive criminals. All this is true; 
yet the assumption of the requirement plainly is, that 
these acts and proceedings are in good faith, and not 
outrages against the letter and intent of the Consti- 
tution. Circumstances may show that they are not in 
good faith, but simple trickery under the forms of law; 
and in such a case they would be entitled to no respect. 
It is not to be assumed that they are such, yet being 
shown to be such in an extradition demand, the Gov- 
ernor to whom the requisition is addressed, not only 
violates no requirement of the Constitution, but dis- 
charges an important duty, in refusing to comply with 
it. Such an act on his part, however courteous in its 
form, is, of course, a very severe reflection upon the 
authority that brings the charge and makes the de- 
mand. 

(To be continued.) 
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PARTNERSHIP NOTES—THEIR EXECUTION foreclosed by any such assumption. If a note is dated 


AND INDORSEMENT. 
SUPREME COURT OF MICHIGAN.* 


FREEMAN V. ELLISON. 


A court rule excusing the plaintiff on a promissory note 
from proving its execution, if the defendant omits to 
file an affidavit denying it, is only to enable the plain- 
tiff to make out a facie case, not a conclusive one, 
and does not preclude a defendant from introducing 
any defense on the merits that does not contradict 
the execution of the note. It would not prevent an in- 
dorser from showing that he has signed without con- 
sideration and after the note was delivered. 

The, _guesution ” of anoteis only its actual making and 

elivery. 

It seems that where the consideration of a note is open to 
inquiry at all, it is as much so in behalf of any one of 
the defendants as ofall. 

In an action on partnership paper given mala fide, but 
binding one partner, evidence is admissible to exon- 
erate a copartner. 

Contemporaneous and eubeoqeans guaranties have the 
same contract force, and differ only as to what consid- 
eration sustains them. 

Su uent indorsement does not make the indorser jointly 
liable with his principals, and joint liability is not pre- 
sumed when the indorsement is not dated ; it is shown 
by independent proof of contemporaneous execution. 

The production of a note in evidence, under the common 
counts, without objection, will not preclude raising the 
objection that it varies from a special count. 

The filing of an affidavit of non-execution ought to be al- 
lowed at any stage of a cause if plain injustice will 
result from excluding it. 


The facts appear in 


CTION on a promissory note. 
the opinion. 

CAMPBELL, J. In this case Ellison declared upon 
an alleged joint note for $500, made by the three de- 
fendants below, the defendants Wright and Spencer 
signing as partners, dated October 10, 1872, and pay- 
able to plaintiff or order, in one year, with interest at 


ten per cent. The declaration also contained the 
common counts with acopy of a note in which it ap- 
peared that Freeman’s name was signed on the back, 
and the other parties appeared to be makers on the 
face. 

The plea by Freeman was the general issue without 
affidavit, accompanied by a notice purporting, in brief, 
to rest on the defense that the note was made and de- 
livered by Wright and Spencer to Ellison as a com- 
plete obligation, and that Freeman indorsed it with- 
out any consideration at Ellison’s request, and that 
no steps were taken to notify him of non-payment. 

Wright and Spencer suffered judgment to go by de- 
fault. 

,Upon the trial,after introduction of the paper,defend- 
ant was excluded from showing that the indorsement 
was made after the original note had become opera- 
tive, and it was further held that proof of want of 
consideration would not avail him. 

The rule requiring an affidavit to support a plea de- 
clares that without it the plaintiff shall not be put to 
the proof of the execution of the instrument or the 
handwriting of the defendant. Rule 79. It is now 
claimed for the plaintiff below that this precludes any 
inquiry into the date of delivery or the circumstances 
of the signing, as bearing on any defenses dependent 
on time in any way. 

There is no authority that we know of for any such 
construction of the rnle. Undoubtedly when a plain- 
tiff produces in court an instrument corresponding to 
the one set forth, he is exempted from proving its 
execution. But the actual time of delivery may in- 
volve questions which it would be absurd to hold 





*From H. A. Chaney, State Reporter, to appear in 37th 
Michigan Reports. 





back in order to include usurious interest, and that 
defense is set up, it would hardly be regarded as bear- 
ing on the question of execution. Execution can only 
refer to the actual making and delivery, but it cannot 
involve other matters without enlarging its meaning 
beyond reason. The only object of the rule was to 
enable a plaintiffto make out a prima facie, not a 
conclusive case, and it cannot preclude a defendant 
from introducing any defense on the merits which 
does not contradict the execution of the instrument 
introduced in evidence. 

It has never been denied that an inquiry may always 
be made into the consideration of the note, or into 
the relative positions of the partners as principals and 
sureties. It has never been denied that a surety may 
have a complete defense to a note which he has 
executed with others. And we can perceive no rea- 
son why, in any case, where the consideration can be 
entered into at all, it cannot be examined into on be- 
half of one defendant as well as all. It certainly is 
competent to giveevidence exonerating one partner 
on partnership paper, given mala fide, which may 
bind his copartner. In Tinker v. Macauley, 3 Mich. 
188, the opinion of this court is given that the nature 
and effect of contemporaneous and subsequent guar- 
anties as contracts is not different, and that the only 
distinction is as to what consideration will support 
them. The promise is the same to both, and there is 
usually no written date except that of the note itself 
to determine the time of either. 

If the admission that a party executed a paper ex- 
hibited goes further than to admit that he signed and 
delivered the paper as it appears, it goes beyond what 
the plaintiff would be called on to prove in a prima 
facie case, and in bar of a defense which might be 
specially pleaded. 

There is another matter which should not be over- 
looked. This note was introduced when the declara- 
tion with the common counts presented this note, ap- 
pended with all the signatures upon it, and when it 
was offered it was offered generally and not under the 
special count. Had there been no special count it 
cannot be pretended that the note itself indicated of 
necessity any contemporaneous joint liability. The 
existence of that would depend entirely upon the date 
of the indorsement. It has never been held by this 
court that there is any joint liability on a subsequent 
indorsement, and the decisions have so far based this, 
not on a presumption, but on independent proof of 
contemporaneous execution. Wetherwax v. Payne, 2 
Mich. 555; Rothschild v. Grix, 31 Mich. 150. The special 
count does not describe the note by its form, but only 
by its legal effect. The production, without objection, 
of this note, which was admissible under the common 
counts, whether indorsed contemporaneously or not, 
cannot be regarded as precluding objections to its ac- 
cordance with the special count, and it cannot be 
claimed that on its face it is any more consistent with 
a contemporaneous than with a subsequent execution 
by Freeman. In this point of view,evidence of the time 
of delivery and of the want of consideration merely 
disposes of an ambiguity as to whether the original 
consideration would support the liability ; and whether 
the presumption on the face of the instrument is in 
favor of plaintiff or defendant, it cannot be conclusive 
against either. Plaintiff could get no advantage by 
subsequently withdrawing his claim under the com- 
mon counts. 
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As the defendant assumed the burden of proof the 
question in regard to presumptions of date on the face 
of the paper became unimportant. But we think his 
evidence should have been received. 

We take occasion to repeat what we have said before, 
that there is no reason whatever why a Circuit Court 
should not allow an affidavit to be filed at any stage of 
the cause, and that such leave ought not to be refused 
where it will work manifest injustice to decline it. 

Judgment must be reversed and a new trial granted. 


a 


FILING CERTIFICATES OF INCORPORATION. 


NEW YORK COURT OF COMMON PLEAS, AUG. 26, 1878. 


RAISBECK v. DESTERREICHER. 


The filing of the proper certificate in the office of the county 
clerk is sufficient under the general incorporation act of 
this State to constitute those making and filing it a corpo- 
ration, as to one dealing with them as such. he filing of 
the required duplicate in the office of the secretary of State 
is not necessary. 

cee for a preliminary injunction and the ap- 

pointment of areceiver. Sufficient facts appear 
in the opinion. 


Albert Roberts, for plaintiffs. 
Simon Sultan, for defendants. 


J.F. DAty, J. The plaintiffs and the defendants en- 
tered into an agreement under seal, dated July 7, 1877, 
by which they agreed to forma corporation, to be called 
‘The Photo-Plate Company,” for the purpose of making 
relief plates for printing and for other purposes. Pur - 
suant to such agreement, they subscribed and acknowl- 
edged a certificate as provided inthe first section of 
the act to authorize the formation of corporations for 
manufacturing and other purposes, passed February 
17, 1848, and the acts amendatory thereof. The certifi- 
cate was dated July 7, 1877, and acknowledged on that 
day. It was filed in the office of the clerk of the city 
and county of New York (the proper county) pursuant 
to the act on September 23, 1877. No duplicate of the 
certificate was filed in the office of the secretary of 
State asrequired by the act. Chap. 40, Laws of 1848; 
chap. 799, Laws of 1866. 

The parties treated the corporation as regularly or- 
ganized and proceeded with its business pursuant to the 
certificate of incorporation from the date of the filing 
of the certificate up to the time of the commencement 
of this action, when the plaintiffs conceiving that the 
neglect to file a duplicate of their certificate in the office 
of the secretary of State resulted in a failure to effect a 
valid incorporation under their agreement, and having 
reason to complain, as they believed, of the acts of 
defendants, brought this action to obtain the appoint- 
ment of a receiver of the joint property, and to wind 
up the business. A preliminary injunction was obtained 
which plaintiffs moved to have made permanent. The 
plaintiffs argue that, by reason of the failure to file the 
duplicate of the certificate of incorporation in the office 
of the secretary of State, the parties subscribing the cer- 
tificate became merely copartners inter sese. Upon the 
correctness of the proposition depends the right to the 
relief asked upon this motion. What consequences re- 
sult from the failure to file the duplicate of the certiti- 
cate of incorporation as required by the act has not 
been the subject of judicial examination in this State. 
The statute requires ‘“‘that the certificate shall be 
filed in the office of the clerk of the county in which 
the business of the company shall be carried on,” and 





‘*a duplicate thereof in the office of the secretary of 
State.’’ 

Srcrron 1. It is further provided that *‘ when the 
certificate shall have been filed as aforesaid, the persons 
who shall have signed and acknowledged the same 
and their successors shall be a body politic and corpo- 
rate, etc.’’ 

Sec. 2. The section does not in terms make the filing 
of the ‘duplicate ’’ essential to the incorporation, and 
the court will incline to an interpretation of the stat- 
ute which will give validity to the acts and proceed- 
ings of the parties done and taken in good faith asa 
corporation. The general manufacturing corporations 
act of California contains provisions as to the mode of 
incorporation almost identical with our statute. Act 
of 1850, p p. 365, 366. It was held by the Supreme Court 
of California, that the natural and ordinary import of 
the language used in that statute does not justify the 
construction that proof of the filing of the ‘‘duplicate” 
in the office of the secretary of State is necessary to 
establish the existence of the corporation, that the 
intention of the statute clearly was that, so far as in- 
dividuals are concerned, the corporation should ac- 
quire a valid legal existence upon the filing of the cer- 
tificate in the office of theclerk of the county, that 
the rights conferred by the statute vest on filing the 
certificate and can be divested only by a direct proceed- 
ing on the part of the State. Mokelumne Hill Mining 
Co. ¥. Woodbury, 14 Cal. 424. 

The general manufacturing corporations act of IIli- 
nois also contains provisions as to the mode of incor- 
poration similar to those of our statute. Act of 1849, 
pp. 87, 88. The Supreme Court declared the provision 
requiring the ‘‘duplicate’’ to be filed in the office of 
the secretary of State directory merely and not man- 
datory, nor essential to the validity of the corpora- 
tion, that it was apparent from the act to have been a 
secondary object, and intended to multiply proof, place 
of publicity and the chances of preservation of the 
evidence of incorporation and that the filing of the 
certificate in the office of the county clerk was suffic- 
ient to effect the incorporation. Cross v. Pinckneyville 
Mill Co., 17 Ill. 54. 

This view of the statute isin effect taken in many 
subsequent cases in that State. Tarbell v. Page, 24 Ill. 
48; Stone v. Great Western Oil Co., 41id. 85; Thompson 
v. Candor, 60 id. 248; Willard v. Trustees, etc., 66 id. 
55. The reasoning of these cases upon the language of 
the statute there in question may be applied in all its 
force to our statute, is sound and should be adopted 
in construing its provisions. Since the statute distin- 
guishes between the ‘‘certificate”’ and the ‘“ dupli- 
cate,’ providing that the certificate is to be filed in the 
office of the county clerk, and the duplicate in the 
office of the secretary of State, and in the next section 
declares the subscribers incorporated when the certifi- 
cate shall have been filed, we may assume the omission 
of any reference to the duplicate in the latter connec- 
tion to be intentional, and this assumption is justified 
if indulged in for the purpose of supporting the valid- 
ity of a corporation and of rights and franchises 
honestly intended to be created and acquired. If the 
object of the statute is to multiply proofs of incorpora- 
tion as has been said in one case, the duplicate may 
be filed now in the office of the secretary of State. 

It may be added that the ninth section of our gene- 
ral manufacturing act declares that the copy of the 
certificate, certified by the county clerk or his deputy, 
shall be received in all courts and places as presump- 
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tive legal evidence of the facts therein stated. No other 
method of proving the corporate existence is provided 
for by that statute, and only on failure to produce such 
copy and proof of loss of the original does the produc- 
tion’of a copy of the duplicate certified by the secretary 
of State become competent or necessary. New York 
Car Oil Co. v. Richmond, 6 Bosw. 213. 

The production of a copy of the certificate filed with 
the county clerk, which copy is testified by him, being 
made evidence of the incorporation by the statute is 
sufficient proof of corporate existence and sufficient 
answer to all allegations of non-incorporation except 
in direct proceeding by the State to annul the fran- 
chise. Jones v. Dana, 24 Barb. 398. 

The certificate having been duly filed in the office of 
the clerk, it is immaterial in any action not brought 
by the State against the corporation to prohibit its ex- 
ercise of corporate powers, to inquire whether the 
duplicate of such certificate has been filed in the office 
of the secretary of State. 

The motion must be denied and injunction dissolved 
with $10 costs. 

—_——_—__—_ 


WHO ARE FELLOW-SERVANTS. 


SUPREME COURT OF PENNSYLVANIA, MAY 6, 1878. 


LEHIGH VALLEY CoaL Co. v. JONES. 


A mining company had one general superintendent over 
all its men. It had inside its mines a person called the 
“inside foreman,” or “ mining boss,” who had control 
of the operations in the mine in regard to workingmen 
employed and the ventilation, subject to orders from 
the general superintendent. Held, that the inside fore- 
man was a fellow-servant with the workmen subordin- 
ate to him, and his negligence causing injury to one of 
such workmen would not be imputable to the com- 
pany. 

CTION brought by Gilbert Jones against the Le- 
high Valley Coal Company to recover for the 
death of his son. The plaintiff below had judgment. 

The facts appear in the opinion. 

Mercur, J. This suit was brought by the defend- 
ant in error to recover damages for the death of his 
son, Alexander Jones. He was killed by an explosion 
of gas in the colliery of the plaintiff in error, known 
as the “‘ Exeter Shaft,’’ and while in the employ of the 
company. It is claimed that the explosion was caused 
by an insufficient supply of fresh air. This mine was 
ventilated by the method usually practiced in the coal 
fields of Wyoming. It is by drawing the air through 
an inlet ca‘led a ‘‘down cast’’ into the mine, and up 
and out by what is called the ‘‘ up cast,’”’ which is near 
the shaft. The movement of the air is effected by 
meaus of « “‘suction fan.”’ It creates a vacuum, and 
that vacuum is filled by the natural pressure of the 
atmosphere, thereby creating a continuous current. 
A current of fresh air is thus drawn in and thrown 
out, and the gas passes out with it. The fan is a 
wheel of about twenty feet in diameter, having pad- 
dles thereon of about six feet in width. Its effective- 
ness depends on the rapidity of its revolution. The 
quantity of fresh air necessary to be passed through 
the mines depends on the number of men employed 
therein. The 7th section of the act of 3d of March, 
1870, Pur. Dig. 1069, pl. 7, declares that in every mine 
or colliery an adequate amount of ventilation shall be 
provided “‘of not less than fifty-five cubic feet per sec- 
ond of pure air, or thirty-three hundred feet per minute 
for every fifty men at work in such mine, and as much 
more as circumstances may require.”’ The defendant 
in error proved by James Bryden, that the fan in use 





at the time of this accident was of sufficient capacity, 
when driven, to thoroughly ventilate the mine, and 
that from thirty-five to forty revolutions a minute 
would secure perfect ventilation; also that at about 
forty revolutions a minute the cubic contents of the 
ventilation would be about sixty thousand feet per 
minute. 

At the time of the accident there were only twenty- 
nine or thirty men at work in the mines. Hence the 
ventilation at forty revolutions per minute would be 
thirty times greater than the statute required. No 
witness testified that the fan was either defective in 
construction or insufficient in capacity to properly 
ventilate the mine. The complaint was that the revo- 
lution of the fan was so lessened that it did not re- 
move the noxious gases, and the explosion, therefore, 
resulted. It appears that some days prior to the ex- 
plosion all general work in the mine had been stopped. 
Most of the three hundred persons, or thereabouts, 
who had been at work, were discharged — some thirty 
only were retained. They were engaged in making 
some improvements and repairs in the mine, which 
could not well be done when it was in full operation. 
Alexander Jones was one of these men. They were 
at work near the foot of the shaft, and so near the 
current of air as to be annoyed thereby. They com- 
plained to Mr. Reese, the “ mine boss,’’ that this large 
volume of air made it difficult for them to work. At 
their request the fan was ‘‘ slowed down.”’ The nat- 
ural effect of this would be to check the removal of 
the carburetted hydrogen, and, therefore, to permit 
more of it to remain in the mine. 

Jones’ body was found in a side chamber, inside of 
a door shutting off that gangway from the one in 
which the men were at work, and a few hundred feet 
from them. Whether any duty called him into that 
gangway does not clearly appear. The marks of burn- 
ing found on his person would clearly indicate that 
his lamp caused the explosion, but the jury has found 
that he was not guilty of any contributory negligence. 
The main question now presented for our considera- 
tion is, whether there was any evidence of negligence 
for which the plaintiff in error is liable? It is claimed 
that the negligence, if any, was that of Jones’ fellow- 
servants, for which the company is not liable. 

It is well settled in England, and in Pennsylvania, 
and pretty generally in this country, that a servant 
who is injured by the negligence or misconduct of a 
fellow-servant cannot maintain an action against the 
master for suchinjury. If, however, there be fault in 
the selection of the other servant, or in retaining him 
in his place, after he has proved incompetent, or in 
employing unsafe machinery, the master may be liable. 
So if the master has placed the entire charge of the 
business in the hands of an agent, exercising no au- 
thority and no superintendence of his own therein, he 
may be liable for the negligence of such an agent to a 
subordinate employee. This rule of liability for the 
negligence of a general agent applies whether the mas- 
ter be an individual or a corporation. Owing to the 
fact that the business of corporations is transacted by 
means of agents, they would escape the just measure 
of liability unless this rule applied to them. In this 
respect, both as to liability and for protection, they 
stand on the same footing with individuals. 

The question arises, who are fellow-servants in con- 
templation of law? To constitute such they need not 
at the time be engaged in the same particular work. 
It is sufficient if they are in the employment of the 
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same master, engaged in the same common work, and 
performing duties and services for the same general pur- 
poses. The rule is the same, although the one injured 
may be inferior in grade, and is subject to the con- 
trolling direction of the superior, whose act caused the 
injury, provided they are both co-operating to effect 
the same common object. The true reason upon which 
I think the rule rests is that each one who enters the 
service of another takes on himself all the ordinary 
risks of employment in which he engages, and that 
the negligent acts of his fellow-workmen, in the gen- 
eral course of his employment, are within those or- 
dinary risks. Omitting numerous cases which sus- 
tain the principle we have stated, we will content our- 
selves with citing: Wilson v. Merry, Eng. Law Rep., 
1H. L. Seotch Cas. 326; Hall v. Johnson, 34 L. J. Ex. 
222; Morgan v. The Vale of Neath Railway Co.,35L. J. 
Q. B. 23; Howell v. Landore Siemans Steel Co., 10 Eng. 
Law Rep. Q. B. 62; Albro v. Canal Co., 6 Cush. 75; 
Gilehannon v. Stony Brook Railvoad Co., 10 id. 228; 
Gilman v. Eastern Railroad Co., 10 Allen, 239; Russell 
v. Hudson R. R. R. Co., 17 N. Y. 184; Boldt v. N. Y. 
Cent. R. R. Co., 18 id. 432; Wright v. Same, 25 id. 562; 
Fort v. R. R., 2 Dill. 259; Chicago & A. R. R. v. Mur- 
phy, 53 Til. 336; Wonder v. B. & O. R. R. Co., 32 Md. 
410; Ryan v. Cumberland Val. R. R. Co., 11 Harris, 
384; Frazier vy. Penn. R. R. Co., 2 Wright, 104; Cald- 
well v. Brown, 3 P. F. Smith, 453; Neger v. Penn. R. R. 
Co., 5 id. 460; Ardesso Oil Co. v. Gibson, 18 id. 146; 
Patterson v. Pittsb. & Connells. R. R. Co., 26 id. 389; 
Mullan v. Phila. & South. Mail Steamship Co., 28 id. 25. 

In part of the charge covered by the fourth assign- 
ment the learned judge said to the jury, ‘‘ that Colonel 
Mason, Mr. Reese, Mr. Davis and Thomas Harris, were 
the company’s agents in this case, and for any act of 
negligence on their part in the line of duty assigned 
to them, the company is to be held responsible by 
you.”’ The question then is, did the evidence show that 
these persons, or either of them, sustained such rela- 
tions toward the plaintiff in error as to make it liable 
for their misconduct? The company had one general 
superintendent over all these men. He was one of the 
witnesses called and sworn in behalf of the defendant 
in error. He testified that he was superintendent of 
all its collieries in the neighborhood; that he had the 
general control of the management of all those col- 
lieries; that Col. Mason was the ‘outside foreman” 
and Mr. Reese the “inside foreman’”’ of the Exeter 
Shaft. That the duties of Col. Mason were to take 
charge of the coal when it came out; that he had 
charge of the breakers, engineers, all outside men; but 
was not superintendent of the inside work. 

It appears that Mr. Reese, called by the general su- 
perintendent ‘inside foreman,”’ was also known as the 
“mining boss.’’ He had the control of the inside opera- 
tions in regard to workingmen employed, and the ven- 
tilation, subject to orders from the general superin- 
tendent. The 8th section of the act of 3d of March, su- 
pra, requires the employment of a mining boss, who shall 
keep a careful watch over the ventilating apparatus, 
and all things connected with and appertaining to the 
safety of the men at workin the mine. Presumably 
these duties were assumed by him. Harris was an as- 
sistant under him, and to a considerable extent per- 
formed the duties of a mining boss. Mr. Davis was 
the ‘‘ fire boss.’’ His duties were to go down the shaft 


every morning before the men went to work, and to 
ascertain whether there was any gas, and report to the 
men before they went down. 


Lines was the engineer 





in charge of the fan and punmip cngine, He had con- 
trol of the revolutions of the fan, under instructions 
from Col. Mason and Reese, and by their orders he 
“slowed down” the fan a few days prior to the ex- 
plosion. Alexander Jones was the “driver boss.” 
His business was to get cars for those needing them, 
and to see that the drivers properly discharged their 
duties in moving the coal. 

Thus it is shown that the foreman and bosses and 
their assistants, including the engineer, miners and 
drivers, whether inside or outside of the mine, were 
all engaged in the same common work, and per- 
forming duties and services to effect the same general 
object; that purpose and that object was, to take the 
coal from its natural bed, lift it to the surface and pre- 
pare it for market. It is true each had his allotted 
work to perform, yet, nevertheless, they were all 
fellow-servants or fellow-workmen, seeking to reach 
the one common object and accomplish the one 
common purpose. Some of the employees were supe- 
rior in the grade of their employment to Alexander 
Jones, others were inferior. Whether superior or in- 
ferior, they, as well as he, were all under one common 
superintendent. In his hands, and in his alone, was 
the entire charge of the business placed by the com- 
pany. His negligence might be the negligence of the 
company. In this case no negligence is imputed to 
him, either in the selection or retention of unworthy 
employees, nor in using unsafe machinery. It, there- 
fore, follows that the learned judge erred in charging 
that the company was liable for the negligence of cer- 
tain of its foremen and bosses, which resulted in the 
death of another boss. The latter took on himself 
that risk as a part of the ordinary risk of his employ- 
ment when he became engaged in the same common 
services with them. Under the most careful manage- 
ment, mining is attended with danger, and persons 
engaging therein must be presumed to knowingly in- 
cur the ordinary risks incident thereto. Nor do we 
think the liability of the company for the act of its 
running boss is changed by the fact that he is ap- 
pointed pursuant to a statute, where it has a general 
superintendent over him, who has power to direct and 
control him. We discover no sound reason for any 
distinction. In either case the company must appoint 
a competent and suitable person, and provide suitable 
and safe machinery. He is to “ carefully watch’’ and 
“to see’’ for the purpose of protecting from danger 
all men at work in the mines, says the statute. This, 
however, does not displace nor supersede his superior, 
to whom he may be required to report. Howell v. 
Landore Siemans Steel Co., supra. The conclusion we 
have reached is not in conflict with the law of Mullan 
v. Philadelphia & Southern Mail Steamship Co., 28 P. F. 
Smith, 25. The facts show that to be a close case. It 
is very near the dividing line; yet we thought the evi- 
dence sufficient to go to the jury under proper in- 
structions. As stated in the opinion of our brother 
Woodward, there was some evidence tending to estab- 
lish that the chief stevedore, whose negligence was al- 
leged to have caused the injury, was clothed with the 
ultimate power and authority of the steamship com- 
pany. It was further said the jury should ascer- 
tain to what extent the plaintiff and the chief steve- 
dore were engaged in a common employment; yet it 
was expressly said, ‘‘it is not designed in any way to 
impair or affect the rule settled in the cases on which 
the court below relied.”’ Heuce that case was not in- 
tended to overrule, nor did it profess to, any of the 
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numerous decisions which have so clearly settled the 
law against the right of an employee to maintain an 
action against his master for the negligence of his fel- 
low-workmen. 

We think the learned judge erred in excluding the 
evidence covered by the twelfth assignment. It bore 
directly on the question of Jones’ negligence in enter- 
ing the gangway in which his body was found. The 
point submitted by the plaintiff in error should have 
been affirmed. The fifth, sixth, eleventh and twelfth 
assignments are sustained. We cannot say there is 
any substantial error in the other assignments. 

Judgment reversed. 





—_——_>— 


ATTORNEY’S LIEN. 


N the second of this month Chief Justice Waite, of 
the United States Supreme Court, filed in the 
office of the Clerk of the United States Circuit Court 
for the Southern District of New York, a very elabor- 
ate opinion on the question of an ** Attorney's Lien.”’ 
The facts in the case, which resulted in this opinion, 
are as follows: 

Messrs. Ferisbee & McHugh were a mercantile firm 
doing business in the city of New York, carrying on a 
large and extensive dry goods trade. December 18, 
1876, they made a geveral assignment without prefer- 
ence under the laws of the State of New York, to one 
Phillip W. Holmes. March 10, 1877, they were adju- 
dicated involuntary bankrupts upon the petition of 
certain of their creditors. 

For a long time prior to their assignment and to the 
filing of the bankruptcy petition against’ them, Messrs. 
Hatch & Van Allen, of New York city, had been and 
continued to be the lawyers for the firm. 

Before the assignment, the firm had placed in the 
hands of their lawyers, claims out of which they had 
collected the sum of $3,122.65, and they had also col- 
lected out of claims received from the assignee under 
the assignment the sum of $1,006.80. 

On the 19th of May, 1877, upon the consent of said 
attorneys, upon the petition of the assignee in bauk- 
ruptey, Judge Blatchford made an order of reference 
to John W. Little, register in bankruptcy, to ascertain 
what moneys had been collected, which order directed 
the payment of the same over to the assignee in bank- 
ruptcy “less the reasonable costs, charges and expenses 
by them (Hatch & Van Allen), or either of them, in- 
curred, or to them or either of them due.”’ 

In conformity with that order, the parties appeared 
before the register, the attorneys submitted the 
amount they had collected, adduced proof showing 
what services they had rendered, and the value of 
those services, none of which were disputed, and no 
counter-testimony was offered. 

June 30 following the register filed his report, making 
a certain allowance to the atturneys, on many of the 
items not even allowing them what the evidence shows 
they had actually paid out, clearly showing not a very 
careful reading over of the testimony, and entirely 
rejecting some eighteen items, claiming that the 
charges therefor were provable against the estate in 
bankruptcy. 

On motion to confirm that report, the attorneys of- 
fered their resistance thereto, and the judge modified 
the same, partially correcting the errors of the reg- 
ister, but affirming his rulings as to the rejected items. 

Believing that ruling to be error, and an infraction 
of the old common-law rule giving an attorney a lien 








on papers, etc., of his client for services rendered, 
Messrs. Hatch & Van Allen took a petition of review 
therefrom to the Circuit Court of the United States,and 
argued the matter before the Chief Justice,then holding 
that court in New York, in July last, and the opinion 
herein referred to sustains them in their position, and 
overrules the decision of the court below. 

It should be noted here, that in addition to the com- 
mon-law lien, the attorneys claimed under a special 
lien made with Ferisbee & McHugh which was that in 
consideration of their paying over to the firm what mon 
eys they had collected, they would send them enough 
claims out of which they could realize a sufficient sum 
to pay for what services they had already rendered 
them, which moneys they accordingly paid over. 

On the argument before the Chief Justice, Mr. H. 
A. Root of counsel for the assignee in bankruptcy 
made several preliminary objections, claiming that the 
petition was not filed in time, that exclusive jurisdic- 
tion had been conferred upon the register and district 
judge, because the order of reference was consented 
to, and that the matter was not reviewable. 

After summarily disposing of those objections, over- 
ruling all of them, and after giving a full and concise 
statement of the facts, the Chief Justice says: ‘It is 
possible that the petitioners could not have been com- 
pelled to submit their rights to the determination of 
the bankrupt court under its summary jurisdiction, 
but having voluntarily done so, they are entitled to all 
the remedies the statute has provided for their pro- 
tection in that form of proceeding. The assignee called 
them into the bankrupt court for a settlement of their 
accounts with the bankrupts. They appeared and 
consented to the eutry of appropriate orders to set the 
machinery of the court in motion. This was for the 
purpose of obtaining judicial action by the bankrupt 
court upon the questions involved. The judgment is 
that of the court and not of the judge. Such judg- 
ments are subject to review in this court under its 
supervisory jurisdiction. The motion to dismiss is 
overruled. Upon the merits, I think, the petitioners 
are entitled to payment from the fund in court, of 
such sum asmay be found to be due them from the 
bankrupts for professional services before the com- 
mencement of proceedings in bankruptey. Of the 
moneys collected and charged to the petitioners in the 
account, $3,122.65 came from claims placed in their 
hands by the bankrupts previous to the voluntary 
assigument. These claims were at that time the prop- 
erty of the bankrupts. 

In McPherson v. Cox, decided by the Supreme Court 
at its last term, aud not yet reported, it was held that 
the law gives an attorney a lien upon the papers of his 
client left in his hands, for any balance due him for 
services. The testimony also shows that the existence 
of this lien was recognized by the parties at the time 
of the voluntary assignment. Under such circumstan- 
ces the petitioners were only accountable to the vol- 
untary assignee, orto the bankrupts, for their collec- 
tions after deducting such amounts as were owing to 
them for disbursements and professional services. The 
assignee in bankruptcy took only such title as the 
bankrupts or the voluntary assignee had, and must 
therefore satisfy the lien before he can claim the 
moneys collected, or the other assets in the hands of 
the petitioners. The District Court held otherwise, 
and treated the claim as one provable against the 
estate, and not entitled to payment out of the fund. 
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In this, I think, there was error, and to that extent 
the order of the District Court must be reversed.” 

This decision is simply following out the law as it 
has long existed, but which is often overlooked by too 
hasty conclusions. We are glad to see this law receive 
the final seal of approval and meet with the only just 
construction which interpretation can lend to it. 

The opinion has our hearty indorsement, and it is 
so much the more gratifying, coming, as it does, from 
our Chief Justice. 

ctsisaitpeiansilipdeccinabaii 
RECENT AMERICAN DECISIONS. 


SUPREME COURT OF WISCONSIN.* 
ADVERSE POSSESSION. 


1. What necessary to constitute.—Adverse possession 
must be distinct and continued, visibly and notori- 
ously so, and evidence thereof must be strictly con- 
strued ; mere general testimony that witness took pos- 
session and retained it fora certain number of years 
may be only a statement of his opinions or legal con- 
clusions from facts which ought to be specifically 
shown; and where, in addition to such general state- 
ments, the witness merely testified that he collected 
rent of some of the persons who occupied houses on 
the land, and that at some time during the period of 
alleged occupancy he used a dock on the premises for 
shipping posts, etc., held, that this would hardly be 
sufficient proof of such an entry and continuous occu- 
pation as the law requires to establish a prescriptive 
right under the ten year limitation, even in case the 
deed under which the entry (if any) was made, had 
purported to convey the whole title. Furlong v. Bar- 
rett. Decided June 7, 1878. 

2. Possession under executory contract of sale not ad- 
verse. —The possession of the vendee under an execu- 
tory contract is not adverse to the title of the vendor 
until after payment of the contract price. Possession 
of land under an executory contract of sale is the pos- 
session of the vendor; and if the vendor has acquired 
a legal title by his own and his vendee’s adverse pos- 
session, he (and not the vendee) may maintain eject- 
ment against a stranger, unless, after payment of the 
purchase-money, the vendee has retained possession 
long enough to acquire a prescriptive title in himself as 
against his grantor. (13 Wis. 472; 19 id. 537.) Ib. 

AGENCY. 


Agent to sell goods cannot barter or pledge.—Neither 
by the common law, nor under any statute of this State, 
can a person intrusted with merchandise, simply as an 
agent for the sale thereof, dispose of it by barter to one 
who knows the goods bartered for to be for the agent’s 
own use, or pledge it for his own indebtedness for 
goods sold to him as for his own use. Victor Sewing 
Machine Co. 7. Heller. Decided June 28, 1878. 


COMMON CARRIER. 

1. Express company: goods consigned to another in its 
care.—Where goods are not delivered to an express* 
company, but are sent by railway to their place of des- 
tination consigned to the purchaser in the care of the 
express company’s agent at that place, and never come 
into his possession, but are delivered by the railway 
company directly to the purchaser, without fault of 
the express company or its agent, and a bill of such 
goods, sent also to such agent for collection, not being 





* To appear in 44 Wisconsin Reports. From O. M. Cono- 
ver, Esq., State Reporter. 





paid by the purchaser, is promptly returned by the 
agent, no liability of the express company to the con- 
signor is created by these facts. Wells v. American 
Express Co. Decided July 23, 1878. 

2. Goods consigned to two jointly: delivery to one 
good.—C., having an order for goods, borrowed money 
of W. to enable him to fill the order, and, upon ship- 
ping the goods, both C. and W. requested the purchaser 
to send the purchase-money to W.; but he sent it by 
express in a package addressed to C. and W. jointly. 
Held, that although there was no such firm as C. & 
W.., notice or delivery to either of them was notice or 
delivery to both. Ib. 

3. Agency: when knowledge of agent not imputable to 
carrier.—A common carrier is not bound by its agent’s 
knowledge or notice of facts outside of his duties and 
employment as such agent. The mere fact, known to 
the express company’s agent at the office of delivery 
of the above-mentioned package, that W. had shipped 
goods to the sender of the package, and had sent to 
the proper agent of such company a bill of the goods 
for collection from him, which had been returned un- 
paid, would not render the express company liable to 
W. for the value of the package, or of W.’s interest 
therein, after its delivery to C. Ib. 

4. Special contract limiting liability.—A railroad 
company may, by express contract, limit its liability 
in the carriage of horses. Betts v. F. & L. T. Co., 21 
Wis. 80. Possession by a shipper of a carrier’s receipt 
for the property, containing special terms, is at least 
prima facie evidence of his assent to them, and in 
most cases may be conclusive. Morrison v. Phillips 
Colby Construction Co. Decided July 23, 1878. 

5. Goods carried at owner's risk.—Defendant’s cus- 
tom was to carry horses at the owner’s risk, and at re- 
duced rates for that reason; and the letters “ O. R.,”’ 
signifying ‘‘ owner’s risk,’’ were upon the receipt given 
plaintiff for his horses, and retained and put in evi- 
dence by him; and he testifies that he ‘‘ did not see”’ 
those letters, but not that he did not wnderstand their 
meaning. Held, that the restricted liability of the 
company clearly appears from plaintiff's evidence. Ib. 

6. Negligence: wheel of car breaking.—The injury 
was caused by the breaking of a wheel under a freight 
car in the train, which threw the car containing plain- 
tiff's horses from the track. The track was in good 
order, the wheel had been used for only a short time, 
and, upon inspection after the accident, showed no 
flaw or defect; and there was no evidence, except the 
mere fact of its breaking, which tended to show negli- 
geuce of the company. Held, that there was no error 
in directing a verdict for the defendant. Ib. 


SUPREME COURT OF CONNECTICUT. * 
NATIONAL BANK. 

1. Liability of shareholders : executors and administra- 
tors not liable personally.—By the act of Congress with 
regard to national banks, all stockholders of such banks 
are liable to assessment for the debts of the banks in 
case of their insolvency, to the extent of the par value 
of their stock in addition to the amount invested in 
such stock; but persons holding stock as executors, 
administrators and trustees are not to be personally 
subject to any liability as stockholders, but such lia- 
bility is to attach only to the property in their hands. 
W. died in January, 1871, being at the time a stock- 
holder of a national bank. His estate was subse- 


*A ppearing in 44 Connecticut Reports. 
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quently settled with a limitation for the presentation 
of claims, a settlement of the administration account, 
and a final distribution. The bank failed in Decem- 
ber, 1871, and a receiver was appointed by the comp- 
troller of the currency, and in January, 1877, a long 
time after the distribution of W.’s estate, the comp- 
troller made an assessment upon those who were 
stockholders at the time of the failure of the bank for 
the payment of the debts of the bank. Held, ina 
suit brought by the receiver against W.’s administra- 
tor, 1. That the stock was not to be regarded as having 
been, at the time of the failure of the bank, the prop- 
erty of the administrator, in such a sense as to con- 
stitute him the shareholder within the meaning of the 
act. 2. That the provision of the act exempting ex- 
ecutors, administrators and trustees from personal 
liability was not intended to affect the liability to 
assessment of estates in process of settlement, but 
only to prevent a personal liability from running 
against persons acting in a trust capacity who had re- 
ceived the stock for the benefit of the trust estates. 
3. That the fact that the assets of the estate of W. had 
been distributed before a demand was made for the 
assessment,jso that the administrator had nothing in 
his hands, was no reason why judgment should not be 
rendered against him de bonis decedentis. 4. That the 
liability of W. was in the nature of acontract, and as 
such was a personal liability for which his estate was 
holden at his death. Davis v. Weed. 

2. What necessary to protect trustee holding stock.— 
To protect a trustee, who is a stockholder in a national 
bank, from personal liability, under the provision for 
such exemption in the act of Congress with regard to 
national banks, it must appear on the books of the 
bank that he was such trustee. Davis v. Essex Bap- 
tist Society. 

3. Church corporation holding stock liable for debts.— 
A religious society purchased and held in its own 
name certain shares of a national bank, using for the 
purpose a fund which had previously been given to 
such society by a testator, the whole bequest being 
used in the purchase. The society had other funds, 
given by other donors, which were otherwise invested. 
Held, that the society was not to be regarded as a 
trustee, but as an ordinary stockholder, and was liable 
as such to assessment for the debts of the bank on its 
failure. Ib. 

STATUTE OF FRAUDS. 

Subsequent ratification of contract void by.—Where 
a contract of sale of personal property is inoperative 
under the statute of frauds for want of delivery, a 
tender made afterward, and an unconditional accept- 
ance, have the same effect between the parties as if the 
delivery had been made at the time of the sale. Buck- 


ingham v. Osborne. 
——>__— 


RECENT ENGLISH DECISIONS. 
PARTNERSHIP. 

Partnership for the purpose of working a patented in- 
vention: patent taken out and registered in the name of 
one partner alone : assignment of the patent by the reg- 
istered owner: notice: irrevocable license to use the pat- 
ent.—When a partnership at will is formed, for the 
purpose of working an invention for which a patent 
has previously been taken out by and registered in the 
name of one of the partners alone, the patent becomes 
an asset of the partnership, and each partner acquires 
a right to practice the invention: and this right is not 








taken away by the registered owners assigning the 
patent to third parties who have notice of the exist- 
ence of the partnership. K., who had invented an im- 
proved kind of button-hole for boots and shoes, and a 
machine for making it, obtained a loan from L. to en- 
able him to meet the expense of taking out a patent 
for the invention; and the patent having been obtained 
by K. in his name alone, he and L. for more than four 
years worked the invention in partnership together. 
After the partnership had existed for some years, K. 
agreed with the trustee of a projected company to as- 
sign the patent to it, and, the company having been 
formed,jthe assignment was duly made and registered. 
At the time of the agreement and assignment, respect- 
ively, the trustee and directors of the company re- 
spectively knew that L. and K. had been working the 
invention together. Notice of the assignment was 
given to L., and he was warned not to infringe the 
patent; but he continued to work the invention, and 
the company then sought to restrain him from so do- 
ing. Held, that by the partnership, L. had obtained a 
license to work the invention; that at the time of the 
assignment of the patent the company had notice of 
the existence of his right; and that they could not re- 
voke the license. Ch. Div., June 18, 1878. Kenney’s 
Patent Bution-Holing Co. v. Somervell and Lutwyche, 
38 L. T. Rep. (N. 3.) 818. 


TAXATION. 


Stamp act not direct taw.—A stamp act is not ‘ direct 
taxation ’’ within the meaning of the ‘** British North 
America Act”’ (30 and 31 Vict., c. 3), sec. 92. Privy 
Council, July 5, 1878. Attorney-General of Quebec v. 
Queen Insurance Co., 38 L. T. Rep. (N. 8.) 897. 


WILL. 

1. Construction of : codicils : revocation of prior codicil 
by subsequent codicil.- A testatrix by her will gave 1,0001. 
to trustees upon trust fora niece E. L. for life, and from 
and after her decease, for her children; and after devis- 
ing her residuary real estate to her trustees upon trust 
forsale, and declaring that the proceeds of sale should 
form part of her residuary personal estate, she gave her 
residuary personal estate to her trustees upon trust as 
to two-sixteenths for her nephew 8S. L. absolutely, and 
as to two other sixteenths upon such trusts, for the 
benefit of E. L. and herissue as were therein declared 
of the sum of 1,0001. By a codicil referring to her will 
by its date, the testatrix revoked every gift and be- 
quest made by her will in favor of E. L. and S. L. re 
spectively, and confirmed her will in all other respects. 
By a second codicil, referring to the will without men- 
tioning the date, and not referring to the first codicil, 
the testatrix, after reciting that she had since the date 
of her will acquired certain real estate, devised the 
real estate so acquired to her trustees upon the several 
trusts in her will contained concerning her residuary 
real estate, and in other respects confirmed her will. 
E. L. and 8. L. both survived the testatrix, and . L. 
was still unmarried. In an action for administration, 
the court being of opinion that the second codicil must 
be read as if it referred to the will by its date, held, 
that the second codicil did not revoke the first so as to 
restore E. L. and 8. L. to the position of legatees, but 
was inoperative; and that the whole of the real estate 
went according to the dispositions of the will as mod- 
ified by the first codicil. A prior codicil, operative in 


itself, is not revoked by a subsequent codicil which 
refersto the will by its date and confirms it without 
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mentioning the prior codicil; but a prior codicil, in- 
operative in itself, will not be set up by such a subse- 
quent codicil. (Burton v. Newbery, 34L. T. Rep. (N. 
8.] 15; L. R., 1 Ch. Div. 234, explained.) Ch. Div., 
June 18, 1878. Green v. Tribe, 38 L. T. Rep. (N. 8.) 913. 

2. Acceleration : interim income.—Held, also, that the 
interest of KE. L.’s children was accelerated, and that 
until she had a child the income of the 1,0001. would 
fall into residue, while the income of the two-six- 
teenths of the residue during the same period would go, 
so far as attributable to realty, to the trustee, and so 
far as attributable to personalty, to the next of kin. Ib. 





> 


COURT OF APPEALS ABSTRACT. 
CONTRACT. 


Construction of: use of colloquial language.—Where 
in a mutual agreement between plaintiff and defend- 
ants, whereby defendants were to have the exclusive 
right to manufacture a patented rail invented by 
plaintiff, the colloquial form of expression was used, 
and it was stated that defendants ‘are to proceed at 
once to make the rail and use all proper efforts and 
due diligence to introduce and sell the same,’ and 
that ‘“‘all rails are to be made of good material and in a 
workmanlike manner,” etc., held, that although there 
was no express promise in words to do these things, 
the expressions used could not be considered as con- 
ditions merely, but as express undertakings of the 
parties, and defendants were under an obligation to 
use their best efforts to introduce and sell the rails, 
etc. Judgment below affirmed. Booth v. Cleveland 
Rolling Mill Co. Opinion by Allen, J. 

[Decided May 21, 1878. Reported below, 11 Hun, 278.] 


LIFE INSURANCE. 

1. Waiver of notice of death: estoppel.—Under the 
conditions of a life insurance policy notice of claim 
and procf of death of insured were required to be 
given to the insurance company within ninety days of 
such death. The one entitled to the benefit of the 
policy was told by the agent of the company that the 
policy had lapsed, and she, therefore, made no proof 
of death. Thereafter and after 90 days, being advised 
that the policy had not lapsed, she applied to the com- 
pany for blanks to make proof, which were furnished ; 
the proof was made, and received by the company and 
retained by it without objection, it claiming only that 
the policy had lapsed. Held, that by its act the com- 
pany waived any right to interpose the defense that 
the proofs were not made intime. Judgment below 
affirmed. Goodwin v. Massachusetts Life Ins. Co. 
Opinion by Miller, J. 

2. Wager policy : what does not constitute.—The policy 
was in favor of the‘sister of the insured, to whom he 
was indebted for $1,200. It was claimed by the com- 
pany that the policy was a wager policy and void by 
statute. 1 R. S. 662. Held, (1) that the objection should 
be taken by answer; and (2) that the beneficiary had 
an insurable interest and was within the exception of 
the statute prohibiting wager policies, and (3) that her 
recovery from the insurance company would not be 
limited by the $1,200 indebtedness. Ib. 

(Decided May 21, 1878.] 


LOTTERY. 


1. Action under 1 R. S. 667, § 32: illegal lotteries.— 
Under the provisions of 1 Revised Statutes, 667, sec- 





tion 32, giving to the purchaser of a ticket in “any 
illegal lottery ’’ the right to “‘ sue for and recover double 
the sum of money which he may have paid in consid- 
eration of such purchase with double costs of suit,” 
a lottery authorized by the laws of another State is 
illegal when selling tickets here. Judgment below 
affirmed. Grover v. Morris. Opinion by Andrews, J. 

2. Action lies against principal who sells by agent.— 
The principal who furnishes the tickets for sale is lia- 
ble though they are sold to the purchaser by an agent 
who accounts to such principal. Ib. 

3. Limitation of action—An action under the pro- 
vision named is not limited by the provision of Code, 
§ 96, which requires “ an action upon a statute fora 
penalty or forfeiture given by statute,’’ etc., to be, 
brought within one year. Ib. 

4, Successive sales: actions for, may be wnited.—The 
causes of action arising from successive sales of lottery 
tickets at different times may be united and a recoy- 
ery be had for double the aggregate amount paid for 
the tickets. (Fisher v. New York Cent., etc., R. R. Co., 
46 N. Y. 644, distinguished.) Ib. 

(Decided May 21, 1878.] 


MUNICIPAL CORPORATION. 

1. New York city: Legislature may alter charter : assist- 
ant aldermen.—The provision of Laws 1873, chap. 335, 
§ 2, amending the charter of the city of New York 
that the board of assistant aldermen is hereby abolished 
from and after January 1, 1875, was a valid exercise of 
legislative power, and could not be claimed to be in- 
valid either (1) as being in contravention of the Federal 
constitutional inhibition upon the altering of con- 
tracts, or as violative of the State Constitution, art. 
1, $18, when it is stated that nothing contained in this 
Constitution shall annul any charters to bodies politic 
or corporate, made or granted by the King of Great 
Britain, prior to Oct. 14, 1875. Judgment below 
affirmed. Demarest v. Mayor of New York. Opinion 
by Earl, J. 

2. Rights of Legislature as to municipal charters.—The 
charter of the corporation of the city of New York, 
being that of a public corporation, is always subject to 
amendment and alteration by the legislative power, 
except as restrained by some constitutional inhibition, 
and the rights and powers granted by the Dongan and 
Montgomerie charters confer no vested rights, and are 
subject to legislative change. The rights and fran- 
chises of such a corporation, being granted for the 
purpose of the government, can never become such 
vested rights as against the State, that they cannot be - 
taken away. Ib. 


[Decided June 18, 1878. Reported below, 11 Hun, 19.] 


NEGLIGENCE. 


Unsafe railroad bridge: replacement of bridge after 
accident.—Plaintiff, while riding on defendant’s rail- 
road cars with his arm projecting from a window, had 
his arm injured by coming in contact with the side of 
a bridge which the train crossed. The bridge was of 
wood, and there was a space of seven inches between 
the inside of the side of the bridge and the outside of 
the car on which plaintiff rode. A year after the acci- 
dent the wood bridge was replaced by an iron one in 
which the space between the rails and the inside of 
the side of the bridge, on account of the difference in 
material, was wider than in the wood one. It did not 
appear that the accident to plaintiff had any thing to 
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do with the change from wood toiron. At the trial of 
an action brought by plaintiff against defendant for the 
injury to his arm the jury was charged: ‘* You may 
take that fact (the change of bridges) into considera- 
tion, in determining whether the defendants were not 
guilty of negligence in allowing the old bridge to re- 
main.’’ Held, error. Judgment below reversed. 
Dale v. Delaware, Lackawanna & Western Railroad Co. 
Opinion by Rapallo, J. 

(Decided May 21, 1878.] 


NOTES OF RECENT DECISIONS. 

BANKING: BANK ACTING AS COLLECTING AGENT: 
LIABILITY FOR NEGLIGENCE: USAGE: MEASURE OF 
DAMAGES.—A bank which acts as the collecting agent 
of another bank must use reasonable diligence and 
care, and if, in consequence of a failure to do so, a loss 
happens, it is liable. The defendant bank received 
from the plaintiff bank a sight draft for collection 
drawn by the plaintiff on a third bank against funds 
actually to the credit of the drawer; the defendant 
received this draft for collection January 10th, and 
transmitted it directly to the drawee, its correspond- 
ent, on the same day. It ought to have reached the 
drawee in two days. The drawee continued good 
until January 29th, when it failed. The drawee did 
not acknowledge the receipt of the draft, and, in fact, 
the draft miscarried and never reached the drawee. 
The defendant made no inquiries about it until 
February 9th. The plaintiff and defendant both sup- 
posed, meanwhile, that it had been paid. The defend- 
ant gave the plaintiff no notice of any kind in respect 
of the draft until February llth. The plaintiff sued 
the defendant for its negligent omission to give it no- 
tice. Held, (1) that the defendant was liable. (2) That 
the usage or custom set up by the defendant, to the 
effect that it was not required to make the inquiries 
concerning such remittance prior to the receipt of the 
regular monthly statement of accounts between banks, 
was not established by the evidence. Under the 
special facts, the measure of damages was the amount 
of the draft. U. S. Cire. Ct., Colorado,+ July. 1878. 
First Nat. Bank, Trinidad v. First Nat. Bank, Denver 
(Cent. L. J.). 

CONSTITUTIONAL LAW: IMPAIRING CONTRACT: LEG- 
ISLATIVE GRANT OF EXCLUSIVE FERRY FRANCHISE: 
WHEN VOID FOR WANT OF CONSIDERATION.—A legis- 
lative grant of an exclusive privilege to maintain a 
ferry may be repealed, unless founded upon valuable 
consideration. Where an act of Assembly for a val- 
uable consideration confers upon an individual cer- 
tain privileges, a supplement to the act, making those 
privileges exclusive, cannot be supported by the con- 
sideration in the original grant, and if not founded 
on a new consideration, may be afterward repealed. 
An act of Assembly gave to A the right to maintain a 
ferry and to take tolls in consideration of his keeping 
the ferry in repair and providing suitable boats, etc. 
By a supplement to the act, passed a year afterward, 
the Legislature, without any new consideration, gave 
to A the exclusive right to maintain a ferry at that 
point. Held, that a subsequent act conferring upon B 
the right to maintain a ferry at the same location was 
constitutional. Sup. Ct., Pennsylvania, May 21, 1878. 
Johnson's Appeal (Week. N. Cas.). 

CRIMINAL LAW: OFFENSE FORBIDDEN BY STATE 
LAW AND MUNICIPAL ORDINANCE: BAR TO PROSECU- 
TION .—An offense committed'that offends against the 





proper police regulations of a municipal corporation, 
and at the same time offends against the penal laws, 
can legally be prosecuted for either, and a prosecution 
under one will be no bar to a legal prosecution under 
the other. Ct. App., Texas, April, 1878. Hamilton v. 
State (Tex. L. J.). 


TRIAL: USE OF SLANG IN JUDGE’S CHARGE NOT 
GROUND FOR NEW TRIAL.—Where the judge charged 
the jury that ‘‘he would not allow plaintiff to ‘ whip 
the devil around the stump,’ and make the defendant 
liable indirectly, when he could not do so directly,” 
held, that the substance of the charge being correct, 
the fact that the court had used such an inelegant 
phrase as ‘“‘ whip the devil around the stump,”’ was not 
so calculated to mislead the jury, as that a new trial 
should be granted. Sup. Ct., Tennessee, April 27, 1878. 
Watkins v. Weaver (Tenn. L. Rep.). 


UNINCORPORATED SOCIETY: WHEN COURTS WILL 
NOT INTERFERE TO PROTECT MEMBERS’ RIGHTS.— 
While the courts have jurisdiction to establish the 
rights of members of an unincorporated society they 
will not exercise it in cases where the tribunals of the 
society furnish an adequate remedy and where no 
right of property is involved. Sup. Ct., Pennsylva- 
nia, Feb. 15, 1878. Bawer’s Appeal (Week. N. Cas.). 


PATENT: ANTECEDENT DEVICE PRODUCING SAME 
RESULT.—A patented invention is not anticipated by 
a prior device, capable of producing the same result, 
but by different processes; nor is a simple, economical 
machine anticipated by one more complicated and ex- 
pensive. U. 8. Cire. Ct., N. D. Illinois, June 24, 1878. 
Gottfried v. Bartholomae (Chic. L. N.). 


a 


COURT OF APPEALS.— FIRST FIFTY CASES 
ON CALENDAR. 


ig Court of Appeals will convene on Monday, the 


16th inst. The first fifty cases on the calendar are 
entitled as follows: 

1. Singer v. People. 2. Manke v. People. 3. People 
v. Mann. 4. Bockes v. Lansing. 5. Noxon v. Wait. 
6. Harvey v. Cherry. 7. Wheeler v. Ruthven. 8. 
Whittlesey v. Frantz. 9. Erie Railroad Co. v. Van- 
derbilt. 10. Chenango Bridge Co. v. Page. 11 Claf- 
lin v. Meneck. 12. Samuels v. Northern Central R. R. 
Co. 13. Fordham v. Hendrickson. 14. Ross v. N. Y. 
Cc. & H. R. R. R. Co. 15. Stanton v. Leveridge. 16. 
Miles v. Loomis. 17. Reed v. City of Buffalo. 1s. 
Newell v. Nichols. 19. Bardin v. Stevenson. 20. Flem- 
ing v. Brooklyn R. R. Co. 21. Stettheimer v. Killip. 
22. Jordan Nat. Shoe and Leather Bank. 23. Salter v. 
Utica & Black River R. R. Co. 24. Hodge v. Hop- 
pock. 25. Williams v. Gillers. 26. Irving v. Rankine. 
27. Cornwall v. Mills. 28. Cashman v. Henry. 29. 
White v. Whiting. 30. Martin v. Funk. 31. Hoffman 
v.N. ¥.C.& H.R. R.R. Co. 32. Judson v. Phillips. 
33. Brown v. Goodwin. 34. Cooper v. Eastern Trans. 
Co. 35. Boughton v. Flint. 36. Day v. Flushing, 
North Shore & Cent. R. R. Co. 37. Anthony v. Har- 
rison. 38. The Town of Wayne v. Sherwood. 39. 
De Lavalette v. Wendt. 40. McMillan v. Cronin. 41. 
Cowee v. Cornell. 42. Myers v. Bennett. 43. Cordell 
vy. N. ¥.C.& H.R. R. R. Co. 44. Meeker v. Wright. 
45. Upham v. N. Y. State Loan & Trust Co. 46. At- 
kinsv. Saxton. 47. People v. Bank of North America. 
48. Fisk v. Benedict. 49. Josenzv. Connor. 50. Paine 
v. Jones. 
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RULE OF UNITED STATES CIRCUIT COURT 
FOR THE SOUTHERN DISTRICT OF 
NEW YORK. 


UDGE BLATCHFORD has just made this rule, 
which is to apply in the United States Circuit 
Court for the Southern District of New York: 


Ordered, That the following rule shall take effect 
immediately : 

The appellate docket shall consist of five divisions: 
(1) Appeals in admiralty; (2) Writs of error; (3) Ap- 
peals in equity cases; (4) Appeals in bankruptcy; (5) 
Reviews in bankruptcy. 

The docket of original causes shall consist of four 
divisions: (1) Equity cases, embracing pleas, demur- 
rers, cases to be beard on pleadings and proofs, and 
cases to be heard on pleadings alone; (2) Issues of law 
in suits at law, upon the pleadings or upon special ver- 
dict; (3) Issues of fact triable by a jury between pri- 
vate parties; (4) Issues of fact triable by a jury to 
which the United States is a party, including customs 
and revenue suits against collectors. 

For each division of the appellate docket, and for 
each division of the docket of original causes, there 
shall be a separate, permanent Calendar, the first of 
which shall be made up for the October Term in the 
year 1878, and shall continue to be the permanent Cal- 
endar, subject to the addition to it of new cases, until 
the court shall order anew permanent Calendar to be 
made. The causes remaining on each permanent Cal- 
endar shall be renumbered for every October Term. 

In each division of the appellate Calendar the causes 
shall, originally and at every renumbering, be arranged 
and numbered thereon according to the priority of the 
filing of the return in this court. Pleas and demurrers 
in equity cases, set down by order for hearing, shall be 
pumbered on the Calendar as of the date of such order; 
pleas replied to and cases to be heard on pleadings and 
proofs, and cases to be heard on pleadings alone, as of 
the time of filing the last pleading; issues of law in 
suits at law upon the pleadings, as of the date of the 
issue; special verdicts, as of their date; issues of fact 
triable by a jury, as of the date of the issue. 

The note of issue filed with the clerk shall specify 
the proper date. Motions for a new trial, on cases or 
exceptions, shall not be put on any Calendar, but must 
be made before the judge who tried the cause, at such 
time and place as he may direct. 

Only one note of issue to the clerk, and one notice 
of trial or hearing to the opposite party, shall be neces- 
sary for any permanent Calendar. The cause will then 
remain and stand for hearing or trial until it is reached 
and ealled, when it may be moved by either party. If 
it be passed upon the regular call, no postponement 
being granted by the court, it will go to the foot of the 
Calendar. If it be a second time thus passed, it will 
be marked off the Calendar. It may afterward be 
renoticed and a new note of issue filed, stating the 
date at which it was last passed, as of which date it 
may again be placed on the Calendar. 


NEW BOOKS AND NEW EDITIONS. 


Woopn’s CoLiyEer’s LAW OF PARTNERSHIP. 


Wood's Collyer on the Law of Pertnerihte. With an Appen- 
In 


dix of Forms by John Collyer, of coln’s Inn, Esq., 
Barrister at Law. With additions from Lindley and 
other English authors, and full American Notes and 
References to American Cases. By H. G. Wood, author 
of ‘‘ The Law of Nuisances,” ‘‘ The Law of Master and 
Servant,” “ The Law of Fire Insurance,” etc. 
Volumes. Albany: W.C. Little & Co., 1878. 


In two 


THE treatise of Mr. Collyer has long been regarded as 

the standard work upon the subject of partner- 
ship, notwithstanding many eminent writers have seen 
fit to enter the same field. The works of the English 
writers, Lindley, Dixon, Bissell and Gow, and those 
of the Americans, Parsons and Story, together with 
that of the French jurist, Pothier, indicate how thor- 
oughly the elements of this subject have been investi- 





gated, and a treatise upon partnership which takes a 
leading place, must indeed be a work of rare merit. 
That this oneis so is thecommon judgmentf{of the pro- 
fession, and we believe the remark of Mr. Wood in his 
preface to this edition, that no one of the other works 
written on this topic has ‘‘ covered it so exhaustively, 
or presented the principles upon which the law of part- 
nership rests so clearly and logically, as has been done 
by Mr. Collyer in this work.” 

The labors performed by the American editor, Mr. 
Wood, upon this treatise, have added very greatly to 
its value. He has very properly given the original 
text not eliminating even those portions that might 
be considered by some as not essential to the complete- 
ness of the treatise. Hesays: ‘‘I have found the pro- 
fession generally prefer that the pruning knife shall 
not be used upon works of such excellence, as Mr. 
Collyer’s, therefore I have given the text entire, with 
the single exception of the chapter upon Practice in 
Bankruptcy.’’ The additions to the text and the notes 
by Mr. Wood are very full, and present exhaustively 
both the American law and the English law as laid 
down by writers other than Collyer. This edition, 
therefore, gives the law of partnership much more 
fully than any other yet published. Thatthe work 
of Mr. Wood has been thoroughly and carefully per- 
formed, his excellent reputation as a text writer isa 
sufficient assurance. Among other improvements to 
the original work, we would note the division of the 
text into sections with head lines, indicating the con- 
tents of the respective sections after the manner of 
the editor’s well-known treatises on Nuisance, Master 
and Servant, etc. This will much facilitate reference, 
and assist in fastening on the memory the leading 
idea of each section. The notes, also, are divided into 
convenient paragraphs, with head lines, and in many 
instances the notes are themselves treatises upon sub- 
heads of the general subject. 

The citations of authority in this edition are very 
comprehensive, many thousands more cases being re- 
ferred to than in the original edition. 

The appendix of precedents contains a number of 
elaborate forms, which will be found valuable, chiefly 
as presenting suggestions to the draftsman who may 
consult them. 

The index is logically arranged and full. The vol- 
umes are well printed on good paper and excellently 


bound. 
————_>___— 


CORRESPONDENCE. 


THe WorK oF THE NEw YorK City JUDGES. 


To the Editor of the Albany Law Journal: 


Srr—Your correspondent * Legis”’ claims that I have 
done injustice to Judge Van Hoesen, of the Common 
Pleas, in my statement of work done by him. ‘ Legis” 
says: ‘‘ The truth is, and the Daily Register shows that 
Judge Van Hoesen sat at Chambers during the latter 
half of July, 1877, the whole of December, 1877, and the 
whole of June, 1878.’’ There are personal reasons why 
Judge Van Hoesen would be the last Judge to whom I 
would willingly do injustice. I presume ‘“ Legis ”’ is 
right in saying that Judge Van Hoesen actually sat the 
days he names, because he seems to speak by author- 
ity, but he is wrong in saying the Register shows it. As 
to July, 1877, there appears in the Register no indication 
that I can discover that Judge Van Hoesen held 
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Chambers during the last half of the month. Special 
Term opinions are published as rendered by him, but 
so are opinious of both the Dalys and of Judge Van 
Brunt; and it is notorious the announcement of de- 
cisions does not show that the cases were then heard. 
I do find, however, that in July, August and Sep- 
tember litigated business was heard at Chambers only 
two days in the week. The labors of the last half of 
July could not have been heavy. 

Asto December, 1877, the Register shows Judge Van 
H. sitting at trial or equity terms fifteen days, and I 
have so credited him. It does not show him sitting 
at Chambers that I perceive. As to June, 1878, Judge 
Daly is given by the Register as holding Chambers four 
days, and Judge Van Hoesen, sixteen. 

I repeat, that if I have done any injustice to any 
judge, I shall be glad to know it. If the judges or 
their friends will cause the result to be ascertained 
from the daily court minutes, giving the days when 
each actually attended, all possible uncertainty will be 
avoided. I don’t believe they will apply this test. 

As [have recurred to this subject, permit me to add 
that I have ascertained that during the year from July 
1, 1877, to June 30, 1878, the judges of the Court of 
Appeals sat to hear arguments 131 days. During the 
same year, as shown in my former letter, the judges in 
the city of New Yorksat in court on only an average 
of 134 days, and of these 134 days the table shows that 
on the average not one-half were devoted to busi- 
ness that requires any attention off the Bench. Our 
General Term Judges Davis and Brady sat respectively 
68 and 73 daysin branches of the court where there was 
labor out of court involved. 

These figures are important because it is urged in 
defense of our judges, that though they sit in court 
on an average only 134 days in a year, yet they devote 
all the time that can be expected to public business, 
because they work out of court. But if the judges of 
the Court of Appeals are able to sit 131 days hearing 
cases, every one of which involves study out of court, 
how can it be said that Judges Davis and Brady for 
instance, are unduly worked in devoting 68 and 73 days 
respectively, to similar work, even though they add 13 
and 22 days respectively for other court business? 

Or how can it be said that the other judges who 
devote at most 67 days to business, requiring study out 
of court, and 67 days to all other business, do work at 
all to be compared to that of the judges of the Court 
of Appeals, especially when we remember that the lat- 
ter sat every one of the 131 days, and for four hours 
each day, while our judges sometimes omitted whole 
days, and very frequently sat only an hour or two. 

Lex. 


— 2. 
NOTES. 


‘WHE September number of the Scottish Law Maga- 

zine coutains more than the usual number of arti- 
cles of general interest. As a rule the essays appear- 
ing in this periodical being devoted to the considera- 
tion of questions arising under the Scetch law, which 
is in many respects very unlike the common law, have 
only a limited value to readers outside of Scot- 
land, but that cannot be said of thisnumber. Thesub- 
jects treated are: ‘“The new law of regular marriage ;’’ 
“Two recent railway cases,”’ in which the rights of pas- 
sengers, as viewed in the English and Scotch courts, are 
considered; ‘‘ On certain principles affecting the lia- 
bilities of masters and servants,’ a continued article. 


The editorial matter is, however, of merely local in- 
terest. 


In the Matter of Vanderhoef & Beatty, decided on 
the 6th inst., in the United States District Court for 
the Southern District of New York, an important 
question in bankruptcy was passed upon. In this case 
the debtors had instituted proceedings for composi- 
tion, and an examination was being had before a reg- 
ister. Certain of the creditors, who were conducting 
the examination, having concluded not to proceed 
further, other creditors expressed their desire to pro- 
ceed with such investigation. Thereupon the register 
ruled that such application came too late, and held that 
he had no right or power to permit any examination by 
any other creditor. Upon appeal, Judge Choate said: 
“So far as the register said that he had no right or 
power to allow the examination requested on behalf 
of Mr. Vombaur, I think, he was in error. The credi- 
tors should be allowed a full and fair examination; 
but if the register is satisfied that the examination is 
merely for delay, or it is needlessly protracted, he may 
in his discretion check it or limit the time when it 
shall be closed. I see no objection to one creditor 
proceeding with an examination commenced by an- 
other, if that examination is incomplete or leaves 
matters that way. If the creditors in voting on the 
case desire an investigation at any time before the 
meeting is closed, it is competent for the register to 
allow any creditor to carry on such examination, 
whether he applied at the first session or later, pro- 
vided that the register shall be satisfied that the delay 
in applying or making the examination is explained. 
The fact that other creditors were conducting an ex- 
amination in an apparently earnest opposition and 
examination of the debtor, and suddenly ceased with- 
out apparent cause, would in my judgment be in itself 
a good reason for allowing another creditor to con- 
tinue the examination thus left incomplete. The reg- 
ister must exercise his own discretion, giving all the 
creditors a fair chance to discover the state of the 
debtor’s affairs, yet preventing unreasonable delay 
and mere obstruction of the proceedings.” 


PUBLISHERS’ DEPARTMENT. 
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HE Central Law Journal, in its issue of September 
6th, speaks as follows of Browne’s Short Studies of 
Great Lawyers: 

“This volume of pen sketches of the great judges 
and lawyers of England and America will be opened 
with eagerness by the profession, and will also be laid 


down with regret that there is not more of it. What 
the author calls “ distilled biography ”’ is really more 
than this; it is instruction and entertainment for a 
week and more, within the compass of a small volume. 
The lives of Coke, Mansfield, Kenyon, Thurlow, Lough- 
borough, Ellenborough, Erskine, Eldon, Romilly, 
Abinger, Brougham, Parsons, Kent, Marshall, Pink~ 
ney, Wirt, Riker, Story, Webster, Walworth and 
Choate, are, to some extent, familiar to every lawyer 
of literary tastes, and the biographies of Lord Camp- 
bell and others are to be found in every well-stocked 
library. But the sketches before us are so fresh and 
well drawn that it is not possible for any one to read 
them without both pleasure and profit. If we have 
delayed a notice of this book longer than was neces- 
sary, it is only because we have lingered longer over 





its pages than is our custom.”’ 
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We have now ready Mr. Irving Browne’s SHort 
Srupres oF GREAT LAwyERs, containing the clearest, 
most vigorous and most interesting biographies that have 
yet been written of the most prominent of the English 
aud American lawyers and judges, from Coke to 
Choate. The book contains 386 pages, and is hand- 
somely printed and bound. Price $2.00. 

ALBANY LAW JOURNAL. 


The publishers of the ALBANY LAW JourRNAL will 
send the General Laws of the State of New York passed 
in 1878, including all laws relating to the city of New 
York, well bound in law sheep, on receipt of $2.00. 
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CURRENT TOPICS. 


Yee there are too many law reports is a fact 

that has for years been apparent to the profes- 
sion, Notwithstanding this, the production of re- 
ports goes on at an increasing rate, and so far as can 
be seen no change will take place, at least as long 
as the present methods continue in vogue. To say 
nothing of the reports of the Federal courts or those 
of other States recognized as authority here, the 
lawyer in this State, in order to keep himself 
thoroughly posted as to the latest decisions of the 
State courts, must purchase and read upward of a 
dozen volumes annually, or more than one each month. 
Each of these volumes contains more than six hun- 
dred pages of reading matter exclusive of the in- 
dex and tables, so that to become familiar with the 
case law of his jurisdiction, a New York practi- 
tioner must read one hundred and fifty pages a week 
or thirty each day. Of course one may hastily skim 
over a volume, reading merely the head notes, and 
leaving the cases to be referred to when needed, and 
think he has mastered the contents of that volume, 
but no person who desires to stand well in his pro- 
fession will be satisfied with this. How to relieve 
the bar of the expense and labor incident to the 
existing methods of reporting is a matter of some 
difficulty, but we think a reform possible, and trust 
in time to see it carried out. Our State reports, at 
present, comprise six series, one containing the decis- 
ions of the Court of Appeals, one, those of the Su- 
preme Court at general term, one, those of the 
New York Superior Court at both general and 
special terms, one, those of the New York Court of 
Common Pleas at both terms, and two which are 
private adventures containing decisions from every 
court in the State. Of the cases decided in the Su- 
preme and Superior Courts, quite a number are re- 
viewed by the Court of Appeals, and if there are 
questions of importance involved, opinions are writ- 
ten therein. Now if these cases which are reviewed 
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by the Court of Appeals could be eliminated from 
the reports of the inferior courts, it would much 
reduce the bulk of these reports, without in any 
way impairing their value. In fact they would be 
more valuable as containing no decisions whose au- 
thority is destroyed by their reversal by the court of 
last resort. To carry out this idea would not be very 
difficult, Long before the cases in the Supreme Court, 
for instance, are prepared for reporting, it is usually 
known whether an appeal is to be taken. If there is an 
appeal, there should be no report of the decision of the 
Supreme Court. Thus there would be left in the re- 
ports of the Supreme Court only those cases where 
the decisions of that court is final. A similar rule 
might be applied to the report of decisions at spe- 
cial term where an appeal is taken to the general 
term, and to that of the Court of Appeals on 
matters reviewable in the United States Supreme 
Court. 


The members of the Irish bar have a grievance 
against their brethren of the English bar. A pro- 
posal was made by the benchers of Kings Inn, Dub- 
lin, to admit English barristers to practice before 
the Irish courts on condition of a similar reciprocity 
being extended to Irish barristers desiring to prac- 
tice in England. The committee of the four London 
Inns of Court, believing that the advantages of such 
an arrangement would be all on one side, declined 
the offer peremptorily. The Irish barristers very 
properly complain that while the law, as now exist- 
ing, requires that students before being called to 
the Irish bar must keep a number of terms at one of 
the London Inns of Court, in addition to paying 
certain fees in London, which go into the coffers of 
the London Inns of Court, it is a great injustice 
for those Inns to refuse to recognize Irish barristers. 
A repeal of the law in question will probably be 
asked for. 


The Court of Appeals of this State resumed its 
sittings on the 16th inst., fivemembers of the court 
being in attendance. Onthe 17th inst. thirty-one de- 
cisions were handed down, in all but two of which 
opinions were written, showing that the court has 
not been inactive during the summer vacation. The 
cases involving the validity of civil damage law, 
which have been before the court for some time, 
were not included in the decisions. Among the 
opinions delivered was one by Judge Hand who was 
recently appointed to the bench. 


The bar of Cuyahoga county, Ohio, has set a 
commendable example to the profession in other 
parts of the country. It appointed a committee to 
investigate any charges that should be presented to 
it against any practitioner in any of the courts of 
the county, or against justices of the peace or infe- 
rior court officials. The committee has done its 
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work faithfully, and has discovered fifteen lawyers 
who are deemed by it proper subjects of discipline 
by suspension from practice and in other ways. The 
Cuyahoga bar, which numbers three hundred and 
twenty-five members, can well spare the few who 
have brought discredit on it by their actions, and 
its course in reference to them is to be commended. 


One of the most important reports presented 
at the recent conference of the Association for 
the Reform and Codification of the Law of 
Nations was that relating to bills of exchange. 
From this it appears that twenty-five rules had been 
already recommended, uniform for all commercial 
nations, which would remove many of the existing 
differences and anomalies, and other rules were 
recommended in the report. Of the twenty-five 
rules mentioned, twenty-one have been adopted by a 
commission acting for the three Scandinavian king- 
doms, and twenty agreed with the present German 
Commercial Code. They agree also in the main with 
the common law of England. Assurances from 
Germany, Austria and Italy show that the govern- 
ments of those countries are favorably inclined 
toward the adoption of the rules, 


The remark made by an English judge on the 
bench in the case of Dean v. McDowell, 38 L. T. 
Rep. (N. 8.) 864, in reference to the value of legal 
text books, is true as to many of them, but not so as 
to those which gave occasion to the remark. Coun- 
sel, in support of a proposition, quoted from Story’s 
Equity Jurisprudence and Collyer on Partnership, 
and was about to make a further quotation from 
Bissett on Partnership when the judge remarked: 
“It is of no use to quote the text writers, they all 
copy from one another and give as their only 
authorities that case which is of really no authority 
for the principle they lay down.” We suspect, how- 
ever, that, notwithstanding this judicial criticism, 
the works of Story and Collyer will continue to be 
recognized as authority both by counsel and courts 
wherever the principles of the common law prevail. 


NOTES OF CASES. 

N St. John v. Hodges, decided by the Supreme 
Court of Tennessee at its April, 1878, term, ‘it 

is held that an administrator, appointed in the juris- 
diction where a decedent resided and died, has title 
to negotiable notes left by decedent notwithstanding 
the debtor resides in another jurisdiction where 
there is ancillary administration, and the ancillary 
administrator has no control over the notes and 
cannot settle or compromise them unless they come 
into his possession. In this case one Arnold, a resi- 
dent of Alabama, died there, leaving among his assets 
in that State certain promissory notes made by one 
Hodges who resided in Arkansas. The plaintiff, 





St. John, was appointed in Alabama administrator of 
the estate of Arnold. He sent the notes to an 
attorney at Memphis, Tennessee, for collection. At 
the instance of the attorney one Earl procured his 
appointment in Arkansas as administrator of Arnold 
and brought action on the notes against Hodges. 
This action he compromised. This was done with- 
out authority from plaintiff. The court held that 
plaintiff was not bound by the compromise but could 
recover in an action against Hodges. Upon the 
question of the relation of the ancillary administrator 
to the administrator of the domicile there is con- 
siderable conflict. It has been held that a decree in 
favor of the ancillary administrator in his own 
forum, finding a balance due him from the estate, 
is not conclusive as against the domiciliary adminis- 
trator in his own forum. Zila v. Edwards, 13 Allen, 
48; Lightwood v. Bickley, 2 Rawle, 431. And so 
when the same person is both domiciliary and 
ancillary administrator a decree in his favor in the 
domiciliary forum is no bar to a suit against him in 
the ancillary forum. As to the title to negotiable 
notes coming into the hands of the domiciliary 
administrator, the court in the principal case says 
that the “ weight of authority and of reason seems 
to us to establish” it in him, “There are many 
authorities holding that in such cases the domestic 
administrator may assign and transfer such nego- 
tiable securities vesting in the assignee a right to 
sue in his own name therein.” See Grace v. Hannah, 
6 Jones’ Law, 94; Lake v. Gilchrist, 2 Devereaux, 
73; Merrill v. New Eng. L. Ins. Co., 103 Mass. 245; 
4 Am. Rep. 548; Doolittle v. Lewis, 7 Johns. Ch. 45. 
Also Swancy v. Scott, 9 Humph. 327. 


In the case of Watriss v. First National Bank, 
decided by the Supreme Judicial Court of Massa- 
chusetts at the January, 1878, term, plaintiff leased 
to defendant certain premises for five years with 
a privilege of renewal for five years at same 
terms, Upon taking possession of the prem- 
ises, defendant placed therein a fire-proof safe and 
vault, a furnace with pipes and flues, and certain 
counters. Defendant availed itself of the privilege 
of the five years’ additional term, and before that 
expired a new lease was executed to it for an addi- 
tional term of five years at a higher rent and with 
different conditions. No reference was made to the 
then existing lease, and defendant agreed to deliver 
the premises at the end of the term in as good con- 
dition ‘‘as they now are.” Before this term ended 
defendant took down and removed the articles it 
had put in, and this action was brought fora breach 
of the contract of leasing. The court held that 
the defendant had no right to remove the articles 
from the leased premises, and that plaintiff could 
recover for their removal. The general rule is well 
settled that trade fixtures became annexed to the 
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real estate, but the tenant may remove them during 
his term, and if he fails to do so he cannot claim 
them against the owner of the land. See Poole’s 
Case, 1 Salk. 368; Gaffield v. Hapgood, 17 Pick. 192; 
Winslow v. Merchants’ Ins. Co., 4 Mete. 306; Jacob 
v. Spaulding, id. 416; Bliss v. Whitney, 9 Allen, 114; 
Talbot v. Whipple, 14 id. 177; Lyde v. Russell, 1 B. & A 
394; Minshall v. Lloyd, 2M. & W. 450. But where the 
term is uncertain or depends on a contingency, as 
where a party is tenant for life, or at will, fixtures may 
be removed within a reasonable time after the tenancy 
is determined, Elliss v. Page, 1 Pick. 43; Doty v. Gor- 
ham, 5 id. 487. In Loughranv. Ross, 45 N. Y. 792, 
it is held that if a tenant having the right toremove 
fixtures erected by him on the demised premises ac- 
cepts a vew lease of such premises including the 
buildings erected without reservation or mention 
of any claim to the buildings, and enters upon a 
new term thereunder, the right of removal is lost, 
notwithstanding the possession has been continuous. 
This is the doctrine of the principal case. See, 
also, Corning v. Troy Iron Co., 40 N. Y. 219; Hol- 
brook v. Chamberlin, 116 Mass. 155; 17 Am. Rep. 
146. Also Torrey v. Burnett, 9 Vroom, 457; 20 Am. 
Rep. 421, where it was held that a tenant, who had 
left a trade fixture to be sold by the landlord for 
thé tenant’s benefit, might remove it within a reason- 
able time in the event of the landlord failing to 
sell it. 


In Pennsylvania Company v. Sloan, recently de- 
cided by the Appellate Court of Illinois, it is held 
that the fact that a defendant is a corporation 
created by and existing under the laws of another 
State, is not conclusive against its right in the place 
where the action is brought to the protection of the 
statutes of limitation. In this case it appeared that 
the defendant, a foreign corporation, had done busi- 
ness in Illinois during a time sufficient for the 
statute to run, and had, during all that time, been 
subject to the jurisdiction of the courts of that 
State. It was held that it was entitled to plead the 
statute. In Olcott v. Tioga Railroad Co., 20 N. Y. 
210, it was held that a foreign corporation cannot, 
when sued in the State of New York, avail itself of 
the statute. It is like a natural person, within the 
exception to the operation of the statute, by which 
the time of absence from the State is not to be 
taken as any part of the time limited for the com- 
mencement of an action against it. The New York 
statute is similar to that of Illinois. The case last 
cited was followed in Rathbun v. North. Cent. Ry. 
Co., 50 N. Y. 656; Robinson v. Imperial Silv. Min. 
Co., 5 Nev. 44; State v. Central Pacific R. R. Co., 
10 id. 47. And several of the Federal courts have 
declined to take jurisdiction of foreign corporations 
as not being “inhabitants of or found in” the dis- 
trict. Day v. Goodyear Rubber Co., 1 Blatchf. 628; 
Pomeroy v. N. Y. &N. H. R. R. Co. 4 id. 120. It 





is conceded, however, that with the consent of the 
sovereignty in which a foreign corporation does 
business, it may lawfully remove its officers, offices 
and effects into such sovereignty, and there exercise 
its functions and franchises. See Ducat v. City o* 
Chicago, 48 Ill. 172; Lufayette Ins. Co. v. French, 
18 How. 404; Baltimore & O. R. R. Oo. v. Harris, 12 
Wall. 65. It has, on several occasions, been held 
that the ‘‘ residence” of a corporation is where its 
business is done, “ where it exercises its corporate 
franchises.” Chicago & A. R. R. Co., 15 Tl. 486; 
Chicago, etc., R. R. Co. v. Bank, 82 id. 493 ; Lawrence v. 
Ballou, 50 Cal. 258; Baldwin v. M. & M. R. R. Co., 
5 Iowa, 518; North. Mo. R. R. Co. v. Akers, 4 Kan. 
453. It is, therefore, claimed on the principal case 


that if the foreign corporation is a resident in the 
jurisdiction, and personal service can be had on it, 

See Gillespie v. Com. Mut. Ins, 
Vallandigham v. Huston, 4 Gilm. 


the statute will run. 
Co., 12 Gray, 201; 
128. 


In Towanda Coal Company v. Heeman, decided by 
the Supreme Court of Pennsylvania, on the 6th 
May last, it was held that when a servant instead of 
doing what he is employed to do does something he 
is not employed to do the master is not responsible 
for his negligent acts. In this case some boys, 
among whom was the plaintiff below, Heeman, were 
attempting to get on some coal cars of the defend- 
ant below. A brakeman of defendant, who was 
among those in charge of the train, after telling the 
boys not to get on the cars, threw some coal at 
plaintiff, who was already on, which struck him in 
the face, and caused him to slip off and fall under the 
car where he received the injury for which this 
action was brought. The court held that in the 
absence of evidence that the brakeman had authority 
to do the act he did, and with testimony on the 
part of defendant that he had no authority, the 
defendant would not be liable for his acts. In 
Rounds v. Del., Lack. & West. R. R. Co., 64 N. Y. 
129; 21 Am. Rep. 597, plaintiff jumped upon s 
baggage car in one of defendant’s trains, which he 
had no right todo, The baggageman ordered him off, 
and he refused to leave, stating that a pile of wood 
beside the track prevented him. Thereupon the 
baggageman kicked him off, and he fell against. 
the wood and was thrown under the cars and 
injured. The court heid that a charge to the jury 
that although the plaintiff was a trespasser, if the 
baggageman, in the discharge of his duty, pushed 
him off the train in an improper manner and at a 
dangerous place, the defendant was liable, but if the 
baggageman acted willfully and maliciously outside 
of his duty, the defendant was not liable, was proper. 
See, also, Higgins v. Watervliet T. Oo., 46 N. Y. 23; 
7 Am, Rep. 293; McManus v. Cricket, 1 East, 106; 
Lyons v. Martin, 8 Ad. & El. 512; Jackson ¥. Second 
Ave. R. R. Co., 47 N. ¥. 274: 7 Am. Rep, 448. 
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WHEN THE KEEPING OF HAZARDOUS 
ARTICLES AVOIDS A POLICY OF 
FIRE INSURANCE. 


N construing policies of fire insurance the rule has 
been very generally adopted that in case of con- 
flict between the written and the printed provisions 
the former shall control. Thus where the written por- 
tion of the policy describes the property insured as 
“stock, such as is usually kept in a country store,” and 
the printed conditions prohibit the keeping of certain 
articles such as are usually kept in a country store, 
the written portion will overcome the printed con- 
dition and the keeping of such articles will not 
avoid the policy. Whitmarsh v. Conway F. Ins. Co., 
16 Gray, 359; Ziliott v. Hamilton Mut. Ins. Co., 18 
id. 189; Phanizx Ins. Co. v. Taylor, 5 Minn. 492; 
Pindar v. Kings Co. Ins. Co., 36 N. Y.648; Niagara 
Ins. Co. v. DeGraff, 12 Mich. 124; MeFarland v. 
Peabody Ins. Co., 6 W. Va. 425. 

In New York the rule is established by numerous 
decisions that the use of such materials as are ordi- 
narily and necessarily used in the business, the stock 
and materials of which are covered by the policy, 
will not avoid the policy, although by the printed 
clauses of the policy the keeping or use of such 
materials upon the premises is prohibited. Harper 
v. Albany Mut. Ius. Co. 17 N. Y. 194; Bryant v. 
Poughkeepsie Ins. Co., id. 200; Harper v. N. Y. City 
Ins. Co., 22 id. 441; Hall v. Ins. Co., 58 id. 292; 8S. 
C., 17 Am. Rep. 255. And in the latter case it was 
held that such prohibition does not extend to 
materials ordinarily used in the business. 

Thus, in Harper v. Albany Mut. Fire Ins. Co., and 
Harper v. N. Y. City Ins. Co., supra, a policy on a 
printing office, prohibiting the use of camphene, was 
held not to be avoided by the use of camphene in 
cleaning type, such use being customary among 
printers. 

In Bryant v. Poughkeepsie Mut. Ins. Co., supra, the 
policy was on the stock in trade of a manufacturer 
of clocks, and it was held not avoided by the use of 
turpentine in cleaning clock-works and of other 
prohibited inflammable materials in other processes, 
the evidence showing that such use was necessary 
and ordinary. 

In Hull v. Ins. Co., supra, the policy was on a 
photographer’s stock, and the use of kerosene was 
prohibited. A portable kerosene oil lamp was used 
and occasioned the loss, but was held not to avoid 
the policy, such use being common in the business. 

In Steinback v. La Fayette F. Ins. Co., 54 N. Y. 
90, plaintiff was insured ‘‘on his stock of fancy 
goods, toys and other articles in his line of busi- 
ness,” in a building “ now iu his occupany as a Ger- 
man jobber and importer,” with permission to keep 
fire-crackers, The policy provided that if the 
premises should be used for keeping therein goods 
denominated specially hazardous in the second class 





of hazards annexed, except as therein specially pro- 
vided for, then, so long as so used, the policy to be 
of no effect. In the class referred to were ‘ fire- 
works,” and it was stated that insurance thereon 
added fifty cents per $100 to the rate. Plaintiff 
kept fire-works, and by their accidental ignition a 
loss happened. The court held that if fire-works 
were usually kept in that line of business, the policy 
was not avoided, and also held that the insurers 
were bound to know the nature and kind of articles 
belonging to the business and occupation insured, 
and this rule was cited with approval in Hallv. Ins. 
Co., supra, 

The Supreme Court of the United States, in 
Steinback v. Ins. Co., 18 Wall. 183, on a similar 
policy, held the other way, and decided that evi- 
dence was not admissible to show that the keeping 
of fire-works was usual in that line of business. 
The opinion only announced the conclusion without 
giving other reasons than that ‘‘ the policy itself 
requires that fire-works shall be specially written in 
it.” The Court of Appeals commented on this de- 
cision and dissented from it. 

In Archer v. Merchants’ Ins. Co., 43 Mo. 484, the 
policy was on a wagon-maker’s shop and materials, 
and the printed conditions stipulated against liabil- 
ity for damages occasioned by camphene, spirit gas, 
or burning fluid, unless otherwise expressly pro- 
vided. Benzine was used in the paint-shop, and it 
was held that if a paint shop was a common part of 
a wagon-maker’s shop, and benzine was a material 
used for mixing the paint, then the printed con- 
dition was repugnant to the written clause and to 
be disregarded. 

In Viele v. Germania Ins. Co., 26 Iowa, 9, con- 
sent was given that the building insured should be 
used for the manufacture of certain articles, and it 
was held that this consent carried with it the right 
to keep and use every thing necessary in the manu- 
facture. 

But in Birmingham Fire Ins. Oo. v. Kroegher, 83 
Penn. St. 64; S.C., 24 Am. Rep. 147, the policy 
was on the “stock of merchandise contained in 
store,” and was conditioned to be void if the assured 
should keep therein petroleum. The store was an 
ordinary country store and at the time the insur- 
ance was effected the assured kept, with the knowl- 
edge of the agent through whom the policy was 
issued, one barrel of petroleum for sale for lighting 
purposes, and continued afterward so to keep that 
amount. The court held that the policy was avoided. 
Whether the condition against keeping petroleum 
and like articles was written or printed does not 
appear from the report, but we infer that it was a 
printed condition. Gordon, J., who delivered the 
opinion, said: “ Kroegher accepted the policy with 
the express stipulation therein contained, that the 
use of petroleum, or any product thereof upon the 
premises insured, without written permission, 
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would avoid it. Granted that carbon oil is usually 
kept for sale as part of the stock of a country store, 
the same may be said of gunpowder, and, perhaps, 
the reason for the prohibition may be discovered in 
the fact that such a custom does exist, for if these 
articles were never found among such stock this 
provision would be useless. It is probable that 
this provision would not apply to the oil used in 
lighting the premises, for such a use has, in these 
days, become a necessity for all buildings in the 
country in which light is required during the night. 
But it is not to such use that the points refer, but 
to the use of this product as an article of merchan- 
dise, and there can be no doubt but that, as such, 
it is in terms prohibited by the policy.” ‘‘If the 
question were whether this kind of oil wasan article 
of merchandise ordinarily included in the stock of a 
country store, or if it were only an inquiry as to the 
increase of risk, it might well be referred to the 
jury. But it is nothing of the kind; it is an express 
stipulation that petroleum or its products shall not 
be kept upon the premises, and if it be so kept, the 
policy is void. It matters not that it was part of a 
customary stock of goods, for by express contract 
it was excluded.” 

In Langdon v. Equitable Ins, Co., 1 Hall, 225; 8. C., 
6 Wend. 623, the policy stipulated that ‘‘ the prem- 


ises shall not be used for storing therein any article 
specified in the memorandum of hazards,” among 


which were oil and spirituous liquor. The building 
was used as a retail grocery store, in which were 
kept for sale a cask of oil, a barrel of rum and 
other spirituous liquors. Held, not astoring within 
the meaning of the policy. 

So, depositing gunpowder ina building, for the 
purpose of blowing it up to arrest a conflagration, 
is not a storing. City Fire Ins. Co. v. Corlies, 21 
Wend. 367. Soa mere temporary or casual deposit 
is not a ‘‘storing” or ‘‘keeping.” Hynds v. Sche- 
nectady Co. Mut. Ins. Co., 11 N. Y. 554. So, in 
Williams v. Firemen’s Fund Ins. Co., 54 N. Y., where 
the condition was that the policy should be void 
‘*if the premises shall be used for the storing or 
keeping ” of certain goods, among which was crude 
petroleum, it was held that to keep a jug of crude 
petroleum for the medicinal use of the insured, 
was not a ‘‘storing” or “keeping;” but in Wil- 
liams v. People’s Fire Ins. Co., 57 N. Y. 274, where 
the policy was also stipulated to be void, ‘‘if the 
risk shall be increased by any means whatever within 
the control of the insured,” it was held that the 
keeping of such petroleum, for such purpose, would 
avoid the policy if it increased the risk. 

The keeping of liquors, to be consumed by the 
family of the insured, or to be sold to his boarders, 
is not a storing. Rafferty v. New Brunswick Ins, Co., 
18 N. J. 480. 

In Moore v. Protection Ins. Co., 29 Me. 97, a policy 
on a stock in trade prohibited appropriating, apply- 





ing or using the store for keeping or storing haz- 
ardous goods, among which was placed cotton in 
bales. In an action on the policy the defendant re- 
quested an instruction that if plaintiff had in 
his stock, at the time of the fire, cotton in bales, 
the policy was avoided. The court held that keep- 
ing hazardous articles in the stock was not within 
the prohibition, but that, in order to constitute a 
breach of the condition, the keeping must be the 
sole or principal object of the deposit, or it must 
appear that it increased the risk. See, also, Leg- 
gett v. Hina Ins. Co., 10 Rich. 202. 

But in Westfall v. Hudson River Ins. Co., 12 N. 
Y. 289, where the policy was stipulated ‘‘to be 
void in case the premises containing the goods shall 
be appropriated, applied or used for the purpose of 
storing or keeping any of the articles denominated 
hazardous or extra hazardous, or included in the 
memorandum annexed, unless permitted in writ- 
ing,” and the memorandum stated that if camphene 
was used in stores as a light, the risk would be sub- 
jected to an extra rate, it was held that the use of 
camphene, to light the store, avoided the policy. 

In Meads v. Northwestern Ins. Co., 7 N. Y. 530, 
the policy contained the following clause: ‘* Cam- 
phene cannot be used in the building where insur- 
ance is effected unless by special permission in 
writing,” and it was held that the use of camphene 
for lighting avoided the policy. 

In Campbell v. Charter Oak Ins, Co., 10 Allen, 
213, the memorandum of special hazards prohibited 
the use of burning fluid for lighting. The use of 
it was held to avoid the policy. 

In Cerf v. Home Ins. Co., 13 Am. Rep. 165; 8. C., 
44 Cal. 320, a policy on a store was conditioned to 
be void if the assured should keep, among other 
things, petroleum, naphtha, gasoline, benzine or 
benzine varnish, or keep or use camphene, spirit 
gas or any burning fluid or chemical oils, without 
written permission. ‘‘ Kerosene oil, however, may 
be used for lighting dwellings and kept for sale in 
stores.” The store was lighted by gas in the even- 
ing, but at night the gas was turned off and a 
small lamp of kerosene oil was left lighted on the 
counter as a protection against burglars. The 
policy was held void. 

But in Morse v. Buffalo Ins. Co., 11 Am. Rep. 
587; S. C., 30 Wis. 534, a stricter rule of construc- 
tion was followed. There the policy was on a 
steamboat, and was conditioned to be void if gun- 
powder, camphene, spirit gas, naphtha, benzine or 
benzole, chemical, crude or refined coal or earth oils 
are kept or used on the premises. Kerosene oil was 
used in lighting the boat, and this, the court held, 
did not avoid the policy, because, applying the 
maxim, noscitur a sociis, kerosene was not within the 
prohibition of the policy. It seems to have been 
conceded, however, that had that article been in- 
cluded, its use would have rendered the policy void. 
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In Wood v. Northwestern Ins. Co., 46 N. Y. 421, 
the policy forbade the use of ‘‘camphene, spirit 
gas, phosgene or any other inflammable liquid.” 
Kerosene oil was used, and the court held that it 
could not take judicial notice that kerosene was 
inflammable, especially as the Legislature had in 
effect declared that there is a degree of purity to 
which it m2y be brought so as to render it safe. 

In Buchanan v. Exchange Fire Ins. Co., 61 N. Y. 
26, a policy on a paper factory contained a provis- 
ion that petroleum, rock and earth oils, benzine, 
benzole and naphtha should not be stored or used 
on the premises, and that refined coal carbon and 
kerosene oils, when stored in less quantities than 
ten barrels, should be classed as extra hazardous; 
also that camphene, spirit gas or burning fluid, 
phosgene or any other inflammable liquid, ‘‘ when 
used as a light,” subjected the goods to a higher 
rate, and was prohibited without permission. Kero- 
sene was used for lighting. It was held that kero- 
sene came within the term “ rock or earth oils,” but 
that the first prohibition did not apply to uses for 
lighting, as there was a separate provision as to 
that, and that kerosene was not within the provision 
as to lighting, and that, therefore, its use did not 
discharge the insurers. 

When a policy prohibits the use of the insured 


building for a hazardous business, the use of hazard- 
ous articles therein for heating or lighting does not 


come within the prohibition. Mut. Fire Ins. Co. v. 
Coutsville Shoe Factory, 80 Penn. St. 407. So such 
a prohibition does not apply to an occasional or ac- 
cidental use. Shaw v. Robberds, 6 Ad. & El. 75; 
Dobson v. Sothely, 1 Bennett’s F. Ins. C. 199; 
Maryland Ins. Co. v. Whitford, 1 Am. Rep. 45; 8. 
C., 31 Md. 219; Matson v. Farm Building Ins. Co., 
9 Hun, 415; O' Niel v. Buffalo Fire Ins. Co., 3 N. Y. 
122, 126. 

Thus, in the case of Matson v. Farm Building Ins. 
Co., supra, the policy was conditioned that the 
insured should not be liable for any loss occasioned 
by the use of kerosene oil, etc., in any barn or out- 
building. The insured went to the barn with a 
kerosene lamp for the purpose of catching some 
fowls, when the lamp was accidentally overturned 
and the building was burned. It was held that the 
company was liable. 

When the policy specifies the articles covered by 
the policy, the rule applied to general descriptions 
does not apply. Thus, where the policy was ‘‘ on 
stock in trade described in the application as dry 
goods, groceries, hardware, crockery, glass, wooden 
ware, brittannia and tin ware, stoves of various 
kinds and various other wares and merchandise,” 
and was stipulated to be voided by “a use of the 
premises for keeping or storing any article denomi- 
nated hazardous.” The assured had rags as a part 
of his stock, and these were among the articles 
denominated hazardous. Held, that the policy was 





avoided, although it was the custom to keep rags in 
stores of the kind. Macawber v. Howard Fire Ins. 
Co., 7 Gray, 257. ° 

In Whitmarsh v. Charter Oak Ins. Co., 2 Allen, 
581, the policy was on ‘‘a provision and grocery 
store,” and it was provided that ‘‘ the depositing, 
keeping or storing therein any articles, goods or 
merchandise denominated hazardous,” etc., should 
avoid the policy. Oil and sulphur, and matches — 
all in the list of hazardous articles — were in stock 
at the time of the fire, and this was held to avoid 
the policy. 

So, where the policy was on a stock in trade, 
‘*consisting of non-hazardous merchandise,” with a 
list of hazardous articles annexed, and there were 
in the store three barrels of oil from which the 
insured drew to sell, which was in the list denomi- 
nated hazardous, it was held that the description of 
the property was a warranty that it was all non- 
hazardous and that the insurers were released. 
Richards v. Protection Ins. Co., 30 Me. 273. See, 
also, Commercial Ins. Co. v. Mehlman, 48 Ill. 313; 
McEwen v. Guthridge, 13 Moore’s P.C. C. 304; Reeve 
v. Phenix Ins. Co., 23 La. Ann. 219; Wetherell v. 
City Fire Ins, Co., 16 Gray, 276. : 

Where the policy is conditioned to be void if the 
premises shall be used for an unlawful purpose, it 
will be avoided by the keeping and sale of liquor 
without license where the law requires such license. 
Kelly v. Worcester Mut. Fire Ins. Co., 97 Mass, 284. 

And such use by a tenant, without the owner’s 
knowledge, will avoid the policy. Id.; Wetherell v. 
City Fire Ins. Co., 16 Gray, 276; Faulkner v. Cen- 
tral Fire Ins. Co., 1 Kerr. 279. But see Farmers’ 
Ins. Co. v. Simmons, 30 Penn. St. 299. 

a ee 
INTER-STATE EXTRADITION PROCEDURE 
BY SAMUEL T. SPEAR, D. D. 
( Concluded.) 

13. THE EXECUTIVE WARRANT.—The executive war- 
rant for arrest and delivery, if issued in conformity 
with the requirements of the Constitution and the 
law, if the fugitive be not already in the hands of the 
justice of the State or Territory to which he has fled, 
and if no question is raised as to the identity of the 
person charged with crime, with that of the person ar- 
rested, or if, it being raised, it is judicially settled 
that the right person has been arrested, is final and 
conclusive unless the authority issuing it shall see fit 
to recall it before the actual removal of the fugitive. 
This authority may unquestionably countermand its 
own order, if acting in season to make it effective; 
and this, in 1844, was done by the Governor of Ohio in 
the case of Richard Seymour. Yet the final order of 
the executive of a State or Territory for the delivery of 
a fugitive, in the presence of the requisite legal condi- 
tions, is the end of the question, so far as courts have 
any thing to do with it. It is not their province to in- 
quire into the discretion of the executive when exer- 
cised within the limits of the law. This discretion the 
law commits to him, and not to them. Their only 
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inquiry, where the lib.cty of a party is involved, is 
whether the discretion is legally exercised. 

On this point Chief Justice Booth, in The State v. 
Schlemn, 4 Harring. 577, spoke as follows: “If the re- 
turn to the habeas corpus sets forth that the party is a 
fugitive from justice, that he was demanded as such, 
and was arrested and committed for the purpose of 
being surrendered, the only inquiry is whether the 
provisions of the act of Congress of 1793 have been 
complied with. If that fact is shown by the return 
and by the warrant of the executive authority under 
which the fugitive has been arrested, it constitutes a 
just and legal cause for his imprisonment and deten- 
tion. The right and power under the Constitution of 
the United States, and the first section of the act of 
Congress of 1793, to demand, arrest, commit, and sur- 
render fugitives from justice, are exclusively vested 
in and confided to the executive authority of the State 
from which the fugitive has escaped and that of the 
State where he has taken refuge.”’ 

On this ground the Chief Justice held that a judge, 
in hearing a case upon habeas corpus, could not inquire 
“into the facts and circumstances of the alleged of- 
fense with which the party stands charged,’’ for the 
purpose of invalidating or setting aside the executive 
warrant of delivery. Such an inquiry would be be- 
yond the proper scope of the habeas corpus writ. See 
Nichols v. Cornelius, 7 Ind. 611; Ex parte Pfitzer, id. 
440, and The Matter of Clark, 9 Wend. 212. 

It necessarily results that, when the executive war- 
rant for a surrender of the alleged fugitive has been 
issued in conformity with law, no judicial power can 
interpose to arrest or defeat its operation. Unless 
countermanded by the authority issuing it, all the 
remedies of the accused party, if he has any, must be 
sought in the State or Territory to which he is surren- 
dered. 

14. ABUSE OF THE REMEDY.—It isa settled rule of 
law that a person who, being without the jurisdiction 
of acourt, has been brought within it on a criminal 
charge as a mere pretext for the purpose of proceed- 
img against him in a civil action, cannot be arrested 
aud held in such action at the suit of any party con- 
cerned in this abuse of a legal process. The criminal 
charge in such a case is practically a deception; and 
the courts have very properly decided that the party or 
parties to such deceptions shall not profit thereby. See 
Carpenter v. Spooner, 2 Sandf. 717; Snelling v. Watrous, 
2 Paige, 314; Wells v. Gurney, 8 Barn. & Cresw. 769; 
and Benninghoff v. Oswell, 37 How. 235. 

There is no reason why this principle of law should 
not apply to those cases of inter-State extradition, in 
which the facts show that the extradition on acriminal 
charge was procured for the purpose of proceeding in 
a civil action against the party accused. The clause of 
the Constitution relating to extradition was not de- 
signed to enforce contracts, or enable creditors to col- 
lect their debts. The whole object of the provision is 
the capture and rendition of fugitive criminals, that 
they may be tried and punished by the State having 
jurisdiction of their crimes; and any use of it to 
serve other purposes would be a perversion of the 
remedy. 

In Underwood v. Fetter, 6 N. Y. Leg. Obs., it ap- 
peared that the defendant had been brought from an- 
other State, by a requisition from the Governor on a 
criminal charge, made with the design of placing him 
within the jurisdiction of the court, that he might be 
held to bail inacivil action. The decision was that he 





should he discharged from the arrest on filing com- 
mon bail. In Lagrave’s Case, 14 Abb. Pr. (N. 8.) 333, 
which was a case of international extradition, Judge 
Fancher held that the extradition was an abuse of 
a legal process, since, as the facts showed, it was a 
mere device by the creditors of Lagrave tu bring him 
within the jurisdiction of the New York courts, for 
the purpose of civil proceedings against him. The 
arrest, so far as it related to these parties, was on this 
ground set aside. 

In Williams v. Bacon, 10 Wend. 636, the facts were 
that Bacon had been extradited to the State of New 
York from Massachusetts, as a fugitive from justice, 
and that, being acquitted on the criminal charge, he 
was immediately arrested in a civil proceeding and 
held to bail. A motion was made to set aside the captas 
issued and the arrest under it. Judge Nelson denied 
the motion, saying that there was no evidence showing 
“that the criminal proceeding in this case was a mere 
pretext to bring the defendant within the jurisdiction 
of the court for the purpose of proceeding against him 
civiliter,”’ and adding that if such had been the fact, 
the prisoner ‘“* would have been discharged.”’ 

This ruling of Judge Nelson, in 1834, sustains the 
principle that a fugitive from justice, brought into a 
State under the Constitution and laws of the United 
States relating to inter-State extradition, and being 
acquitted on the criminal charge, may at once be pro- 
ceeded against and arrested in a civil action, provided 
that the criminal proceedings were not instituted for 
the purpose of such action. If the proceedings were 
devised for this purpose, then the parties concerned 
therein cannot procure the arrest of the accused in a 
civil action; but this rule has no application to par- 
ties not thus concerned in an ‘abuse of process.”’’ 
Such is the law as stated by Judge Nelson. 

Judge Daniels, in delivering the opinion of the Gen- 
eral Term of the Supreme Court, in Bacharach v. 
Lagrave, appellant, and Adriance v. Lagrave, appel- 
lant, 4 N. Y. Supreme Ct. R. 215, referred to this 
ruling of Judge Nelson, remarking that it ‘“* may not 
harmonize with the views here expressed. If it does 
not, then it must so far be regarded as unsound, 
as it may very well be. Certainly no other principle 
than that securing immunity from arrest for causes 
not provided for by treaty can either fairly or 
reasonably be deduced from its purposes and provis- 
ions; and if this authority is inconsistent with that 
idea, then it should not be regarded as binding.’’ La- 
grave’s case was one of international extradition, and 
the General Term held that he could not be detained 
or tried for any purpose, except the single one for 
which he had been delivered up by France, and that the 
principle of law, as stated by Judge Nelson in refer- 
ence to a case of inter-State extradition, if inconsist- 
ent with this view, must ‘‘so far be regarded as un- 
sound.” 

The New York Court of Appeals, in Adriance v. 
Lagrave, 59,N. Y. 110, reversed the decision of the 
General Term. Chief Judge Church, after adverting 
to the rule which excludes parties concerned in fraud- 
ulent extraditions from profiting thereby in bringing 
civil actions against the accused, said: ‘‘ But this rule 
does not apply to persons not concerned in the trick 
or device by which the party was brought within the 
jurisdiction of the court.’’ This, in effect, adopts the 
view stated by Judge Nelson. 

In The Matter of Noyes, reported in THE ALBANY 
Law JOURNAL, vol. 17, p. 407, Judge Nixon, of the 
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United States District Court for New Jersey, after 
stating the facts of the case, said that the questions to 
be considered are these: 1. ‘‘ Whether a fugitive from 
justice, extradited from one State of the Union to an- 
other on the charge of the commission of a specific 
crime, can be held by the courts of the State to which 
he is sent for trial, for another and different crime?” 
2. *‘ And whether such persons may be detained by 
the authorities of the State for prosecution, notwith- 
standing it may appear that the arrest under the ren- 
dition proceedings was without legal authority ?’’ The 
Judge answered both of these questions in the affirma- 
tive, saying in conclusion, “‘that the State court 
has the right to hold the prisoner for trial for the 
offenses charged against him, without reference to the 
circumstances under which his arrest was made in a 
foreign jurisdiction.” 

The only question that we raise in regard to these 
decisions is, whether a party extradited from one State 
to another on a criminal charge, under the Constitu- 
tion and laws of the United States, should be deemed 
liable to be arrested and detained by other proceed- 
ings, civil or criminal, than those that relate to the 
crime on the charge of which his extradition was pro- 
cured. The doctrine of Judge Nixon is that he may 
be held to trial “for another and different crime;”’ 
and that of Judge Nelson and the New York Court of 
Appeals is that where the extradition is a mere trick 
for the purpose of civil proceedings, the party or par- 
ties concerned in the trick cannot institute such pro- 
ceedings, but that this rule bas no application to par- 
ties not thus concerned. 


This may be law as settled by courts; yet, with 
all due respect to their wisdom, we are constrained 
to doubt the correctness of so much of it as allows 
the custody, secured by extradition, to be used for 
any other purpose than that for which it was se- 


cured. When this purpose has been accomplished 
by the trial and acquittal or the trial and punish- 
ment of the party, he ought, by the very terms and 
avowed end of the extradition, if committing no sub- 
sequent fault on his part, to be entitled to the unre- 
strained liberty of departure and return to the juris- 
diction from which he was thus removed. We see no 
essential difference in this respect, whether the extra- 
dition is inter-State or international. Good faith, in 
both cases, requires that the custody thus obtained 
should not, by other arrests and proceedings, be ex- 
tended beyond the purpose for which it was asked on 
the one hand and granted on the other. 

It is to be remembered that, although the people of 
the United States for certain general and national 
purposes are one people, each State is a distinct and 
separate political community, and, except for the pur- 
poses of the Union, foreign to every other State. The 
Supreme Court of the United States, in Buckner v. Fin- 
ley, 2 Pet. 586, said that ‘‘ for all national purposes, em- 
braced by the Federal Constitution, the States and the 
citizens thereof are one, united under the same sover- 
eign authority, and governed by the same laws,’’ and 
that ‘“‘in all other respects the States are necessarily 
foreign to and independent of each other.’’ In Rhode 
Island v. Massachusetts, 12 Pet. 657, the samé court 
spoke of these States as ‘sovereign within their re- 
spective boundaries, save that portion of power which 
they have granted to the Federal Government, and 
foreign to each other for all but Federal purposes.’: 
So, also, in Lane County v. Oregon, 7 Wall. 76, it was 
said: ‘‘ The people of each State compose a State, hav- 





ing its government and endowed with all the functions 
essential to separate and independent existence.’’ The 
same doctrine was stated in The Collector v. Day, 11 
Wall. 124. 

The extradition of fugitive criminals, as provided 
for in the Constitution, is a transaction between sep- 
arate, independent and sovereign States, that have no 
jurisdiction, civil or criminal, in the territories of each 
other. One State, through its executive authority, 
makes the demand; and another, through a similar 
authority, makes the arrest and delivery. One pre- 
sents the case, and the other decides whether the case 
presented comes within the Constitution and the law. 
They do not act as one community, but as distinct and 
separate communities; and it is in view of this dis- 
tinct and separate sovereignty, inheriug in each State, 
that the Constitution provides that a person properly 
charged with crime under one jurisdiction and fleeing 
to another, shall be removed from the latter and re- 
stored to the former, in order that he may be tried for 
the offeuse by ‘‘the State having jurisdiction of the 
crime.”’ Both the Constitution and the law regard 
this act of removal as an exercise of State authority. 
The State that makes the surrender cannot try the 
fugitive, since he has committed no offense against its 
laws; and the State to which he is surrendered cannot 
try him without the surrender, since it has no juris- 
diction over him until it gets possession of his person. 
The surrender gives the jurisdiction by giving the 
custody; and the Constitution and the law provide 
that this shall be done in the case specified. 

What then is the case specified? As to the crime for 
which the surrender may be demanded, it is ** treason, 
felony, or other crime’’ against State authority. As 
to the particular crime involved ina given demand, 
it is the offense ‘‘charged ” by the demanding State. 
As to the form of the charge, it is an indictment 
found or an affidavit made before a magistrate, 
alleging this crime and stating it in the material facts 
which constitute it. As to the evidence of such a 
charge being made, it is a certified *‘ copy’ of the in- 
dictment or affidavit. As to the immediate end of the 
proceeding, it is the removal of the party thus accused, 
from the State to which he has fled to the one that has 
“jurisdiction of the crime.’ ‘The crime” referred 
to in a specific case of such removal is the crime that 
was the subject of the proceedings — the crime that 
was set forth in thecopy of the indictment or affidavit 
and for the trial of which the demand and surrender 
were made. This is the whole of the case as we find it 
in the Constitution and the law. The demanding 
State, in exercising the constitutional right of demand, 
must do so in the manner prescribed by law; and this 
requires that it shall declare beforehand the specific 
purpose for which it demands the surrender of the 
alleged fugitive, and in respect to which it seeks the 
custody of his person. 

Now, to use the Constitution and the law for the 
purpose of bringing a person, on the charge of a specific 
crime, from one State into another, and then to use the 
custody thus secured for other than the purpose that 
appeared in the proceedings, is to makea case different 
from the one contained in the Constitution. It carries 
the jurisdiction beyond the point and beyond the pur- 
pose contemplated in that instrument. That purpose is 
that the party demanded and charged with a specific 
crime by one State, and arrested and delivered by 
another, may “be removed to the State having juris- 
diction of the crime ’’ charged, and may there be put on 
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trial for that crime. It is no part of this purpose that, 
being delivered, he should be held and tried for other 
crimes, or that he should be arrested and held to bail in 
civil actions. Either proceeding is foreign to and in 
excess of the one purpose for which, under the Consti- 
tution and the law, the demand was made and the de- 
livery granted. The Constitution furnishes the extra- 
dition remedy for the case which it describes, and for 
no other; and the arrest of an extradited party in a civil 
action to enforce the payment of a debt, or his trial for 
an offense different from the one specified in the pro- 
ceedings, is not inthe case. It must be put there, if at 
all, by judicial construction; and such a construction 
we must regard as an abuse of the remedy. 

It isdue to good faith, to the sovereignty of the 
States as distinct political communities, to the terms 
of their intercourse with each other in demanding 
and surrendering fugitives from justice, and to the 
intent of the Constitution in providing the remedy, 
that when one State in this way obtains from another 
the custody of a person, it should limit that custody 
to the purpose for which it was obtained, and which 
was avowed by it when obtaining it; and, hence, when 
this purpose has been answered, the State demanding 
and receiving the fugitive should secure to him free- 
dom of departure and return to the State from which 
he was removed. If this is not law, then it ought to 
be. 

Essentially the same reasons for pursuing this course 
apply that operate in cases of international extradi- 
tion. In international extradition the transaction is 
between distinct and separate nations; and so in inter- 
State extradition the transaction is between distinct 
and separate States. In the one the law of the extra- 
dition is a treaty with its conditions; and inthe other 
the law is the Constitution of the United States with 
its conditions. In both there must bea formal demand, 
and also a specific allegation of the crime for which the 
extradition is asked. In both there is the removal of 
the person accused from one jurisdiction to another, 
that he may be brought to trial by the authority ‘‘ hav- 
ing jurisdiction of the crime’”’ in respect to which the 
removal took place. In both the purpose of the extra- 
dition is explicitly stated beforehand. There is no 
distinction between the two forms of extradition that 
implies a difference in the rule that relates to the uses 
to which the custody, thus gained, may be legitimately 
applied. 

If it be true that the fugitive who flees toa foreign 
country acquires the right of asylum to the extent 
afforded by its laws, and that he can be removed there- 
from only by its consent and action, then it is just as 
true that the fugitive who flees from one State into 
another, and takes up his domicile in the latter, be- 
comes an inhabitant of that State, and, like any other 
inhabitant, is for the time being subject to and pro- 
tected by its laws, and that he cannot be arrested 
therein and removed therefrom, under the law of Con- 
gress, without the consent and action of that State. 
Without such consent and action he is secure against 
any arrest or trial foracrime committed elsewhere. 
The Constitution makes it the duty of each State to 
give its consent and put forth the action when the 
proper conditions are present; and one of these con- 
ditions is a specific and definite charge of crime as the 
ground of the removal. The implication is that the 
State receiving the fugitive under the Constitution, 
like a nation receiving a fugitive under a treaty, should 
use the jurisdiction only for the purpose professed 








when acquiring it, and which was had in view by the 
delivering authority, when making the surrender. 
This implication naturally and fairly arises from the 
Constitution itself; and if so, it is as binding on State 
courts as it would have been if the idea had been stated 
in express words. What the Constitution implies is, 
by a just construction, a part of the instrument. 

Moreover, if the State that brings a specific charge 
of crime against one who is the inhabitant of another 
State, and hence under the protection of its laws, as 
the basis on which it demands his surrender, and then 
on this basis receives the alleged fugitive by the arrest 
and delivery of the latter State, may, having thus ob- 
tained the custody, deal with that fugitive in respect 
to a wholly different matter, of which not the remot- 
est hint was given in the proceedings, then the extra- 
dition remedy, furnished by the Constitution, may be 
very easily used for purposes not at all contemplated 
or intended by it. An affidavit before a magistrate is, 
according to the law of Congress, a legal mode of 
making the charge; and this furnishes facilities for 
bringing a criminal charge against an inhabitant of 
another State, not for the purpose of public justice in 
his trial and punishment, but to obtain possession of 
his person as preliminary to other proceedings against 
him. The criminal charge may be that of false pre- 
tenses or embezzlement; and the object of the extra- 
dition sought may be to compel the party to restore 
property or pay debts, as the condition of not being 
prosecuted upon this charge. Extradition may thus 
be made ashorter and easier route to the result than a 
suit in the State to which the fugitive has fled. 

The Constitution supplies both the facility and temp- 
tation to fraud against its own intention, if we assume 
that a State, having obtained the extradition of a person 
ona specific charge of crime, may then, in its discretion, 
prosecute him for that crime, or use the custody thus 
acquired for any other purpose, whether civil or crimi- 
nal. Much more consistent with both the letter and 
the design of the constitutional provision, and much 
less likely to involve abuses of the extradition process 
authorized by it, is the theory that the State, receiving 
the fugitive criminal, must limit its judicial action to 
the case which it presented when asking for the deliv- 
ery. This is the case, and the only case, known to and 
considered by the delivering State at the time of the 
surrender. It is the only case for which the custody 
was given, and hence the only one in respect to which 
it should be used. 

Governor Rice, of Massachusetts, as we have pre- 
viously seen, refused to deliver up Kimpton to the 
executive authority of South Carolina, on the ground 
that, in his judgment, the object of the proceeding 
against the accused was not to try him “for the crime 
charged against him, but for a different purpose.” If 
we assume this to bea fact, and further assume that 
for this reason Governor Rice was justified by the Con- 
stitution and the law in declining to make the delivery, 
then plainly no State court, bound by the same au- 
thority, should, after the fugitive has been brought 
within its jurisdiction, entertain proceedings against 
him other than those that relate to the crime charged. 
The Constitution does not mean one thing when the 
Governor of a State is asked to make a delivery under 
it, and another thing when the judicial authority of 
another State proceeds to take charge of the surren- 
dered fugitive. The meaning is the same in both cases, 
sofar asthe principle involved is concerned; and in 
the one it is that the alleged fugitive shall be delivered 
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up for the crime properly charged against him, and for 
no other reason or purpose, and in the other it is that 
he shall be dealt with for that crime, and that only. 
The delivery is a special one, made under a special 
provision, and for a special purpose; and hence the 
custody, thus granted on the one hand and acquired 
on the other, should be equally special and definite in 
the uses to which itis applied. Any departure from 
this rule,on the part of courts, goes beyond the end 
intended to be accomplished by the Constitution, and 
in this sense violates the provision itself. 

The general principle laid down by the English and 
adopted by American courts, that where a party is 
within the jurisdiction of a court, and there properly 
charged with crime, the court may hold him and pro- 
ceed to his trial, without any reference to the circum- 
stances under which he was brought within the juris- 
diction, should be so far modified as to admit the ex- 
ception which extradition creates. The process of 
getting the party within the jurisdiction implies alimi- 
tation of it to the legal purpose for which he was 
brought there; 2nd this is just as true of inter-State 
as it is of international extradition. In both cases the 
custody is sought and obtained on the profession of a 
specifically defined purpose; and this isa sufficient 
reason why it should be confined to that purpose, and 
hence why the rule above referred to should be modi- 
fied to this extent. 


A LAWYER’S QUESTION. 


To the Editor of the Albany Law Journal: 

Sir — A member of the legal profession has addressed 
to me the following note: 

“In regard to the question, ‘ Who is a fugitive from 
justice?’ let me suggest the case of a man who com- 
mits a secret murder in New York, and is there arrested 
and taken to Ohio on a requisition from the Governor 
of that State, on the charge of larceny committed in 
Ohio before the murder in New York. He is tried in 
Ohio and acquitted, and then remains and takes up 
his residence there. The question will then be pre- 
sented, whether he can then be extradited to this 
[New York] State, to be tried for murder.” 

The extradition of the man from New York to Ohio, 
in the case supposed, presents no difficulty, since no 
proceedings had at the time been instituted against 
him for the murder committed in New York. The 
fact of such a murder was not known at the time of 
the extradition; and, hence, the man in New York 
was, in the contemplation of its laws, simply a resi- 
dent, with no criminal charge against him, and amena- 
ble only, under the law of extradition, on the ground 
of the charge made in Ohio, and for which he is as- 
sumed to have been properly surrendered, as a fugitive 
from its justice, to the authorities of that State. The 
order in which the two crimes are supposed to be com- 
mitted is a circumstance of no consequence, one way 
or the other, since at the time of the extradition for 
the larceny the crime of murder in New York was not 
known, and no criminal jurisdiction had attached to 
the murderer for that offense. His legal standing 
under New York law was like that of any other in- 
habitant of the State, against whom there is no charge 
of crime. 

The man being delivered up, and then tried and ac- 
quitted in Ohio, and there, as he had a right to do, 
taking up his residence, and the fact of the New York 
murder becoming known, after his extradition, and at 
some point either before or after his trial and acquittal 
and the establishment of his domicile in Ohio, the 
question submitted is whether, in these circumstances, 





he can be extradited from Ohio to New York, to be 
tried for the murder committed in the latter State. 

The first answer to this question is, that neither the 
Constitution of the United States nor the law of Con- 
gress makes any provision for extradition in such a 
case. The conditions of the right of demand and the 
duty of delivery, as specified in the Constitution, are 
these: 1. The person demanded must be “charged” 
in some State ‘‘ with treason, felony or other crime.” 
2. He must be a fugitive from justice, since he is ex- 
pressly described as one ‘‘ who shall flee from justice,” 
and as one who is to be delivered up “on demand of 
the executive authority of the State from which he 
fled.”’ 3. He must ‘be found in another State ”’ than 
the one in which the crime is charged to have been 
committed. All these conditions must be present in 
order to make the case which the Constitution speci- 
fies. In the case supposed one of them is absent; and 
that is, the flight from justice. It surely will not be 
pretended that the forcible extradition of the man 
from New York to Ohio, by a legal process, and on the 
charge of larceny, was, in the sense of the Constitu- 
tion, a flight from the justice of New York for the 
crime of murder committed in that State. As a mat- 
ter of fact, the man did not flee from New York, but 
was removed therefrom by the force of law; and, 
hence, he was not, as the case is stated, found in Ohio 
as a criminal fugitive from New York justice. He is 
not bound to return to New York, and then make his 
escape to Ohio, in order to bring himself within the 
provision of the Constitution; and not doing so, he is 
plainly not within the provision. The Constitution 
does not authorize his extradition from Ohio to New 
York. 

Nor is there any authority for the process in the law 
of Congress, enacted to carry the constitutional pro- 
vision into effect. That law provides that, ‘‘ when- 
ever the executive authority of any State or Territory 
demands any person as a fugitive from justice, of the 
executive authority of any State or Territory to which 
such person has fled,”’ then, the proper requisites being 
supplied, he shall be delivered up. This law manifestly 
does not cover the case, since the man was not a fugi- 
tive from the justice of New York, and did not, in this 
character, make his escape to the State of Ohio. He 
was brought to the latter State as a fugitive from its 
justice; and this extradition process which removed 
him from one State to another was no flight on his 
part. The removal was by the coercion of law, and 
not by his own act; and hence the case supposed is not 
within the extradition statute. 

A second answer to the question is that, there being 
no provision in either the Constitution or the law of 
Congress for such a case, it is perfectly competent for 
the legislatures of the several States, in the exercise of 
their local and municipal authority, and with proper 
regard to the duties of comity as between the States, 
to provide for it by law. They may authorize govern- 
ors or courts of justice to make a delivery in the cir- 
cumstances supposed. They are not prevented from 
so doing by the Constitution, since the case is not one 
that comes within the purview of that instrument at 
all. The Constitution says nothing about a second ex- 
tradition of a person who, as a fugitive from justice, 
has been delivered by one State to another, who, after 
his case has been legally disposed of in the latter State, 
takes up his residence there and there remains, but 
who, subsequently to his extradition, is discovered to 
have committed 9 crime in the State from which he 
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was thus removed. On this particular question the 
Constitution is entirely silent, and so is the law of 
Congress; and, hence, if any thing is to be legally said 
on the subject, it must be by State authority. The 
case falls within the scope of the ‘“‘reserved’’ powers 
of the States. 

If such cases were to occur so frequently as to de- 
mand a legislative remedy to meet them, there can be 
no doubt as to the power of the States to supply that 
remedy. All that they would need to do is to provide 
by law for a case which is not provided for by the Con- 
stitution, and, hence, in respect to which they have 
not, by that instrument, either delegated auy power 
to the General Government or denied any power to 
themselves. The question relating to such legislation 
on the part of the States is not one of power, but sim- 
ply one of expediency and practical necessity. No 
State, surely, is bound to retain a murderer among its 
inhabitants, after satisfactory evidence that he is such, 
simply because the Constitution of the United States, 
in the circumstances in which he became such inhabit- 
ant, contains no provision for his legal removal to the 
State in which he committed the crime. The State 
itself may, in the absence of such a provision, furnish 
one upon the basis of its own authority. 

S. T. SPEAR. 
steading ini 
JURISDICTION OF STATE COURTS OVER 

SUITS TO RECOVER USURY FROM 
NATIONAL BANKS. 


SUPREME COURT OF PENNSYLVANIA, MAY 20, 1878. 


BLETZ V. COLUMBIA NATIONAL BANK. 


A State court has jurisdiction of an action brought by one 
paying usurious interest toa national bank to recover 
ack twice the interest as provided by the national 
banking law. 
— of debt brought by Frederick S. Bletz 
against the Columbia National Bank to recover 
36,678.66 with interest. This amount was double the 
amount of interest or discount paid by Bletz to the 
bank on discounted notes, each and every of said dis- 
counts being at a higher rate per annum than six per 
cent. 

The action was brought under the provisions of the 
national banking act of June 30, 1864. The bank, 
among other pleas, plead to the jurisdiction. The 30th 
section of the banking act provides that ‘‘ every asso- 
ciation may take, receive, reserve and charge on any 
loan or discount made, or upon any note, bill of ex- 
change, or other evidence of debt, interest at the rate 
allowed by the laws of the State or Territory where the 
bank is located, and no more, except that where by 
the laws of any State a different rate is limited for 
banks of issue organized under State laws, the rate so 
limited shall be allowed for associations organized in 
any such State under this act. And when no rate is 
fixed by the laws of the State or Territory, the bank 
may take, receive, reserve or charge a rate not exceed- 
ing seven per centum, and such interest may be taken 
in advance, reckoning the days for which the note, 
bill or other evidence of debt has to run. And the 
knowingly taking, receiving, reserving or charging a 
rate of interest greater than aforesaid, shall be held 
and adjudged a forfeiture of the entire interest which 
the note, bill, or other evidence of debt carries with it, 
or which has been agreed to be paid thereon. And in 
case a greater rate of interest has been paid, the per- 
son or persons paying the same, or their legal repre- 





sentatives, may recover back, in an action of debt, 
twice the amount of the interest thus paid from the 
association taking or receiving the same; Provided, 
that such action is commenced within two years from 
the time the usurious transaction occurred. But the 
pnrchase, discount or sale of a bona fide bill of ex- 
change, payable at another place than the place of pur- 
chase, discount or sale, at not more than the current 
rate of exchange of sight drafts, in addition to the 
interest, shall not be considered as taking or receiving 
a greater rate of interest.”’ 

Section 57 provides that ‘‘ suits, actions and proceed- 
ings against any association under this act may be 
had in any Circuit, District or Territorial Court of 
the United States held within the district in which 
such association may be established, or in any State, 
county, or municipal court in the county or city in 
which said association is located, having jurisdiction 
in similar cases; Provided, however, that all proceedings 
to enjoin the comptroller under this act shall be had 
in Circuit, District or Territorial Court of the United 
States, held in the district in which the association ig 
located.”’ 

Defendant below maintained that the jurisdiction 
given by the 57th section (above recited) is unconsti- 
tutional and void, otherwise there could be no ques- 
tion of jurisdiction in the case. 

AGNEw, C. J. The question before us is, whether 
a State court has jurisdiction in ‘tan action of debt” 
(in the language of the national bank act) *‘ to recover 
back twice the amount of the interest thus paid from 
the association taking or receiving the same;”’ that is 
to say, when illegal interest is taken contrary to its 
provisions. The 30th section of the act of Congress 
of June 3, 1864, allows national banks to charge and 
take interest at the rate allowed by the laws of the 
State where they are located, and no more, and then 
proceeds: ‘“‘ And the knowingly taking, receiving, re- 
serving or charging a rate of interest greater than 
aforesaid shall be held and adjudged a forfeiture of 
the entire interest which the note, bill or other evi- 
dence of debt carries with it, or which has been agreed 
to be paid thereon. And in case a greater rate of in- 
terest has been paid, the person or persons paying the 
same, or their legal representatives, may recover back 
in an action of debt twice the amount of the interest 
thus paid from the association taking or receiving the 
same.”’ 

Bearing in mind the words of the act, that a right 
of action, in debt, is given to the debtor and those 
who represent him only, and not to the government 
or the public, let us see what reason would prevent 
the action from being brought in a State court to re- 
cover back money paid to the extent of twice the in- 
terest paid. The question is most important to the 
people, who are citizens alike under both State and 
national governments, for if they are driven into the 
Federal courts, the evil will be a monstrous one. The 
national banks are intended to do the business of the 
country in the midst of the people, just as others lend- 
ing money and discounting paper do, whose places 
they have filled everywhere. They can sue and be 
sued in the State courts on all business done by them, 
secure themselves and purchase under State laws for 
the sale of property, and enjoy the advantage of State 
laws fully as our own citizens. Therefore, unless the 
Federal jurisdiction is exclusive, it is clear that even 
in a doubtful case our decision should be favorable to 
our own jurisdiction, leaving the doubt to be solved 
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by the Federal judiciary; for if our judgment be 
against it, the citizen has no appeal to the Federal 
courts. If, however, the Federal jurisdiction be 
clearly exclusive, it is our duty so to declare, for the 
laws of the United States are our laws, and are “ the 
supreme laws of the land, and the judges in every State 
shall be bound thereby.’’ The relations of the States 
and the United States are so clearly defined in two 
recent decisions none others need be cited. Farmers 
& Mechanics’ Bank v. Deering, 1 Otto, 29; Claflin v. 
Houseman, 3 id. 130. Justice Swayne says, in the 
former, ‘“‘ that this law is as much a part of the law of 
each State, and as binding upon its authorities and 
people, as its own Constitution and laws.’’ Inthe lat- 
ter, Justice Bradley, quoting Alexander Hamilton, 
says: ‘“‘When, in addition to this, we consider the 
State governments and the national government, as 
they truly are, in the light of kindred systems, and as 
parts of one whole, the inference seems to be conclu- 
sive that the State courts would have concurrent juris- 
diction in all cases arising under the laws of the Union 
where it was not expressly prohibited.’’ The learned 
justice then shows that the judiciary act of Septem- 
ber 24, 1789, was framed in this view, giving exclusive 
jurisdiction to the Federal courts in certain cases of 
national import, and concurrent in certain others of 
doubtful. A large mass of subjects was thereby left, 
which necessarily fell into the hands of the State 
courts having jurisdiction over similar subjects. Thus 
the rights and wrongs of individuals growing out of 
the laws of Congress were left to be enforced and re- 
dressed concurrently. This line of civil remedies for 
individuals is one clearly marked; but the courts of 
the United States have gone even beyond it. Thus in 
Houston v. Moore, 5 Wheat. 1, a Pennsylvania case, it 
was held that the State court had jurisdiction to en- 
force an act of Congress upon a delinquent under the 
act for the organization and training of the militia. 
“Not (says Justice Bradley) but that these courts 
might exercise jurisdiction on cases authorized by 
the laws of the State, and not prohibited by the ex- 
clusive jurisdiction of the Federal courts.’’ Soin a 
suit in a State court against a postmaster for neglect 
of duty to deliver a newspaper under the postal laws 
of the United States, the jurisdiction was affirmed. 
Teal v. Fulton, 12 How. 292. And indeed the legisla- 
tion of Congress for the removal of causes from the 
State courts into the Federal is founded on the ad- 
mitted jurisdiction of the former. 

We may now refer to some of our own decisions 
and laws. Thus it was held that our courts had juris- 
diction of a forgery of a power of attorney to obtain 
a pension under an act of Congress. Commonwealth 
v. Shaffer, 4 Dall. 27. In White v. Commonwealth, 4 
Binn. 418, this court decided that passing a counter- 
feit note of the Bank of the United States was in- 
dictable under the act of 22d of April, 1794, specially 
including the notes of that bank. Buckwalter v. 
United States, 11S. & R. 193, was the case of a penalty 
under an act of Congress sued for in the name of the 
United States. Justice Duncan said: ‘“‘On the mat- 
ter of jurisdiction it is sufficient to observe, this court 
has often sustained actions on penal acts of Congress 
where the penalty is recoverable in the State courts, and 
though convenience is no justification for the usurpa- 
tion of power, yet as the court does not see how this 
conflicts with the Coustitution of the United States, 
the inconvenience may be considered, and it would 





be an intolerable inconvenience and grievance in an 
action for a penalty to drag a man from the most re- 
mote corner of the State to the seat of the Federal 
judiciary.’’ The remark of Justice Strong, in Huber 
v. Reilly, 3 Smith, 118, was not intended to overrule 
Buckwalter’s Case, but to distinguish it, as shown by 
his own language, that the latter was an action for 
penalties declared to be recoverable as other debts, while 
he was treating of the disfranchisement of a deserter, 
and the necessity of conviction by a court-martial be- 
fore the disability could be enforced. The case of 
Houston v. Moore has been already cited, where a 
penalty was inflicted under an act of Congress by a 
State court-martial. The legislation of our State has 
run in the same direction. In 1829, Judge King, 
Thomas I. Wharton and Judge Shaler, reported the 
penal act of that year. The act of 23d of April, 1829, 
provided for forging and uttering any gold or silver 
coin then or thereafter passing or in circulation in 
this State, and for forging, counterfeiting or utter- 
ing a counterfeit note of the Bank of the United 
States. In 1860 the same great criminal lawyer, Judge 
King, with Judge Knox and another, was upon a com- 
mission to codify the criminal law, and reported the 
new sections of the act of 3lst of March, 1860, from 
156 to 163 inclusive, punishing offenses relating to the 
coin, and in the report referred to the laws of the 
United States, and the case of Fox v. Ohio, 5 How. 410, 
deciding upon an elaborate argument, that the clauses 
of the Constitution of the United States, relating to 
the power to coin money and regulate its value, do not 
prevent the State from enacting a law to punish the 
offeuse of passing counterfeit coin of the United 
States. These laws have remained unquestioned, yet 
I do not assert that none of the provisions applied to 
the coin of the Cnited States can be questioned. In 
view of Fox v. Ohio, and other cases, there may be a 
doubt whether the provisions against making and de- 
basing these coins can be sustained as to the question 
of jurisdiction. This, however, does not touch the 
present inquiry, which concerns only the civil juris- 
diction of the State courts. In our sister States the 
power to maintain an action in the name and behalf 
of the United States for a penalty has been denied. 
United States v. Lathrop, 17 Johns. 4, a case relied on 
by the defendant in error, may be taken as an exam- 
ple, but Justice Bradley, in Claflin v. Houseman, su- 
pra, comments on this case, and remarks that the State 
courts having declined the jurisdiction, does not mili- 
tate against the weight of the argument, referring, 
with apparent approbation, to the dissenting opinion 
of Platt, Justice. The result of the discussion, in the 
language of the learned justice, is to affirm the juris- 
diction when it is not excluded by express provis- 
ion, or by incompatibility in its exercise, arising from 
the nature of the particular case. 

The question of jurisdiction may be resolved now 
by an examination of the precise nature of the case 
before us. We have seen that there are two provisions 
in the 30th section of the law. By the first, the taking, 
receiving or charging a rate of interest greater than is 
allowed ‘“‘shall be held and adjudged a forfeiture of 
the entire interest.”’ It will be noticed that the word 
“forfeiture” is used, yet the uniform practice has 
treated this not as pure penalty, but as a defense which 
may be set up to the recovery of the interest. Lucas 
v. Government National Bank, 28 P. F. Smith, 281; 
Overholt v. National Bank of Mt. Pleasant, 1 Norris, 
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490. The word “ forfeiture” is viewed simply as con- 
ferring a right which may be asserted by the defend- 
ant. 

The second clause on which this case rests is, where 
“a greater rate of interest has been paid, the person pay- 
ing the same, or his legal representatives, may recover 
back, in an action of debt, twice the amount of inter- 
est thus paid from the association taking or receiving 
the same.’’ Here we find no declaration of a forfeit- 
ure as such, but a provision to recover back money 
paid in an action of debt. This vests aright in the bor- 
rower of reclamation in a common-law form of ac- 
tion to be brought by himself and in his own right. 
It is not a penalty to be adjudged to the United States, 
or vested in the public, for which any citizen may sue. 
The form of action is within the jurisdiction of the 
State court, and the right claimed in this form is pri- 
vate, belonging to the borrower alone. It is, there- 
fore, immaterial whether the source of the right is a 
State or Federal law. In either case it is a law bind- 
ing on the State, which has given birth_to the right. 
On this point the language of the court, in Claflin v. 


Houseman, has great pertinency: ‘* Every citizen of a- 


State is a subject of two distinct sovereignties having 
concurrent jurisdiction in the State—concurrent as 
to the place and persons, though distinct as to the sub- 
ject-matter. Legal or equitable rights acquired under 
either system of laws may be enforced in any court of 
either sovereignty, competent to hear and determine 
such kind of rights, and not restrained by its Consti- 
tution in the exercise of such jurisdiction.”’ Again, 
the opinion says, there is ‘‘uo reason why the State 
courts should not be open for the prosecution of rights 
growing out of the laws of the United States, to which 
their jurisdiction is competent and not denied.” 
Whatever doubts, therefore, have been expressed by 
some State courts as to penalties to be sued for by the 
United States, or some one in their behalf, in order to 
vindicate the Federal law, they do not extend to the 
case before us of a private right sued for by the citi- 
zen for himself. The debtor having paid his debt with 
usury may “recover back’’ twice the amount of the 
interest paid in a State court. It is in this sense it 
was said in The Farmers and Mechanics’ Bank v. Dear- 
ing, 1 Otto, 35, that the 30th section of the law is 
remedial, and to be liberally construed to effect the 
object Congress had in view in enacting it. This view 
has been taken by the Maryland Court of Appeals in 
the case of Ordway v. Central National Bank of Balti- 
more, Law Journal, July 27, 1877. The able opinion of 
Judge Alvey discusses the subject very fully. 
Judgmeut reversed. 
——___~>—___—_——_ 
LIABILITY OF RECORDING OFFICER FOR 
MISTAKE IN SEARCH. 


SUPREME COURT OF PENNSYLVANIA, MAY 6, 1878. 


SIEWERS v. COMMONWEALTH TO USE OF HAUSMAN. 


While an officer having charge of the public records is liable 
only to one who employs him to make a search, where 
one, who is about to loan money upon the strength of 
statements made in such search, asks the officer making 
it if it is correct, and such officer, after examining it, 
states that it is,and in reliance upon such statement, the 
lender makes the loan, the officer will be liable to the 
lender for loss through a defect in the search. 


T" E defendant below, Siewers, who was prothono- 

tary, etc., of Carbon county, at the request of one 
Anthony, on the 30th of July, 1868, made a search in 
the records in his charge, and gave a certificate, stating 





what appeared therein affecting real estate belonging 
to Anthony, who paid for such search. 

Anthony, desiring to borrow money on the security 
of such real estate, applied to Hausman, and the cer- 
tificate not satisfying him, caused his agent to go with 
Anthony to the office of the prothonotary, where the 
agent exhibited the search to the prothonotary, and 
asked him to look it over again and see if it was correct. 
He looked over his books and looked at the certificate 
and said it was correct, and at the request of the agent 
drew up a judgment note for $2,500, which was signed 
by Anthony. The agent thereupon paid Anthony 

2,500 upon this judgment note, and also paid the 
charges of the prothonotary. 

There was a judgment on record against Anthony for 
$750, not mentioned in the certificate. Ata sale of the 
real estate of Anthony to pay incumbrances, the claim 
of Hausman fell short of being satisfied in the sum of 
$500. An action was brought for the benefit of Haus- 
man on the official bond of Siewers. The court below 
charged among other things, this: ‘‘ Among other 
duties of the prothonotary is that of making searches 
for judgments and giving his certificate of the result 
of such search, for any persou who may choose to ap- 
ply to him therefor, and pay him his fee allowed by 
law. In the accuracy and truthfulness of such search 
and certificate the prothonotary is responsible to the 
person for whom it ismade. He is not responsible to 
anybody else. <A person, desiring to have the personal 
pecuniary responsibility of the prothonotary or his 
sureties, must himself apply for and have the search 
and certificate made. He need not apply in person. It 
is sufficient if the application is made and the search 
and certificate procured by his agent for him.”’ 

Judgment was rendered in behalf of plaintiff, and 
defendant took error. 

E. J. Fox, Charles Albright, and Allen Craig, Esqs., 
for plaintiffs in error. 

Edward Harvey, Jas. S. Loose, and John D. Bertol- 
ette, Esqs., for defendant in error. 

AGNEw, C. J. The learned judge below followed 
closely the current of decisions in this State. He held 
that for the accuracy and truthfulness of his search 
and certificate the prothonotary is responsible to the 
person for whom it was made, and not to others: 
Commonwealth vy. Harmer, 5 Am. Law Reg. 214, N. 
G.; also 6 Phila. Rep. 90; Housemunv. Girard L. & B. 
Ags., 31 P. F. Smith, 256. The reasons given in Com- 
monwealth v. Harmer appear to be satisfactory. The 
officer owes a single duty, which is to him who employs 
him to search and certify. If a new duty to another 
arises, it must be because of a new demand and a new 
privity. If without this new privity successive liabili- 
ties can arise to others, the cause of action necessa- 
rily changes, both as to the time of its origin and the 
measure of the loss, and thus the statutory limitation 
as to official bonds will be postponed from time to 
time, and a variable standard of recovery arise with 
each succeeding claimant who holds the certificate. 
This is not only harsh and unjust to the officer whose 
liability is thus made to continue onward without new 
compensation or a fresh search. A fresh search may 
reveal the omitted incumbrance, and thus give the 
officer a locus penitentia, as well as an equivalent com- 
pensation for the new risk to be assumed. 

The plaintiff in error had the benefit of this view of 
the law in the charge. But the facts of this case are 
wholly different from those in the Commonwealth v. 
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Harmer, and take it out of the rule therein stated. 
Hence the court properly left it to the jury on the 
facts. The certificate was given, it is true, to Anthony, 
the borrower of the money from Hausman, but Beck, 
the agent, not relying on it, went with Anthony to 
the officer, who re-affirmed its correctness. Not content 
with this Beck requested a search, which he (the pro- 
thonotary) made and returned the certificate to him, 
saying again it was correct. Upon this, and at Beck’s 
request, the prothonotary drew up a judgment note, 
which was signed, and handed over to be entered, and 
the money then paid by Beck to Anthony. Certainly 
this was arepublication of the certificate made directly 
to Beck, the agent of the plaintiff; it was a renewal 
and re-delivery of the certificate by the prothonotary 
himself, directly to the plaintiff, and therefore there 
was not only privity but liability to him on the part 
of the officer. He must then respond in damages for 
his omission, on the principles of Zeigler v. Common- 
wealth, 2 Jones, 228; McCarnahan v. Commonwealth, 5 
W.&S. 21; and Houseman v. Girard L. & B. Ass., 
supra. 
Judgment affirmed. 
—_—__> 
COVENANTS AS TO TITLE DO NOT COVER 
PATENT DEFECTS. 
ENGLISH HIGH COURT OF JUSTICE, CHANCERY 
DIVISION, JULY 13, 1878. 


BESsLEY Vv. BEsLeEy, 38 L. T. Rep. (N. 8S.) 844. 


A agreed to take an underlease for whatever term B held. 
By mistake of B’s solicitor the underlease purported to 
grant a term seven years longer than that B held. The 
underlease contained the usual qualified covenant for 
quiet Sense. A entered into possession and held it 
till nearly the end of B’s real term. Then B’s execu- 
tors, finding out the mistake, wrote to A that they 
would be obliged to require him to give up possession 
at the end of the term which B really held. A pro- 
cured a fresh lease from the ground landlord at an in- 
creased rent, and claimed the amount of such increased 
rent for the seven years as damages for misrepresenta- 
tion and breach of the covenant for quiet enjoyment. 
Heli, that it was the duty of A to look at the original 
lease, and not having done so he could not recover 
damages for the common mistake ; that there had been 
no breach of covenant. 





‘(HIS was a claim brought against the estate of Al- 

derman Robert Besley, deceased, which was being 
administered in the action of Besley v. Besley, by Sir 
Charles Reed and the executors of his deceased part- 
uer, Benjamin Fox, for £1,225 damages for misrepre- 
sentation contained in a lease granted to them by Al- 
derman Besley. 

It appeared that on the 16th day of July, 1861, an 
agreement was signed by all the parties for the trans- 
fer of Alderman Besley’s business as a type founder 
tu Sir Charles Reed and Benjamin Fox for the sum of 
£10,000. The stock in trade to be taken at a valua- 
tion. One of the clauses of this agreement was as 
follows: 

That the said Robert Besley shall grant and the 
said Charles Reed and B. Fox shall accept an under- 
lease of the premises in Fan street, now occupied by 
him, from the 1st day of January next for the residue 
of the term for which he holds the said premises, ex- 
cept the last ten days days thereof, at the yearly rent 
of £225, such lease to coutain similar clauses and cov- 
epants to those contained in the lease under which the 
said R. Besley holds the said premises. The said C. 
Reed and B. Fox shall execute a counterpart of such 
underlease without requiring any evidence in support 
of the title of the said R. Besley. 


At the date of this agreement Alderman Besley was 





lessee uf the premises for the residue of a term expir- 





ing on the 25th December, 1863, and for a further 
term of fourteen years from that day. 

An underlease was prepared and executed in pur- 
suance of the agreement by his solicitor. By mistake 
the term of twenty-three years less ten days was in- 
serted in this underlease, being seven years longer than 
the term for which he held the premises. 

The underlease contained a covenant by Alderman 
Besley that the claimants should and lawfully might 
peaceably and quietly occupy and enjoy the premises 
for the term thereby granted without any interruption 
by the said R. Besley, his executors, administrators, 
or assigns. or any persons claiming under him or 
them. 

The claimants did not employ any solicitor in the 
matter, and did not examine the original lease. 

Alderman Besley died on the 18th December, 1876, 
and his executors having discovered the mistake, on the 
20th February, 1877, wrote a letter to Sir Charles Reed, 
stating the mistake, and that his lease would in fact 
expire ten days before the 25th December, 1877, and 
that they would be obliged to require him to give up 
possession at that time. 

The premises contained in this underlease formed 
the only access to other premises held by Sir Charles 
Reed and his partner for the purpose of their business 
under another underlease from Alderman Besley for 
the full term of twenty-three years less ten days. 
They were, therefore, obliged to obtain a new lease 
from the freeholder for the term of seven years from 
Christmas, 1877, and were obliged to pay for such 
term a rent of £400, being au increase of £175. They 
claimed to be repaid the amount of such increased 
rent for the seven years out of Alderman Besley’s 
estate. 

Bristowe, Q. C., and Crossley, for the claimants, 
cited Slim vy. Croucher, 2 L. T. Rep. (N. 8.) 103; 1D. J. 
& J. 518; Burrowes v. Lock, 10 Ves. 470; Barwick v 
English Joint Stock Bunk, 16 L. T. Rep. (N. 8.) 461; L. 
Rep., 2 Ex. 259; Boss v. Helsham, 15 L. T. Rep. (N. 8.) 
481; L. Rep., 2 Ex. 72. 


Snape, for Alderman Besley’s executors. 


Glasse, Q. C., and B. Eyre, for the beneficiaries un- 
der Alderman Besley’s will, cited Manson v. Thacker, 
38 L. T. Rep. (N. 8.) 209; Okill v. Whittaker, 10 L. T. 
Rep. 1; 2 Phil. 338; Hume v. Pocock, 14 L T. Rep. (N. 
S.) 127, 386; L. Rep., 1 Ch. 379; Swire v. Francis, 37 L. 
T. Rep. (N. S.) 544; L. Rep., 8 App. 106; McCulloch v. 
Gregory, 24 L. T. Rep. 307; 1 K. & J. 286; Mackay v. 
Commercial Bank of New Brunswick, 30 L. T. Rep. (N. 
8.) 180; L. Rep., 5 P. C. 394; Spencer v. Marriott, 1 B. 
& C. 457; Woodfall’s Landl. & Ten. (11th ed.) 731; Sug- 
den’s Vend. & Purch. (14th ed.) 611. 

Maurns, V.C. Thisisaclaim brought by Sir Charles 
Reed, as surviving member of the partnership of Reed 
& Fox, against the estate of Alderman Besley, for 
£1,225 damages for alleged misrepresentation in re- 
spect of a contract made on the 16th July, 1861. It 
appears that Alderman Besley was engaged in business 
as a type founder, and that Sir Charles Reed and Ben- 
jamin Fox agreed to purchase the good will of his 
business and the plant for £10,000, and to take the 
stock in trade at avaluation. No difference has arisen 
upon that part of the contract. Then, it does not ap- 
pear that any distinct sum was agreed upon to be paid 
for the lease of the premises in which the business was 
carried on, but the agreement provided as follows: [His 
Lordship read the clause set out above, and proceeded. | 
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Now the rights of both parties must depend upon the 
terms of that agreement, and nothing can be more 
clear than that Sir Charles Reed and his partner were 
bound to take an underlease for ten days less than the 
term Alderman Besley held, whatever that term 
might turn out to be. Sir Charles Reed elected to be 
his own lawyer in the case, as he had a right to do, but 
I am at a loss to see any principle upon which, by do- 
ing so, he can put the vendor in a worse position than 
if he had employed professional assistance. If he chose 
not to employ a solicitor he cannot on that ground 
claim compensation for a mistake which a solicitor 
would probably have discovered. There is no attempt 
to allege any fraud, nothing more than carelessness on 
the part of Alderman Besley’s solicitor in trusting for 
the length of the term to a clerk, who made a mis- 
take, in consequence of that mistake, the lease was 
granted for a term of twenty-three years instead of 
sixteen. ‘Phen it was discovered that the lease would 
really end at Christmas, 1877, and, the property having 
increased in value, and the possession of these prem- 
ises being important to Sir Charles Reed, he was com- 
pelled to take a new lease at an increased rent. If the 
error had been discovered at the time, there can be no 
doubt it would jhave been put right by inserting the 
term for which Alderman Besley really held. I am of 
opinion that Sir Charles Reed was clearly entitled to 
look at the original lease to see what covenants he was 
bound to have inserted in the underlease, and it is his 
own fault that he did not do so. It is the established 
principle of this court that there is a time to be wise; 
and, whether the contract is to buy the fee simple or 
a lease, the purchaser or the lessee, being a purchaser 
for value, is bound to look into the title. That can- 
not be more clearly stated than in Legge v. Croker, 1 Ball 
X Beat. 506, which I cited in Manson v. Thacker, ubi sup., 
and every case cited concurs in the same view. Okill 
v. Whittaker is precisely in point, for there the vendor 
conceived that the premises sold were only held for 
eight years, whereas they were really beld for twenty; 
but the bill which he filed for compensation was dis- 
missed. This is a case of mutual mistake. If Alder- 
man Besley’s solicitor had known of the mistake, and 
fraudulently concealed it, of course Sir Charles Reed 
wonld be entitled to relief. But is there any instance to 
show that in the absence of fraud, a purchaser can get 
compensation for a defect in the title or quality of the 
estate, which he might have ascertained at the time? 
The most recent case on the subject is Manson v. 
Thacker, ubi sup., before'me, where I went thoroughly 
into the question, and I think that my decision covers 
the present case. Independently of the covenant in the 
lease, Sir Charles Reed had bound himself to take 
whatever term Alderman Besley held; and, if he had 
any objection on the ground of the length of the term, 
it was his bounden duty to raise it at once. He is ab- 
solutely deprived of all claim to compensation now 
that the contract had been carried into effect. Mr. 
Bristowe relied on the covenant in the lease; but it is 
the usual qualified covenant for quiet enjoyment, and 
does not protect the sub-lessee from the acts of the 
superior landlord. It is said there is evidence of 
eviction by Alderman Besley’s executors; but the 
letter produced is not an eviction, it is only a notice 
that the lessees will be liable to eviction by the supe- 
rior landlord. Spencer v. Marriott, ubi sup., is a case 
which applies to that point, and all the cases cited 
from Woodfall and Sugden are on the same principle. 
Under all the circumstances, therefore, [ am of opin- 





ion that, the contract having been completed under an 
innocent mistake, the claimants cannot now have the 
remedy they could have had at first. It is also astrong 
point against them that they could not, in this case, 
have obtained any compensation ‘at first. The claim 
must be dismissed, with the costs occasioned by the 
adjournment into court. 


———-———_— 
FINANCIAL LAW. 


N Rodocanachi v. Buttrick, decided by the Supreme 
Judicial Court of Massachusetts, in July last, the 
defendant put his name on the back of the promissory 
note of another in the hands of plaintiff after its ma- 
turity. This was done fora valid consideration. He 
also altered the face of the note by writing the figures 
716 over the word ‘‘ten’’ where the rate of interest was 
stated, and paid the accrued interest and one install- 
ment of interest at the rate of 744 per cent. The court 
held that this was an original undertaking of defend- 
ant to pay the amount expressed in the note and in- 
terest at 74 percent, and that he was liable for that 
amount. It was immaterial on what part of the note 
he put his name. (Wright v. Moore, 9 Gray, 338, and 
cases cited.) 

—In Richardson v. Rice, Stix & Co. (Tenn. L. Rep.), 
decided by the Supreme Court of Tennessee, May 18, 
1878, it was held that negotiable paper transferred at 
collateral security, for subsisting indebtedness and 
future advances, is subject to all equities then existing, 
and the maker is protected if he has paid the note to 
the rightful holder before the transfer, though the 
transfer was before maturity. (Gosling v. Griffin, MSS., 
Nov. 1864; Vatterlien v. Howell, 5 Sneed, 441.) 

— In Hooker v. Gooding, to appear in 86 Illinois Re- 
ports, it is held that an absolute guarantor of the pay- 
ment of money due ona certificate of deposit, where 
the credit is indefinite, is not released by the mere 
delay of the creditor in enforcing payment from the 
principal debtor. The creditor ina certificate of de- 
posit, when the credit is indefinite, is under no obli- 
gations to a guarantor to make prompt demand of 
payment and give notice to him of non-payment. 


————-_—@— 


INSURANCE'LAW. 

N Blumer v. Phenix Insurance Co., decided by the 
Supreme Court of Wisconsin, on the 23d of July 
last, iu the written application for insurance of a mill 
against fire, the applicant, in answering the questions 
whether the mill was ever left alone, and whether 
there was a watchman in it during the night, said: 
‘* No regular watchman, but one or two hands sleep in 
the mill.””’ By astipulation in the same instrument, 
the applicant ‘‘ warrants, covenants and agrees to and 
with’ the insurer, that his statements therein are “a 
full, true and just exposition of all the facts and cir- 
cumstances, condition, situation and value of the prop- 
erty,” and are ‘offered asa basis of the insurance 
requested,’ and are “made a special warranty,’’ ete. 
The policy stipulated that it should be avoided by and 
false representation by the assured of the condition, 
situation and occupancy of the property, or any omis- 
sion to make known every fact material to the risk. 
It was held that in view of these stipulations, the 
auswer above recited was an express warranty by the 
assured that one or two of his employees lodged in the 
mill each night; and was also a promissory and con- 
tinuing undertaking, which bound him to a substan- 
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tial compliance with its terms during the life of the 
policy. In this case, after stating that the lubricating 
oil used in the mill was whale oil, the applicant, by the 
printed form of the application, was asked to agree, 
and did agree, that no lubricating oil should be used 
which was ** mixed with or composed of petroleum or 
any kind of earth or coal oils.”” It was held that this 
addition of an express promise as to the future use of 
oil will not prevent the answer above recited touching 
a watchman, from being regarded as a promissory 
undertaking. It was also held in this case that where 
delivery of a policy is prevented by failure of the as- 
sured to pay the premium, the application for such 
policy and its delivery are regarded in law as contem- 
poraneous acts; and warranties in the application, or 
representations therein material to the risk, must at 
least be true at the time of such delivery, or they will 
avoid the policy. The application was made Decem- 
ber 3d, and, from delay of the applicant to pay the 
premium, the policy was not delivered until December 
28th; no employee of the assured lodged in the mill at 
night after December 25th; and the mill was destroyed 
by fire several weeks later. It was held that there 
could be no recovery on the policy. 

—The same court in Charter Oak Life Ins. Co. v. 
Sawyer, decided at the same time, held that foreign 
corporations may maintain suits in the courts of Wis- 
consin; and foreign insurance companies may take 
securities in that State for debts due them from resi- 
dents thereof, without complying with the statutory 
conditions to their transaction there of the business 
of insurance. 

a 


RECENT AMERICAN DECISIONS. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS, 
JULY TERM, 1878. 


ACTION. 


On bond assigned by obligee: payment: negotiable 
note accepted, is.—Plaintiff and defendant B. were in 
partnership. Plaintiff retired, in consideration of 
which defendants executed a bond, conditioned that 
defendant B. should pay the debts of the firm, de- 
fendant H. signing as surety. Plaintiff paid some of 
the debts of the firm, in one case with a borrowed 
check, and in the others with his own notes, which 
were accepted as payment by the creditors. The bond 
was also assigned by him to the creditors of the firm. 
In an action by plaintiff on the bond, held, that an in- 
struction to the jury that the assignment of the bond 
would not prevent plaintiff’s maintaining his action, 
and that the payments by note or check, if accepted, 
were sufficient aud the same as cash, was proper. 
(Skillin v. Merrill, 16 Mass. 40.) Amos v. Bennett. 
Opinion by Lord, J. 


BANKRUPTCY. 


Proof of debt in, does not discharge : right to maintain 
action if debtor’s discharge in bankruptcy refused.— 
The provision in the bankrupt law that a creditor who 
has proved his claim jin baukruptcy shall not be al- 
lowed to maintain any suit against the bankrupt, but 
shall be deemed to have waived all right of action 
against him and to have discharged and surrendered 
all proceedings already commenced and unsatisfied 
judgments already obtained, will not forbid a new suit 
or a new arrest for the same cause of action if the cer- 





tificate of discharge in bankruptcy is refused. 
v. Rea, 124 Mass. 99.) Morse v. Dayton. 
Gray, J. 


(Velpy 
Opinion by 


PARENT AND CHILD. 


1. Purent may maintain action for loss of child’s ser- 
vice by injury from negligence: action by child for same 
injury not a bar.—In an action brought by a father for 
the loss of the services of his minor daughter, who was 
injured by the negligence of defendant’s servant, it 
appeared that the daughter had previously brought 
suit against defendant for the same accident by her 
next friend and recovered $5,000 for the injuries re- 
ceived, part of which defendant claimed should be 
applied in payment of plaintiff's loss. Held, that 
plaintiff as parent was entitled to maintain the action 
for the loss of his daughter’s services; that the judg- 
ment in favor of the daughter was not a bar to his ac- 
tion, the right to which existed independently of the 
right of action of the daughter. Wilton v. Middlesex 
Railroad Co. Opinion by Lord, J. 

2. Child riding in horse car by invitation of driver no 
relief from liability for driver's negligence.—The daugh- 
ter was injured while riding in one of defendant's 
street cars at the invitation of the driver. Held, that 
this circumstance would not relieve defendant from 
liability. Ib. 


RECENT ENGLISH DECISIONS. 
GAMING. 


What constitutes: game of skill played for money or 
money’s worth: licensing uct, 1872 (35 & 36 Vict., c. 94, 
8. 17), sub-s. 1: suffering gaming on licensed premises.— 
The appellant, a licensed person, suffered to be played 
on the licensed premises a game called Puff and Dart, 
the object in which is to hit a mark on a target with a 
small dart blown through a tube. The players each 
contributed 2d. as entrance money, the total sum so 
contributed being applied to the purchase of a rabbit 
as a prize for the winner of the game. Held (Cock- 
burn, C. J., doubting), that the appellant was rightly 
convicted of suffering gaming on the licensed premises 
under 35 & 36 Vict., c. 94, s. 17, sub-s.1. Bew v. Hars- 
ton, L. R., 3 Q. B. D. 454. 

HUSBAND AND WIFE. 

Separation: authority to pledge husband's credit.— 
Where husband and wife separate by mutual consent, 
the wife making her own terns as to her income, and 
that income proves insufficient for her support, the 
wife has no authority to pledge her husband’s credit. 
Defendants, husband and wife, executed a deed of 
separation, by the terms of which the wife retained 
the income of property settled to her separate use on 
marriage. The husband covenanted to pay her £20a 
year toward the maintenance of three of the children of 
the marriage, and the wife covenanted to maintain 
these children until they were twenty-one, and not to 
apply for further assistance to her husband. The hus- 
band had kept up the annual payments of £20 in ac- 
cordance with the terms of the deed. Plaintiff sued 
defendants in the County Court to recover the price of 
nieat supplied to the wife after the separation, and the 
judge at the trial, on hearing the wife’s evidence, 
found that her income was insufficient for her sup- 
port, and ruled that she had authority to pledge her 
husband’s credit for the price of the meat. On ap- 
peal, held, that this ruling was wrong, and that the 
wife, after the separation, had no implied authority 
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to pledge her husband’s credit. Eastland v. Burchell, 
L. R., 3 Q. B. D. 482. 
MARITIME LAW. 

Charterparty, construction of: dispatch money for 
time saved in loading and discharging cargo.—A char- 
terparty contained the following clause: ‘‘ Demurrage, 
if any, at the rate of 20s. per hour, except in case of 
any hands striking work, frosts or floods, revolution 
or wars, which may hinder the loading or discharge of 
the vessel. Dispatch money 10s. per hour on any time 
saved in loading or for discharging.’’ Four days were 
saved in loading and five days in discharging cargo, 
making together nine days, which if calculated at 
twenty-four hours a day would make 216 hours, or at 
twelve hours a day 108 hours. Held, by Baggallay, 
Bramwell and Brett, L. JJ., reversing the judgment 
of the Queen’s Bench Division, that ‘* dispatch money ”’ 
was payable under the charterparty at the rate of 10s. 
per hour per day of twenty-four hours. Laing v. Holl- 
way, L. R., 3 Q. B. D. (C. A.) 437. 

—_————______—— 
COURT OF APPEALS ABSTRACT. 
CARRIER OF PASSENGERS. 

1. Conflict of law: bagguge: law of place of delivery 
governs.—A railroad company received the baggage of 
a passenger at Scranton, Pennsylvania, to be trans- 
ported to New York city and delivered there. Held, 
that the contract was governed by the laws of New 
York, and a statute of Pennsylvania limiting the 
amount of liability would not apply. (Cases cited, 
Dyke v. Erie Railway Co., 45 N. Y. 113; 6 Am. Rep. 
43; Sherrill v. Hopkins, 1 Cow. 103; Thompson v. 
Ketcham, 8 Johns. 1935. Judgment affirmed. Curtis 
v. Del., Lack. & West. R. R. Co. Opinion by Mil- 
ler, J. 

2. That plaintiff did not accompany baggage, it being 
with his wife, will not defeat recovery.— Plaintiff, 
the owner of the baggage, was not a passenger by 
the train which took it, but his wife and child was, 
and the baggage’ consisted in part of articles for the 
use of such wife and child. Plaintiff had shortly be- 
fore passed over the road as passenger. Held, that ,he 
could maintain an action for the loss of the baggage. 
(Cases cited, Wilson v. Grand Trunk Railway Co., 56 
Me. 60; Becker v. Great East. Railway Co., L. R., 5 Q. 
B. 241; Stimson v. Conn. R. R. R. Co., 98 Mass. 83; 
Belfast & B. Railway Co. v. Keys, 9 H. L. Cas. 556.) 
Ib. 

3. Articles for use of wife, husband may recover for 
loss of.—The articles which were for the use of the 
wife among the baggage had been purchased for her by 
her husband. Held, that the husband was entitled to 
sue for their loss. (Cases cited, Rawson v. Penn. R. R. 
Co.,2 Abb. [N. S.] 220, and on appeal, 48 N. Y. 212; 
Rodgers v. Long Island R. R. Co., 1 T. & C. 396.) Tb. 

4. Gross negligence need not be proved.—In this case 
plaintiff was not bound to prove gross negligence. Ib. 

5. Liability of carrier as warehouseman.—There was 
evidence that the baggage arrived at New York and 
while in defendant’s station house was stolen. Held, 
that even if defendant was then under liability only 
as warehouseman, it was negligent and tiable. (Cases 
cited, Fairfax v. N. Y. Cent., etc., R. R. Co., 67 N. Y.11; 
Hathorn v. Ely, 28 id. 78; Burnell v. N. Y. Cent. R. R. 
Co., 45 id. 184.) Ib. 

(Decided June 11, 1878.] 








MERGER. 

Lease is not merged in unperformed contract of sale. — 
F., on the 1st day of June, 1870, executed a lease of 
premises to T. for the term of three years, T. taking 
possession. Withina year a contract of sale and con- 
veyance of the premises was made between F. and T,, 
which provided among other things that unless it was 
carried out by June 1, 1871, it should be void. On the 
Ist of June, 1871, F. was ready to execute the contract, 
but T. failed to appear, and did not afterward offer ta 
perform on his part. After June 1, T. paid $600 on 
back rent, and it was shown that he promised to pay 
all the rent owed by him on the lease. The contract 
of sale contained no clause as to the possession of the 
premises. Held, that the lease was not merged in the. 
contract of sale, and the possession of T. after June 1, 
1871, was that of tenant, and he was liable to be dis- 
possessed for non-payment of rent. (Cases cited, Can- 
field v. Westcott, 5 Cow. 270; James v. Morey, 2 id. 246; 
Schermerhorn v. Merrill,1 Barb. 512; Reed v. Latson, 
15 id. 9; Van Nest v. Latson, 19 id. 604; Miller v. Me- 
Mullen, 68 N. Y. 345.) Judgment affirmed. Bostwick v. 
Frankfield. Opinion by Miller, J. 

(Decided June 21, 1878. Reported below, 11 Hun, 475.) 


WATER-COURSES. 


User of stream by mill-owner: throwing saw-dust in 
stream: prescription: user must be of same kind and 
continuous to establish.— Defendant had operated a 
saw-mill for a number of years by water, running 
only in the spring and fall. He discharged his saw- 
dust into the stream on which the mill was. This did 
no injury to plaintiff, who owned a mill below on the 
same stream. About ten years before the commence- 
ment of this action, which was for injury done plain- 
tiff by defendant throwing saw-dust in the stream, 
defendant began to operate his mill by steam, running 
it during a greater part of the year. The saw-dust 
thrown by him in the stream now settled in plaintiff's 
dam, filling it up and interfering with its use. In an 
action for damages defendant claimed the right to 
throw saw-dust in the stream by prescription. Held, 
(1) that it was for the jury to say whether the use of the 
stream by defendant was a reasonable one, and (2) that 
a charge of the court at trial, that to constitute a 
right in the defendant by prescription to throw the 
saw-dust in the stream there must have been acon 
tinual exercise of the right for the period of twenty 
years without any substantial change, and that if there 
was a material change in the use from the time the 
mill was changed to a steam one to the injury of plain- 
tiff, prescription was not established, was correct. 
(Cases cited, Palmer v. Mulligan, 3 Cai. 308; Platt v. 
Johnson, 5 Johns. 213; Merritt v. Brinkerhoff, 17 id. 
306; Buldwin v. Calkins, 10 Wend. 167.) Judgment 
affirmed. Prentice v. Geiger. Opinion by Andrews, J. 
[Decided Sept. 17, 1878. Reported below, 9 Hun, 350.) 


—___.—_—_— 


NOTES OF RECENT CRIMINAL DECISIONS. 


BURGLARY: EVERY ELEMENT OF, MUST BE PROVED 
BEYOND REASONABLE DOUBT. — On the trial, under an 
indictment for burglary, every essential element in the 
charge must be proved beyond a reasonable doubt; 
and it is misleading to instruct the jury, “that it is not 
necessary that every fact requisite to constitute bur- 
glary should be proved beyond a reasonable doubt, but 
the jury must look to all the facts and circumstances 
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and be able to say that the defendant is guilty beyond 
a reasonable doubt.’’ Sup. Ct., Ohio. Adams v. State, 
31 Ohio St. 462. 


EVIDENCE: PRISONER DIRECTED TO FURNISH EVI- 
DENCE AGAINST HIMSELF.— In a prosecution for mur- 
der, the Attorney-General, with a view to establish the 
fact that a foot track, near the scene of the murder, 
was made by the prisoner, caused a pan of soft mud, 
which was proved by a witness to be of the consist- 
ency of the mud where the track was made, to be 
brought into court, and asked the prisoner to put his 
foot init. Held that, notwithstanding the trial court 
told the prisoner he need not put his foot into the 
mud unless he chose to do so, the fact that the mud 
was brought into court, and the prisoner asked to put 
his foot in it, was calculated to improperly influence 
the jury against him, and was, therefore, error, for 
which the verdict against the prisoner should be re- 
versed. Supreme Ct. of Tennessee. Stokes v. State 
(Tenn. L. Rep.). 


MUKDER: KILLING OFFICER ILLEGALLY ATTEMPT- 
ING TO ARREST PRISONER IS NOT. — A mittimus issued 
by the clerk of a court improperly aud in vivlation of 
the law, and directing the sheriff to arrest and imprison 
the party named, will not justify the officer in attempt- 
ing to make such arrest; and the resistance of the 
party by killing the officer does not amount to murder. 
The officer must at his peril see that he has valid pro- 
cess in his hands to authorize an arrest. Sup. Ct., 
Tennessee, April Term, 1878 (Memph. L. J.). 


—— 


CORRESPONDENCE. 


GENERAL TERM DECISIONS. 


To the Editor of the Albany Law Journal: 

Str— Every lawyer who argues appeals before our 
General Terms must be convinced that their method 
of considering and deciding cases is fatally defective. 
Experience satisfies him that they do not get the 
actual opinions of each’of the judges upon the cases 
argued before them. It is well known, that as a rule, 
instead of each judge carefully examining each case 
for himself, the practice is that the judge to whom the 
case is assigned examines the case, writes his opinion 
and sends that opinion to his associates, who merely 
read that opinion over and concur or dissent as on that 
opinion the case strikes their minds. No better illus- 
tration of this fact, and its unsatisfactory results could 
well be found than is given by two cases reported in 
the last pamphlet number of Hun (14 Hun). These 
cases are Weyer v. Beach, 14 Hun, 231, and Scattergood 
v. Wood, 14 Hun, 269. Each of these cases was decided 
at the May Term of the Third Department, each was 
decided by the same three judges, and each is reported 
in the same book. If the lawand courts are to be re- 
spected by the general public. certainly these two cases 
should agree upon the same question involved in each, 
especially where the question is one of constant occur- 
rence, simple and well, and long settled. Yet what do 
we find ? 

In Weyer v. Beach, at page 235, the court, by Bockes, 
J., Learned, P. J.,and Osborn, J., concurring, says: 
“ Now, in the first place, it becomes important to see 
precisely what the arrangement was between the 





parties, if any was in fact made; and in determining 
this fact, we are not concluded by the decision of the ref- 
eree, though there was a conflict of evidence, but it 
becomes our duty on the appeal to examine the case de 
novo, on the proof submitted. Such seems now to be the 
rule laid down by the Court of Appeals. (Godfrey vy. 
Moser, 66 N. Y. 250.) We must, therefore, examine the 
evidence and determine the nature and extent of the 
alleged contract between the parties for ourselves.” 

In Scattergood v. Wood, at page 273, the court by 
Osborn, J., Learned, P. J., and Bockes, J., con- 
curring, says: ‘“‘The defendants excepted to all of 
the original and supplemental findings of fact, but, 
from a careful examination of the evidence, I am 
of the opinion that there is at least some evidence to 
support each finding, and that the conclusions of the ref- 
eree as to the facts cannot, therefore, be disturbed. THe 
PRINCIPLE IS TOO FAMILIAR TO REQUIRE ARGUMENT 
OR AUTHORITY, that the report of a referee, like the ver- 
dict of a jury, must be deemed conclusive as to the dis- 
puted questions of fact, even though the appellate court 
might arrive at a different result or conclusion from the 
evidence. The court has the undoubted power to set 
aside such report or verdict, where the preponderance 
of evidence is so clear as to indicate prejudice, corrup- 
tion or passion, or a manifest disregard of what is evi- 
dently the truth, but Iam unable to find any thing in 
this case to warrant the exercise of this power of dis- 
cretion.” 

It would be difficult in the same space to commit 
more clear errors than are made in the above citation. 
It seems really ridiculous, in view of the first cited 
decision, for the same court at the same term in this 
latter case to say that their ruling therein is based on 
a “‘principle too familiar to require argument or au- 
thority.”’ 

Against the statement that the referee's finding of 
fact is conclusive on the appellate court at General 
Term, though that court would arrive at a different 
conclusion from the evidence, I cite the Court of 
Appeals which, in Finch v. Parker, 49 N. Y., at page 
8, speaking of the power of the General Term to re- 
view on appeal a referee’s finding of facts, says: ‘* The 
General Term had such power, and it was its duty to 
examine the question; and if the result was a convic- 
tion that the finding was not in accordance with truth, 
to reverse the judgment for error of fact and direct a 
new trial.” 

The confounding of the principles applicable to the 
determination of appeals from judgments founded on 
referees’ reports with those applicable to appeals from 
judgments based on the verdict of a jury, and the ap- 
plication to both of a principle which is clearly appli- 
cable only to a motion for a new trial in a case tried 
before a jury, or to an appeal from an order made on 
such a motion in such acase, seems utterly without 
excuse in view of the decision of the Court of Ap- 
peals in Godfrey v. Moser, 66 N. Y. 252, which very 
case is cited as authority by this same General Term 
in the case first quoted from above. See also Hubbell 
v. Meigs, 50 N. Y. 480, 484, and Parsons v. Brown, 5 
Hun, 112. 

There can be no excuse for any such errors as are 
here pointed out, and there must be some radical de- 
fect in the methods of a General Term which can 
place itself on record in such a predicament as is here 
noticed. LEx. 

Nuzw York, September 14, 1878. 
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BENCH AND BAR. 


Ex-Secretary Bristow has become a member 
of the New York Bar. 


Mr. Justice Keogh, of the Irish Bench, has 


recovered from his insanity. 


The next term of the Supreme Court of the 
United States will commence on the 14th of October. 


Judge Hand of the Court of Appeals has 
returned from Europe. Judges Earl and Miller are 
still abroad. 


Mr. Justice Miller of the Supreme Court of 
the United States has entirely recovered from his 
serious illness. 


They tell a capital story in the Temple of 
ex-Chief Baron Pollock, that one who wished him to 
resign waited on him, and hinted it, suggesting it for 
his own sake, entirely with a view to the prolongation 
of his own valued life, etc. The old man arose, and 
said, with his grim, dry, gravity: ‘*‘ Will you dance 
with me?”’ The guest stood aghast as the Lord Chief 
Baron, who prided himself particularly upon his legs, 
began to caper about w ith a certain youthful vivacity. 
Seeing his v isitor standing surprised, he capered up to 
him, and said, ‘‘ Well, if you won’t dance with me, will 
you box with me ?”’ And with that he squared up to 
him, and, half in jest, half in earnest, fairly boxed 
him outof the room. The old Chief Baron had no 
more visitors anxiously inquiring after his health, and 
suggesting his retirement. 


There is a good story, which has the advan- 
tage of being true, and is to the credit of Sir John 
Holker. As the English Attorney-General was enter- 
ing the House the other night he saw a stranger stand- 
ing in the corridor inquiring after a member. The 
member in question happened to be a friend of Sir 
John’s, and desirous of obliging him, he said to the 
stranger, ‘* Come along, I'll get you in.”’ The stranger 
followed, and Sir John passed him into the speaker’s 
gallery. As he turned to go away, the man held out 
his hand, and before the Attorney-General quite 
realized his position, he found he was the possessor of 
six pence. Sir John was very proud of the coin and 
showed it to his colleagues on the T'reasury Bench, 
affirming that it was the most easily earned six peuce 
he possessed. 


Mr. Chitty relates 


an anecdote of a young 
attorney who had been carrying on a correspondence 
with a young lady, in which he had always, as he 


thought, expressed the greatest caution. Finding, 
however, that he did not perform what he had led the 
lady to believe that he would, she brought an action 
for breach of promise of marriage against him. When 
his letters were produced on the trial, it appeared that 
he had always concluded — “‘this, without prejudice, 
yours faithfully, C. D.” The judge facetiously left it 
to the jury to determine whether these concluding 
words, being from au attorney, did not mean that he 
did not intend to prejudice the lady; and the jury 
found accordingly. 


NEW BOOKS AND NEW EDITIONS. 


BRANDT ON SURETYSHIP AND GOARANTY. 


The Law of Suretyship and Guaranty as administered by 
Courts of Countries where the Common Law prevails. By 
George W. Brandt of the Chicago Bar. Chicago: Cal- 
laghan & Company, 1878. 

oe object of this treatise as stated by its author is 

to present a comprehensive view of the law, re- 
lating to the subject discussed as administered by 
the courts of the countries where the common law 
prevails. The author states that he has examined all 
the reports, and the points decided in such cases, as 
related to sureties and guarantors, have been carefully 





noted, and it is supposed that references appear to sub- 
stantially all the reported cases bearing upon the sub- 
ject. Some nine thousand cases are referred to, and 
we judge that every valuable authority upon this com- 
prehensive branch of the law is noticed. The contract 
generally is first discussed, then the bearing of the 
statute of frauds upon it is noticed. A consideration 
of the liability of the surety generally is followed by 
one in relation to such liability, when the principal is 
discharged or not originally bound. Then are noticed 
the topics of continuing guaranties of suretyship for a 
limited time or purpose, of accommodation makers and 
indorsers of negotiable paper, and of notice and de- 
mand necessary to charge a guarantor. Next follows 
a statement of the rights of sureties against the prin- 
cipal, the creditor, and third persons, and between 
each other. The principles relating to subrogation are 
then set forth, followed by several chapters, wherein 
the discharge of the surety through various means is 
considered. The subject of suretyship as relating to 
various cases of legal and official obligations is then con- 
sidered, and the statutes regulating the contract are also 
discussed. The closing chapter of the work relates to 
evidence. As will be seen, the work is comprehensive, 
and is as logically arranged as the nature of the subject 
permits. The work is well indexed and contains a 
carefully prepared table of cases cited. The mechan- 
ical execution of the volume is excellent. 
sanieenscsiiiiiatmntiia 
COURT OF APPEALS DECISIONS. 

i following decisions were handed down Tuesday, 

September 17, 1878: Ansonia Brass and Copper Co. 
v. Babbitt. No. 287. Judgment reversed, and new trial 
granted. Opinion by Andrews, J. —— Baird v. Mayor, 
etc., of New York. No. 419. Order affirmed. Opinion 
by Andrews, J.—— Birkbeck v. Ackroyd. No. 271. 
Judgment affirmed. Opinion by Andrews, J.— Booth 
v. Farmers and Mechanics’ Bank of Rochester. No. 50. 
Order affirmed and judgment absolute for defendant 
on stipulation. Opinion by Rapallo, J.—— Bostwick 
v. Burnett. No. 258. Judgment reversed and new trial 
granted. Opinion by Rapallo, J. — Brown v. Thurber. 
Motion denied with $10 costs. No opinion. —— Bush- 
nell v. Chautauqua Co. Bank. No. 220. Judgment 
affirmed, save that costs of court below and this court 
be paid out of fund, but with leave’to defendant to 
answer over on payment of costs by it. Opinion by 
Rapallo, J. —— Carnana v. Cohn. No. 259. Judgment 
affirmed. No opinion. —— Cornish v. Farm Buildings 
Insurance Co. No. 226. Judgment affirmed. Opinion 
by Rapallo, J City of Troy. No. 180. 
Judgment reversed and uew trial granted. Opinion 
by Rapallo, J. Green v. Bates. No. 29. Judg- 
ment reversed and new trial ordered. Opinion by 
Rapallo, J.—— Greenfield v. People. No 415. Judg- 
ment reversed and new trial ordered. Opinion per 
Curiam. —— Hubbell v. Great Western Insurance Co. 
No. 123. Judgment reversed and new trial ordered. 
Opinion by Rapallo, J.— Hudson River Bridge Co. 
v. Patterson. No. 272. Judgment affirmed. Opinion 
by Church, C. J.——Hume v. Mayor, etc., of New York. 
No. 106. Order of General Term reversed and judg- 
ment on verdict affirmed. Opinion by Rapallo, J.— 
Jaffray v. Brown. No. 282. Order affirmed and 
judgment absolute on stipulation. Opinion by 
Rapallo, J.—Johnson v. National Bank of Gloversville. 
No. 268. Judgment affirmed. Opinion bs Rapallo, J. 
McUafiin v. City of Cohoes. No. 280. Judgment af- 
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firmed. Opinion by Church, C. J.—Mowry, Jr., v. 
Rosendale. No. 248. Order affirmed, and judgment 
absolute for plaintiff on stipulation. Opinion by Hand, 
J.—National Bank of Schuylerville v. Lasher. No. 
158. Judgment affirmed. Opinion per Curiam.—— 
National Bank of Schuylerville v. Vanderwerker. No. 
159. Judgment affirmed. Opinion per Curiam.— 
Payne v. Wilson. No. 269. Judgment affirmed. Opin- 
ion by Folger, J. People v. New York Central & 
Hudson R. R. R. Co. No. 5. Judgment of General 
Term modified by granting a new trial, and as modi- 
fied affirmed. Opinion by Church, C. J.— People v. 
Pettit. No. 229. Judgment reversed and new trial 
ordered. Opinion by Church, C. J.——People ex rel. 
Murray v. Justices of Special Sessions. No. 434. Judg- 
ment affirmed. Opinion by Church, C. J.——People 
ex rel. Van Keuren v. Board of Auditors of Esopus. 
No. 217. Order affirmed. Opinion by Andrews, J. 
— Pope v. Hanmer. No. 160. Judgment affirmed. 
Opinion by Church, C. J.— Prentice v. Geiger. No. 
123. Judgment affirmed. Opinion by Andrews, J. 
— Riggs v. Purssell. No. 418. Order of General 
Term reversed and order of Special Term affirmed, ex- 
cept that portion which declares the sum decreed 
against the appellants for deficiency satisfied, and 
without costs to either party in this court or the court 
below. Opinion by Rapallo, J.— Schwarz v. Oppald. 
No. 252. Judgment affirmed. Opinion by Rapallo, 
J.—Welch, In re, application of. No. 210. Order 
affirmed. Opinion by Rapallo, J. 
an 


NOTES. 

\ E are afraid our excellent contemporary, the 

Chicago Legal News, has ‘put its foot in it.” 
The Solicitors’ Journal having innocently said some- 
thing about its being difficult for the ‘*‘ popular mind 
to grasp the idea of the majesty of the law as personi- 
fied, for instance, in the American courts, which, 
according to the description of a recent writer, consists 
of ‘an elderly gentleman, sitting on a cane bottom chair 
and expectorating thoughtfully,’’’ the Legal News 
reads ‘“‘our learned and respected contemporary” a 
lecture, and informs it among other things that, ‘“‘There 
is no country in the world where the judges of infe- 
rior courts of record preside with more dignity and 
indulge in less wrangles with attorneys, and are more 
respected by the bar and people, than in America.” 
This is all well enough, if it be true, and it ought to be; 
but we doubt if it will have its due weight on the 
minds of “ ourlearned and respected contemporary,” 
for in the very next article in the Legal News, we are 
given an account of “ professional etiquette on the fron- 
tier,’’ wherein is stated the cause of the great unpopu- 
larity of Judge Beck, ‘“‘Judge of Wyoming.’’ We 
quote: 

** He even carried his whim of professional propriety 
so far as to prohibit swearing in court, and is said to 
have fined a lawyer who swore at a witness during his 
cross-examination. Another peculiarity of this judge 
isadislike of seeing attorneys, when arguing a case 
before him, pass around a bottle of whisky, and he is 
said to be violently opposed to lawyers treating the 
jury to *‘drinks’’ while atrial is in progress. Judge 

eck is said to have violated common decency by re- 
fusing to proceed with a case until the attorneys en- 

ed in it should put out their pipes; and a commun- 
ity once rose in indignation when he ordered a lawyer 
to remove his feet from the judge’s desk.”’ 


This was all, no doubt, very difficult for the *‘ popu- 
lar mind” to submit to, but when Judge Beck in- 





structed the grand jury “to indict every man who 
indulged in gambling, or sold liquor without a license, 
the outraged public demanded his removal.’ As is 
usual under like circumstances in this country, the 
Legislature was “seen,’’ and the result was that a “‘re- 
districting act’’ was passed, and Judge Beck was 
assigned to a district without ‘a town ora court house, 
and entirely uninhabited, except by military garri- 
sons, Indians and wild beasts.’’ The “popular mind” 
was thereby satisfied. Of course, Judge Beck was not 
a * politician ’’ —a “‘ machine politician ’’— or he never 
would have so run counter to the ‘‘ sense of the peo- 
ple’’—and this suggests the wonder, how, not being a 
“politician,’’ he got his appointment—but however that 
may be, the Legal News should have remembered that 
the degenerate foreigner is not up in these matters, 
and should have kept its lecture and Judge Beck’s case 
apart. By the way, we believe that women are voters 
and “‘lawyers”’ in Wyoming. 


The London Law Journal thus comments upon the 
subject of law reformin England: The session of 1878 
has done nothing whatever in the way of law amend- 
ment; but by this time law reformers ought not to be 
surprised or discouraged by a blank year. There are 
several reasons for the slow progress of law reform. 
Though the public grumble about the law and laugh 
at the comic abuse of lawyers, yet they hold the law 
to be, on the whole, excellent, and have full faith in 
our profession. The instincts of the nation—we do 
not, of course, now speak in a political sense—are 
fundamentally conservative, and there is a very nat- 
ural disinclination to change the laws. The laws are 
not so faulty as to be oppressive, and the English peo- 
ple do not get enthusiastic about a grievance that does 
not pinch them. Parliament, reflecting the views and 
disposition of the nation, always closely examines any 
law bill; and the House of Commons conscientiously 
and firmly refuses to delegate its authority, in respect 
to law bills, to the experts — that is, the lawyers —in the 
House. Then the judicature acts were a large dose of 
law reform; and, for a time, it has appeared to ex- 
haust the law-amending energy of Parliament. We 
are not discomfited by a session that is barren of law 
reform, for we know that if reform were urgent, it 
would not bedelayed. Let it not be supposed that we 
have adopted the doctrine of finality, which is not, 
never has been, and never can be, applicable to the 
law. Society is not made for the law, but the law for 
society; and, since society is constantly changing, the 
law requires to be changed. The law reformer will 
never have to complain that his occupation has gone. 
but at present there is no such discrepancy between 
the provisions of the law and the requirements of 
society as to make law reform a burning question. 
The Criminal Code Bill, which we are very fully re- 
viewing in our columns, is in every respect a truly 
grand measure. It has been referred to a Royal com- 
mission, and Parliament will not delegate its authority 
or compromise its dignity by accepting, so far as codi- 
fication of the existing law is concerned, the decisions 
of the eminent jurists who constitute the commis- 
sion. If so, we may hope that the session of 1879 will 
be distinguished as the Criminal Code Session. On 
the whole, there is not much reason for law reformers 
lamenting the barrenness of the past session, whilst 
they have reason to hope that the next session will be 
fruitful. 
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We have now ready Mr. Irving Browne’s SHoRT 
SrupIEs oF GREAT LAWYERS, containing the clearest, 
most vigorous and most interesting biographies that have 
yet been written of the most prominent of the English 
aud American lawyers and judges, from Coke to 
Choate. The book contains 386 pages, and is hand- 
somely printed and bound. Price $2.00. 
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The publishers of the ALBANY LAW JouRNAL will 
send the General Laws of the State of New York passed 
in 1878, including all laws relating to the city of New 
York, well bound in law sheep, on receipt of $2.00. 
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CURRENT TOPICS. 


HE recent decision of the Court of Appeals of 
this State in the case of People ex rel. Murray 
v. Justices of Special Sessions, appearing in our 
present issue, settles a question of some consider- 
able importance. The court holds that the pro- 
vision in the State Constitution that ‘‘the trial by 
jury in all cases in which it has been heretofore 
used shall remain inviolate forever,” does not apply 
to petty offenses triable before a Court of Special 
Sessions. This will put an end to a practice which 
has been used very successfully, especially in popu- 
lous counties, to shield petty offenders from punish- 
ment. When one accused of a trifling misdemeanor, 
such as assault and battery, or being a disorderly 
person, was brought before a police magistrate for 
trial, his counsel would demand a trial by a com- 
mon law jury of twelve men, which demand the 
magistrate would have no power to comply with. 
The case would, therefore, if such a trial was a 
matter of right, have to be sent to a higher court 
and an indictment be found before the accused 
could be put on trial. The accused would give 
bail, and this, in nine cases out of ten, would end 
the matter, as the district attorney would not bring 
it before the grand jury because of its triviality. 
If the inferior magistrate should persist in trying 
the accused, his decision would be brought before 
the higher court by certiorari, the violation of the 
constitutional provision mentioned being alleged 
as error. To the certiorari, in many instances, no 
return would be made, and when a return was made, 
as a rule, no further notice would be taken of the 
matter. Under the decision of the Court of Ap- 
peals, this clearing of petty offenders, for the reason 
that the court, which is established to try them, can- 
not afford them their legal rights, and the court 
which can afford them their rights is unable to try 
them because of other business, will be done away 
with. 


Vor. 18.— No. 13. 





The annual meeting of the State Bar Association, 
which will be held in Albany, on the 19th of 
November, promises to be one of unusual interest. 
The annual address will be delivered by Mr. Justice 
Miller, of the Supreme Court of the United States, 
than whom there is no one better worth or more 
likely to secure the hearing of every lawyer. The 
address of the President, Judge Porter, will of 
course be good. Those who heard his address last 
year remember it as one of the ablest and most ex- 
quisite ever listened to. Then there will be papers 
on subjects of current interest by some of the best 
writers in the State, and discussions of topics of 
practical moment, including, we trust, the new 
Revision, which deserves to be thoroughly canvassed 
by the bar. The meeting will probably terminate 
with a dinner which ought to be and can be made 
one of the most agreeable and useful features of the 
programme. One of the avowed objects of the 
Association is ‘‘ to cherish a spirit of brotherhood 
among the members thereof,” and this can perhaps 
be done no more easily than by getting their ‘‘ legs 
under the mahogany.” We hope the profession, es- 
pecially the younger members of it, have not for- 
gotten the ‘‘Prize Essay.” The chairman of the 
committee on prizes—Prof. Edwards—has thus far 
received but three essays. As the prize cannot be 
awarded unless there are at least five competitors, 
this valuable feature of the Association seems likely 
to fail through default of the members. We hope 
there are other essays yet to come, and that others 
will still be written. The subject is ‘‘The Ameri- 
can Constitution,” and the prize is $250. 


The Bar Association of New York city has taken 
action in reference to the fees and charges of the 
court officials of the metropolis, by directing a 
presentment to the grand jury of the findings of 
a committee of the Association upon the subject of 
extortions. The committee mentioned, report that 
fees and charges not authorized by law, or in excess 
of those allowed by law, are and for many years 
past, have been habitually demanded and collected 
in the offices of the sheriff, county clerk and regis- 
ter, and in the surrogate’s, marine and district 
courts; and ‘‘that the fact of such excessive charges 
is notorious and within the constant and almost 
daily experience of all the members of the legal 
profession.” Specifications also accompany the 
report. We are glad that the Association has taken 
this step, for the exorbitant charges of officials not 
only in the city of New York, but elsewhere, have 
long been very properly a matter of complaint. 
The emoluments of the inferior officials of some of 
our courts, holding positions where no ability or 
special training is required, exceed the salaries of 
the highest judicial officers, and a large share of 
these emoluments comes from unlawful charges. It 
behooves the legal profession to act in the matter, 
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for, by these illegal exactions, litigation is made ex- 
pensive and many are thereby deterred from under- 
taking it. ea) 

The United States District Court for the Southern 
District of New York, in the case of Luckmeyer v. 
Lackmeyer, decided on the 21st inst., holds that a 
discharge in bankruptcy does not release a husband 
from liability to pay alimony under a decree in a 
divorce action. The bankrupt law, according to 
this decision, contemplated a release from debts 
growing out of contracts incident to business, and 
not one from the obligation imposed upon a citizen 
by the State to support his wife and family, in order 
to prevent them from becoming a public charge. 
The old maxim, that the law regardeth in great 
esteem life, liberty and dower, will now have to be 
amended by adding alimony to the list. 


The Governor-General of Canada in a speech deliv- 
ered at Toronto, on the 24th inst., alludes to the 
advantages possessed by that country, among which 
he names the independence of the judges. He says, 
that ‘‘ notwithstanding what has been done else- 
where, I do not think the Canadian people will ever 
be tempted to allow the judges of the land to be 
constituted by popular election. Still on this con- 
tinent there will always be present in the air, as it 
were, a certain tendency in that direction, and it is 
against this I would warn you.” The fears of the 
Governor-General as to the results of a popular 
choice of judges have been shared by some of the 
ablest men in this country, yet where the experi- 
ment has been tried it cannot be said that the judi- 
ciary are not independent, and it is certain that 
many of the elected judges are men of very great 
ability. Whether elected or appointed, the inde- 
pendence of judicial officers depends very much on 
the tenure of their offices. Where a judge is secure 
in his position for a long period, or during good be- 
havior, he has every inducement to do his duty and 
hardly any to do otherwise. If dependent for con- 
tinuance in office upon popular or executive favor 
he has an interest in keeping that favor, and is liable 
to shape his judicial action in reference to that in- 
terest. While there may be a yielding to popular 
demands by judges seeking a re-election, this is no 
more dangerous than actions such as those of Jeff- 
reys designed to curry executive favor. 


The Governor of South Carolina has replied to 
the letter of the Governor of Massachusetts wherein 
the reasons for a refusal to surrender Kimpton to the 
South Carolina authorities are given. The refusal to 


surrender and the reasons therefor are very sharply 
criticised, but the Governor says that South Car- 
olina has no possible redress, thus indirectly admit- 
ting that the executive of a State has a discretion in 
regard to the surrender of offenders demanded by 
the authorities of another State. 





NOTES OF CASES. 


N North v. Henneberry, recently decided by the 
Supreme Court of Wisconsin, a conveyance of 
land was made to the grantor of plaintiff by a deed 
which was executed by one Henneberry, who was 
described in the deed as the attorney in fact of one 
Powers, the owner of the land, and having authority 
to convey the same, which statements were true. 
The deed contained a covenant of warranty. After 
its execution the signature to the deed was altered 
so as to read, ‘* Powers by his attorney in fact, Hen- 
neberry.” It was held that this alteration was 
material and would render the deed void as to the 
covenants therein, but it would not destroy or 
divest any estate which might have vested in the 
grantee at the date of its delivery. The deed was 
only rendered so far void that no action could be 
maintained on any covenant therein by any party to 
the alteration, and such party could not avail him- 
self of the covenants to protect or perfect his title 
under the deed. In Woods v. Hilderbrand, 46 Mo. 
284; 2 Am. Rep. 513, it is held that an alteration in 
a deed of conveyance by a grantee after delivery 
does not affect the legal title or reinvest the same 
in the grantor, although a fraudulent and material 
change may disable the holder from bringing an 
action upon its covenants. The court in that case 
says: ‘It is a mistake to suppose that an alteration 
in a deed of conveyance after delivery operates to 
reconvey the title to the original grantor. A total 
destruction of the instrument will not have that 
effect, but the title remains in the grantee and he 
may bring ejectment upon it. The title passed by 
the deed; it has performed its office, and its con- 
tinued existence or integrity is not essential to the 
title.” See, also, Lewis v. Payne, 6 Cow. 71; Jack- 
son v. Gould, 7 Wend. 364; Herrick v. Malin, 22 id. 
388; Alexander v. Hickox, 34 Mo. 496. Whether a 
deed thus altered may be used in evidence of the 
real grant is not as well settled. In Withers v. 
Atkinson, 1 Watts, 236, and in Chisley v. Frost, 1 N. 
H. 145, it was held that it could not be used by the 
one altering it for any purpose; but in Doe v. Hirst, 
3 Stark. 60, and in Jackson v. Gould, supra, an 
altered deed was allowed to be read in evidence to 
sustain the title created by it. See, also, Lord Ward 
v. Lumley, 5H. & N. 87; Smith v. McGowan, 3 Barb. 
404; Barnett v. Thorndyke, 1 Greenl. 73. 


In Blumer v. Phenix Insurance Co. of Brooklyn, 
decided by the Supreme Court of Wisconsin on the 
23d of July last, an applicant for insurance upon a 
mill in reply to a question whether the mill was ever 
left alone, and whether there was a watchman in it 
during the night, said: “ No regular watchman but 
one or two hands sleep in the mill.” By a stipula- 
tion in the application, the applicant ‘‘ warrants, 
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covenants and agrees,” that the statements made by 
him ‘“‘are a true, full and just exposition of the 
facts and circumstances, condition, situation and 
value of the property,” and are ‘“ offered as a basis 
of the insurance requested,” and are made a special 
warranty, and the policy stipulated that it should 
be avoided by a false representation of the situation 
and occupancy of the property, etc. The court held 
that the answers made by the applicant were an 
express warranty by him that one or two of his em- 
ployees lodged in the mill every night, and was also 
a promissory and continuing undertaking which 
bound him to a substantial compliance with its 
terms during the life of the policy. The court sus- 
tained its views by a reference to these cases: Glen- 
dale Woolen Co. v. Protection Insurance Co., 21 Conn. 
19 (where it was held that an affirmative answer to 
this question, ‘‘Is there a watchman in the mill 
during the night,” was an engagement by the 
insured that a watchman would be kept in the mill 
every night); Sheldon v. Hartford Fire Insurance 
Co., 22 Conn. 235; Houghton v. Insurance Co., 8 
Mete. 114; Worcester v. Insurance Co., 9 Gray, 27; 
Clark v. Insurance Co., 8 How. 235; Ripley v. Insur- 
ance Co., 30 N. Y. 1386; First Nat. Bank v. Insurance 
Co., 50 N. Y. 45. See, however, Blood v. Insurance 
Co., 12 Cush. 472; Schmidt v. Insurance Co., 41 Tll. 
295; Smith v. Insurance Co., 32 N. Y. 399; Catlin 
v. Insurance Co., 1 Sum, 435; O'Neill v. Insurance 
0o., 8 N. Y. 122; Powers v. Insurance Co., 8 Phila, 
566; Brown v. Aitna Insurance Co., 40 Conn. 586; 
Benham v. United G. & LI, Ass. Co., 7 Exch. 744; 
Gilleat v. Insurance Co., 8 R. I. 282; US. F. & M. 
Ins. Co. v. Kimberly, 34 Md, 224; 6 Am. Rep. 325; 
Mickey v. Burlington Insurance Co., 35 Iowa, 174; 
14 Am. Rep. 494. 


In Schultz v. Pennsylvania Railroad Co., 6 W. N. 
Cas. 69, recently decided by the Supreme Court of 
Pennsylvania, the rule laid down by that court in 
Pennsylvania Railroad Co. v. Beals, 73 Penn. St. 504; 
13 Am. Rep. 753, that it is contributory negligence 
on the part of a traveler in the highway, when 
approaching a railroad crossing, to neglect to stop, 
look and listen is applied to a case where the rail- 
road crossing was in a village and no sign of warn- 
ing to indicate the existence of such crossing was 
placed over the highway. In this case the train of 
defendant was passing through the village at the 
rate of twenty-five miles an hour, and the signal 
required by statute was not given when it approached 
the crossing. Plaintiff’s intestate was approaching 
the crossing at the rate of twelve miles an hour in 
a covered carriage, and he slacked up but did not 
stop before going on the track. The court held 
that defendant was entitled to a nonsuit. The 


court says that the improper speed of the defend- 
ant’s train, inexcusable as it was, had its counter- 
part in the inexcusable speed with which the 





deceased entered upon the track. The opinion con- 
cludes thus: ‘‘ Nevertheless the frequent recurrence 
of such accidents, resulting in the loss of life, loudly 
demands legislation, at least in Pennsylvania, to 
protect the lives of persons both in the train and on 
the roadway.”’ 





In Wise v. Fuller, 29 N. J. Eq. 266, it is said that 
it is well settled that to make a promise on the part 
of the grantee of land to pay a mortgage debt 
thereon effective against him, it must be made to 
one personally liable legally or equitably to pay the 
mortgage debt, and if there is a break anywhere in 
the chain of liability, all the subsequent promises 
are without obligation. In King v. Whitley, 10 
Paige, 465, the grantee of an equity of redemption 
of mortgaged premises, who was not interested in 
the payment of the mortgage, except so far as it 
was alien on the premises, conveyed to a grantee 
who assumed the payment of the mortgage, and it 
was held that the last-named grantee was not liable 
to the holder of the mortgage for a deficiency in the 
foreclosure sale. In Trotter v. Hughes, 12 N. Y. 
75, the same doctrine is maintained. See, also, 
Crowell v. Currier, 12 C. E. Gr. 152 and 650. The 
cases where effect is given to promises of this 
nature in favor of those who are not parties to the 
contract, rest upon the ground that the person ob- 
taining the promise, and from whom the considera- 
tion proceeded, intended it as a gift to the one in 
whose favor it is to be performed. See Bleeker v. 
Bingham, 3 Paige, 246; Dutton v. Poole, 1 Vent. 
318; Schemerhorn v. Vanderheyden, 1 Johns. 139; 
Starkey v. Mill, Style, 296. 


The Supreme Judicial Court of Massachusetts, in 
the case of Poor v. Humboldt Insurance Co., decided 
last month, held the insured to a strict compliance 
with a warranty as to occupation. In that case the 
insured property was a hotel situated at a watering 
place, and the policy contained this clause: “ War- 
ranted a family to live in said house throughout the 
year.” The owner of the hotel had a number of 
men at work for him, two of whom slept and kept 
their trunks and clothes in a room in the hotel, tak- 
ing their meals and spending their evenings at 
another house, coming to the hotel at bed time, 
going through the house with a dark lantern before 
retiring and leaving it before breakfast the next 
morning. They went there sometimes in the day- 
time to change their clothes. There was no other 
occupancy. The court said that taking the word 
‘¢family ” in its ordinary and popular sense it could 
see no ground for holding that the two workmen 
constituted a family within the meaning of the 
policy, and it held that the insured had not complied 
with the conditions of the policy and could not recov- 
er for lossthereunder. See, also, Daniels v. Hudson 
Riv. Ins. Co., 12 Cush, 416. 
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SALES BY SAMPLE. 


HE Supreme Court of Pennsylvania announced a 
novel rule in the law regarding sales by sample 
in the case of Boyd v. Wilson, 83 Penn. St. 319; S. 
C., 24 Am. Rep. 176. It was therein held that a 
sale by sample, in the absence of fraud or of circum- 
stances indicating that the sample is to be taken as 
a standard of quality, implies no warranty of qual- 
ity, but only that the goods are of the same kind 
as the sample and merchantable. From this 
decision Mr. Justice Sharswood dissented. 

This decision seems to be well fortified by former 
decisions in the same State, but we much doubt if 
it finds support elsewhere. 

Mr. Benjamin, in his excellent work on Sales, 
says, § 648: ‘‘Of implied warranties in sale of chat- 
tels there are several recognized by law. The 
first and most general is, that in a sale of goods by 
sample, the vendor warrants the quality of the bulk 
to be equal to that of the sample;” and this rule, 
he says, ‘is so universally taken for granted that it 
is hardly necessary to give direct authority for it.” 
The editor of the American edition has added a 
large number of cases in which this rule is followed. 

So in Story on Sales, § 376, in considering the 
exceptions to the rule caveat emptor, itis said: ‘* The 
next exception is where goods are sold by sample; 
in which case a warranty is implied that the bulk 
corresponds to the sample in nature and quality. 
The exhibition of a sample is equivalent to affirma- 
tion that all the goods sold by it are similar, and if 
they be not, the vendee may rescind the contract.” 

This rule is so well established that it requires no 
support by citation of authorities, but its application 
is a matter that may bear a little illustration. 

The mere circumstance that the seller exhibits a 
sample at the time of the sale will not of itself make 
it a sale by sample so as to raise an implied war- 
ranty as tothe quality of the goods. The contract 
must be made solely with reference to the sample 
exhibited, and the parties must understand that 
they are dealing upon the understanding that the 
bulk corresponds with the sample. Beirne v. Dord, 
5 .N. Y. 95; Hargous v. Stone, id. 73; Waring v. 
Mason, 18 Wend. 425; Cousinery v. Pearsall, 4.N. 
Y. Supr. 113; Day v. Ragnet, 14 Minn. 273; Brad- 
ford v. Manly, 13 Mass. 139, per Parker, C. J. 

The question whether goods are sold by sample 
or not is a question of fact. Andrews v. Kneeland, 
6 Cow. 354; Hargous v. Stone, 5 N. Y. 73. 

Where the purchaser has an opportunity to inspect 
the bulk of the goods, is requested by the seller to 
examine, and does examine, then it isnot a sale by 
sample and no warranty is implied. Thus, where 
the goods were hemp in bales, and the purchaser, 
at the request of the seller, examined several of the 
bales by cutting them open, and might have exam- 
ined all of them, it was held not to be a sale by 





sample and that no warranty was implied that the 
interior of the bales corresponded with the exterior. 
Salisbury v. Stainer, 19 Wend. 159. See, also, Kel- 
logg v. Barnard, 6 Blatchf. 279; 8. C., 10 Wall. 383; 
Hargous v. Stone, 5 N. Y. 738. 

In Hubbard v. George, 49 Ill. 275, where a pur- 
chaser of wheat by sample, on the arrival of one 
car-load hastily examined it, saying, ‘‘ it will do,” 
it was held that he was not thereby concluded from 
rejecting loads subsequently arriving under the same 
contract. 

The general rule, however, is, that where goods 
in several lots are purchased under an entire con- 
tract, the purchaser must either accept or reject all 
ornone. Mansfield v. Trigg, 113 Mass. 350; Morse 
v. Brackett, 98 id. 205; Couston v. Chapman, L. R., 
2 Sc. App. 250. 

If an inspection is ineffectual from the vendor’s 
fraud or fault it is no inspection. Heilbutt v. Hick- 
son, L. R., 1 C. P. 488, So, if by a defect not 
visible to the eye, the article has lost its distinctive 
character, as in Josling v. Kingsford, 13 C. B. (N. 
8.) 447, where the buyer not only inspected the 
samples, but the bulk, and the vendor said he would 
not warrant the strength of the ‘‘ oxalic acid ” sold, 
it was held that the purchaser was not bound to ac- 
cept, because by adulteration with sulphate of mag- 
nesia the article had ceased to be ‘oxalic acid.” 
And see Williams v. Shafford, 8 Pick. 250. 

But where a sale was by sample of an article 
which the vendor called seed-barley, but said he 
did not know what it really was, and the bulk cor- 
responded with the sample, it was held that the 
buyer took at his own risk, whether it was seed- 
barley or not. Carter v. Crick, 4 H. & N. 412. 

That the manufacture of an article impliedly 
warrants it against secret defects arising from the 
manufacture is settled. Hoe v. Sanborn, 21 N. Y. 
552, and cases cited; Jones v. Just, L. R., 3 Q. B. 
197. So, if a manufacturer agrees to furnish goods 
according to sample, the sample is to be considered 
free from any secret defect of manufacture not dis- 
coverable on inspection and unknown to both 
parties. Heilbutt v. Hickson, L. R., 7 ©. P. 438. 
But there is no implied warranty against a secret 
defect in both the samples and the goods where 
the seller is not the manufacturer. Dickinson v. 
Gay, 7 Allen, 29. 

Where an average sample is exhibited taken from 
a number of packages by drawing samples from 
each and mixing them, the purchaser cannot reject 
any of the packages on the ground that they are 
inferior to the average; the true test is, whether, if 
all the packages were mixed together, the quality 
of the resulting bulk would equal the sample. 
Leonard v. Fowler, 44 N. Y. 289. 

And a custom may be proved that upon a sale of 
articles, such, for instance, as berries in bags by 
sample, the sample represents the average quality of 
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the entire lot. Schnitzer v. Oriental Paint Works, 
114 Mass. 123. 

But evidence is not admissible that, by the custom 
of merchants, there is an implied warranty that 
goods are not falsely or deceitfully packed. Bar- 
nard v. Kellogg, 10 Wall. 383; and see the American 
note to Wigglesworth v. Dallison, 1 Sm. Lead. Cas. 
Nor can a custom be proved limiting the time of 
the purchaser to examine and return the goods. 
Webster v. Granger, 78 Ill. 230. 

The purchaser of goods sold by sample should 
examine them without delay; and if he finds that 
they are not conformable to the sample, he may 
reject them and rescind the contract, giving imme- 
diate notice to the vendor. Should the vendor not 
acquiesce, the purchaser should place the goods in 
neutral custody and duly apprise the vendor. 
Couston v. Chapman, L. R., 2 Sc. App. 250; Free- 
man v. Clute, 3 Barb. 424; Park v. Morris, etc., Co., 
4 Lans. 103. 

Or if the vendor refuses to rescind, the purchaser 
may sell the goods at the best price he can obtain 
without notice to the vendor of the time and place 
of sale, Messmore v. N. Y. Shot Co., 40 N. Y. 422. 

The burden of proof to show that goods corre- 
spond with the sample is on the vendor in a suit for 
their price. Merriman v. Chapman, 32 Conn. 146. 

ininailbianitapl 
A QUESTION IN EXTRADITION. 
To the Editor of the Albany Law Journal: 

Srr—A member of the Detroit Bar has called my 
attention to an extradition case which has recently 
occurred in Michigan. The facts, as stated, were 
these: 

An accused party was arrested in Michigan, by a 
warrant issued by the Governor of that State in com- 
pliance with a demand ,for his delivery, as a fugitive 
criminal, made by the Governor of New York. The 
crime charged against him was that of obtaining prop- 
erty on false pretenses. A writ of habeas corpus was 
sued out in his behalf; and the judge who heard the 
case upon the return to the writ, discharged the pris- 
oner, holding *‘ that it had not been made sufficiently 
to appear to the Governor of Michigan, before the 
issuing of his warrant, that the offense charged in the 
indictment was a crime under the laws of New York, 
and the Governor of Michigan therefore never ob- 
tained jurisdiction.” 

This is equivalent to saying that the arrest was with- 
out any authority of law. If the Governor of Michi- 
gan had no jurisdiction in the case as presented to 
him by the Governor of New York, then he certainly 
had no authority to order the arrest. Taking the case, 
as stated by the Detroit lawyer, we assume that the 
want of jurisdiction was not due to the fact that no 
requisition had been made, or that no indictment had 
been found against the party, charging the crime 
alleged, or that a copy of this indictment, certified as 
authentic by the Governor of New York, was not 
produced as the basis of the requisition. The diffi- 





culty in the case consisted in the fact that the papers, 
presented to the Governor of Michigan, did not, in the 
judgment of the court, “sufficiently’’ show to him 
that the acts alleged in the indictment were criminal 








under the laws of New York. He had some evidence 
to this effect in the indictment, in the authenticated 
copy thereof, and in the requisition thereupon; but it 
appears that, in the estimate of the judge, though not 
in that of the Governor, this was not deemed suffi- 
cient so to establish the fact as to give the unecessary 
jurisdiction to order an arrest. 

What was wanting in the case is suggested by the fol- 
lowing questions proposed by the member of the De- 
troit Bar: 1. “Is the indictment itself sufficient, or 
must it be supplemented by evidence that the facts 
alleged constitute acrime by law?” 2. ‘Is the repre- 
sentation of the demanding Governor that the party 
is charged with acrime wnder the laws of his State 
proof sufficient, or must he send with the requisition 
a certified copy of the statute, or produce other evi- 
dence legally competent under the laws of the State 
on which the demand is made, aside from the indict- 
ment?’’ These questions indicate the reasons why 
the judge, in hearing the case upon habeas corpus, held 
that it did not, for the purpose of arrest and deliv- 
ery, ‘‘sufficiently ’’ appear that the accused had com- 
mitted any offense against the laws of New York. 
The proof was legal so far as it went; but more proof 
was needed, showing that the acts set forth in the in- 
dictment were a crime against the laws of the de- 
manding State. This proof, as hinted by the ques- 
tions, might consist in ‘ta certified copy of the stat- 
ute’’ violated, or in such other evidence as would be 
“legally competent under the laws of the State upon 
which the demand is made.”’ 

The first thing to be said in regard to this case, as 
thus presented, is that the laws of Michigan furnish 
no rule to guide the Governor of that State in making 
the delivery of fugitive criminals, and no rule to guide 
courts in determining whether his action, when he has 
ordered an arrest upon the requisition of the Gov- 
ernor of another State, is conformable to law. The 
Compiled Laws (1871) of that State contain only two 
sections that refer to the extradition of fugitive crim- 
inals. One (section 7800) relates to the extradition of 
trespassers upon the public lands who have become 
fugitives, upon the demand of the Governor of Michi- 
gan ‘‘as provided in any act of Congress.’”’ The other 
(section 7944) relates in the proviso to a demand for 
the delivery of fugitive criminals, made by the Gov- 
ernor of Michigan upon the executive authority of an- 
other State or Territory, and declares that such a de- 
mand may be made upon informations filed and with- 
out a preliminary examination, and that the same pro- 
ceedings may be had “as provided by law in like cases 
of demand upon indictment filed.’’ Neither of these 
sections makes any reference to the delivery of fugi- 
tive criminals by the Governor of Michigan, and 
hence neither furnishes any rule to guide his action, 
or any rule for a court in deciding whether his action 
is according to law. 

A second remark is that, by the law of Congress, a 
demand made by the executive of one State or Terri- 
tory upon the executive of another State or Territory, 
if accompanied by ‘a copy of an indictment found or 
an affidavit made before a magistrate of any State or 
Territory, charging the person demanded with having 
committed treason, felony, or other crime, certified as 
authentic by the Governor or chief magistrate of the 
State or Territory from whence the person so charged 
has fled,”’ gives the necessary jurisdiction to order the 
arrest and delivery of the alleged fugitive. The law 
expressly says that, in these circumstances, “it shall 
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be the duty ”’ of the executive of the State or Terri- 
tory to which the accused has fled, ‘to cause him to 
be arrested and secured,’’ and then to cause him to be 
delivered to the proper authority. Not a word is said 
about any supplementary evidence beyond the copy of 
the indictment or affidavit, properly certified and al- 
leging the commission of acrime. The design of the 
certification is not legally to establish the fact that the 
acts alleged were actually done, or that being done, 
they are criminal, but to inform the executive to 
whom the demand is addressed that the copy is true 
to the original, and hence that such an original exists 
under the proceedings that appear on its face. The 
certification does not make the charge of crime, but 
simply authenticates the copy of that which does 
make the charge, and for this purpose it is conclusive. 
See The Matter of Manchester, 5 Cal. 237. The law of 
Congress clearly goes upon the supposition that a de- 
mand, accompanied by such a copy of an indictment 
or affidavit, makes a case in which executive jurisdic- 
tion for arrest and delivery is acquired. 

A third remark is, that it is not necessary for the 
Governor, in making a requisition for the delivery of 
a fugitive criminal, to declare that the acts alleged in 
the indictment or affidavit are criminal by the laws of 
the demanding State. This may be done, but it is not 
essential. In the form of a requisition adopted by 
the present Governor of New Jersey it is simply said: 
** Whereas, it appears by the annexed —— duly authen- 
ticated in accordance with the laws of this State that —— 
stand charged with the crime of ’’ ——, etc. So, also, 
in the form adopted by the present Governor of Penn- 
sylvania, it is said: ‘“‘ Whereas, it appears by the an- 
nexed —— which —— authentic and duly authenticated 
in accordance with the laws of this State, that —— 
stand charged with the crime of ’’ ——, etc. Here it is 
merely declared that *‘ it appears ’’ on the face of the in- 
dictment or the affidavit, of which an authentic copy is 
furnished, that the party demanded is thus charged with 
agiven crime. Itso “appears” to the executive making 
the demand, and, for the purpose of the demand, he is 
the sole judge of that question. He does not under- 
take to decide or to certify that the appearance of a 
crime because one is thus charged, is actually accord- 
ing to fact. It is not his business todo that, but is the 
business of a court and jury when the question of fact, 
if ever, shall come up for judicial determination. It 
is enough for him to proceed upon the appearance 
wheu it is the one that the law prescribes. Whether 
he shall add his opinion that the acts alleged are crim- 
inal according to the laws of the State or Territory of 
which he is the executive, or omit the expression of 
such an opinion, is a matter of no consequence one way 
or the other, so far as the validity of the requisition is 
concerned. There is no lawof New York State that 
imposes upon the executive the duty of expressing 
such an opinion when making a requisition, and no 
law of Michigan making the expression on the part of 
the demanding State a condition precedent to the 
delivery of a fugitive criminal by the Governor of 
Michigan. And there is no law of Congress to this 
effect. 

A fourth remark is that, if we have not misappre- 
hended the case, the ruling of the judge therein is 
plainly contrary to judicial precedents. The question 
has often been before the courts, upon a writ of habeas 
corpus, whether a party, arrested under an executive 
warrant, is legally restrained of his liberty; and the 
uniform decision, on the supposition that there was no 





question about identity or any previous jurisdiction 
having attached to him, that, if the papers on which 
the arrest was made were in due form of law, the re- 
straint was lawful, and, hence, that no relief, on habeas 
corpus, could be judicially furnished against the opera- 
tion of the executive warrant. The papers referred to 
in these cases were the requisition of the demanding 
executive, a certified copy of the indictment or affi- 
davit charging a crime against the person demanded, 
and setting forth the facts constituting such crime, 
and the executive warrant ordering the arrest and 
delivery of the party accused. 

A single case may be cited to illustrate the ground 
usually taken by courts. In The Matter of Clarke, 9 
Wend. 212, Chief Justice Savage, after referring to the 
law of Congress, said: ‘“‘ In order therefore to give the 
Governor of this State jurisdiction in such a case three 
things are requisite: 1. The fugitive must be demanded 
by the executive of the State from which he fled. 2. A 
copy of the indictment found or an affidavit made 
before a magistrate, charging the fugitive with having 
committed a crime. 3. Such acopy of the indictment 
or affidavit must be certified as authentic by the execu- 
tive. Ifthese prerequisites have been complied with, 
then the warrant of the Governor has properly issued, 
and the prisoner is legally restrained of his liberty.” 
See, also, The State v. Schlemn, 4 Harring. 577, and the 
opinion of the judges of the Supreme Court of Maine, 
6 Am. Jurist, 226. The courts, in hearing such cases 
upon habeas corpus, have frequently discharged pris- 
oners on the ground that the papers were in some 
respect not conformable to law, but never on the 
ground that the papers, being conformable to law, did 
not “sufficiently ’’ show that the acts alleged were 
criminal according to the laws of the demanding State, 
and needed therefore to be “‘ supplemented ’’ by some 
other evidence to this effect. 

A fifth remark is that the question, whether the 
party demanded shall be arrested and delivered up, is 
by the law submitted exclusively to the discretion of 
the executive authority of a State or Territory. If 
that authority refuses to make the delivery, no court 
can review its action, or compel it to do otherwise. 
And so, on the other hand, if that authority orders 
the delivery, no court has any power to vacate the 
order and discharge the prisoner, unless the proceed- 
ings upon their face show some want of conformity to 
law. Thisis the only ground upon which courts have 
any powerof action in such cases. It is not for them 
to judge whether it has ‘* been sufficiently made to ap- 
pear’’ to the executive authority that ‘ the offense 
charged in the indictment is a crime under the laws ’’ 
of the demanding State. Thelaw presumes that the 
indictment is at least some evidence that the acts 
alleged are criminal; and when the executive, in his 
exclusive power of arrest and delivery, has judged 
this evidence sufficient, and hence ordered the arrest 
and delivery, it is not for a court to say that the evi- 
dence was not sufficient, and on this ground vacate the 
order, and that too whether the offense charged is 
merely statutory or one at common law. No court 
can say this or do this, without encroaching upona 
function that is by law exclusively confided to execu- 
tive authority. If there was any legal evidence 
before that authority, the question of its sufficiency 
was for that authority to determine; and on this point 
its judgment is not reviewable by courts. An indict- 
ment properly found and certified is, for the purpose 
of extraditing the accused party, certainly one form of 
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the evidence that a crime has been committed against 
the laws of the State making the demand; and we are 
at a loss to see upon what theory a court is authorized 
to pronounce it insufficient when the executive to 
whom it is presented has judged it to be sufficient. 

It is quite possible that there were some features or 
grounds of objection in the case not stated in the com- 
munication of the Detroit lawyer; yet if he has cor- 
rectly presented the point on which the decision of the 
court turned, it is difficult to see where the judge got 
his law, except as he made it to his own order. The 
Governor of Michigan has very properly expressed the 
desire that this decision may be reviewed by the 
Supreme Court of that State. 

The question whether the Governor of the State or 
Territory, upon whom a requisition is made, may, in 
the exercise of his discretion, and in special circum- 
stances seeming to require it, insist that, before mak- 
ing the delivery, the copy of the indictment or affida- 
vit shall be ‘“‘supplemented ’’ by some other evidence 
showing the acts set forth to be criminal according to 
the laws of the demanding State, is an entirely differ- 
eut matter. Ordinarily he would and should require 
no evidence on this point beyond that involved in the 
requisition and the certified copy of the indictment or 
affidavit; yet it is supposable that a case might be pre- 
sented to him in which this would be proper, or that 
the point might be raised for his consideration in the 
interests of the party demanded. We believe that, in 
either event, he is competent, in virtue of the duty 
assigned to him, to consider and determine this ques- 
tion of fact in the light of any and all evidence that 
has a proper bearing uponit. This power seems to be 
necessarily involved in the very function which the 
law assigus to him, and not to any court in reviewing 
his action. No court can review his action, except on 
habeas corpus; and this power extends only to the 
legality of the papers, and has nothing to do with 
questions that belong exclusively to the executive 


authority. S. T. SPEAR. 
————_>—_——_ 


DAMAGES IN ACTIONS FOUNDED ON NEGO- 
TIABLE PAPER WHERE EQUITIES EXIST 
BETWEEN THE ORIGINAL PARTIES. 


‘TVHE measure of damages for the breach of a con- 

tract to pay money is the amount agreed to be 
paid, together with interest at the statutory rate from 
the time of the breach. 

There are cases which apparently are exceptions to 
this rule; among these is the reduced recovery in 
actions on negotiable paper where equities exist be- 
tween the original parties. 

These cases may be divided into two classes, first, 
those in which the holder takes the paper as collateral 
security, or in any manner holds it to the use of the 
party against whom the defense exists; in other words, 
a holder who would be liable to account to his indorser 
for the proceeds; secondly, those cases in which the 
holder is the absolute owner of the paper by purchase 
for less than the face value thereof. 

In cases of the first class the holder has been allowed 
to recover only such part of the amount of the note 
as he actually owns. A critical examination of these 


cases will show that this is not an exception to the rule 
stated. ; 

The first reported case in which the rule is applied, 
is Nash v. Brown, Chitty on Bills, *74, note (1817). In 
this case the bill was accepted as a present to the 





payee, who indorsed it to the plaintiff for a small sum 
advanced to him. Lord Ellenborough held that the 
plaintiff was entitled to recover only so much as he 
had actually advanced on the bill. 

In Jones v. Hibbert, 2 Starkie, 304 (1817), this rule was 
applied toadifferent state of facts. Plaintiff, a banker, 
discounted for Phillips & Co., a bill which had been 
accepted by defendant for their accommodation. It 
appeared that plaintiff had £150 belonging to Phillips 
& Co., which was applicable to the payment of the 
bill. 

Bayley, J., in deciding this case, said: ‘‘ If the plain- 
tiffs had been entitled to recover the whole, the de- 
fendant would have been entitled to recover the whole 
amount against Phillips & Co., and the latter against 
the plaintiff. To prevent circuity of action, the plaintiffs 
could have recovered no more than the balance due 
between them and Phillips & Co., and upon this view 
of the case the plaintiffs are not entitled to recover 
more than the balance.”’ 

Stoddard v. Kimball, 6 Cush. 469 ; Chicopee Bank v. 
Chapin, 8 Mete. 4; Allaire v. Hartshorne, 1 Zabriskie, 
665, adopt this rule and give the reason thatif the 
holder ‘‘ collected the whole face of the bill he would 
be liable to the indorser for the amount to which he 
recovered to his use, and that as the indorser would not 
be permitted to recover any thing from the maker, it 
is obvious that the holder as trustee cannot recover for 
the indorser.”’ 

There is a broad distinction between those cases in 
which the holder shall recover any part of the damages 
for the use of the transferor, as where the paper is held 
as collateral security for less than its face (Williams 
v. Smith, 2 Hill, 301; Allaire v. Hartshorne, 1 Zabris- 
kie, 665; Duncan v. Gilbert, 5 Dutcher, 521), and those 
cases in which the holder is the absolute owner of the 
whole bill; in the former cases the holder seeks to re- 
cover part of the bill for himself, and the balance as 
trustee of the indorser; and if the indorser personally 
could not recover against the maker because of the 
equities existing, the holder shall not recover that part 
of the bill which must be accounted for to the maker. 
In these cases the holder is first adjudged to be entitled 
to the whole damages, but an offset is allowed (as in 
Jones v. Hibbert) to the extent of the interest of the 
indorser in the bill to prevent circuity of action. But 
in the latter class above referred to (i. e., where the 
holder is the absolute owner of the whole bill) there cau 
be no circuity of action to be prevented, because the 
holder is not liable over to anybody for the damages 
recovered for the breach of contract contained in the 
bill. He holds no money to the use of the indorser, for 
the indorser parts with all his rights to the bill, and 
hence upon a recovery from the maker of damages to 
the whole amount, the indorser could not recover from 
the plaintiff, for there is no contract expressed or im- 
plied to account for the recovery or any part of it, 
and hence there can be no right to set upsuch an equit- 
able offset. 

If this view be correct, these cases form no excep- 
tion to the rule stated. 

The question then arises, why permit any inquiry 
into the amount paid by the holder to the indorser? 
This inquiry is pertinent only as bearing upon the ques- 
vion of notice actual or constructive. The inadequacy 
of price paid and the solvency or insolvency of the 
maker will have an important bearing upon the ques- 
tion of constructive notice (Gould y. Segee, 5 Duer, 270; 
Lay v. Wiseman, 36 Iowa, 305; Phelan v. Moss, 67 
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Penn. St. 59), for if actual or constructive notice of equi- 
ties to the holder can be shown (except in rare instances) 
he ceases to bea bona fide holder, and the bill in his 
hands is not the subject of the protection extended 
over negotiable paper in the hands of bona fide holders, 
for value, and hence can be only a non-negotiable chose 
in action, and subject to all the defenses existing 
between the prior parties and to which an assignee 
takes no greater rights than his assignor had. But 
where something of value has been parted with and no 
notice, actual or constructive, has been brought tothe 
holder, and the holder is the owner of the whole bill, 
there is no principle upon which any deduction can be 
made from the damages fixed as compensation in such 
cases. 

“It is essential to the utility of commercial paper as 
a medium of exchange, that the parties dealing with 
it, so long as they act in good faith, should be allowed 
to regulate its value by the responsibility of the parties 
bound thereby, and all the circumstances attending 
the transfer; and it would very much lessen the use- 
fulness of such paper if the purchaser for less than its 
face in the usual course of business holds it pro tanto 
subject to the defenses which the maker may have 
against the payee.’’ Layv. Wiseman, 36 Lowa, 305. 
* Public securities and those of private corporations are 
constantly fluctuating in price in the market, one day 
being above par, and the next below it, and often pass- 
ing withiu short periods from one-half of their nom- 
inal value to their full value. Indeed all sales of such 
securities are made with reference to prices current in 
the market and not with reference to their par value. 
It would introduce, therefore, inconceivable confusion 
if bona fide purchasers in the market were restricted 
in their claims upon such securities to the sums they 
had paid for them.’’ Cromwell v. Cownty of Sac, U. 8. 
Sup. Ct.,17 Alb. L. J. 264. 

These rules have been followed in Vinton v. Peck, 
14 Mich. 287; Bailey v. Smith, 14 Ohio, 396; Matthews 
v. Rutherford, 7 La. Ann. 225; and these cases, 
as well as the following, decide that the damages 
must be to the extent of the amount of the note and 
interest irrespective of the amount paid for it. Gould 
v. Segee, 5 Duer, 270; Miller v. Crayton, 3T. & C. 
360; Lay v. Wiseman, 36 Lowa, 305; and this view is 
adopted in Daniels on Negotiable Instruments, vol. 1, 
578, 584. The decisions are not uniform on the question 
and a review of those cases limiting the recovery to 
the amount paid brings us to the consideration of the 
second branch of this subject. These cases are Youngs 
v. Lee, 18 Barb. 192; Huff v. Wagner, 63 id. 214; 
Barger v. Wilson, id. 237; Todd v. Shelbourne, 8 Hun, 
510; Simpson v. Clarke, 2 Cromp. M. & R. 342; Hol- 
comb v. Wyckoff, 35 N. J. Law, 35; Petty v. Hinman, 
2 Humph. (Tenn.) 102, and Hohmanv. Hobson, 8 id. 107. 

These cases, so far as they are decided upon principle, 
proceed as follows: The note in the hands of the payee 
was not the evidence of any demand in his favor 
against the maker. In favor of a person receiving it 
before it was due, and parting with value on the faith 
of it, the law will give the instrument vitality for the 
purpose of protecting the dealer innocently parting 
with his money on the faith of appearances, justifying 
the conclusion that the person receiving it is author- 
ized to perform the act necessary to be done to obtain 
the money, and the reason on which the principle has 
been maintained, requires nothing more than a com- 
plete indemnity to him against probable loss. ‘‘No 


good reason appears for making avy discrimination in 





the application of the rule on account of the nature of 
the property, which may have been the subject of the 
sale.”’ 

In fewer words the courts in these cases, so far as 
they apply any principle, apply that of estoppel. 

This is believed to be a complete analysis of all, ex- 
cepting the two Tennessee cases. Those were suits in 
equity to restrain the collection of promissory notes 
purchased for less than their face, and the injunction 
was granted on payment of the amount of purchase- 
money; the principle in these cases being that a pur- 
chaser for less than the face value was not a bona fide 
holder, and hence not entitled to protection at all, but 
that he who seeks equity must do equity. 

It will be observed that whenever the question has 
arisen in the other cases of this class, such a purchaser 
has been held to be bona fide, so the Tennessee cases 
may be regarded as overruled. Huff v. Wagner, 63 
Barb. 214; Todd v. Shelbourne, 8 Hun, 510; Haig v. 
Wilson, 63 Barb. 237. 

In most of the cases cited, no reason for the decision 
is given, but the case is decided on authority. A review 
of these authorities will not be unprofitable. 

Stevens v. Corn Exchange Bank, 3 Hun, 147, is an 
action upon a certified check; the plaintiff had parted 
with nothing; it was held that he had not paid value 
and could recover nothing, and at p. 150 the court ex- 
pressly declares that it is not necessary in this case to 
decide the question under consideration. 

In Williams v. Smith, 2 Hill, 301, plaintiff took the 
note as collateral security for advances, and was per- 
mitted to recover only the amount due on the prin- 
cipal demand. 

In Cardwell v. Hicks, 37 Barb. 458, the plaintiff pur- 
chased the note for part cash, and part by the dis- 
charge of an antecedent debt. The discharge of the 
antecedent debt was held to constitute no consider- 
ation, and the recovery must be to the extent of the 
amount paid. 

One citation of this case states that this case was 
“cited approvingly’ in 36 N. Y. 130. Soit was to the 
extent that it decided that the discharge of a precedent 
debt, without surrender or relinquishment of any 
security in regard to the debt, will not constitute a 
transferee a bona fide holder so as to shut out equities 
between the original parties. 

In Platt v. Beebe, 57 N. Y. 339, the note was left with 
a bank under an arrangement that the indorser might 
draw against it, and it was held that the recovery 
could be only to the extent of the advances before 
notice of equity. 

Stalker v. McDonald, 6 Hill, 96, simply decides that 
the holder of a promissory note as collateral security 
for the payment of a debt can only recover to the 
amount of the principal demand. The dictwm in the 
opinion is on the authority of Edwards v. Jones, 7 Carr. 
& Payne, reviewed below. 

Wintle v. Crowther, 1 Crompton & Jervis, 316, decides 
that when a bill accepted by a firm is applied in part, 
with the knowledge of the party who takes the bill, to 
the use of an individual member of the firm, a secret 
partner, not known to the party who takes the bill, is 
not liable thereupon for so much as is not to the 
knowledge of the holder applied to the separate use 
of that individual. 

Weaver v. Barden, 49 N. Y. 286, was a suit to com- 
pel the transfer of stock; the stock had been sold to 
defendant for part cash aud the balance to be credited 
on account of antecedent indebtedness. It was held 
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* that this credit did not constitute a consideration, 
because nothing of value had been parted with, and 
the surrender was decreed on the repayment of the cash 
parted with. 

1 Parsons on Notes and Bills, 191, and cases cited, 
note e, and those cases are the cases above referred to, 
and also Brown v. Mott, 7 Johns. 361, and Bethune v. 
McCrary, 8 Ga. 114. 

Brown v. Mott was an action on an accommodation 
note taken with notice for which face value had been 
paid, and it was held that the knowledge did not affect 
the right to recover; ‘‘ but,” says the court, “‘ if he had 
purchased it or taken it up at a reduced price it would 
seem that he could recover only the amount paid,”’ re- 
ferring to Wiffen v. Roberts. 

Bethune v. McCrary was an action brought upon a 
note purchased after dishonor by plaintiff from defend- 
ant’s indorsee; it was held that plaintiff could only 
recover the amount that defendant had received from 
its indorsee; it was merely an action between indorsee’s 
assignor against indorser on the contract of indorse- 
ment not on the bill. 

Wiffen v. Roberts, 1 Esp. 251, is the leading authority 
for the ‘“‘exception”’ tothe rule. This action was on 
a bill of exchange by the indorsee against drawer; the 
plaintiff was nonsuited because the bill was presented 
on the second day of grace, and non-payment on that 
day was not such a default as would authorize recourse 
to a drawer. During the course of the trial Lord 
Kenyon said: ‘‘ When a bill of exchange is given for 
money really due from the drawee to the drawer, oris 
drawn in theregular course of business, the indorsee 
though he has not given to the indorser the full amount 
of the bill, yet may recover the whole, and be the 
holder of the overplus above the amount he has really 
paid to the use of the indorser; but where the bill is 
an accommodation and that known to the indorsee, 
and he pays but part of the amount, in such case he 
can only recover the amount he has paid for the bill.’’ 

With great deference to the opinion of the eminent 
jurist, it is suggested that if a billis issued for value, 
and is indorsed absolutely, and not merely to trans- 
fer aspecial property in the bill, the indorser upon a 
recovery never holds the overplus beyond the amount 
he has paid to the use of anybody. 

Jones v. Hibbert, considered supra; Nash v. Brown, 
6 Man. G. & 8.584; this is a mis-citation and must re- 
fer to Nash v. Brown, cited in the note to Chitty on 
Bills, 89, 12th Am. Ed., note x. The cases cited in this 
note, other than Nash v. Brown, are cases relating to 
gifts of bills. 

Allaire v. Hartshorne, supra; Parish v. Stone, 14 
Pick. 198, was an action on a note between the original 
parties. 

Stoddard v. Kimball, 6 Cush. 471, was on an accom- 
modation note, transferred as security; the recovery 
was limited to amount of original demand. 

In Hubbard v.Chapin, 2 Allen, 238, plaintiff advanced 
only a portion of the whole amount agreed to be paid 
on transfer, and before payment of balance, had notice 
of equities; held, that he could only recover to the 
extent he had made advances before notice. 

Petty v. Hinman, 2 Humph. 102, and Hohnan v. 
Hobson, 8 id. 127; bill to restrain collection of note 
was decided on the ground that the defendant was not 
abona fide holder, hence the vice went to the whole 
bill, but the chancellor would not grant the decree 
except upon the equitable principle that he who seeks 
equity must do equity. 





Simpson v. Clarke, 2 Cromp. M. & R. 342, decides that 
the purchaser for less than face value can only recover 
to the extent that he has parted with value. The ques- 
tion is treated as settled and is not considered. 

Youngs v. Lee, 18 Barb. 192. In this case the Gene- 
ral Term 6n the authority of Stalker v. McDonald, and 
Edwards v. J ones, post, reduced the judgment of full 
damages to the amount paid for the note; the plaintiff 
acquiesced in the judgment of the General Term, and 
the defendant appealed, and the judgment was affirmed 
by the Court of Appeals (12 N. Y. 551), but the question 
under consideration was neither raised nor considered. 

To these authorities might have been added Hol- 
comb v. Wyckoff, 35 N. J. L. 35, which decides that the 
principle of limiting the recovery is ‘‘a general one,”’ 
citing the usual roll of cases. 

Edwards v. Jones, 7 Carr. & Payne, 633. The plain- 
tiff in this case declared first on a promissory note for 
£100; and second, account stated. Plea, failure of 
consideration and that plaintiff is not holder for value. 
Replication, that plaintiff had it for a good and suffi- 
cient consideration as to part of the amount, to wit: 
£49 2s. 1d., and as to the residue of the first count and 
whole of the second a nolle prosequi. 

Whately, for plaintiff. ‘I believe that this issue 
lies on the defendant.’’ . 

Alderson, B. ‘ Yes, the defendant must begin.” 

Thomas, for defendant. ‘I have no witnesses.’”’ 

Alderson, B., to jury. ‘This issue lies on the de- 
fendant, and as he offers no evidence there must be a 
verdict against him.’’ 

This is the whole report, and if it is not an author- 
ity that the defendant has the affirmative on the trial 
of such an issue, it is not authority for any thing. 

All the “authorities ’’ that decide any thing bearing 
upon the question decide “ that the amount paid can- 
not impeach the title of the holder,” ‘‘ that the paper 
derives its vitality wholly from the circumstance that 
it has been obtained by an innocent purchaser and for 
value;’’ to these authorities let us add the principle 
claimed to govern, viz.: estoppel, and we have an 
analysis of all these cases. 

The protection afforded to commercial paper never 
depended for its existence upon estoppel, but is based 
on the custom of merchants. 55 N. Y. 461. 

If it is only necessary that the indorsee be a bona 
fide holder in order to invoke the protection thrown 
around negotiable paper; and if the paper be “ vital- 
ized,” it follows that it must be alive throughout the 
whole of it (for it is an entire contract and it cannot 
be “‘ vitalized’”’ as to part of its amount and notas to 
the whole), and if the holder is owner of the whole, 
then he must be protected as to the whole, and it 
follows that he must be entitled to the full damages 
resulting from a breach of such a promise, and the 
law has long since settled the measure of damages in 
such cases. 

There is no difference between the promise to pay 
money contained in a negotiable and that in a non- 
negotiable contract; if in the latter class the assignee 
holds a promise to pay to which the promisor has no 
defense, against the assignee, he must recover full 
damages according to the rule laid down, regardless of 
the amount paid for the promise. In what respect 
does the bona fide holder of negotiable paper differ 
from such an assignee of a non-negotiable promise? 
In the latter the promisor cannot set up any defense 
because he has none, and in the former he cannot set up 
a defense because the law relating to negotiable paper 
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prevents him; in either case he cannot defend; yet, 
the rule is attempted to be laid down that the bona fide 
holders and owners of negotiable paper shall be ex- 
cepted from the rule which regulates the damages sus- 
tained on the breach of contracts to pay money, and an 
inquiry into the price paid be permitted in order to 
ascertain the damages suffered. Why not be logical 
and extend this rule to the whole of such contracts? 
The sale or purchase of negotiable paper is one of 
the most usual of all commercial transactions and it 
is to be greatly regretted that the court of last resort 
in this State has not definitively settled the question 
(if it has not already done so in Park Bank v. Watson, 
42 N. Y. 490), and thus determine the liability of par- 
ties to a contract which is made more frequently than 
any other known to the law excepting the contract of 
sale. Jas. J. THOMSON. 


August, 1878. 
—_—_>_—-_ 


VALIDITY OF LAWS FOR THE TAXATION OF 
INSURANCE COMPANIES. 


SUPREME COURT OF PENNSYLVANIA, JUNE 3, 1878. 


INSURANCE CoMPANY OF NoRTH AMERICA Vv. COM- 
MONWEALTH. 


A State law imposing a tax upon the gross receipts of an 
insurance company chartered by such State is not in- 
valid under the Constitution of the United States, 
although it applies to business done by the corporation 
in other States. 


CTION for the Commonwealth of Pennsylvania 
against the defendant below to recover the 
amount of a tax of eight-tenths of one per cent on the 
gross amounts of premiums received by it on business 
done in States other than Pennsylvania. The defend- 
ant is an insurance company chartered under the laws 
of Pennsylvania, but having agencies, and doing busi- 
ness in other States and in the British provinces. The 
tax was imposed under a statute of Pennsylvania, and 
it was claimed on the part of the defendant that it was 
not liable to taxation upon premiums received on 
insurance made outside of that State. At the trial of 
the action a verdict was directed for the plaintiff sub- 
ject to the opinion of the court on these points: 

1. If the court shall be of opinion that the defend- 
ants are not liable for the tax laid by the Legislature 
of Pennsylvania on premiums of insurance received 
by the defendants in other States of the United States, 
and within the limits of the State of Pennsylvania, 
upon contracts of insurance made by the defendants 
in places without the limits of Pennsylvania, and with 
citizens of other States, then the verdict shall be set 
aside, and judgment shall be entered for the defend- 
ants. 

2. If the court shall be of opinion that the defend- 
ants are liable for taxes assessed upon such premiums, 
then judgment shall be entered for the plaintiffs upon 
the verdict. 

The court below gave judgment in favor of the Com- 
monwealth on the points reserved. 

The defendants thereupon took a writ of error, 
assigning among other grounds of error, these: 

The court below erred in deciding that the defend- 
ants below were liable to pay a tax to the Common- 
wealth of Pennsylvania, under the provisions of the 
act of 20th of March, 1877, on the gross amount of 
premiums received for all insurances effected in the 
States and Territories of the United States, at agencies 
established therein, by virtue of licenses and permis- 





sion granted by the governments thereof to the said 
defendants to transact their said business therein. 

Because the true intent and meaning of the said act 
was to impose a tax on the gross premiums of insur- 
ance collected and received in Pennsylvania for insur- 
ance effected within the said State, and not on gross 
premiums received and effected without the State of 
Pennsylvania. 

Because a tax on gross premiums received by the 
defendants, for contracts of insurance effected outside 
of the State of Pennsylvania, with citizens of other 
States and foreign couutries, is a a tax on the transac- 
tions or business of the country with citizens of other 
States and foreign countries, is within the prohibition 
of the Constitution of the United States, contained in 
Article I, section 8, giving to Congress the power to 
regulate commerce with foreign nations, and among 
the several States and with the Indian tribes. 

Morton P. Henry and R. C. Murtrie, for plaintiffs 
in error. 

J.. D. Gilbert, Deputy Attorney-General, and George 
Lear, Attorney-General,for defendant in error. 


AGNeEw, C.J. The question in this case is not doubt- 
ful, and were it so it would be our duty to resolve the 
doubt in favor of the State, lest she be deprived of 
redress in a higher court. The doctrine of States 
rights, in a sense which robs the Federal government 
of just rights, should not be invoked; but States 
rights as found in the Constitution, forbidding the 
enumeration of certain rights to deny others retained 
by the people, and declaring that the powers not dele- 
gated by the Constitution, nor prohibited by it to the 
States, are reserved to them respectively, or to the 
people, are justly the objects of careful protection by 
both State and Federal courts. The States are the 
pillars of the Union. Their fall, if dragged down by 
Federal power, must involve both in ruin. It is there- 
fore important that the boundaries of power be 
sacredly preserved. Yet these lines of demarcation 
are often faint, and even evanescent in some cases, but 
not so we think in this case. 

The question here is whether the State can-impose 
upon insurance companies, the creatures of her own 
hands, a tax on all their business as evidenced by the 
entire premiums brought into their treasury from all 
sources. That this is the scope and intent of the law 
we hold. 

Is this an interference with any grant of Federal 
power, on the ground that a part of their receipts is 
drawn from sources outside of the State? We think 
not. That it is not a tax in the sense of “ imports or 
duties laid upon imports or exports’ is plain. It is 
not laid on any property or article of commerce which 
can be imported or exported, but is simply a tax on 
money or its representative—on the results or avails 
of business—that which belongs to the corporation 
itself, and not the property of others. It is not a tax 
on property in another State, but on money which is 
in the treasury of the corporation within this State. 

It is said, it tranagresses the power of Congress to 
“regulate commerce with foreign nations, and among 
the several States, and with the Indian tribes.”’ It is 
not a tax on any thing coming in or going out of the 
State, or upon the means of transportation. It is not 
laid on any instrument of commerce, either represent- 
ing or affecting commerce, as a bill of lading accom- 
panying goods transported. It does not affect travel- 
ers coming in or going out, or property situate out of 
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the State; in short, it touches no interest outside of the 
State, except in that remote and incidental manner, in 
which State taxation may affect all property entering 
into the commerce of the State, and which has been 
frequently held by the Supreme Court of the United 
States to be no regulation of commerce conflicting with 
the Federal power. It is evident at the outset, the case is 
not governed by the principles settled in such cases as 
Brown v. Maryland, 12 Wheat. 418; Hays v. Steam- 
ship Co., 17 How. 596; Steamship Co. v. Port Wardens, 
6 Wall. 31; Passenger Cases,7 How. 283; Crandalev. 
Nevada, 6 Wall. 36; Almy v. California, 24 How. 169; 
Tonnage Tax Cases, 15 Wall. 252; State Tax on Foreign 
Bonds, id. 300. All these cases proceed on the ground 
that the constitutionality of a State tax law must be 
determined, not upon the form or agency collecting 
the tax, but by the subject on which the burden is laid. 
Tonnage Tax Cases, 15 Wall. 272; Munn v. Illinois, 4 
Otto, 135. Assaid in Doyle v. Continental Ins. Co., id. 
341: ‘‘In all cases where the legislation of a State has 
been declared void, such legislation has been based 
upon an act or a fact which was itself illegal.’”’ But 
the subject of this tax, as we have said, has no relation 
to any article of inter-state commerce, even in a remote 
and indirect way. The subject money derived from 
the receipts of premiums is not susceptible of pro- 
hibition by any Federal law. In discussing this point 
we may first consider the person or party taxed—a 
corporation created by State law, located in the State, 
and amenable only to its laws. It is not a citizen in 
the sense of the rights of persons secured by the Con- 
stitution, except for the purpose of Federal jurisdic- 
tion. Ins. Co. v. French, 18 How. 404; Paul v. Virginia, 
8 Wall. 178; Ducat v. Chicago, 10 id. 415; Liverpool 
Ins. Co. v. Mass., id. 573; Railroad Co. v. Hams, 12 
id. 81. Nor can it exercise its powers outside of 
the State, except by the consent of the State into 
which it comes. Bank of Augusia v. Earle, 13 Peters. 
519; Paul v. Virginia, 8 Wall. 180, 181; Ducat v. Chi- 
cago, 10 id. 410; Ins. Co. v. Mouse, 20 id. 456; 
Doyle v. Ins. Co., 4 Otto, 540. But it derives its facul- 
ties from our law, and its power to go out of this State 
in pursuit of business permitted elsewhere, it obtains 
from this State alone. The faculty of action, or power 
to go elsewhere, isa home franchise, and is not con- 
ferred by the law of another State, by whose permis- 
sion it exercises the franchise within it. It is this fran- 
chise—the power to make money by its business at 
home and abroad—which this State assumes to con- 
trol as of right, and the burthen imposed is the price 
it’must pay for the faculty and powers conferred. By 
the exercise of this franchise it collects the fruits of its 
business, no matter where it is performed. The money 
which finds its way into its treasury is the product of 
those powers conferred by this State. In view of the cor- 
porate being thus conferred, the powers thus derived 
and the products of business thus gathered, the State 
necessarily possesses the power to tax the products of 
its corporate business, for none of them possess, in the 
-slightest degree, an outside character or interest. 
This brings us to consider more specially the subject 
of the tax. As already stated, a tax on gross premiums 
of insurance is a tax upon the receipts of money, or 
its representative in notes and bills, and not on prop- 
erty, or any article of commerce—it touches only a 
fund in the treasury of the company. As we said in 
the Gross Receipts Cases, 15 Wall. 294: ‘‘ The tax is laid 
on the gross receipts of the company laid upon a fund 
which has become the property of the company mingled 





with its other property, and possibly expanded in im- 
provements or put out at interest.’’ See, also, Erie R. 
R. Co. v. Penn., 21 Wall. 497. This tax is not measured 
by the subjects of insurance, for be the rates high or 
low, they do not govern, but the money only after it 
has passed into the hands of the company. The dif- 
ference between this tax and that in the Gross Receipts 
Cases is marked. There the receipts were the results 
of transportation, and were, by approximation, a regu- 
lation of commerce, and the dissent of the three 
judges were put upon this ground. But here the tax 
is on the mere results of business, involving only local 
transactions, and partaking of no relation to inter-state 
commerce. ’ 

A contract of insurance is merely a guaranty 
against a loss of property by fire or marine disaster. 
When on chattels on land or sea it is ‘a protection 
merely given to the property, for which a price is paid. 
This price, or premium, is but a consideration, and the 
right to receive it rests on the faculty imparted by the 
State in its charter. Why shall not the State law tax 
the product of this faculty? Itis no burden on those 
living outside more than those within the State. The 
tax on a franchise is admitted to be lawful. Tonnage 
Tax Cases, 15 Wall. 277; Tax on Gross Receipts, id. 
294; Savings Society v. Coite, 6 id. 606; Osborn v. 
Bank United States, 9 Wheat. 859; Brown v. Mary- 
land, 12 id. 444; Erie Railway v. Pennsylvania, 21 
Wall. 497. So the greater the scope of the business 
of an insurance company the less must be the charge, 
and hence the spread of its risks into other States 
cheapens the price. 

That a policy is a mere contract of indemnity against 
loss of property, and not an instrument of commerce, 
is held in several cases. Paul v. Virginia, 8 Wall. 
183; Ducat v. Chicago, 10 id. 410; Liverpool Ins. 
Co. v. Mass., id. 573. In the first case, Justice Field 
uses this language: ‘Issuing a policy of insurance is 
not a transaction of commerce. The policies are sim- 
ply contracts of indemnity against loss by fire entered 
into between the corporations and the assured fora 
consideration paid by the latter. These contracts are 
not articles of commerce in any proper meaning of 
the word. They are not subjects of trade and barter, 
offered in the market as something having an existence 
and value independent of the parties to them. They 
are not commodities to be shipped and forwarded from 
one State to another and then put up for sale. They 
are like other personal contracts between parties, 
which are completed by their signature and the trans- 
fer of the consideration. Such contracts are not inter- 
state transactions, though the parties may be domi- 
ciled in different States. The policies do not take 
effect — are not executed contracts — until delivered 
by the agent in Virginia. They are then local trans- 
actions and are governed by the local law.” This 
clearly indicates the nature of the subject. Among 
the decided cases we find many much nearer to the 
border line than this, yet where the legislation of 
the State has been upheld. Thus a tax on bro- 
kers who dealt entixely in the purchase and sale 
of foreign bills of exchange. Nathan v. Louis- 
iana, 8 How. 73. So a tax on deposits in a savings 
bank invested largely in bonds of the United States, 
exempt from taxation. Society for Savings v. Coite, 
6 Wall. 594 ; Provident Institution v. Massachusetts, 
id. 612. A tax on shares of stock in a railroad 
running through several States, in proportion to the 
length of the road in one State. Delaware Ratlroad 
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Taz, 18 Wall. 206, 229, and on its income, id. 231. And 
a@ tax on warehouses used as the means of inter-state 
commerce. Munn v. Illinois, 4 Otto, 114. Also a tax 
on the person for shares of stock in corporations in 
other States. McKean v. Northampton Co., 13 Wright, 
619, recognized in State Tax on Foreign Bonds, 15 Wall. 
325. 

Without further elaboration, we are of opinion the 
tax in this case on the entire premiums of the com- 
pany is not illegal, or contrary to any provision in the 
Constitution of the United States. 

Judgment affirmed. 

—_>__—_— 
TITLE TO MONEY RECEIVED BY INSOLVENT 
BANK AFTER SUSPENSION. 


UNITED STATES CIRCUIT COURT, EASTERN DISTRICT 
OF MISSOURI, SEPTEMBER 17, 1878. 
GERMAN AMERICAN BANK V. THIRD NATIONAL BANK 
OF THE STATE OF MISSOURI. 


Plaintiff sent a drafton T. to the defendant bank for collec- 
tion, indorsing it ‘for collection and credit.’ It was re- 
ceived by defendant June 19, and presented to T. who gave 
his check for the amount, which was certified as good by 
the bank on which it was drawn, at the procurement of de- 
fendant. Onthe same day defendant, which was insolvent, 
suspended payment. On the 20th of June, after the 
suspension, defendant presented the check and received 
= Held, that defendant was the agent of plaintiff 

collect the draft; that the apne remained until the 
money was received on the check, and such money being 
received after the defendant suspended, it was held by it 
in trust for plaintiff and could not be distributed among 
the general creditors. 

HIS is a suit in equity wherein the plaintiffs seek 

to recover from the defendants a certain sum of 

money which they allege the receiver of the defendant 
—the Third National Bank of the State of Missouri— 
has in his possession, which are the proceeds of a cer- 
tain draft drawn by August Taussig on the firm of Taus- 
sig Bros. & Co. for $10,000, which said plaintiff forwarded 
to the defendant on the 18th June, 1877, “‘ for collection 
and credit.’’ This sum of money the plaintiffs claim on 
the ground that the said bank did not collect it until 
after its suspension, on the 19th day of June, 1877, and 
therefore holds the money as plaintiffs’ agent. Plaintiffs 
also seek to recover said sum of money on the ground 
that the directors of defendant bank received said 
draft for collection after they had knowledge of the 
fact that the bank was insolvent and on the very day 
the bank suspended payment, and that therefore the 
receipt by the defendant bank of said money was a 
fraud on the plaintiffs. and they are entitled to the full 
proceeds. To this bill the defendants filed an answer 
putting in issue the averments of the plaintiffs’ bill 
and stating the facts of the transaction specially, to 
which answer the plaintiffs replied. 

The facts, so faras material to the ground of the 
court’s judgment, are shortly these: The defendant 
bank was the correspondent of the plaintiff bank. On 
June 18, 1877, the plaintiff transmitted to the defend- 
ant bank “ for collection and credit,” a draft or bill of 
exchange for $10,000 drawn by one August Taussig on 
the firm of Taussig Bros. & Co., St. Louis. This was 
received by the defendant bank on the morning of June 
19 and the amount provisionally credited in account 
to the plaintiffs. The defendant bank on the same day 


presented the bill of exchange for payment and re- 
ceived from Messrs. Taussig Bros. & Co. their check 
for the amount on the Franklin Savings Bank of St. 
Louis, and thereupon surrendered the bill of exchange. 
This bill of exchange was specially indorsed to the de- 





fendant bank for collection on account of the plain- 
tiffs. On the same day (June 19) the defendant bank 
presented this check and had it certified as ‘‘ good”’ 
by the Franklin Savings Bank, and took it away; and 
on the same day the directors of the defendant bank 
resolved that ‘all payments shall be suspended and 
all its banking business shall cease, except to collect 
and preserve its assets.’’ It never again opened its 
doors. 

The next day after the suspension, its officers col- 
lected the amount of the certified check, and a re- 
ceiver having been appointed by the Comptroller of 
the Currency, the money thus collected having been 
mingled with the other money of the bank came into 
his hands, No notice to the plaintiffs of the provisional 
credit was given until after the check had been col- 
lected on the 20th day of June. 

The defendant bank was hopelessly insolvent at the 
time, and had been known to be so for a considerable 
period by its executive officers and a majority of the 
directors, but as the judgment of the court does not 
proceed upon the distinct ground that the collection 
of the draft was for this reason fraudulent, the par- 
ticular facts in this regard need not be stated in 
detail. 

Two questions were argued: 

First. Whether or not the defendant Johnston, as re- 
ceiver of said bank, holds the amount of money so 
collected, as a trustee for the plaintiffs, or whether 
they are simple contract creditors for said amount and 
entitled only to their dividends as other creditors. 

Second. Whether or not the insolvency of the bank, 
together with the facts in evidence in relation to the 
knowledge of the directors of its insolvency, rendered 
the collection of the money by defendant bank a fraud 
against plaintiffs, so as to entitle them to recover the 
full amount of the proceeds of said Taussig draft. 

William Patrick & Nathan Frank, for plaintiffs. 

Henderson & Shields, for defendants. 

DiuwoNn, C. J. Itis only necessary to decide the first 
of the above questions, although counsel have dis- 
cussed both of them with great fullness and referred 
to numerous cases. While these cases have been con- 
sidered, I do not feel called on to examine them at 
length in this opinion, for, in my judgment, on the 
facts here presented, the principles of law decisive of 
the case are clear and well settled. 

In respect to the Taussig draft, out of which the con- 
troversy arises, the defendant bank was the collecting 
agent of the plaintiffs. This is manifest from the re- 
lations of the two banks to each other; from the letter 
transmitting this draft “for collection and credit,” 
and from the plaintiff's special indorsement thereon 
to the cashier of the defendant bank “ for collection 
on account of”’ the plaintiffs. This relation was not 
only known to the banks, but knowledge of it, that 
is to say, that the defendant bank was merely the 
agent to collect this draft for the plaintiffs and not the 
holder of it in its own right, was imparted to the 
drawees of the draft, the Messrs. Taussig Bros. & Co., 
by the above-mentioned special indorsement of the 
plaintiffs on the draft itself, and which was sur- 
rendered to the drawees when their check for the 
amount thereof on the Franklin Bank was received. 

What then was the duty of the defendant bank, and 
the rights and obligations of the drawees, the Messrs. 
Taussig Bros. & Co.? 

It was the duty of the defendant bank as the eollect- 
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ing agent of the plaintiffs to present the draft for pay- 
ment, and as there is no proof of any special authority 
tothe defendant, or agreement of usage varying the 
legal rights of the parties, the defendant bank could 
receive in absolute payment thereof nothing but 
money, ‘that which the law declares to be a legal 
tender, or which, by common consent, is considered 
and treatedas money.”’ Ward v. Smith, 7 Wall. 452. 
This settled principle of law has not been drawn in 
question by the defendant’s counsel. 

As the defendant bank was not authorized to receive 
payment except in the manner above stated, and as the 
Messrs. Taussig Bros. & Co. knew that the defendant 
bank did not hold the draft as their own, but as agents 
to collect, they are charged with knowledge that they 
could only make a valid payment, binding upon plain- 
tiffs, by making such payment in money. 

Their check for the amount of the draft would at 
most be conditional payment—that is, payment when 
the money was actually received thereon by the agents 
of the plaintiffs. Even if the defendant bank had 
undertaken by aspecial agreement to receive the check 
in absolute payment (of which there is no pretense) 
such an agreement would have been void for want of 
authority from the plaintiffs to make it. 

When the check was received in exchange for the 
draft the drawers of the check must be taken to have 
constituted the defendant bank their agents to collect 
the check, in order that its proceeds might be paid to 
the plaintiffs. Without special authority to the de- 
fendant bank to take a check in absolute payment, or 
without ratification of its act in receiving a check in- 
stead of money, this act of the defendant would not 
bind the plaintiffs ex proprio vigore. The latter could 
atlirm or disaffirm as they might elect. If the money 
had been received on the check by the defendant bank 
before its suspension, this would have presented a 
very different question from the one which actually 
arises. 

The check was presented, but instead of payment 
being demanded and received, a certification of it was 
accepted. That was an act which did not bind the 
plaintiffs — for it was alike without their knowledge 
or authority. If this was done by the defendant bank 
without authority from the Messrs. Taussig Bros. & Co. 
it might, as between them and the bank, discharge them 
as drawers of the check, butit could not operate to pay 
the bill of exchange for which the check was given, or in 
any manner vary the rights of the plaintiffs. Their debt 
subsisted until payment was made by Messrs. Taussig 
Bros. & Co., and no payment was made until the check 
was actually paid, which was the day after the failure 
of the defendant bank and its resolution to cease busi- 
nesss and wind up its affairs. It is, therefore, a mistake 
to suppose that the act of the defendant bank in origi- 
nally receiving the check of the Messrs. Taussig Bros. 
& Co., or in subsequently procuring it to be certified, 
discharged Taussig Bros. & Co. from their liability to 
the plaintiffs. Iam, therefore, of opinion that the de- 
fendant bank remained the agent of the plaintiffs to 
collect the bill of exchange on Taussig Bros. & Co., 
until the money was actually received. When the 
money was received, and not before, the agency of the 
defendant bank to collect terminated, and its author- 
ity to credit the amount to the plaintiffs and to make 
itself an absolute debtor therefor would arise, provided 
it was still a going concern; but inasmuch as before it 
received the money it had failed, its agency to consti- 





tute itself a general creditor for the amount had ceased 
to exist. It would hold the amount as the agent of the 
plaintiffs or in trust for it; subject to any balance due 
to it from the plaintiffs. 

Against this view the defendants urge two objections. 
The first is thus stated in the defendant’s printed argu- 
ment: ‘‘ The letter transmitting the draft was simply 
asking for ‘ credit ’— the depositing of the Taussig draft 
by the plaintiffs in the defendant bank. The words 
‘for collection and credit’ mean ‘credit.’ While it is 
reasonable to suppose that the defendant bank would 
not give the credit until it was satisfied that it would 
obtain the money on the draft, yet the ultimate object 
of the plaintiffs being ‘ credit,’ if they received the 
credit, it matters not to them whether the defendant 
bank received the money or not. And as soon as the 
defendant bank was satisfied to give the credit, as re- 
quested, the plaintiffs’ demand was complied with, 
whether the collection was ever made or not.” 

The argument is fallacious. The words ‘ for collec- 
tion and credit ’’ do not mean that the credit shall be 
given until the money is collected. And it does make 
a difference whether the defendant bank ever received 
the money or not. On this point the language of Byles, 
J,, in Sweeting v. Pearce, 7 C. B.(N.8.) 485, is appli- 
cable. He says: “It is not disputed that the general 
rule of law is that an authority to an agent to receive 
money implies that he is to receive itin cash. If the 
agent receives the money in cash the probability is that 
he will hand it over to the principal; but if he is 
allowed to receive it by means of a settlement of ac- 
counts between himself and the debtor, he might not 
be able to pay it over; at all events it would very 
much diminish the chance of the principal ever re- 
ceiving it; and upon that principle it has been held 
that the agent, as a general rule, cannot receive pay- 
ment in any thing'but cash.’’ This language is approved 
in the case of Pearson v. Scott, decided in the chancery 
division of the High Court of Justice, May 4, 1878, re- 
ported 18 Alb. L. J. 193. 

The second objection of the defendant’s counsel to 
the view above stated is, ‘‘ that even if the defendant 
bank was the agent of the plaintiffs, for the collection 
of the Taussig draft, and had no right to receive pay- 
ment thereof in any thing but money, the acceptance 
of the Taussig check, and having it certified by defend- 
ant bank was a simple breach of their duty as such 
agents, for which they became instantly liable on the 
19th day of June, as a simple contract debtor.” 

I answer that it has been shown above that the act 
of the defendant bank in having the check certified 
wrought no change in the plaintiffs’ rights, and that 
their debt still remained. This unauthorized act, if it 
resulted in any injury to the plaintiffs, would undoubt- 
edly give them a right torecover any damages suffered 
thereby, but it did not dissolve or terminate the re- 
lationship of principal and agent between the plaintiffs 
and the defendant bank, nor preclude the plaintiffs 
from the right to elect to ratify the act of receiving 
the check and toclaim the money afterward collected 
thereon. 

The force of the argument of the defendant’s counsel 
that the defendant bank, onthe very day of its failure 
and when it was in articulo mortis, had the right by a 
credit in advance of collection, or by its unauthorized 
actin receiving the check and in procuring its certifi- 
cation, to terminate, without the plaintiffs’ consent, 
the agency, and to constitute itself the actual debtor 
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for the amount, against the plaintiffs’ will and against 
their interest, I must confess I have been unable to 
perceive. 

It is not unusual for bankers to credit their corre- 
spondents or customers with the amount of paper of a 
certain character at the time of its receipt for collec- 
tion, but such credits are provisional only, being made 
in anticipation that the paper will be promptly paid, 
and with the right to cancel the credit if the paper is 
dishonored. (Trinidad National Bank v. Denver Na- 
tional Bank, 4 Dillon, 290.) Such was the nature of the 
credit made in this instance, and the circumstance is 
immaterial, as it does not vary the ultimate rights of 
the parties. 

The conclusion, therefore, is, that the defendant 
bank was the agent of the plaintiffs to collect the draft 
on Taussig Bros. & Co.; that the agency remained 
until the money was received on the check, and as this 
was after the defendant bank. had ceased to do business 
and had resolved to wind up its affairs, it was received 
in trust for the plaintiffs (less the plaintiffs’ indebted- 
ness of the defendant bank), and hence the receiver has 
no right to hold it to be distributed ratably among the 
general creditors of the bank. 

Let a decree be entered for the plaintiffs for $8,168.58, 
with interest from the date of the commencement of 
this suit, at the rate of six per cent per annum. 


Treat, J., did not sit. 
Decree accordingly. 
——————» —- - — 


TRIAL BY JURY OF MINOR OFFENSES. 


NEW YORK COURT OF APPEALS, SEPTEMBER 17, 1878. 


PEOPLE EX REL. MuRRAY V. Justices or SPECIAL 
SESSIONS. 

The constitutional provision that “the trial by jury in all 
cases in which it has been heretofore used shall remain 
inviolate forever,” does not apply to petty offenses triable 
before acourt of Special Sessions. 

Relator, who was charged before a police justice in New York 
city with an assault and battery, elected to be tried by the 
Special Sessions; gave bail to appear at such court for 
trial: appeared and was tried by the court without a jury 
without objection, and was convicted. Held, (1) that re- 
lator had nota right toa jury trial which could not be 
waived; (2) that by giving bail the court did not lose juris- 
diction; and (8) that his trial and conviction were not error. 

pyrene Cc. J.—The relator was arrested and 

' brought before a police justice on a charge of as- 
sault and battery, and being held upon such charge he 
elected to be tried by the Court of Special Sessions of 
the Peace, and in default of bail was committed to jail. 

Afterward he was brought before Judge Donohue upon 

habeas corpus, and gave bail to appear before the Court 

of Special Sessions for trial. He did appear, and was 
tried by the court without objection, and was con- 
victed and sentenced to four months’ imprisonment. 

The counsel for the relator claims that he had the con- 

stitutional right of trial by jury, which he did not and 

could not waive. This point is not tenable, for the 
reason that the constitutional provision does not apply 
to the petty offenses triable before a Court of Special 

Sessions. The provision is, **The trial by jury in all 

cases in which it has beeu heretofore used shall remain 

inviolate forever.”’ This means a common law jury of 
twelve men. Courts of Special Sessions have existed 
since 1744, and have been continued under both the 





Colonial and State government to the present time. 
No jury was permitted in these courts until 1824, when 
the Legislature provided fora jury of six, to be selected 
from twelve, to be drawn, if demanded by the accused, 
and this is the law throughout the State at the present 
time, except in the city of New York. There, if an 
accused person elects to be tried before the Court of 
Special Sessions he is tried without a jury. If he elects 
to be tried at the General Sessions he must be pro- 
ceeded against by indictment, and is entitled to a con- 
stitutional jury, and the rule invoked by the relator 
would apply. A trial by such a jury was not used at 
the time of the adoption of the prese nt Constitution 
in trials by Courts of Special Sessions for the offense 
charged against the relator in this case. Murphy v. 
The People, 2 Cow. 815, and note; In the Matter of 
Sweatman, 1 Cow. 151, and note; Cancemi v. People, 18 
N. Y. 128. 

It is also urged that when the relator gave bail the 
Court of Special Sessions lost jurisdiction, and the case 
of the People v. Kennedy, 2 Park. Cr. 312, is cited. It 
was there decided that a person arrested for a misde- 
meanor under the Maine law (so called) had a right to 
give bail to appear at the Court of Sessions, which cor- 
responds in other counties to the Court of General 
Sessions in the city of New York, and that a law de- 
priving him of that right would be unconstitutional. 
Here the relator gave bail to appear before the court 
of Special Sessions, and it is recited in the recogniz- 
ance that he had elected to be tried by that court. 
How the giving of such bail could operate to oust the 
Special Sessions of jurisdiction, or transfer the case to 
the General Sessions, is beyond my comprehension. I 
am inclined to think that the bail given before Judge 
Donohue was authorized and regular by 2 R. 8. 710, 
§ 29. The language is very broad, and in terms ap- 
plies to all cases. But if unauthorized the appearance 
of the relator for trial in the Court of Special Sessions, 
where he had elected to be tried, was a voluntary ap- 
pearance, and rendered the trial equally effective as if 
he had been brought in from the jail or by legal pro- 
cess. 

It is also insisted that the organization of the Court 
of Special Sessions is unconstitutional. The answer to 
the first point substantially auswers this. It is to be 
observed that a person charged with an offense, 
although triable by the Special Sessions, is not com- 
pelled to be tried there. He may be tried in the Court 
of General Sessions and by a jury, but he may elect to 
be tried by the Special Sessions, and if he so elect he 
must be tried without a jury in the city of New York, 
and elsewhere he may have the statutory jury of six. 
As such trials were had before the adoption of the 
Constitution the jury trial preserved by that instru- 
ment does not apply. 

No reason is perceived why there should be a dis- 
tinction in respect to the right to demand the statu- 
tory jury of six in the Special Sessions between the 
city of New York and the other counties of the State. 
The rule should be uniform and the right of a trial 
by such a jury at least is morein accordance with 
the spirit of our laws than a trial by the court. 
The distinction between city and county in this 
regard is incongruous and unjust, but we have 
no control over that question. No error is alleged to 


have occurred on the trial, and we think the court had 
jurisdiction. The judgment must be affirmed. 
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TAKING EVIDENCE IN FOREIGN STATES. 


HE following paper upon the law and practice in 
regard to the taking of evidence for tribunals in 
foreign States before which causes are pending, was 
read at the recent Frankfort conference of the Associ- 
ation for the Reform and Codification of the Law of 
Nations, by H. D. Jencken, the eminent English 
Barrister, who occupies the position of Honorable 
General Secretary of the Association: 

A question has recently arisen in our courts as tothe 
admissibility of evidence taken before a British consul 
in Berlin, but not an oath; incidentally a remark made 
by the Master of the Rolls, Sir George Jessel, as to 
whether perjury would lie in case of false statements 
made. by deponents before a consul gbroad, has 
prompted inquiry, and it has induced me to look into 
the question of the mode and effect of oaths and declara- 
tions made before British consuls abroad, and like- 
wise as to affidavits taken by consuls of foreign States 
in Great Britain. 

The result of my inquiry into this subject has been 
far from satisfactory; indeed, on closer examination 
of the practice, as authorized by official directions to 
consuls-general, consuls, and others holding official 
positions, it will be found that, underlying all this sur- 
face show of authoritative dictum, a grave judicial error 
will be discovered ; one of which the jurists of Prussia 
(the minister of justice) at once detected upon the 
matter of the validity of oaths and declarations taken 
by and before consuls of friendly States in Prussia 
being brought before him. 

The difficulty which appears to have occurred to the 
Prussian jurist was one which would present itself to 
any lawyer. Unless an oath is taken before a compe- 
tent recognized legal authority, it is self-evident, no 
offense against the law can be committed in the place 
where such oath was administered; it matters not how 
false, how untrue the statements purporting to be on 
oath might be, the wrong-doer cannot be punished. To 
render a person liable for prosecution on the charge of 
perjury, the rule in all countries is, that the statement 
so made on oath must be made in the course of a judic- 
ial proceeding, before a competent authority, and be 
(according to our law) material to the issue before a 
court having competent jurisdiction. To constitute a 
competent authority, however, the sanction of the 
State within the territory of which such authority is 
constituted is necessary. In other words, the magis- 
trate, or authority before whom an oathis made, must 
be recognized as a competent one by the law of the 
place where the oath is administered. The essential 
characteristic, on closer inquiry, will be found to fail 
in the case of affidavits taken and depositions made 
before ambassadors, consuls, etc., residing in foreign 
countries; it follows from this, that an oath adminis- 
tered by such persons has, in fact, no legal force in the 
country where it is made. One of the primary prin- 
ciples of criminal law is, that crimes are local, that is, 
they must be inquired into and punished according to 
the practice of the courtsand the law of the land where 
the crime iscommitted. Asa necessary sequel, in the 
case of the crime of perjury, committed by false swear- 
ing before an ambassador or consul, or their deputies, 
in foreign countries, the tribunal before which such 
false evidence is produced has no jurisdiction over 
the wrong-doer. The person committing the crime of 


perjury cannot, from what has been stated, be punished 
under the laws of the State where the alleged perjury 





has been committed, for the reason that the oath has 
not been administered by the proper, lawfully consti- 
tuted authority in such foreign country. Depositions, 
hence, taken abroad, for use in our courts, do not par- 
take of that solemn character which alone can givé 
them the weight of evidence. 

Having thus far stated the difficulties which have 
presented themselves on investigating this question, 
it may be convenient to render a brief summary of the 
law as it now stands. 

In the admirable work of Alex. de Miltitz, ‘‘Des Con- 
sulats & l’Etranger’”’ (1639), an epitome will be found 
of the law and practice regulating the duties of consuls 
abroad; but, strange enough to say, the important 
question of jurisdiction is not even referred to by this 
able writer, nor by E. W. A. Tuson, in his “ British 
consul’s manual”’ (1856); in fact, these authorities 
assume the competency of aconsul to administer an 
oath. All writers concur that consuls may take affi- 
davits (administer oaths), issue passports, solemnize 
marriages, and do all necessary notarial acts; but that 
the State sanction of the country in which these acts 
are done is necessary, is not even suggested. That 
lawyers have not been free from doubt is apparent from 
the many acts of Parliament by the aid of which an 
endeavor has been made to clothe these consular acts 
with the sanction of law. Thus we find the 6 Geo. 
IV, c. 87, s. 20, granting authority to consuls-general, 
consuls, ete , to administer oaths abroad. This enact- 
ment was followed by the 8 & 9 Vict. c. 113, called the 
“Documentary Evidence Act of 1845;”’ superseded 
and enlarged by the 18 & 19 Vict. c.42. The first sec- 
tion of this latter act provides: ‘“‘that it shall be law- 
ful for every British ambassador, general consul, 
consul, vice-consul, etc., to administer in such foreign 
country or place any oath or take any affidavit or affir- 
mation from any person whomsoever;"’ and with sin- 
gular disregard as tothe principle underlying state- 
ments made on oath, the act further provides: “that 
every such oath, affidavit, or affirmation, had or done 
by or before such ambassador, minister, chargé d’af- 
faires, general consul, consul, etc., shall be as good, 
valid, and effectual to all intents and purposes as if 
such oath, affidavit, or affirmation or notarial act re- 
spectively had been administered, sworn, affirmed, had, 
or done before any justice of the peace or notary pub- 
lic of the United Kingdom of Great Britain or Ireland, 
or before any other legal or competent authority of the 
like nature.”’ 

The Common Law Procedure Act, the 15 & 16 Vict. c. 
76 (1852 act) contains a clause (§ 23) providing for the 
mode of proving depositions and affidavits, etc., made 
before a British consul abroad. This mode of proof 
thus legalized, Mr. Taylor has not hesitated to describe 
as “‘absurd.’’ This section provides: ‘‘that every 
affidavit, so sworn by virtue of this act, may be used 
and shall be admitted in evidence, saving all just ex- 
ceptions, provided it purports to be signed by such 
consul-general, consul, vice-consul, consular agent, 
upon proof of the official character and signature of 
the person purporting to have signed the same.” 

The well-known act entitled ‘‘Lord Brougham’s 
Evidence Act’ (18 & 19 Vict. c. 95) likewise deals with 
this question; but even in this important statute no 
mention is made as to the competency of a consul to 
administer an oath ina foreign country so as to render 
a deponent criminally liable in case of his making false 
statements. Taylor on Evidence, p. 1308, 7th edition. 

The error of our legislation in thus giving so inform- 
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ally' administered oaths and affidavits the force or 
effect of lawfully had and taken oaths and affidavits is 
indeed startling. In November, 1876, the minister of 
justice for Prussia issued directions that no foreign 
consul in Prussia should in future be allowed to ad- 
minister any oath, or take any affidavit in any matter 
had before him, for the use in any proceedings in 
any foreign tribunal, or for other purposes. These 
directions only, however, apply to Prussia; in the 
other States of Germany, for instance, Saxony (Leip- 
zig), a foreign consul may administer such oaths and 
take such affidavits. In Russia, France, and many 
other countries, consuls have this right. 

That the gravest complications may arise out of this 
state of things is self-evident. For instance, in the 
case of the transfer of a British ship it is necessary to 
make a declaration of ownership under the Merchant 
Shipping Act, 1854. Maclachland on Merchant Ship- 
ping, pp. 73, 81. 

This act (17 & 18 Vict. c. 104, 8.76 et seq.) provides: 
* that such affidavits may be made in foreign countries 
before a British consul,’’ etc. But in Prussia a British 
consul is forbidden to take such affidavit; and as far 
as I understand this act, no provision is contained 
granting validity to any declaration, affidavit, etc., 
made before a magistrate or other competent person in 
such foreign country. 

So little attention has been paid to this subject that, 
on examining some of the principal conventions 
between the different States of Europe regarding the 
effect of oaths and affidavits taken by consuls, it will 
be found that no provision is contained in them for 
the punishment of a person guilty of perjury. Even 
the admirably framed convention between the 
United States and France (1833), regulating the rights 
and duties of consuls in the respective ,countries, is 
silent on this head. The sixth article of this consular 
convention provides as follows: 

‘*Les consuls généraux, consuls, vice-consuls ou 
agents consulaires auront le droit de recevoir dans leur 
chancellerie, ou bureaux, au domicile des partis, ou a 
bord des batiments, les déclarations des capitaines, 
équipages, passagers, négociants ou cituyens de leur 
pays et tous les actes qu’ils voudront y passer.”’ 

It will be observed that ample powers are given under 
this convention; but itis silent as to the legal effect of 
oaths, etc., so administered and taken, that is, in 
regard to the consequences which attach to a person 
making false statements under oaths. 

Another phase of this inquiry is in regard to deposi- 
tions before a commissioner appointed by order of a 
foreign court of law to examine witnesses residing 
abroad. The foregoing remarks respecting the validity 
ofan oath, affidavit, or affirmation done or made before 
a commissioner appointed by order of a court of law. 
The admissibility in our courts of evidence so taken isa 
matter of everyday practice, but the legal weight of evi- 
dence so deposed to may, I think, be gravely questioned. 

To remedy the evil complained of, the intervention 
of State authority will be needed; and I venture to 
suggest that an inquiry be iustituted as to the law and 
practice in different countries in regard to taking 
oaths and affidavits before consuls and other persons 
not being magistrates in the country where such are 
deposed to, and that for that purpose a committee be 
appointed to gather information and report at the next 
annual conference of this Association, with instruc- 
tions to advise this Association as to the best mode of 
remedying the defect complained of. 





COURTS.* 


OURT, says Cowel, is the house where the king re- 
maineth with his retinue; also, the place where 
justice is administered. These two meanings were, in 
the beginning, closely connected. For, in early Eng- 
lish history, when the king was actually the fountain 
and dispenser of justice, nothing could be more nat- 
ural than that subjects aggrieved by the conduct of 
powerful barons, or complaining of each other’s short- 
comings or misconduct, should use the expression 
“the court,”’ in speaking of the journey to the place 
where the king was domiciled, and the application to 
him preferred, usually, in the court (cwria or curtis) of 
the palace, for interference and redress. Anciently, 
the “‘court,’’ for judicial purposes, was the kimg and 
his immediate attendants; later, it meant, in the judi- 
cial sense, thosé to whom he had delegated the author- 
ity to determine controversies and dispense justice, 
but who still sojourned or traveled with him. It was 
an important stipulation in Magna Charta, that the 
court (speaking judicially) should no longer migrate 
with the royal progresses, but should be held at some 
settled place; which was carried into effect by the or- 
ganization of aula regia, gq. v. Now, the word court 
might well have been changed for a more appropriate 
substitute. But names are more enduring than 
things. Court continued in use in the sense of a tri- 
bunal of justice; an authority organized to hear and 
determine controversies in the exercise of judicial 
power. 

Court has also been retained in its original and gen- 
eral sense, in the titles of some deliberative bodies, 
such as the General Court of Massachusetts (the Leg- 
islature); court of aldermen, or of directors, in occa- 
sional English use. 

From the frequent necessity for discriminating be- 
tween the judge or judges charged with deciding the 
law, and the jury intrusted with the determination of 
the facts, arises a usage of employing the phrase, the 
court, to signify the permanent judicial members, as 
opposed to the jury. Thus, in some uses court may 
include the jury; more strictly it does not. Whether 
a clerk is an essential member of a court is not easily 
determined. Some have cousidered the attendance 
and co-operation of a clerk the distinguishing element 
between a court and a judge acting individually. 
Blackstone, indeed, says, that in every court there 
must be at least three constituent parts— the actor, 
reus, and judex ; the actor, or plaintiff, who complains 
of an injuryjdone; the reus, or defendant, who is 
called upon to make satisfaction for it; and the judex, 
or judicial power. 3 Blacks. Com. 25. But we do not 
think that the parties enter into the proper definition 
of the term. Burrill’s definition seems more accurate : 
An organized body, with defined powers, meeting at 
certain times and places for the hearing and decision 
of causes and other matters brought before it, and 
aided in this, its proper business, by its proper officers, 
viz., attorneys and counsel to present and manage the 
business, clerks to record and attest its acts and decis- 
ions, and ministerial officers to execute its commands 
and secure due order in its proceedings. 

A place of meeting, assigned by law, is probably a 
proper element of acourt. Judicial functions can be 
exercised by courts only when in actual session at the 
times and places specified by law, and in the manner 
which the law provides. Proceedings at another time 





* From advance sheets of ABBOoTT’s LAW DICTIONARY. 
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and place, or in another manner, though in the per- 
sonal presence and under the direction of a judge, are 
coram non judice, and void. Wightman v. Karsner, 
20 Ala. 446; Brumley v. State, 20 Ark. 77. 

Various classes of courts are designated by particu- 
lar names, expressing distinction in the nature or ex- 
tent of their jurisdiction, the system of jurisprudence 
or the principles upon which they administer justice, 
or in their forms and manner of procedure. 

4 
INSURANCE LAW. 

[* Massasoit Steam Miils Co. v. Western Assurance 

Co., decided by the Supreme Judicial Court of 
Massachusetts, in July last, the agent of plaintiff ap- 
plied on the lst of November to an agent of defendant 
for insurance upon plaintiff’s premises, but did not 
name in What company insurance should be taken. 
This agent had no authority to issue policies for de- 
fendant, but had authority to temporarily bind it. He 
had, however, authority to issue policies in the R. 
Insurance Company. He issued a policy in the R. 
Company, insuring the premises, which policy provided 
that it might be terminated by the company upon its 
giving notice. On the 2d of November the R. Company 
refused the risk, but gave no notice to defendant. 
Thereafter, on the same day, the agent of defendant, 
without the knowledge of plaintiff’s agent, attempted 
to put the risk inthe defendant company. The in- 
sured building was destroyed on the evening of Novem- 
ber 2. Itwas held that at the time of the fire the 
policy in the R. Company, which could only be can- 
celed by notice to plaintiff, was still in force, that in- 
surance of the premises in the defendant was not 
authorized, and the agent of defendant could not find 
it, and it was not liable for the loss. 

—In Illinois Masons Benevolent Society v. Baldwin, 
to appear in 86 Illinois Reports, it was held that where 
a certificate of membership in a society which provides 
for paying a certain sum of money on the death of the 
member, also requires the party to pay all assessments 
against him within ten days after notice thereof, or the 
certificate shall be null and void, and the by-laws of 
the society provide that a party failing to pay his assess- 
ments within ten days after notice shall forfeit his 
membership and all benefits therefrom, and the party, 
in his application for membership, agreed to be bound 
by the rules and regulations of the society, a failure or 
neglect to pay an assessment, within ten days after 
notice of the same, will prevent any recovery upon the 
certificate upon his death, unless there is shown a 
waiver of the forfeiture, or facts estopping the society 
from insisting upon the same. The court further held 
that where the right of a member of a benevolent so- 
ciety to the payment of money on his death was for- 
feited by his failure to pay assessments within ten days 
after notice of the same, and the local agent returned 
such member’s receipts for non-payment, and the 
secretary sent them back to the local agent for collec- 
tion, stating that the time of payment could not be 
extended beyond a certain day, and payment was not 
made within that time, but, some ten days after, the 
local agent forwarded the money, he having collected 
the same by contributions, as an act of kindness for the 
assured, which money was refused by the society and 
returned, and given back to the parties advancing the 
same, that there was no waiver of the forfeiture on 
the part of the society. It was also said that when a 


party in default in the payment of assessments against 





him, as a member of a benevolent society, has not been 
induced by the society or its agents to do, or to omit 
to do, any act which he would not otherwise have done 
or omitted, the society will not be estopped from in- 
sisting upon a forfeiture of his rights for his neglect to 
pay. 

—The Common Pleas Division of the English High 
Court of Justice in Kaltenbach v. McKenzie, 38 L. T. 
Rep. (N. 8.) 942, decided on the 4th of March last, hold 
that under a policy of marine insurance, a construct- 
ive total loss may, if the circumstances justify it, 
entitle the owners to recover as for an actual total 
loss, although no notice of abandonment has been 
given; and whether the circumstances justify the 
absence of such notice is a question for the jury in each 


particular case. 
anaitiiasishtibpesidiiesile 


FINANCIAL LAW. 


N Petilion v. Lorden, to appear in 86 Illinois Reports, 
it is held that under the statute of that State 
(which provides that any instrument of writing 
whereby one person acknowledges any sum of money 
to be due to any other person, the same shall be taken 
to be due and payable; that any such instrument made 
payable to any person named as payee shall be assign- 
able by indorsement thereon, in the same manner as 
bills of exchange; and that such an assignee may bring 
an action thereon in his own name) an instrument 
in writing as follows: ‘ Forty-five days after date, 
pay to the order of A eighty dollars, value received, 
and charge the same to the account of B. To “ 
is a negotiable promissory note, upon which the as- 
signee of A is entitled to recover in a suit against B. 

—The Supreme Court of Wisconsin, in Kenyon v. 
Stanton, decided on the 27th ult. holds that delay to 
present a bank check until the failure of the bank, 
ten days after its receipt, would be negligence which 
would discharge the drawers if they had funds in the 
bank until that time, to Jmeet the check. But where 
the drawers drew out their entire account in the bank 
before its failure, they are liable to protect the check; 
and this though the bank would probably have paid it 
at any time before the day of failure, and although its 
assignee (under the Federal Bankruptcy Act) recovered 
from the drawers the money drawn out by them on 
that day. 

—The following opinion of the Attorney-General 
of the United States as to the exemption from taxa- 
tion of the capital of banks invested in United States 
bonds, under sections 3408 and 5214, Revised Statutes, 
has been published for the information and guidance 
of all concerned: 





DEPARTMENT OF JUSTICE, } 
WASHINGTON, D. C., July 27, 1878. 


Hon. John B. Hawley, Acting Sec’y of the Treasury: 
S1r—In compliance with the request contained in 
yours of the 23d instant, I have compared the second 
item of section 3408 of the Revised Statutes, imposing 
a tax upon the capital employed in the business of 
banking “beyond the average amount invested in 
United States bonds,” with Revised Statutes, section 
$214, which requires every association named in that 
chapter (entitled ‘‘ National Banks”) to pay a duty 
semi-annually “‘on the average amount of its capital 
stock beyond the amount invested in United 
States bonds,” with a view to determine whether the 
‘“‘ amount (so) invested ’’ is to be ascertained by taking 
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the price paid or market value of these bonds, as is 
done by the Commissioner of Internal Revenue under 
the first cited section, or by looking only at their face 
value—the method adopted by the Treasurer of the 
United States under the last-named section. 

The certainty and uniformity particularly desirable 
in fixing a basis for taxation, as well as the common 
usage of speaking of the amount invested in any en- 
terprise according to the par value of the shares owned, 
disregarding brokerage paid and accrued interest or 
earnings, indicate that it is only the principal sums 
payable at the maturity of the bonds which are the 
proper ones to enter into the computation of the 
amount invested in them, under the sections of the 
Revised Statutes to which you have referred me. 

Very respectfully, your obedient servant, 
CHARLES DEVENS, Attorney-General. 





——_—_—___——. 
RECENT BANKRUPTCY DECISIONS. 
ATTACHMENT. 

1, Judgment lien on, relates back to service of process. 
—When, in an attachment proceeding, a judgment is 
recovered, and process issues thereon to sell the at- 
tached property, its lien relates back to the service of 
the attachment, and there is then no attachment pro- 
cess in existence upon which section 5044 can operate. 
U. 8. Dist. Ct., N. D. Ohio. Hudson v. Adams, 18 Nat. 
Bankr. Reg. 102. 

2. Question of priority between judgments.—An at- 
tachment issued in an action commenced by one A was 
levied upon certain lands of the debtor. Subsequently 
an execution issued upon a judgment recovered by 
one B was levied upon the same lands. A afterward 
obtained judgment, and anu order was issued thereon 
to sell the lands attached. The debtor having filed a 
petition in bankruptcy, the sale was enjoined. The 
assignee in bankruptcy afterward sold the lands, and 
the proceeds proved insufficient to pay both judg- 
ments. Held, that the process issued on A’s judg- 
ment was not affected by section 5044; that the as- 
signee, in fact, took nothing, and that A was entitled 


to priority. Ib. 
PREFERENCE. 


1. Transfers made in foreign State to prevent sequestra- 
tion of property: partnership.—The bankrupts were 
members of a firm engaged in the lumber business, 
with their principal place of business at A., in this 
State. They were also members of other firms engaged 
in the same business in Canada, but in each of such 
firms there was another partner, at least nominally. 
The creditors of the Canadian firms having threatened 
legal proceedings to sequestrate the property of those 
firms in Canada, transfers of said property were made 
by way of mortgage to such creditors in consideration 
of advances to carry on the business and to secure 
payment of the debts of the Canadian firms. This 
course was recommended by some of the principal 
creditors of the firm in this State, at an informal 
meeting of the creditors, as the best thing to be done 
under the circumstances. It appeared that the trans- 
fers were made in good faith. Held, that under the 
circumstances the transfers were not preferences 
within the meaning of the act so as to deprive the 
bankrupts of their discharge. U. S. Dist. Ct., S. D. 
New York. Inre While, 18 Nat. Bankr. Reg. 106. 

2. Practice: frivolous objection to discharge.— The 
adjudication in this case was made in November, 1873. 
A petition for discharge had been filed in August, 1875. 








The present petition for discharge was filed in Novem- 
ber, 1876. It was objected that the court had no jurisdic- 
tion to grant the discharge, on the ground that a prior 
petition for discharge was still pending and undeter- 
mined. Held, that the objection was frivolous; that 
no discharge could have been granted on the prior pe- 
tition because not seasonably made, and that the pro- 
ceedings under it were abandoned when this petition 
was filed. Ib. 

3. Objection to discharge must ‘contain specification. 
—Whenever an objection to a discharge rests on facts 
there must be a specification in order that the bank- 
rupt may produce evidence and that there may be a 
trial of the fact. Ib. 


STAY OF PROCEEDINGS. 

How bankrupt proceedings pleaded in justices’ court: 
motion must be made before trial.—To entitle the bank- 
rupt to a stay of suit pending a determination on his 
petition for a discharge, the proceedings in bankruptcy 
must be plead or brought to the knowledge of the 
court in a proper manner. In suits before justices of 
the peace this may be done by motion, based on the 
transcript of the proceedings in bankruptcy. On ap- 
peal from a justice’s judgment a motion to stay suit 
on the ground of bankruptcy comes too late after ver- 
dict; it must be made before trial. Sup. Ct., Illinois. 
Holden v. Sherwood, 18 Nat. Bankr. Reg. 111. 


SALE. 


By bankrupt, when vulid against assignee.—The bank- 
rupt, being the owner of twenty bonds of like charac- 
ter and value held by a bailee, sold six of said bonds 
to defendant and received pay therefor prior to the 
bankruptcy. Held, that the rights of the purchaser 
to these bonds were superior to those of the assignee 
in bankruptcy. U. 8S. Cire. Ct., W. D. Missouri. 
Hamilton v. National Loan Bank of St. Louis, 18 Nat. 
Bankr. Reg. 97. 





—E 
RECENT AMERICAN DECISIONS. 


SUPREME COURT OF WISCONSIN, JULY 23, 1878.* 
ALTERATION OF INSTRUMENT. 


1. Alteration of deed from “H., as attorney of 
P.,” to one from “ P., by his attorney H.:” material, 
and P. not estopped from setting up title.k—A deed ex- 
ecuted by H., who had a power of attorney to sell and 
convey for P., describes H., ‘“‘ attorney in fact and by 
virtue of a power of attorney from P.,” etc., as the 
party of the first part, and states that ‘said party of 
the first part,’’ in jeonsideration of a certain sum in 
hand paid by the second party, the receipt of which is 
thereby acknowledged, has granted and conveyed, etc., 
that ‘said party of the first part, for himself and his 
principal, and his heirs, executors and administra- 
tors,’ covenants, etc.; and that ‘‘said party of the 
first part has thereunto set his hand and seal;” and 
at the time of its delivery the deed was signed and 
sealed only by H.; but the execution was afterward 
altered so that it purported to be signed and sealed by 
P., by his attorney in fact, H. The acknowledgment 
by H. is, that he executed the deed for the purpose 
therein mentioned. The premises are described in 
the deed as ‘‘ the undivided one-half belonging to P.” 
of certain Jands. Held, that it was not the deed of 





* To appear in 44 Wisconsin Reports. ‘ From O. M. Cono- 
ver, Esq., State Reporter. 
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P., and he was not estopped from setting up title to 
the land as against the grantee therein. North v. 
Henneberry. 

2. Such alteration avoids deed and covenants.—The 
alteration above described, made after the execution 
of the deed, in the form of the execution, was a ma- 
terial one; and, if made by the grantee, or by some 
third person with his consent, or by, or with the con- 
sent of, one claiming title under said grantee, and 
without the prior or subsequent knowledge and assent 
of the grantor, though it would not divest any estate 
vested in the grantee by the delivery of the deed, it 
would render the instrument so far void that no action 
could be maintained on its covenants by any party to 
the alteration. Ib. 


CONSTITUTIONAL LAW. 


Punitive damages for indictable crime not putting 
twice in jeopardy.—An award of punitive damages for 
a tort which is also punishable as a crime, is not in 
violation of the constitutional provision that no per- 
son for the same offense shall be twice put in jeopardy 
of punishment; and the rule allowing such damages 
should not now be abrogated or modified in this State, 
except by legislation. Brown v. Swineford. 


LICENSE. 


1. What facts will constitute a license.—Where an 
open space is left along the rear of the stores in a 
block, connecting, by transverse alleys at each end, 
with the street on which the block fronts, and such 
space and alleys are used for many years by the occu- 
pants of such stores, for the purposes of their busi- 
ness, as a driveway for teams, without objection from 
any one, these facts will support a finding that team- 
sters have a license from each of such occupants to use 
the driveway for delivering goods at the stores of the 
others. Thayer v. Jarvis. 

2. Owner of premises liable for negligence to licensee. 
—QOne whose horses are injured by the negligence of 
another in putting injurious substances upon a drive- 
way where the injury occurs, may recover damages 
therefor, if the horses were rightfully upon such drive- 
way, whether by license, grant or prescription. Ib. 


WATER-COURSES. 


1. Grant to maintain boom on river does not author- 
ize trespass.—The grant of a franchise (as to maintain 
a boom in a river, within certain limits) cannot license 
a trespass by the grantee on lands of other persons. 
The purchaser of a trespasser’s possession takes no 
right which the trespasser had not. Stevens’ Point 
Boom Co. v. Reilly. 

2. Franchise to maintain boom does not pass by mort- 
gage of lands on stream not owned by mortgagee.—The 
franchise to maintain a boom in a navigable river 
within certain limits does not pass by a mortgage, by 
the grantee of the franchise, of land within those 
limits of which he had no title. Ib. 

3. Riparian owners may construct booms in front of 
their lands and can enjoin obstructions below, but not 
booms.—Riparian owners on the banks of streams in 
this State, which are navigable for the purpose of float- 
ing logs to market, may lawfully, until prohibited by 
statute, construct in front of their land proper booms 
to aid in floating logs, so as not to violate any public 
law or obstruct the navigation of the river by any 
method in which it may be used, or infringe upon the 
rights of other riparian owners. Riparian owners 
lawfully.in possession of piers and booms upon a navi- 





gable stream may enjoin any obstruction of the river 
below which will interfere with the beneficial use of 
their property, but cannot absolutely restrain lower 
riparian owners from maintaining booms in front of 
their own land. Ib. 





SUPREME [COURT OF ILLINOIS.* 
CARRIER OF PASSENGERS. 

Injury to passenger: contributory negligence: alight- 
ing from moving train.—If a railway company fails to 
stop its train at a station where it has contracted to 
carry and leave a passenger, it furnishes no excuse for 
the passenger’s conduct in leaping from the train some 
three miles beyond, while the train is running at the 
rate of fifteen miles an hour, and if he does so leap 
from the train, and is injured thereby, he cannot re- 
cover of the company for such injury. In such case 
he should remain on the train, and sue for the dam- 
ages sustained by him in being carried beyond the 
proper station. Dougherty v. Chicago, B. & Q. Rail- 
road Co. 

TRIAL. 

Right of trial by jury: changing the issue after a jury 
is waived.—Where by agreement of parties a cause is 
submitted to the court for trial without the interven- 
tion of a jury, on issues joined, the trial to take place 
on a certain day, and on that day the plaintiff obtains 
leave to file an additional count to the declaration, and 
subsequently, by leave of court, an amended declara- 
tion is filed and entirely new and different issues are 
formed, it is error to force the parties to a trial with- 
out a jury, if either of them demands one. Gage v. 
Commercial National Bank of Chicago. 


—_——_—_@—_—_ 
COURT OF APPEALS ABSTRACT. 
INSURANCE. 


1. What facts are sufficient evidence of agency: estop- 
pel: insurance agent filling out blank application.—The 
agent of the H. Insurance Company had persuaded 
plaintiff to take insurance in the H. company, and to 
sign an application in blank. This the partner of the 
agent filled out and the agent took it to the W. com- 
pany, where he was introduced by an officer of the H. 
company as its agent. The W. company took the ap- 
plication, substituted its own name for that of the H. 
company, and issued a policy on it to plaintiff, paying 
the agent commission for procuring the risk. In the 
application the name of the partner appeared indorsed 
as agent. The agent’s name was entered in the agent’s 
register of the W. company, and this transaction as his 
first transaction as agent. Held, that the jury were 
justified in finding that the agent was the agent of the 
W. company, and if so it was bound by his acts as such 
in filling out the blank application, and plaintiff would 
not be bound by representations inserted therein by the 
agent other than he had made to such agent. Order 
below affirmed. Mowry, Jr. v. Rosendale, Receiver of 
World Mutual Inswrance Company. Opinion by 
Hand, J. 

2. Estoppel : company cannot set wp breach of warranty 
on statements inserted in application by agent.—The prin- 
ciple that if the statements in the application relied on 
as breaches of guaranty are inserted by the agent for 
the insurer without collusion or fraud, the insurer is 
estopped from setting up their error or falsity, seems 





* From N. L. Freeman, Esq., State Reporter. To appear 
in 86 Illinois Reports. 
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now well settled. (Baker v. Home Ins. Co., 64 N. Y. 
648; Maher v. Hibernia Ins. Co., 67 id. 232; Rowley 
v. Empire Ins. Co., 4 Abb. Ct. App. Dec. 131; Insurance 
Co. v. Dickinson, 13 Wall. 222; Insurance Co. v. Ma- 
hone, 21 id. 152.) Ib. 
[Decided Sept. 17, 1878.] 

TOWNS. 

1. When town not liable to one performing wrongful 
act under its direction.—Relator, an overseer of high- 
ways in the town of Esopus, under direction of the 
commissioner of highways in that town, committed a 
trespass upon the premises of C, it being believed at 
the time that the act was lawful. C. brought action 
against relator for the trespass. Relator gave no 
notice to the town authorities, or to the town, of the 
action, and made no application to the electors at any 
town meeting, or to any of the town officers for ad- 
vice as to the action, but defended it on his own mo- 
tion. Judgment was recovered against him in the first 
instance, and he took successive appeals until the case 
reached the Court of Appeals, in all of which he was 
beaten. Held, that even if the trespass was committed 
by direction of the town authorities, plaintiff had no 
valid claim against the town for the expense he was 
subjected to by the litigation. Held, further, that the 
town would in no event be liable for a wrongful act 
committed by direction of the commissioner of high- 
ways. Order below affirmed. People ex rel. Van 
Kewuren v. Auditors of Esopus. Opinion by Andrews, J. 

2. Towns have no control over highways. —No cor- 
porate duty is imposed upon a town in respect to the 
care, superintendence and regulation of highways 
within its limits, and it has in its corporate capacity 
no control over the highways, and highway officers are 
not agents of the town. (Morey v. Newfane, 8 Barb. 
645; Fishkill y. Plankroad Co., 22 id. 645; Gallatin v. 
Loucks, 21 id. 578; Galway v. Plankroad Co., 27 id. 
543; Gailor v. Herrick, 42 id. 79; Lorillard v. Munroe, 
11 N. Y. 392.) Ib. 

[Decided Sept. 17, 1878. Reported below, 10 Hun, 551.) 


—_—— 
NEW BOOKS AND NEW EDITIONS. 


BISsPHAM’S PRINCIPLES OF EQUITY. 


The Principles of Equity. A treatise on the System of Justice 
Administered in Courts of Gepeey- By George Tucker 
_— Second Edition, Philadelphia: Kay & Brother, 


E second edition of this able treatise is in many 

respects similar to the first one, which was noticed 
9 Alb. Law Jour. 178. The genera] plan and details of 
arrangement have not been altered, and no change has 
been made in the numeration of sections, or in the 
order of treating the different subjects which are dis- 
cussed. Additions have been made to the chapters on 
the Rise and Progress of the High Court of Chancery, 
on Maxims in Equity, on Equitable Assignments, and 
on Notice; and an increased number of citations from 
the reports are given. Some modifications in the 
statements of legal propositions have been made, 
either for the purpose of greater clearness, or because 
required by changes in the law itself. 

The union of law and equity jurisdiction in the same 
tribunal, which has been accomplished in England and 
many of our States, has not merged these two systems 
of jurisprudence to the extent that was at one time 
anticipated by those who formed such union. While 
the same courts administer law and equity, the differ- 
ing principles that guided courts of chancery and com- 





mon law courts are as much recognized and appliéd as 
they are in those localities where the jurisdictions are 
yet distinct. Equity, therefore, is properly treated as a 
distinct branch of jurisprudence; and among the 
writers on that subject Mr. Bispham has deservedly 
taken a high position. 

—_ > 


COURT OF APPEALS DECISIONS. 
HE following decisions were handed down Tues- 
day, September 24, 1878: 

Bockes v. Lansing. No.4. Judgment affirmed. Opin- 
ion by Rapallo, J.— Johnson v. Dickinson. Motion 
granted on payment by appellant of $20 for opposing mo- 
tion, and al] disbursements attending entry of default 
and opposing motion and on appellant filing the re- 
turn. No opinion.— Lewis v. Seabury. No. 279. 
Order granting new trial affirmed and judgment abso- 
lute for plaintiff on stipulation. Opinion by Hand, J. 
Manke v. People. No.2. Judgment of General Term 
reversed and proceedings remitted to that court to 
pass upon the writ of error in accordance with the 
opinion. Opinion by Folger, J.— Meyers v. Bennett. 
Motion to strike cause from calendar granted, and 
motion for stay granted on respondents stipulating to 
pay appellants the costs and disbursements of the ap- 
peal if order is amended by court below and appel- 
lants shall then elect to abandon the appeal. No opin- 
ion.—People v. Mutual Gas Light Co. of Brooklyn. 
No. 356. Order affirmed. Opinion by Hand, J.— 
People ex rel. Hammond v. Leonard. No. 344. Order 
of General Term reversed and order of Special Term 
affirmed. Opinion by Church, C. J.— Spelman, In 
re petition of, v. Terry. No. 346. Order affirmed. Opin- 
ion per Curiam. (Reported below, 8 Hun, 205.)—— 
Wheeler v. Ruthven. No. 7. Judgment affirmed. 
Opinion by Andrews, J.— Wood v. Tonjes. No. 144. 
Judgment affirmed. No opinion. 

—__+_ __— 


NOTES. 


'NHE various reports and essays read at the Frank- 
fort Conference of the Association for the Reform 
and Codification of the Law of Nations have been 
published, each essay or report forming a separate 
pamphlet. Among the more important of those thus 
published are the reports of the Council of the Asso- 
ciation for the year 1877-78 of the proceedings taken 
by the Association in regard to general average and of 
the International Commission upon bills of exchange. 
Among the essays are those of Sir Travers Twiss upon 
the place of the Suez canal in the system of interna- 
tional law and upon the necessity of an international 
concert to punish criminally the non-observance of 
the international rules of navigation for the preven- 
tion of collisions on the high seas, and that of H. D. 
Jencken, Esq., upon the law and practice in regard to 
taking evidence for tribunals in foreign States. 

A woman has been admitted to the bar in Califor- 
nia under the recent law of that State permitting the 
admission of females. Her name is Foltz. Of course 
she possesses a remarkably retentive memory, coupled 
with intellectual breadth, and a ready comprehension 
and natural taste for abstruse subjects, aud we are 
not surprised to hear that her progress has been 
rapid and thorough, and that but few male students 
have been able to accomplish like proficiency in so 
short a period. 
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CURRENT TOPICS. 


SOMEWHAT remarkable criminal trial has 

been going on at Ballston in this State 
for nearly a month. The accused, Jesse Billings, 
Jr., a man of respectability and means, was in- 
dicted for the murder of his wife who was killed 
by a gun or pistol shot one evening in June last, 
while sitting at a window at her home. No one 
saw the shot fired but a number heard it, the event 
occurring in a country village a little before nine 
o'clock. The prosecution has shown that the de- 
ceased was a woman of much temper, of a jealous dis- 
position, and that there was much trouble between her 
and the husband, thus furnishing a motive for the 
deed; that a gun belonging to him was found in a 
well on the premises a few days after the murder; 
that he was in the neighborhood at the time; and 
that certain tracks which might have been made by 
his boots were about the premises the next morning. 
The defense has, however, made a very strong show- 
ing in favor of the innocence of the accused, In 
addition to proving what may be considered a satis- 
factory alibi, it has shown by very reliable experts, 
mechanical, medical and scientific, that a bullet 
found in the head of deceased, and which caused 
her death, was very much lighter than any of those 
usually fired from guns of the kind found in the well; 
that one of the latter bullets could not have lost suffi- 
cient weight in its progress after being fired to 
reduce it to the size of the one found; and that a 
bullet fired from the gun at a point near enough to 
discolor the glass of the window with burning pow- 
der, as was done in this case, would have passed 
entirely through the head of the deceased instead 
of lodging in it. Thus the force of the circum- 
stances which point to the accused is very much 
weakened. Not the least remarkable feature of the 
trial is the conduct of the daughter of the prisoner 
and the deceased, who seemed a more than willing 
witness in favor of the prosecution. Her conduct 
she claims is in pursuance of the direction of the 
deceased, who, it seems, was accustomed to talk 
with her daughter concerning the coming homicide, 
and who directed the daughter when it should 
occur to exhaust all means to convict her father. 
The family of the wife who are people of means 
contribute liberally toward the prosecution, and 
every effort is being made on their part to convict, 
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as well as on the part of the defendant to secure an 
acquittal. 


The Chicago Bar Association has undertaken the 
somewhat difficult but very necessary work of 
removing from the ranks of the profession in 
Chicago all disreputable practitioners. It has ac- 
complished something, for it has caused the disbar- 
ment of one who procured his license to practice by 
fraud, and has presented to the court for disbarment 
an advertising divorce lawyer. In reference to this 
individual the court has not rendered its decision. 
but he now repudiates the idea of being in the 
divorce business, so that if he escapes with his 
license it will not be a triumph for the divorce 
fraternity. We hope the association will keep et 
its good work. 


From the address of Dr. Wines, delivered at the 
International Prison Congress, recently held at 
Stockholm, it appears that during the six years that 
have elapsed since the meeting of the Prison Con- 
gress at London great progress has been made in 
reforming criminal law and prison discipline 
throughout the world, much of which can be traced 
to the influence of that congress. During the time 
named France has introduced the system of cellular 
separation and made other changes, and two socie- 
ties in the interest of prison discipline have been 
formed. Russia has introduced cellular separation, 
and in some of its provinces has taken up and dealt 
with practically the questions of adult and juvenile 
crime. Austria has extended the cellular system, 
but permits the prisoners to associate for brief 
periods each day in chapel, school and at exercise. 
Hungary has revised its penal laws and introduced 
a progressive classification of prisoners. Germany 
has adopted a new penal code, and her legislators 
are taking an increased interest in questions of 
treatment of criminals. Italy has established three 
agricultural colonies for prisoners, and has. under- 
taken the novel experiment of a normal institution 
for the training of prison officers. England has 
centralized her whole prison system with a view to 
better classification and increased economy. Spain 
has made advances of various kinds in its system; 
and Belgium and Holland have materially extended 
their previously well-advanced and ably-adminis- 
tered systems of separate imprisonment. In the 
United States several particular establishments, as 
the reformatory at Elmira, in this State, and the 
Indiana prison for women, have furnished very 
successful models of reformatory institutions for 
both young and old offenders. The reports of pro- 
gress from the British colonies and from South 
America were satisfactory, while in Japan a remark- 
able advance in criminal discipline has been made. 
In that country Christian missionaries and Japa- 
nese priests are admitted as teachers ; the prison- 
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ers receive ten per cent of their earnings, may 
reduce their terms of sentence by good behavior, 
and when discharged receive some aid. 


The advocates of an appointive judiciary will find 
little comfort in the action of the conventions which 
have just made the nominations for the Court of 
Appeals bench. The gentlemen placed in nomina- 
tion are lawyers of eminent ability and wide expe- 
rience and men of irreproachable character. Speak- 
ing of Mr. Danforth the World very frankly said: 
‘*He would illustrate the bench;” and probably 
one might speak almost as emphatically of Mr. 
Bradley. His experience in the Legislature has been 
great, and he has always been considered one of the 
strongest, most reliable and indefatigable members 
of the judiciary committee of the Senate. 

————— 
NOTES OF CASES. 

N Thompson v. Boyle, 6 W. N. Cas. 85, the 
Supreme Court of Pennsylvania holds that 
where the measure of compensation for the profes- 
sional services of a lawyer is at issue, that measure 
must be found from evidence of current charges for 
similar services in accordance with the ordinary 
professional usage. In this case Thompson was 
tried for abortion at the Quarter Sessions, the trial 
occupying a single day. Afterward, on the petition 
of numerous citizens, a hearing of his case was had 
before the board of pardons, and upon its recom- 
mendation a pardon was granted by the governor, 
Throughout the trial and proceedings for procuring 
a pardon Boyle and one Minor were counsel for 
Thompson. For the professional services rendered 
by him Boyle demanded five thousand dollars, and 
Thompson refusing to pay it, he brought action on 
a quantum meruit. At the trial a witness was asked 
by defendant’s counsel what was the usual compen 
sation charged for defending a prisoner charged 
with felony at Quarter Sessions where Thompson 
was tried, and what the services of an attorney for 
such attendance before the board of pardons as was 
given in this case would be worth. These questions 
were held to be proper notwithstanding the objec- 
tion of the plaintiff that they were irrelevant. That 
the value of the services of different attorneys differ 
so that what would be an exorbitant charge for 
one man would be a reasonable one for another is 
not a matter of doubt, but as the court in this case 
says, professional employment in one difficult case 
cannot be essentially different from professional 
employment in another case of equal difficulty, and 
its value being ascertained in one instance, its value 
in the other could be at least approximated. Though, 
as is said in Kentucky Bank v. Combs, 7 Barr. 543, “a 
lawyer charged with particular preparations for a: 
lawsuit is not to be held responsible or paid as a 
porter or a shoemaker,” when he brings suit for 





his fees his cause is to be tried like the causes of 
other men, and in regard to the measure of his com- 
pensation expert testimony may be given. As to tes- 
timony upon the question of generic value, see 
Wharton's Ev., $448; Miller v. Smith, 112 Mass, 475. 


In Wight v. Rindskopf, 43 Wis. 344, it is held by 
the Supreme Court of Wisconsin that the Federal 
statute which authorizes the commissioner of inter- 
nal revenue with the consent of the secretary of the 
treasury to compromise any civil or criminal case 
under the internal revenue laws, instead of com- 
mencing suit thereon, and with like consent and on 
the recommendation of the attorney-general to com- 
promise any such case after suit commenced thereon, 
being in the judgment of the court essentially im- 
moral, so far as it authorizes a compounding of 
crimes, any collateral contract in aid of or subordi- 
nate to such agreement to compound ea crime will 
not be enforced. Notwithstanding the contract 
arises in another jurisdiction, the court applies the 
lex fori to it. In this the court follows the rule 
stated in Forbes v. Cochrane, 2B. & C. 448, where 
it is said: “The plaintiff must recover here upon 
what is called the comitas inter eommunitates, but it 
is a maxim that cannot prevail in any case where it 
violates the law of our own country, the law of 
nature, and the law of God, If the right sought to 
be enforced is inconsistent with either of these, the 
English municipal court cannot recognize it.” In 
Smith v. Godfrey, 28 N. H. 379, the same rule is 
applied to a contract coming from another State. 
In Greenwood v. Curtis, 6 Mass. 358, it is said that 
the rule of comitas inter communitates has two excep- 
tions, “ one is when the Commonwealth and its citi- 
zens may be injured by giving legal effect to the 
contract by a judgment of our courts. Another ex- 
ception is when the giving of legal effect to the 
contract would exhibit to the citizens of the State 
an example pernicious and detestable.” The court 
in the principal case suggests that if the contract 
sought to be enforced is sanctioned by Federal law, 
the plaintiff may seek the Federal courts for his 
remedy. 


The Supreme Court of Wisconsin, in the case of 
State v. Lockwood, 48 Wis. 403, holdsthat upon a 
plea of not guilty to an information or indictment 
for crime, the right of the accused to a trial by jury 
cannot be waived. The court says: ‘‘ This rule is 
universal as to felonies; not quite so as to misde- 
meanors. But the current of authority appears to 
apply it to both classes of crime, and this court holds 
that to be safer and better, alike in principle and prac- 
tice.” One of the leading cases upon the question 
of the ability of one accused of crime to waive a jury 
trial is Cancemi v. People, 18 N. Y. 128. In this 
case, during a trial for murder, one of the jurors 
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was withdrawn under a stipulation of the prisoner 
consenting thereto, and the prisoner, having been 
convicted, made this fact a ground for arrest of 
judgment. The court held that the consent of the 
prisoner to his trial by less than a full jury of twelve 
was a nullity and the convictionillegal. In Dacres’ 
Case, Kelying, 59, where Lord Dacres was tried for 
treason, one question was whether the prisoner 
might waive a trial by his peers and be tried 
by the country, but the judges of the Court of King’s 
Bench agreed that he could not, for the statute of 
Magna Charta was in the negative, and the prosecu- 
tion was at the king’s suit. See, also, 1 Woodeson’s 
Lect. 346; 83 Inst. 80; WVeales v. State, 10 Mo. 498; 
State v. Mansfield, 41 id.470; Commonwealth v. Shaw, 
1 Pittsb. 492. In Hill v. People, 16 Mich. 351, 
it was held that it is incompetent in criminal cases 
for a defendant to waive his constitutional right of 
atrial by twelve men, and that it is the duty of 
courts to see that the constitutional rights of such 
a defendant are not violated, however negligent he 
may be in raising the objection. The general rule 
is stated to be that in criminal cases, except in such 
as had been previously tried before a justice or a 
jury of less than twelve, the defendant is not per- 
mitted to waive his privilege to be tried by a jury 
of twelve. Wilson v. State, 6 Ark. 601; Williams v. 
State, 12 Ohio St. 622. 


In State v. Mewherter, 46 Iowa, 88, a witness for 
the prosecution in a trial for murder testified that 
he was a lawyer and in the employ of a firm of law- 
yers which defendant consulted in relation to a suit 
against the murdered man, and that during a con- 
sultation in regard to the suit defendant made threats 
against the life of deceased. It was claimed that 
the conversation of defendant with his legal counsel 
was privileged, and that the threats made could not 
be given in evidence. The court held that as it 
clearly appeared that the threats in no manner per- 
tained to the business of the professional consulta- 
tion, they were not privileged. The general rule 
is that the protection over statements made to an 
attorney or counsel extends to every communication 
which the client makes for the purpose of profes- 
sional advice or aid upon the subject of his rights 
and liabilities. 1 Gr. Ev., § 240. But this general 
rule is limited to communications having a law- 
ful object, for if the purpose contemplated be a 
violation of law, it has been deemed not within the 
rule of privileged communications because it is not 
a solicitor’s duty to contrive fraud or to advise his 
client as to the means of evading the law. Russell 
v. Jackson, 15 Jur. 1117. In Bank of Uticav. Merse- 


reau, 3 Barb. Ch. 528, it was held that while the 
privilege does not extend to communications made 
to obtain professional assistance as to the commis- 
sion of a felony or crime, malum in se, it does to 
communications made for the purpose of getting aid 





and advice in perpetrating an act not malum in se, 
such as a fraud upon creditors. See, also, Gartside 
v. Outram, 26 L. J. Ch. 115; Charlton v. Coombs, 32 
id. 284, The privilege as to communications to 
attorneys extends to the clerks and" assistants of an 
attorney as well as tothe attorney (Taylor v. Foster, 
20. & P. 195; Power v. Kent, 1 Cow. 211; Sibley v. 
Waffle, 16 N. Y. 180; Landsberger v. Gorham, 5 Cal. 
450), but not to a stranger who casually overhears 
the communication (Goddard v. Gardner, 28 Conn. 
172; Hoy v. Morris, 13 Gray, 519), or to a person not 
a lawyer though supposed to be such by the client. 
Sample v. Frost, 10 Iowa, 266. 


In Dillon v. Allen, 46 Iowa, 299, the plaintiff 
brought action to recover for services rendered in 
threshing the grain of the defendant. The answer 
was that the machine with which the grain was 
agreed to be and was threshed had the rods and 
knuckles unboxed. By the laws of Iowa it is made 
a misdemeanor punishable by fine to operate a 
threshing machine with the rods and knuckles not 
boxed, and an action for the services of such 
machine is allowed for the benefit of the public 
school fund, The court sustained the defense 
saying that it is a settled doctrine of the common 
law that contracts intended to promote or requir- 
ing the performance of acts forbidden by stat- 
ute are void, and this though the statute does 
not so declare but only inflicts a penalty for its 
violation upon the parties forbidden to do the acts. 
The case of Ingersoll v. Randall, 14 Minn, 400, 
which was decided upon a statute similar to that of 
Iowa, is cited as an authority. While the fact that 
both parties to the contract are in pari delicto will 
not authorize the court to interfere, although its 
refusal to do so will be for the benefit of one of them, 
there would seem to be a distinction between a 
contract which is in itself illegal and one where 
there is an illegal action connected with the per- 
formance. In Wetherell v. Jones, 3 B. & A. 221, it 
is said: ‘‘ Where the consideration and the matter 
to be performed are both legal, we are not aware 
that a plaintiff has ever been precluded from 
recovering by an infringement of the law not con- 
templated by the contract in the performance of 
something to be done on his part.” In Smith on 
Contr. 234, a distinction is made between con- 
tracts forbidden by the express or implied enact- 
ment of some statute and those in which the con- 
tract itself does not violate any statute but some 
incidental illegality occurs in carrying it into 
effect. In the latter cases the contract is good and 
may be made the subject-matter of an action 
notwithstanding the breach of the law which has 
occurred in carrying it into effect. See, also, Mer- 
chants’ Bank v. Spalding, 12 Barb. 302; Smith v. 
Mawhood, 14 M. & W. 452. Also, upon the general 
subject, Staples v. Gould, 5 Sandf. 411; Hill v. 
Smith, Morris, 70; Wheeler v. Russell, 17 Mass. 258; 
Pike v. King, 16 Iowa, 49. 
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BEQUESTS OF DIVIDENDS. 


BEQUEST of the proceeds or dividends of cor- 
porate stock with corpus over seems, on its 
face, a simple enough testamentary provision, but its 
simplicity is more apparent than real, as the cases 
show. 

The early English rule was that extra dividends, 
or additions to the usual annual dividend, whether 
paid in cash or in capital stock, went to the corpus 
of atrust. Brander v. Brander, 4 Ves. 801; Paris 
v. Paris, 10 id. 184; Wilts v. Steere, 13id. 67; Pres- 
ton v. Melville, 16 Sim. 163; Hooper v. Rossiter, 13 
Price, 774. 

But this rule was abandoned as unjust, and it is 
now uniformly held that cash dividends, extra divi- 
dends or bonuses declared from the earnings of cor- 
porations are income and go to the cestui que trust. 
Price v. Anderson, 15 Sim. 473; Johnson v. Johnson, 
15 Jur. 714; Bates v. Mackinley, 31 Beav. 280; Mur- 
ray v. Glasse, 17 Jur. 816; Cuming v. Boswell, 2 Jur. 
(N. 8.) 1005; Wright v. Tucket, 1 Johns. & Hem. 266. 

And such is the rule in this country. Cogswell v. 
Cogswell, 2 Edw. Ch. 231; Ware v. McCandlish, 10 
Leigh, 595; Read v. Head, 6 Allen, 174; although 
the dividends or bonuses be earned before the cre- 
ation of the trust, but declared afterward. Bates 
v. Mackinley, 31 Beav. 280. But the enhanced price 
for which stocks sell by reason of dividends earned 
but not declared inures to the benefit of the remain- 
derman. Scholfield v. Refern, 32 L. J. Ch. 627. 

The rule as to stock dividends is not equally well 
settled. On the one side it is held that where such 
dividends create new capital in addition to that 
already existing, thereby enlarging the corporate 
property and increasing its value, they belong to 
the remaindermen, whether they arise from earnings 
or from other sources, but that dividends paid in 
cash, or otherwise not in addition to or diminution 
from the capital, go to the tenant for life. Hooper v. 
Rossiter, 1 McClel. 527; Barton’s Trust, L. R., 5 Eq. 
238; Minot v. Paine, 99 Mass. 101; Balch v. Hallett, 
10 Gray, 403; Daland v. Williams, 101 Mass. 571; 
Leland v. Hayden, 102 id. 542. 

On the other hand it is held that all dividends 
arising from earnings or profits go to the life tenant, 
whether in cash or stock. Clarkson v. Clarkson, 18 
Barb. 646; Simpson v. Moore, 30 id. 638; Van Doren 
v. Olden, 4 C. E. Green, 117. 

In Barton’s Trust, L. R., 5 Eq. 238, a testator left 
certain shares in a navigation company, the “ inter- 
est, dividends, shares of profits and annual pro- 
ceeds ” of which were to be paid to A during her 
life, remainder over to A’s children. By the arti- 
cles of association of the navigation company it was 
provided that by a vote of a majority of the share- 
holders a dividend might be declared out of the 
half yearly profits, and a sum reserved for such con- 





tingencies as the directors should specify; also, that 
any capital raised by the creation of new shares 
should be considered as part of the original capital 
in all respects. During A’s life-time three new 
paid-up shares were added by the company to those 
originally held in trust, in pursuance of a resolution 
of the shareholders to apply a portion of the net 
earnings during the half year to necessary works, 
and to issue new shares to represent the money so 
applied, a dividend being declared out of the resi- 
due of the earnings. The new shares bore dividends, 
which were paid to A during her life-time. After 
her death her administrator claimed such shares as 
part of A’s estate. The vice-chancellor held that 
the new shares were capital and not income. 

The principle is settled in Massachusetts that 
stock dividends are to be regarded as principal, and 
cash dividends as income, and that the question 
whether dividends are to be deemed of principal or 
of income is to be determined by the votes of the 
corporation. Minot v. Paine, 99 Mass. 101; Daland 
v. Williams, 101 id. 571; Leland v. Hayden, 102 id. 
542. 

The case last cited was this: A fund bequeathed 
in trust to pay the income to one until his death, 


and then the capital to another, included shares in 


the stock of a railroad corporation. This corpora- 
tion, out of its net earnings accumulated during the 
term of the trust, bought in the market part of its 
own stock, invested other such earnings, to an 
amount equal to twenty per cent of the par value of 
the residue of its stock, in property, a large portion 
of which was not required for the use and improve- 
ment of the railroad, and voted to create a number 
of new shares, of the same par value, to be issued 
and disposed of as the directors should deem proper. 
The directors then voted to offer to the individual 
stockholders the right to take part of the new stock 
at par, in the proportion of twenty per cent of a new 
share for each old share held by the taker, and that, 
if any individual stockholder should not avail him- 
self of his right, they would dispose of it as they 
might see fit; and at the same time, after a pream- 
ble reciting that, ‘‘ Whereas, there is a large amount 
of surplus earnings invested in the shares and prop- 
erty of this company which the stockholders have 
instructed the directors to divide,” they declared a 
dividend of forty per cent on the old shares held by 
individual stockholders, payable, “ twenty per cent 
in the shares of the company which were purchased 
and are held by this corporation in its corporate 
capacity, and twenty per cent in cash, derivable 
from the shares which the stockholders entitled to 
this dividend shall respectively pay for the new 
stock taken by them under the terms of the preced- 
ing vote.” The court held that of the avails of the 
dividend to the trustee, so much as was derived 
from the first twenty per cent was payable as income 
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to the life tenant; and so much as was derived from 
the second twenty per cent accrued to the capital of 
the trust fund. 

In Clarkson v. Clarkson, 18 Barb. 646, a testator 
bequeathed money to trustees, with direction to buy 
shares in incorporated companies, and to pay the 
‘interest, dividends and proceeds” thereof to a 
daughter, with remainder over. The trustees 
bought shares in two railroad corporations. These 
shares paid annual dividends, which were paid to 
the cestui que trust. One of the corporations also 
declared an extra dividend of 60 per cent in the 
capital stock of the company at par. Subsequently 
these corporations were consolidated with others, 
and by the terms of the consolidation the trustees, 
as holders of the said stock, became entitled to and 
did receive shares in the consolidated corporation, 
equal in number to those held in the two former 
companies, together with bonds of the new company 
to the amount of $55 on each such share. The 
market value of such stock and bonds was double 
the amount originally invested. The Supreme Court 
held that the 60 per cent dividend belonged to the 
life tenant, and they were decreed that or its sub- 
stitute; but that the bonds of the new company, 
not being issued as dividends or proceeds, but as the 
difference between the value of the old stock and 
the new, were capital and belonged to the corpus, 
except the bonds received as the difference for the 
shares representing the stock dividend, which 
belonged to the life tenant. 

In Simpson v. Moore, 30 Barb. 637, money was 
given to trustees to be invested, and the ‘‘ income” 
thereof to be paid to a life tenant, remainder over. 
The trustee purchased shares in a bank, the charter 
of which soon afterward expired and the bank was 
reorganized. Preparatory to the reorganization the 
bank declared a dividend, over and above the par 
value of the stock, of 18 per cent, leaving it to the 
option of the stockholders either to take the money 
or stock in the new bank with the 18 per cent divi- 
dend added. The trustees took the dividend in the 
new stock. It was held, following Clarkson v. 
Clarkson, supra, that the 18 per cent was dividend, 
but that, as it contained part of what was held as 
capital when the stock was purchased, so much 
thereof as was necessary to make up the original in- 
vestment, over and above the par value of the stock 
taken by the trustees, should go to the estate, and 
the residue to the life tenant. 

In Lord v. Brooks, 52 N. H. 72, the question was 
considered at some length. The facts were as fol- 
lows: A, owning 40 shares in the P. Bank, exe- 
cuted, in 1839, a trust deed conveying said shares 
to B, in trust to ‘‘pay the dividends of the said 
stock as the same may from time to time be made 
and declared ” to A; and after A’s death to ‘‘ trans- 
fer and convey the same” to the heirs of C. Said 


deed contained a recital that A contemplated mar- 








riage; that she was desirous “of receiving the 
income or dividends on said shares to her sole and 
separate use, notwithstanding the said contemplated 
marriage, for and during her natural life, and that 
after her decease the said 40 shares should be dis- 
tributed and conveyed to and among” the heirs of 
C. The charter of the P. Bank expired in 1845. 
From 1845 to 1849 the P. Bank made various cash 
dividends of surplus. These dividends, together 
with $4,000 received at the par value of the 40 
shares, were invested by B in the purchase of 58 
shares of the P. E. Bank. The P. E. Bank ceased 
to do business in 1864, From 1864 to 1868 the P. 
E. Bank made various cash dividends of surplus, 
which, together with the par value of the 53 shares, 
were received by B. From the funds so received B 
invested $4,000 in the purchase of 40 shares in the 
F, N. Bank, paid $1,000 to A, and had left in his 
hands a balance of $3,063.15. A died in 1869. 
The value of the 40 shares in the P. Bank, at the 
date of the trust deed, was less than the value of 
the 40 shares in the F. N. Bank at the time of A’s 
death. It was held that A’s administrator could 
recover the balance of $3,063.15 in A’s hands, as 
income to which A was entitled under the trust 
deed. 

The cases of Harp’s Appeal, 4 Casey, 368, and 
Wiltbank's Appeal, 14 P. F. Smith; 8. C., 3 Am. Rep. 
585, are usually cited in support of the proposition 
that dividends are income whether payable in stock 
or cash, but much of the value of these cases as 
authority for such a proposition is destroyed by the 
comments on and explanations of them made in by 
the Supreme Court of Pennsylvania in Moss’ Ap- 
peal, 83 Penn. St. 264. In that case a testator 
bequeathed the ‘‘ income, profits and products” of 
certain stock in a corporation to a person for life, 
remainder over. Afterward the corporation increased 
its capital stock, allowing each stockholder the 
option to take at par as many new shares as he held 
of the old. The trustees under the will sold part of 
their “options” to take the new shares, and with 
the proceeds bought new shares. Held, that the 
new shares were capital and went to the remainder- 
man, 

Commenting on Earp’s Appeal, the court said: 
“ This case was exceptional in its character. Asa 
general rule, nothing earned by a corporation can 
be regarded as profit until it shall have been declared 
to be so by the corporation itself, acting by its 
board of managers. The fact that a dollar has 
been earned gives no stockholder the right to claim 
it until the corporation decides to distribute it as 
profit. The wisdom of such distribution must of 
necessity rest with the corporation itself. From 
motives of prudence and self-interest it is frequently 
desirable to add all or a portion of the earnings to 
the capital. This is sometimes necessary as a basis 
of credit for more enlarged operations, It is often 
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a wise exercise of discretion for a corporation to 
strengthen itself in this way, and with such discre- 
tion a stockholder cannot interfere. His only 
remedy is by an appeal to the ballot at the election 
for directors. But where a corporation, having 
actually made profits, proceeds to distribute such 
profits amongst the stockholders, the tenant for life 
would be entitled to receive them, and this without 
regard to the form of the transaction. Equity, 
which disregards form and grasps the substance, 
would award the thing distributed, whether stock 
or moneys, to whomsoever was entitled to the 
profits. This is all that was done in Harp’s Appeal.” 
aheneeiianane 
THE RECENT MEETING OF THE INSTITUT 
DE DROIT INTERNATIONAL. 

HE Institut de Droit International met at Paris on 

the 2d ult. in the Rue de Rennes. Several of its 
most assiduous members, such as MM. Bluntschli, Ber- 
nard, De Laveleye and Naumann, were unavoidably 
absent; but, at the opening of the session, a fair num- 
ber of members and associates had already assem- 
bled. Belgium was represented by MM. Arntz, Rivier, 
and Rolin-Jacquemyns; France, by MM. Demangeat, 
De Parieu, and Clunet; Germany, by M. Balmerinc; 
Great Britain, by Sir Travers Twiss and Messrs. Hall, 
Holland, and Westlake; Greece, by M. Saripolos; the 
Netherlands, by M. Asser; Italy, by M. Norsa; Rus- 
sia, by M. Martens; Spain, by M. Lauda; Switzerland, 
by MM. H. Brocher and Moynier; and the United 
States, by Mr. Dudley Field. Other members ar- 
rived later. In accordance with the ordre de jour, 
the first business was the election of a president for 
the coming year (M. de Parieu), and two vice-presi- 
dents (MM. Asser and Twiss). M. Moynier was elected 
treasurer, and M. Rolin-Jacquemyuns, having begged 
to be allowed to resign the office of secretury-general, 
as incompatible with that of Minister of the Interior 
for Belgium, M. Rivier was appointed to succeed him. 
The following associés were then elected by ballot 
membres effectifs: MM. Brousa, Professor at Amster- 
dam; Gessner, Imperial Councillor of Legation at 
Dresden; Holland, Professor at Oxford; Hornung, 
Professor at Geneva. M. Laboulaye, Senator and 
Member of the Institute of France, was also elected 
membre effectif. ‘The following were elected associés; 
MM. Dubois, Professor at Nancy; Labra, Professor at 
Madrid; Regnault, Professor of Paris; Sacerdoti, Pro- 
fessor at Padua; and Mr. Mackenzie Wallace, author of 
the well-known work on Russia. M. Rolin-Jacquemyus 
then read the report of the bureau on the work of the 
institute during the past year. A vote of thanks was 
passed to him for the invaluable services which he had 
rendered to the society ever since its foundation. A 
notice of a deceased member, M. Sclopis, by Profes- 
sor Fiori, was then read. Before entering upon the 
consideration of the reports of the various commis- 
sions which had been at work upon special questions 
since the last meeting, Mr. Hall obtained leave to 
read a draft declaration prepared by him for adoption 
by the institute condemnatory of the atrocities lately 
committed or permitted in Roumelia by Russian troops 
and their commanders. He demanded the adoption of 
such a declaration, on the ground that the institute 
had thought fit at the Ztirich meeting to launch a sim- 
ilar missiveat the violation of the Geneva Convention by 





the Turks and at their employment of Bashi-Bazouks. 
A somewhat warm discussion followed, in which MM. 
Martens, D. Field, Balmerinc, Holland, Brocher, West- 
lake, and Moyunier took part; the “ previous question ” 
was put and lost, and the motion was referred for con- 
sideration to the commission on the laws and usages 
of war. Various members presented their recent 
works to the institute, which then adjourned until the 
following day, when the several commissions presented 
their reports for discussion. 

The proceedings commenced on September 3 with 
the admission to full membership of M. Rivier, who 
now succeeds M. Rolin-Jacquemyns as secretary-gen- 
eral of the society, after long being one of its asso- 
ciates and secretaries. The institute is now completed 
to its full number of fifty members. The sitting, 
which was attended by the Japanese minister and 
other strangers of eminence, was entirely occupied 
with the consideration of the report of one of the sec- 
tions of the first commission, which is intrusted with 
the subject of private international law. The report 
of this sub-commission, which was supported with 
great learning and ingenuity by its chairman, M. Asser, 
dealt with the execution of foreign judgmeuts. It 
was minutely criticised by MM. Clunet, Demangeat, 
Westlake, Regnault, Norsa, and Rolin-Jacquemyns, 
but ultimately adopted, subject to certain amend- 
ments which are to be drafted by the sub-committee 
before being submitted to the full sitting on Thursday 
last. Several of the commissions met in the afternoon 
to consider their respective reports or questions which 
have been specially referred to them. The commis- 
sions now in existence are (1), that on private inter- 
national law, which is divided into two sub-commit- 
tees, one of which, with M. Asser as its reporter, deals 
with civil law; while the other, directed by M. Bro- 
cher, discusses the conflict of criminal laws; 2, that on 
international protection of works of art; 3, that on 
the law of prize, material and formal; 4, that on the 
applicability of the customary law of nations to Eastern 
races; 5, that on the progress of the regulation of the 
laws and usages of war; 6, that on the conditions un- 
der which the Isthmus of Suez might be neutralized; 
7, for the publication of the Annuaire. 








REMOTE DAMAGES FROM LIBEL NOT RE- 
COVERABLE. 


SUPREME COURT OF WISCONSIN, JUNE 28, 1878. 


GOUGH V. GOLDSMITH. 


In an action for slander it was alleged that a letter was 
written by defendant to a Catholic priest, asking him 
to avoid all familiarity with plaintiff, because he was 
no longer a Catholic, was a member of secret socie- 
ties, and classing him among “renegade Irishmen;”’ 
that the priest read the letter publicly and permitted 
others to read it, which injured the reputation and 
business of the plainiiff. Held, that defendant was not 
liable for the damages resulting from the publication 
of the letter by the priest. 

— for injuries from libel uttered by defend- 

ant. The facts appear in the opinion. A de- 

murrer to the complaint was sustained below, and 
plaintiff appealed. 

Arthur Gough, for appellant. 

Bingham & Pierce, for respondent. 

Coz, J. Assuming that the publication set out in 
the first paragraph of the complaint was libelous, upon 
showing special damages, and that it was published 
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with a malicious intent, we still think the demurrer 
to that part of the complaint was properly sustained. 
The letter counted on as libelous was written by the 
defendant to Mr. Connolly, the Roman Catholic priest 
of Eau Claire, and begs Connolly, as a special favor to 
the writer, to avoid all familiarity with the plaintiff 
(and other persons named), because he (the plaintiff) is 
no longer a Catholic, is a member of secret societies, 
and does not go to his Easter duty. The writer then 
adds: ‘‘I understand they ” (the persons named) “ did 
the honors at your visit. I have a number of respect- 
able Irish Catholics who felt hurt at the forwardness 
of those, as they call them, ‘ renegade Irishmen.’ Pat 
Morris is the only one of them who attends his church, 
and he is mighty small and mean.”’ 

It is obvious that the letter is not, in itself, action- 
able, and to maintain an action for its publication, it 
is essential that the plaintiff should allege and prove 
that he sustains special damages. The plaintiff is a law- 
yer practicing law at Chippewa Falls, and it is averred 
that this letter was read by Connolly, and numerous 
other persons in the counties of Chippewa and Eau 
Claire; and that by reason of its publication the plain- 
tiff has sustained great injury to his good name, fame, 
credit and business, in these counties, and has been 
shunned and avoided by many good Catholics in both 
places, since its writing and publication. The allega- 
tion as to special damages is as follows: ‘‘ That a great 
number of persons, both in Eau Claire county and in 
the county of Chippewa, who are Roman Catholics, and 
who otherwise would have done so, refused to employ 
this plaintiff, as such attorney —among whom were 
John Neiland and Patrick Boyle, of Eau Claire—or 
to give him any business, as such attorney, to transact, 
as they were formerly accustomed to do, being de- 
terred therefrom by reason of said false and scandal- 
ous libel, and that by reason of the writing and pub- 
lishing of said false libel, this plaintiff has suffered 
loss and damage in the sum of $5,000.’ 

The special damages alleged must be the natural and 
immediate consequence of the writing and publica- 
tion of the letter, otherwise no action will lie for them. 
Talkard’s Starkie on 8S. & L., § 622; Beach v. Raney, 2 
Hill, 309; Terwiller v. Wands, 17 N. Y.50; Anonymous, 
60 id. 262: Halleck v. Miller, 2 Barb. S. C. 630. Says 
Bronson, J., in Beach v. Raney, “a man is not re- 
sponsible for all the remote and possible consequences 
which may result from his act, although he may be a 
wrong-doer.’’ Now, if we examine the allegations of 
the complaint, can it be said that the special damages 
stated therein were the legal and natural consequences 
of the act of the defendant? The communication was 
sent to Mr. Connolly, asking him, as a special favor to 
the defendant, to avoid all familiarity with the plain - 
tiff. It is not alleged that Mr. Connolly, in conse- 
quence of receiving the letter, did avoid the plaintiff, 
or withhold from him any business, or refuse to em- 
ploy him as an attorney. But it was other persons, in 
the counties of Eau Claire and Chippewa, who read 
this letter, that refused to intrust him with their busi- 
ness, as they were formerly accustomed to do. The 
special damages stated then were not the legal and 
natural consequence of writing and sending the letter 
to Mr. Connolly, but resulted from his unauthorized 
act in letting others read it. There is nothing to war- 
rant the inference that the defendant desired or in- 
tended that the letter or its contents should be seen or 
known by any oue except the person to whom it was 
sent, and the act of Connolly, in permitting others to 





read the letter, was what caused the injury complained 
of. In Terwiller v. Wands, supra, the doctrine is laid 
down that, ‘‘ where words are spoken to one person, 
and he repeats them to another, in consequence of 
which the party of whom they are spoken sustains 
damages, the repetition is, asa general rule, a wrong- 
ful act, rendering the person repeating them liable in 
like manner as if he had alone uttered them. The 
special damages, in such a case, are not a natural legal 
consequence of the first speaking of the words, but of 
the wrongful act of repeating them, and would not 
have occurred but for the repetition, and the party 
who repeats them is alone liable for the damages. 
Ward v. Weeks, 7 Bingh. 211; Hastings v. Palmer, 20 
Wend. 225; Kernhalts v. Becker, 3 Denio, 346; Stevens 
v. Hartwell, 11 Metce. 542.” It seems to us that the 
same principle must govern in respect to the special 
damages stated in this case. The libel was not read 
by any person who refused to employ the plaintiff or 
give him their business, at the request or by the direc- 
tions of the defendant, but was read by such persons 
through the voluntary act of Connolly, for whose ac- 
tion the defendant is not responsible. And within 
the rule of law above stated, as the special damages 
laid were not the direct and immediate, but the re- 
mote and secondary, consequence vf the publication 
of the libel, the defendant is not answerable for them. 

The order of the Circuit Court is, therefore, affirmed. 





USER BY RAILWAY COMPANIES OF THEIR 
OWN LANDS. 
ENGLISH HIGH COURT OF JUSTICE, CHANCERY 
DIVISION, JULY 18, 1878. 
NortToN v. LONDON AND NORTH-WESTERN RAILWAY 
Co., 39 L. T. Rep. (N. S.) 25. 
The rights of owners of lands adjoining those taken bya 


sewer company are not diminished by the construction 
of the line except so far as may be necessary for its work- 


ing. 

A, the owner of land over which a railroad had been made, 
granted the plaintiff a building lease of land adjoining 
the line. The plaintiff erected an inn close to the line 
with windows overlooking it. The company thereupon 
erected a hoarding before’ the plaintiff’s windows to pre- 
vent his acquiring a prescriptive right to the access of 
light and air over their line, alleging that they would 
——_— soon require to erect a station A ected and would 

e — by the plaintiff's easemen 
Held, that they had no right to prevent the acquisition of 

such an easement. 

tT London and Birmingham Railway Company 

afterward amalgamated with the London and 

North-Western Railway Company, had under the 

powers given them by their act (3 Will. 4, c. 36, Local 

and Personal), which was passed in 1833, taken land 
belonging to Sir Chas. Adderley, at Saltley, near Bir- 

mingham, for the construction of their line, Sir C. 

Adderley retaining the land on both sides of the line. 
On the 30th November, 1860, Sir Chas. Adderley 

granted to the plaintiff, Thomas Norton, a building 

lease for ninety-nine years, from Lady-day, 1861, of a 

piece of land. 

Thomas Norton, immediately after the date of the 
lease, erected upon this plot of ground an inn called 
the Station Hotel, fronting to the Bordesley Green- 
road, which bounded the plot of ground on the east, 
and having its gable-end, in which were seven win- 
dows, facing the railway. The railway, which at this 
spot ran in a shallow cutting, was separated from the 
plaintiff's ground by a quickset fence. 

The plaintiff occupied the house without interruption 
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until January, 1873, when the company’s officer wrote 
him a letter stating that his house was built on the 
extreme boundary of his property, and claiming that 
he should sign an agreement and pay some acknowl- 
edgment for the privilege of the access of light over 
their line. Some correspondence passed, but nothing 
further was done at that time. In the spring of 1874 
the company erected a signal cabin below the plain- 
tiffs house, with a small chimney, the top of which 
was immediately under the window of his bar parlor. 
A coal fire was burnt in the cabin, and the plaintiff 
complained to the company of the nuisance caused by 
the smoke; the cabin was after some months removed, 
but whether in consequence of the plaintiff's com- 
plaints, or for the convenience of the company, did 
not appear. 

1n 1875 the company renewed its demand that the 
plaintiff should pay a small rent as an acknowledgment 
of the company’s right to prevent the access of light 
across their line to his windows, and, the plaintiff 
refusing, the company’s workmen, on 17th July, 1875, 
erected a hoarding upon the plaintiff's side of the quick- 
set fence, almost touching his windows, and entirely 
preventing the access of any light tothem. The hoard- 
ing remained until 22d December, 1875, when it was 
blown down by a storm; it had not been replaced. On 
24th September, 1875, the company’s workmen erected 
boundary posts in the plaintiff's garden, 4ft. 6in. from 
the hedge, claiming that that was the true boundary of 
the company’s land. These the plaintiff removed. 

The writ in this action was issued on 22d December, 
1875. The plaintiff claimed an injunction to restrain 
the company from erecting the hoarding, and damages 
for the obstruction of his light while it was standing, 
for the smoke nuisance, and for trespass upon his land 
in erecting the hoarding and boundary posts. 


J. Pearson, Q. C., and Romer, for plaintiff, cited 
Attorney-General v. Great Northern Railway Co., 2 L. 
T. Rep. (N. 8.) 653; 1 Dr. & Sm. 154; United Land Co. 
v. Great Eastern Railway Co., 23 L. T. Rep. (N. 8S.) 
292; L. Rep., 10 Ch. 586; Bostock v. North Staffordshire 
Railway Co., 25 L. T. Rep. 115; and 27 id. 33; 5 De G. 
& Sm. 584; 4 E. & B. 788; and 3 Sm. & G. 283; Fenwick 
v. East London Railway Co., L. R., 20 Eq. 544. 


Glasse, Q. C.. Speed, and Dugdale, for the company, 
cited Swindon Waterworks Co. v. Berks and Wilts Canal, 
23 L. T. Rep. (N.S.) 513; L. R., Eng. & Ir. App. 697, 706; 
Odessa Tramways Company v. Mindel, 38 L. T. Rep. 
(N. 8.) 732; L. R., 8 Ch. Div. 247; Clark v. London 
School Board, 29 L. T. Rep. (N. S.) 903; L. R., 9 Ch. 
120; Blanchard v. Bridges, 4 A. & E. 176. 


Ma trins, V.C., after stating the facts of the case as 
above, and commenting on the arbitrary conduct of 
the railway company, proceeded: Now it has not been 
disputed by me, at all events, and I do not think it has 
been disputed by anybody, that if a person builds 
upon land contiguous to the land of another, and 
opens windows overlooking that land, the proprietor 
of the adjoining land is not bound to acquiesce in that, 
and therefore he may at any time within twenty 
years from the windows looking over his land being 
opened put a hoarding or boarding before it, so as to 
stop those windows. If the railway company had been 


the absolute owners of this property, they might have 
demanded a rent from Mr. Norton for the privilege of 
looking over the land, and if he refused to pay them, 





they would be entitled by law to erect a hoarding as 
they did, but the question is, whether they, being a 
railway company, have any such rights, and I am 
clearly of opinion that they have no such right and no 
semblance of any such right whatever. That makes it 
necessary, therefore, in order to arrive at a conclusion 
upon the subject, to consider what are the rights 
which a railway company acquire in land which they 
take for the purpose of constructing their railway. 
That they acquire the absolute fee simple of the land 
isnot in dispute. I have not heard either Mr. Pearson 
or Mr. Romer dispute that fact, and no doubt has been 
expressed by me upon the subject, because Iam clearly 
of opinion that every railway company taking land 
for the purpose of constructing, maintaining, and 
using their railway, have the fee simple of the land on 
which the railway passes, or I may say, of all the land 
which they are authorized to take; when they take it 
they have the complete and absolute fee simple, and 
they have a right to exclude all other persons entering 
upon that land without permission ; but they have it 
only in that qualified manner in which land taken for 
particular purposes is taken, and they have no other 
rights whatever. Now this has been the subject of adju- 
dication. Mr. Speed has this morning said that he is 
utterly at a loss to know on what principle some of the 
cases were cited, and particularly a case which I 
decided, and which I should refer to with much more 
diffidence than I do if it had not been that every thing 
I decided was completely confirmed by the Court of 
Appeal. I refer to the case of United Land Co. v. 
Great Eastern Railway Co., supra. Now, the case that 
arose there was this: A railway company acquired 
land and took it subject to three level crossings. The 
land at that time, on one side of the railway, was mud 
land. It was very improbable that it could ever be 
applicable for building purposes. After the plaintiff 
company — that is, the United Land Company — was 
formed, the position of the land having been greatly 
improved, and the state of things having been com- 
pletely altered, the United Land Company had erected 
many houses there, and in order to get to the houses it 
was necessary to cross the railway, and they could only 
cross it, as the law had provided them the means of 
doing, by these level crossings. Now this was very 
disagreeable to the railway company. They did not 
like to have so much traffic over their railways, and 
therefore they raised this contention, that, although 
you may use these level crossings, you can only use 
them for the purposes to which the land was applied 
when the right to cross was given, and that the cross- 
ing could only be used for the purpose that existed 
when the right was created. But I had occasion then 
to go into the question, what was the position of rail- 
way companies with regard to land acquired for the 
purpose of the railway, and what was the position of 
the land owner with regard to that which he had 
parted with under the compulsory power, and which 
the railway company had taken. All that I said in 
that case was completely confirmed by the Court of 
Appeal. I will read the judgment upon the subject. 
It appears to me that instead of there being any sur 
prise, such as Mr. Speed expressed, that such a case 
should be cited, it has a most precise bearing upon the 
question, and in fact decides the question that is now 
before me. I said: ‘“‘ My opinion is that the meaning 
of the act of Parliament is that there was to be such 
communication made as should be, as far as practica- 
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ble, consistent with the existence of the railway on 
the land, and would render it as enjoyable and as free 
to be used as if the railway had not been constructed 
atall. That, indeed, is the object of all railway legis- 
lation. Necessarily, railways cannot be made without 
invading the rights of private individuals. Therefore, 
all persons are bound to submit their rights to the 
public, and those who are most reluctant to part with 
their property are obliged to do it compulsorily by act 
of Parliament.’’ (That, I assume, was the case of Sir 
Charles Adderley, under whom the plaintiff claims in 
the present case.) ‘‘ But at the same time that the 
Legislature throws upon individuals the obligation of 
parting with their land, it protects them as far as pos- 
sible by obliging the company taking it for the pur- 
pose of constructing the railway to make such 
communications as shall either be agreed upon, or be 
prescribed by the particular act of Parliament, or be 
settled by the tribunal appointed for the purpose. 
Therefore, where one part of an estate is severed from 
another by a railway, it is always a condition that 
sufficient communication shal] be made either over the 
railway by a bridge, under the railway by an arch, or 
across it by alevel crossing. But I apprehend that, 
whatever be the mode of communication, the object is 
that the rights of the land-owner shall be in no way 
prejudiced, except as far as is required for the actual 
construction of the railway. He is to have as much 
enjoyment and as free use of his land after the rail- 
way is constructed as he had before, so far as the 
exercise of those rights does not interfere with the 
rights of the railway company and the rights of the 
public in running over the lands upon the railway.” 
Now, am I right in the rule which I laid down there, 
oramI not? That | am right is shown by the con- 
firmation of it by the Court of Appeal. Therefore, 
the law is correctly stated that the owner of the ad- 
joining land has the same rights in the part of his 
estate which is not taken that he would have had if 
the railway had not been constructed, and surely 
among those rights must be the right of erecting a 
building with windows in it looking over the railway, 
just as he would have had the right to erect a building 
on the same spot looking over his own estate, this part 
ceasing to be his own estate only for the purpose for 
which it was acquired, namely, for the purpose of 
making, constructing, and using the railway. Now 
this went to the Court of Appeal, and there Lord Jus- 
tice James says this: ‘‘I am of opinion that the 
decree of the Vice-Chancellor in this case is perfectly 
right. The land belonged to the Crown, and a clause 
was inserted in an act of Parliament that the railway 
company were to make such communications for the 
convenient enjoyment of the lands as the Commis- 
sioners of Woods and Forests should, in their judg- 
ment, think necessary. It seems to me impossible to 
say that that clause involves a restriction that the com- 
munication is to be only such as they shall think neces- 
sary for the convenient enjoyment and occupation of 
the lands exactly in their present state, and for their 
present purposes, and for no others. The object was, 


of course, that the severance of the land by the rail- 
road ’’—now this is the passage which is very import- 
ant, and it is entirely in accordance with what I said— 
“the object was, of course, that the severance of the 
land by the railroad should leave the owner of the land 
as fully master of the land for all purposes as he was 
before, so that he did not interfere with the working 





of the line, exactly as in the case of the usual reserva- 
tion of minerals.’”” Therefore it leaves the owner of 
the adjoining land just as he was before, as if the line 
had not been made, so that he does not interfere with 
the working of the line. Would any man venture to 
say that these seven windows, looking over the rail- 
way, in any way interfered with the working of the 
line, or could be of the slightest disadvantage to the 
proprietors of the line? ‘The object,” he says, “is 
simply to give to the railway company an uninter- 
rupted right of way for themselves across the land, 
but not to take away from the owner any thing that is 
not absolutely necessary for the purpose of the rail- 
way.’’ Now, is it at all necessary for the purposes of 
this railway that these windows should, be prevented 
from looking over it? Duves it interfere with their 
working, or interfere with any right whatever which 
they have? It is impossible for anybody to say that it 
does. Before I go to the further part of the case, I 
may refer to another case which was very much sifted 
and commented upon in the opening, namely, Bostock 
v. North Staffordshire Railway Co., supra. ‘That is a 
much earlier case, but it completely bears out the 
decision laid down by the Court of Appeal and myself 
in the case I have referred to. Now, in Bostock v. 
North Staffordshire Railway Co., the railway company 
had acquired a reservoir of very considerable extent. 
It was described as being in a place of great beauty; 
it was in a beautiful part of Staffordshire, and very 
attractive, and the company thought they could turn 
it to account, and they did so by advertising on any 
great holiday, such as Whitmonday, and so forth, 
regattas on this great sheet of water. Mrs. Bostock, 
who was a widow lady, living in the neighborhood, 
had a beautiful place and grounds close by, ard she 
complained that the result of this was to collect disor- 
derly crowds of people, who broke down her fences 
and trod down her grass, to her great injury, and she 
said it was not right of the railway company, and it 
was not within the business of a railway company, to 
collect crowds of people, and to permit this kind of 
disorder. The case was argued by myself, Mr. Grove 
(now Mr. Justice Grove), and Mr. Bovill, of this bar. 
The railway company said: ‘‘ We are owners of this 
land; the fee simple is conferred upon us; the owner 
of fee simple can do as he likes.”’ But Sir James 
Parker, before whom the case came in the first instance, 
and whose decision is reported in 5 De Gex and Smale, 
considered it was a nuisance, and granted an injune- 
tion. Mrs. Bostock had brought an action and 
recovered nominal damages. According to the then 
practice of the court when the case came before Sir 
James Parker he granted an injunction, but with lib- 
erty to Mrs. Bostock to bring such an action as she 
might be advised. She brought an action; that re- 
sulted in the opinion of the Court of Queen’s Bench 
being taken, and three judges against one, that one 
being Mr. Justice Erle, came to the conclusion that 
although the company were the owners of the railway 
and reservoir in fee simple, they had only a qualified 
ownership, and were only entitled to use it for the 
purposes for which they acquired it, that to use it for 
this purpose was not within the object of the act, and 
they were restrained perpetually from using it for any 
other purpose than as a railway and canal. Sir John 
Stuart, who ultimately disposed of the case, to whose 
judgment I refer in 3d Smale and Giffard, says: ‘‘In- 
deed, it is the settled doctrine of this court that the 
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rights of ownership in fee, conferred on public com- 
panies, must be restricted and qualified by the terms 
of the legislative contract. In Mr. Blackmore’s case, 
Lord Eldon said: ‘“* When I look upon these acts of 
Parliament, I regard them all in the light of contracts 
made by the Legislature on behalf of every person 
interested in any thing to be done under them; and I 
have no hesitation in asserting that unless that princi- 
ple is applied in construing statutes of this description, 
they become instruments of greater oppression than any 
thing in the whole system of administration under our 
Constitution ;’’ and he afterward says that ‘‘those who 
come to Parliament for such acts do, in effect, under- 
take that they shall do and submit to whatever the 
Legislature empowers and compels them to do, and 
they shall do nothing else.’’ Then Sir John Stuart 
adds: “It has been said that the purpose of letting 
pleasure boats for hire is an innocent purpose, and 
ought not to be objected to. But it is enough that 
the purpose is not contemplated or authorized by the 
act of Parliament, for, if it be objectionable to the 
land-owner, if he conceives it to be injurious to him 
as interfering with his comfort, or even as distasteful, 
he has a right to confine the employment within the 
essential terms of the contract.’’ Now, the railway 
company, I think, feeling that abstractedly they could 
have no such right, knowing perfectly well they had 
only a right to the fee simple of the land for the pur- 
poses for which they acquired it, namely, the con- 
struction and perpetual working of the railway, this 
sort of defense is setup: It is within a mile of Bir- 
mingham; the station acconrmodation is defective 
there, we may have to build a station, and because 
we may have to build a station, therefore we have 
a right to prevent anybody looking over the rail- 
way. If we allow them to acquire an adverse right, it 
may lead to our being prevented from building this 
station. Now I took down Mr. Glasse’s argument on 
this subject in his own words: No man, by erecting 
his house on this spot, ought to be allowed to acquire 
a prescriptive right to prevent the company doing that 
which they are entitled to do at the spot, namely, 
erect astation. If that is so, then, according to that, 
any railway company, at any spot on their road — this 
railway company, at any place between London and 
Birmingham —if a man erects a house looking over 
the railway, may immediately come and block up his 
windows and say, ‘‘ We do not know but that hereaf- 
ter we may have to build a station here.’’ They have 
no such right, and to attempt to claim it isa mere 
piece of tyranny which could never enter the minds 
of any but the officials of a great railway company. 
With regard to this particular spot it was a mere pre- 
text. They knew perfectly well the place was not 
adapted fora station. They have not sufficient width 
there, and they have no approaches, and all this about 
erecting a station is a mere subterfuge and a mere pre- 
tense, which I think it was discreditable to the rail- 
way company to instruct counsel to raise. I will 
further illustrate what I have said in reference to this 
case with regard to the limited power of railway com- 
panies. I have pointed out that, though they have an 
absolute and unqualified fee simple, they can only use 
the land for the purpose for which they acquired the 


land, and not, as against the adjoining proprietor from 
whom they have taken the land, in a manner which 
will prevent his using the land for any purpose for 





which he could have used it if this land had not been 
taken from him. Then, as they have not the unquali- 
fied right of using the land, so they could only use it 
for the purposes for which their capital is raised. They 
cannot embark in an extraneous trade, as was decided 
in Attorney-General v. Great Northern Railway Co., 
supra. They are not entitled to set up and carry on 
the business of coal merchants. That was only a de- 
cision following the decision of Colman v. Eastern 
Counties Railway Co., 8 L. J. Rep. 530; 10 Beav. 1, 
which decided that the South-Eastern Railway, having 
raised capital for the purpose of making a line to 
Dover or Folkestone, could not embark in or carry on 
the business of running steamboats between those ports 
and the coast of France. Therefore their property and 
their purposes are altogether of a limited character. 
Therefore on those grounds being most distinctly 
and clearly of opinion that they had no right what- 
ever to interfere with the plaintiffs enjoyment 
of those windows, I hold that their proceeding is 
wholly illegal and improper, and therefore on that 
subject the plaintiff is entitled to a perpetual in- 
junction to prevent the future blocking up of his 
windows, and he is also in my opinion entitled to 
damages for the injury he sustained during the 
period they were blocked up. [His lordship then went 
through the evidence on the subject of the smoke nui- 
sance, and came to the conclusion that there had been 
a substantial nuisance.] I am also of opinion that he 
is entitled to compensation for the damages which he 
sustained by the smoke nuisance, while it lasted; and 
Iam further of opinion, and I am borne out in my 
opinion by the decision of the Master of the Rolls in 
that case of Fenwick v. The East London Railway Co., 
supra, where he decided that where a thing may be 
done in two ways— one of which is injurious, and one 
of which is not — the railway company are bound te do 
the thing ina manner which will not be injurious, 
because they are bound by the act of Parliament — not 
the Lands Clauses Act, which does not provide for this 
case, but by their own act of Parliament, which I have 
looked at — to do as little injury as may be in the con- 
struction of their works. Therefore, they having two 
modes of doing this — one by burning a gas fire, and the 
other by burning a coal fire, they chose to doitina 
manner injurious to the plaintiff, and he is entitled to 
be compensated for that wrongact. There is an ad- 
ditional reason, with regard to the window, why he 
should be compensated. It is proved by a respectable 
witness that during this dispute he desired to sell 
his hotel, and had every reason to believe he would 
have sold it, but no man in his senses could have 
thought of buying this house while that hoarding 
was standing, and while such a contest as this 
was going on with a great railway company. On 
every ground, therefore, the plaintiff is entitled toa 
perpetual injunction, and an inquiry as to the damages 
he has sustained. Those points were comparatively 
simple. The matter of the ownership of the land on 
which plaintiff's building was erected was here consid- 
ered, but is not of importance. There must be a per- 
petual injunction to prevent the future darkening of 
the windows, and to prevent a repetition of the smoke 
nuisance, and an inguiry as to damages suffered by 
reason of the obstruction to the access of light and air, 
and by the smoke. The company must pay all the 
costs. 











THE ALBANY LAW JOURNAL. 


271 











OFFENSES INDUCED BY POLICE OFFICERS. 


SUPREME COURT OF CALIFORNIA, AUGUST 26, 1878. 


PEOPLE V. COLLINS. 


The prisoner requested P. to enter a reysy b~ night and 
steal some money prisoner knew to be there, and di- 
vide the same between them. P. informed the sheriff 
of the request, and it was arranged between them 
that the burglary should be carried out. P. entered 
the building, took the money and divided it with the 

risoner, who was thereupon arrested by the sheriff. 
Viel, that P. having no felonious intent in entering the 
building and taking the money, there was no crime 
committed, and the prisoner could not be convicted for 
burglary. 
PPEAL from a judgment of conviction upon an 
indictment forburglary. The facts appear in the 
opinion. 

By THE Court. There was evidence tending strongly 
to show that the defendant requested Parnell to enter 
a certain building in the night time and to steal there- 
from asum of money which he knew to be concealed 
there; and that the money, when stolen, should be 
divided between them. The evidence also tended to 
prove, that instead of accepting and acting upon this 
proposal, Parnell immediately informed the sheriff of 
it, who, after consultation with the district attorney, 
advised Parnell to pretend to the defendant that he 
accepted the proposition and would carry out the en- 
terprise. It was thereupon agreed between Parnell 
and the sheriff that when the money was taken it 
should be marked with acid so that it could beiden- 
tified; and that when the money was delivered to the 
defendant a signal should be given by Parnell to en- 
able the sheriff to arrest the defendant with the money 
in his possession. The evidence tended to prove that 
this programme, as agreed upon by Parnell and the 
sheriff, was carried into effect; that Parnell entered 
the building, secured the money, marked it with acid, 
delivered part of it to defendant, gave the signal as 
agreed upon, and the sheriff thereupon arrested the 
defendant with the money in his possession. 

On this state of the evidence the court instructed 
the jury that ifit was agreed between Parnell and the 
defendant that the former should enter the building 
and steal the money, to be divided between them, and 
if, inpursuance of the agreement, Parnell did enter 
the building and take the money and divide it with 
the defendant he was guilty of burglary, and the jury 
should so find “ without regard as to the part taken in 
the offense by the witness Parnell, or as to the motives 
or intentions of said Parnell.” This instruction was 
erroneous. 

If Parnell entered the building and took the money 
with no intention to steal it, but only in pursuance of 
a previously-arranged plan between him and the 
sheriff, intended solely to entrap the defendant into 
the apparent commission of a crime, it is clear that no 
burglary was committed, there being no felonious in- 
tent in entering the building, or taking the money. 
If the actof Parnell amounted to burglary, the sheriff 
who counseled and advised it was privy to the of- 
fense, but no one would seriously contend, on the fore- 
going facts, that the sberiff was guilty of burglary. 
The evidence for the prosecution showed that no 
burglary was committed by Parnell, for the want ofa 
felonious intent, and the defendant could not have 
been privy to a burglary, unless one was committed. 

Judgment and order reversed, and cause remanded 
for a new trial. 





FUGITIVES BY CONSTRUCTION. 


To the Editor of the Albany Law Journal: 


Sir—I have received another communication, this 
time from a member of the Cleveland Bar in Ohio, 
containing a series of suppositions in relation to inter- 
State extradition, and suggesting a question as arising 
therefrom, with a request that it should be answered 
in the columns of your JOURNAL. 

The suppositions are embodied in the case of “a 
resident of the State of Ohio who should commit the 
crime of murder upon a citizen of the State of New 
York, by sending poison to be administered through 
an innocent agent;’’ or in that of murder *‘ committed 
in Ohio by some one in another State, by shooting over 
the line or across the Ohio river;”’ or in that of mur- 
der ‘‘ by sending an infernal machine from one State 
into another;’’ or in that of murder by a dynamite 
fiend who commits the crime “iu one jurisdiction by 
setting his agencies at work in another, and without 
ever being found in person in the jurisdiction where 
the crime was committed;”’’ or, what is ‘‘ very com- 
mon in these days,’ in that of obtaining ‘‘ goods and 
property by false and fraudulent representations made 
by letter, to parties in one State, by parties residing 
in another.’’ These suppositions, though different in 
their details, are identical as to the legal point in- 
volved. 

The inquiry, based upon these supposed cases, is 
whether the constitutional provision for inter-State 
extradition, and the law of Congress for carrying it 
into effect, are not ‘‘ susceptible of a constructive ren- 
dering,’’ so as to make them applicable “ to one who 
purposely avoids the jurisdiction where he commits 
the offense or crime, though he may never have left 
his domicile.”’ 

This inquiry proceeds upon the admitted principle 
that the laws of a State, so far as the processes of their 
enforcement and execution by the officers thereof 
are concerned, have no extra-territorial operation, 
and consequently that they cannot be put in force 
against an alleged criminal without securing the actual 
custody of his person. It also assumes that no State 
can, without a trespass and virtual war upon another 
State, forcibly capture any person on the charge of 
crime, or for any other reason, who is within the ter- 
ritorial jurisdiction of the latter and under the pro- 
tection of its laws. These principles, underlying the 
inquiry, are well settled in American jurisprudence. 
Every criminal must be tried in and by the jurisdic- 
tion within which the crime was committed; and 
States are never joint participants in the same juris- 
diction on the same soil. Hence, before a State can 
try a criminal, it must have possession of his person; 
and this it cannot have while he is in another State. 

The suppositions, and the question in view of them, 
locate the personal presence of the offender in one 
State at the time of the offense and continue him 
there, and assume that the offense was committed in 
another State, and is hence triable only there. This 
raises a question, which has been much debated in 
courts, and in regard to which the decisions are not 
uniform, as to where a crime is legally to be deemed 
committed, whether in and against the jurisdiction 
where the offender actually was at the time of the 
criminal action, or in and against the jurisdiction 
where the action was completed in its results, the two 
jurisdictions not being the same. It is not necessary, 
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for the purpose in hand, to answer this question. Mr. 
Bishop, in his Criminal Procedure, 2d ed., vol. 1, sec- 
tions 45-4, discusses this point and cites the authori- 
ties in regard to it. 

If we assume that the offense is committed where 
the offender was at the time of his action, then plainly 
there is no difficulty about his extradition. If he has 
not fled from the jurisdiction, then there is no need 
of the extradition process for his capture; and if he 
has fled, then his case, by the terms of the supposi- 
tion, comes within the provision of the Constitution 
and the law. 

If, however, we adopt the other theory, and place 
the offense where the act took effect and produced the 
criminal result, while the actor was not there, but was 
in another jurisdiction, and remains there, which is 
the view meant to be presented by the member of the 
Cleveland Bar, then the question arises whether the 
Constitution and the law of Congress provide for the 
extradition of the offender from the State where he 
was at the time of the offense, and in which he con- 
tinues his domicile, to the State in which the crime 
was committed. The question is not whether the man 
ought to be punished, or whether the Constitution 
ought to contain a provision through which the cus- 
tody of his person for this purpose can be legally se- 
cured, but whether it does contain such a provision. 
The answer is not affected one way or the other by the 
gravity of the crime. 

We must of course, in the first instance, go to the 
Constitution itself for light on this point. The lan- 
guage of the instrument in regard to extradition is 
the following: 

“A person charged in any State with treason, felony, 
or other crime, who shall flee from justice, and be 
found in another State, shall, on demand of the execu- 
tive authority of the State to which he fled, be 
delivered up, to be removed to the State having juris- 
diction of the crime.” 


The same rules that are adopted in construing other 
parts of the Constitution must be applied to these 
words. One rule is to give effect to all the words; and 
another isto take the words in their natural, obvious, 
and well-understood sense. The Supreme Court of the 
United States in Martin v. Hunter’s Lessee, 1 Wheat. 
304, said: ** The words are to be taken in their natural 
and obvious sense, and not in a sense unreasonably 
restricted or enlarged.’’ The same court has repeatedly 
affirmed and applied this rule. Judge Bronson, one 
of the ablest jurists of this country, in Oakley v. Aspin- 
wall, 3 Comst. 547, said: ‘*‘It is highly probable that 
inconveniences will result from following the Consti- 
tution as it is written. But that consideration can 
have no weight with me. It is not for us, but for those 
who made the instrument, to supply its defects. If 
the Legislature or the courts may take that office upon 
themselves, or if, under color of construction, or upon 
any other specious ground, they may depart from that 
which is plainly declared, the people may well despair 
of ever being able to set a boundary to the powers of 
the Government. Written Constitutions will be worse 
than useless.’’ These are sound sayings, and should 
never be ignored when we are dealing with the funda- 
mental law. 

The extradition clause of the Constitution, though, 
like all other parts, in general language, is written in 
plain and simple words. The meaning is upon its face. 
It is only ‘“‘a person” that can be extradited under 
the provision. All the recitals of the clause start with 





the idea of ‘‘a person,” a real ‘“‘person,’’ and not one 
by construction. 

The first thing said about this ‘ person” is that he 
must be “ charged in any State with treason, felony, or 
other crime.’’ This must be areality, and nota fiction. 
The next thing said is that he must be one “ who shall 
flee from justice.’’ To flee, says Dr. Worcester, is ‘* to 
run, to run from, to escape.’’ It is locomotion from 
a place toa place, and that too by the voluntary action 
of the person who flees. The man himself flees, and 
hence does not stay where he was. He is the agent of 
his own flight. This is the obvious and established 
sense of the word, and in this sense, and in no other, 
is it used in the Constitution. What the “person” 
runs from or escapes from is the ‘‘ justice’’ of the State 
bringing the charge against him for a violation of its 
laws. He takes his body off beyond the reach of that 
** justice.” 

Where does this ‘‘person’’ go to in the conception 
of the Constitution? We have him on foot, or on 
horseback, or in a rail car, fleeing from the State whose 
laws he has offended; and now where does he stop? 
He stops * in another State; ’’ and, hence, to the terms 
that describe the flight, the Constitution adds the 
words, ‘‘and be found in another State.’’ The language 
is not, ‘‘who shall flee from justice or be found in 
another State,’’ but ‘“‘ who shall flee from justice, and 
be found in another State.’’ He is found there because 
he has fled to that State, and there paused in his flight, 
and there remains. 

What shall be done with this “‘ person ’’’ who has fled 
from one State to another? The Constitution says 
that he “shall, on demand of the executive authority 
of the State from which he fled, be delivered up, to be 
removed to the State having jurisdiction of the 
crime.”’ 

The case, and the only case, for which the Constitu- 
tion provides, is that of a person who is charged with 
crime in one State, and who flees to and is found in 
another State. This is the whole of the case. It may 
be that the provision is not broad enough to reach all 
the cases that ought to be reached; and if so, this 
would be a good reason for amending the Constitution. 
But it is no reason for making the instrument say what 
it does not say. It is no reason for making the terms 
‘flee’? and “ fled’’ mean an actual and voluntary 
escape by locomotion in one class of cases, and simply 
staying where one is, without locomotion, in another 
class of cases. It is no reason for adopting that sort of 
“constructive rendering ’’ which makes the same words 
mean exactly opposite things. This is assuming alto- 
gether too much for the flexibility of language. If we 
can thus trifle with the words of the Constitution, and 
force a meaning into them or out of them, at pleasure, 
in order to meet an exigency or attain a supposed good, 
then the instrument has no fixed meaning, and the 
interpreter becomes its maker. 

The plain truth is, that the cases supposed by the 
member of the Cleveland Bar, if we accept his theory 
as to where the offense was committed, and hence as to 
where the jurisdiction for its punishment exists—a 
point that we intentionally omit to discuss— are not 
provided for by the Constitution of the United States. 
It contains no provision for the extradition of a person 
who was not present in the State where, in legal con- 
templation, he committed a crime, and who has not 
fled from the justice of that State, and who is not, asa 
fugitive, found in another State, and who does not 
choose to go to the State where the crime was commit- 
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ted. Whether the framers of the Constitution thought 
of such case or not is not the question. They certainly 
have put no such case into the instrument; and we 
cannot put it there without altering the instrument 
itself. 

It may be readily conceded that the omission is a 
defect, and that the ends of justice would be better 
served by having the Constitution read thus: ‘‘ Who 
shall flee from justice and be found in another State, 
or who shall be found in another State.’’ It would 
then, in the latter clause, cover the cases supposed and 
frequently real, but as it is, it does not. The extra- 
dition treaties of the United States always describe 
the fugitive criminal as one who, having committed a 
specified crime within the jurisdiction of the requiring 
party, has sought asylum or is found within the terri- 
tories of the other. It is enough that he is found there, 
no matter how he came to be there; but it is not so 
with the extradition provision of the Constitution. 

The second and the next highest authority for the 
settlement of this question is the law of Congress. This 
law says that ‘‘whenever the executive authority of any 
State or Territory demands any person as a fugitive 
from justice, of the executive authority of any State 
or Territory to which such person has fled, and pro- 
duces a copy of an indictment found or an affidavit 
made before a magistrate of any State or Territory, 
charging the person demanded with having committed 
treason, felony, or other crime, certified as authentic 
by the Governor or chief magistrate of the State or 
Territory from whence the person so charged has fled, it 
shall be the duty of the executive authority of the State 
or Territory to which such person has fled to cause him 
to be arrested,”’ etc. 

This law, like the Constitution itself, is to be inter- 
preted, and applied to the case to which its terms make 
it applicable, and to no other case. That would bea 
very strange sort of ‘constructive rendering,’ which 
should make it applicable to a person who did not run 
away at all, who simply remained where he was, and 
in respect to whom there is not a solitary fact marking 
him as a fugitive. It would either strike out all the 
words in the law that thus describe him, or place upon 
those words a false meaning. In neither case would 
it be construing the law. The law, as Congress has 
enacted it, lies, in respect to the person to be delivered 
up, exactly within the terms of the Constitution; and 
no judicial or executive authority has aright to extend 
it a hair’s breadth beyond this point. The matter of 
fact is that this law does not embrace within its terms 
the cases referred to by the member of the Cleveland 
Bar. 

What has been the language of executives and courts, 
wheu incidentally referring to the person to be deliv- 
ered up? In The Matter of Clark, 9 Wend. 212, he is 
spoken of as a ‘‘fugitive’’ charged with having com- 
mitted a crime. In The Matter of Voorhees, 3 Vroom, 
147, he is designated as one ‘“‘who commits a crime 
within a State and withdraws himself from such juris- 
diction.”” In The Matter of Adams, 7 Law Rep. 386, he 
is referred to as man who ‘within a State secretly 
commits a crime and suddenly departs,”’ and as ‘‘ going 
out of its limits.”” In Kingsbury’s Case, 106 Mass. 203, 
heis a man *‘ who goes into a State, commitsa crime, 
and then returns home,”’ and is regarded as much a fu- 
gitiveas he would have been if “he had committed the 
crime in the State of which he was a resident, and had 
Governor Fairfield, of 


then fled to another State.” 





Maine, 1838, spoke of him as one who, having commit- 
ted a crime in a State, ‘‘leaves that State,” without 
waiting for criminal proceedings to be commenced 
againsthim. 6 Amer. Jurist, 226. 

Such are the usual forms of speech adopted by courts 
and by executives, when designating the party to be 
delivered up; and in not a solitary instance of which 
we are aware have they ever given any countenance to 
the idea of a fugitive that fled in the contemplation of 
law, though in point of fact he did not flee at all. 
Their interpretation of the Constitution and the law 
has been according to the fact, and not according to 
“*a constructive rendering ’’ contrary to the fact. 

Many of the executives of the States adopt and pub- 
lish beforehand specific regulations as guides to prac- 
tice in both demanding and delivering up fugitive 
criminals. One of these regulations adopted by the 
executive of New York requires “ positive proof that 
the criminal has fled from the State and the justice 
thereof,’ and that he *‘ has taken refage”’ in another 
State. Another regulation refers to ‘the manner of 
the criminal’s departure from the State.”” One of the 
rules in Massachusetts says: ‘There must in every 
case be sworn evidence that the person charged is a 
fugitive from justice —that is, that he has fled from 
the State to avoid arrest.’’ Another speaks of “ the 
time and circumstances of his flight.’’ One of the 
regulations in Pennsylvania characterizes the criminal 
as ‘‘having fled the State since the commission of the 
offense,’’ and requires this fact to be established by 
affidavit. The idea of a ‘‘ constructive” fleeing that 
is merely a legal fiction, and not a physical reality at 
all, is neither in these executive regulations nor con- 
sistent with them. 

The same remark applies with equal force to extra- 
dition State laws. In the law of New York the per- 
son to whom it refers, is described as ‘‘ charged in any 
State or Territory of the United States with treason, 
felony, or other crime, who shall flee from justice and 
be found in this State.’”’ 5 Edmonds’ N. Y. Stat. at 
Large, 167. The law of Massachusetts declares that 
the Governor may demand “ of the executive author- 
ity of any other State or Territory any such offender 
fleeing from the justice of this State,”’ provided that 
he has sworn evidence that the party is ‘‘a fugitive 
from justice,’ and also that, ‘‘ in any case authorized 
by the Constitution and laws of the United States,” 
he may deliver up any person to any other State or 
Territory charged with crime therein, provided the 
fact that he is a fugitive therefrom is established. 
Gen. Stat., chap. 177. In both cases the fact of an ac- 
tual flight, and not simply a ‘‘ constructive’ one, is 
made a material circumstance. It must be shown by 
the proper evidence, before the Governor can either 
make a demand, or order a delivery. A ‘ coustruct- 
ive’’ fugitive is unknown to State legislation. 

The conclusion, derivable trom this examination of 
the question, is that there is no provision in the Con- 
stitution and laws of the United States for extradi- 
tion in the cases supposed, or in any parallel cases and 
that neither can be used for this purpose without a 
most unwarrantable disregard of its plain and obvi- 
ous meaning. The member of the Cleveland Bar inti- 
mates that the question we have been considering will 
arise ‘in a case now pending in the Supreme Court ”’ 
of Ohio. If so, it is hardly conceivable that that 
court will undertake to make a new Constitution for 
the American people, or seek to foist into the words of 
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the existing one a meaning not only not in them, but 
entirely inconsistent with their obvious and univer- 
sally accepted import. 

What then shall be done in these cases thus unpro- 
vided for? The proper answeris: ‘ Nothing by any 
extradition process until there is some authority of law 
for it. The Governor of a State is not to become an 
official kidnapper, in order that the guilty may be 
punished. The Constitution may be amended, and 
then the laws of the United States may be amended, 
so as to cover such cases; or State laws may be enacted 
to furnish a remedy which is not now supplied by 
either. Either method is possible, and there cer- 
tainly should be some method for awarding justice in 
this class of cases. 8. T. SPEAR. 

—_-- + -— — 


RECENT AMERICAN DECISIONS. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS, 
JULY, 1878. 


LANDLORD AND TENANT. 


When tenant discharged from liability for rent.— 
Plaintiff leased premises to defendant. defendant 
covenanting to use the premises as a dry goods and a 
millinery store, and not to underlease without consent 
of plaintiff. Defendant, with the assent of plaintiff, 
assigned the lease to M., who agreed to use the prem- 
ises for the millinery business and sale of hair goods, 
defendant agreeing to be liable for the rent. M., with 
the consent of plaintiff, but without the knowledge or 
assent of defendant, assigned the lease to S., who was 
to use the premises as an office for a dye-house. Held, 
that defendant was released from any liability for the 
rent of the premises while occupied by 8S. (Amory v. 
Kanofsky, 117 Mass. 351.) Fifty Associates v. Grace. 
Opinion by Endicott. J. 


SUPREME COURT OF WISCONSIN, AUGUST 27, 1878.* 
MORTGAGE. 

1. Title to mortgaged property in mortgagor.—In this 
State a mortgage, in whatever form, merely creates a 
lien upon the land, and the legal title remains in the 
mortgagor. The fact that the mortgagee, who gets 
peaceable possession after condition broken, cannot be 
ejected by the mortgagor before satisfaction of the 
mortgage, is not inconsistent with the doctrine stated. 
Brinkman v. Jones. 

2. When deed absolute construed a mortgage. —In 1870 
A executed and delivered to B a deed of land, abso- 
lute on its face; and B at the same time executed and 
delivered to A a separate agreement under seal, wit- 
nessed and acknowledged, but not recorded, to recon- 
vey the land to A on payment by the latter within 
four years of $2,300 (which is recited to be the consid- 
eration of the deed), and such other indebtedness as 
might become due from A to B, with interest payable 
semi-annually. Held, that the two instruments created 
a mortgage. Ib. ; 

3. Subsequent agreement not altering rights of parties. 
—In 1874, after default in payment of interest, A sur- 
rendered said contract to B, who at the same time 
gave A another agreement under seal, witnessed and 
acknowledged, but never recorded, which recited that 


the deed of conveyance above mentioned was for a 
consideration of $3,350, and by which B agreed to re- 
convey the land to A on payment by him of that sum 
with any other sums that might be due from him to 
B on note, account or otherwise, with interest payable 
semi-annually; the contract to become void on any 
default. Held, that the transaction did not alter the 
relation of the parties as mortgagor and mortgagee, 
and would not do so even if a mortgage in this State 
conveyed the fee subject to be defeated by payment of 
the debt. Ib. 

4. Notice: facts constituting actual notice: construct- 
ive notice.—One who purchases land with knowledge 
of such facts as would put a prudent man upon in- 
quiry, which, if prosecuted with ordinary diligence, 
would lead to actual notice of rights claimed adversely 
to his vendor, is guilty of bad faith if he neglects to 
make such inquiry, and is chargeable with the “ ac- 
tual notice’’ he would have received. The ‘“ actual 
notice’’ of an unrecorded defeasance, required by the 
statute to defeat a subsequent purchaser’s title (R. 
S., 1858, chap. 86, § 32), does not, however, include 
constructive knowledge imputed from actual, open 
and visible occupation, where such occupation is not 
in fact known to the purchaser. Ib. 

5. Possession of grantor presumptively adverse to 
grantee.—The possession of a grantor is presumably 
adverse to the grantee, where it has continued for a 
long time after the grant, and is inconsistent in its 
nature with the grantee’s rights by the terms of his 
deed; and knowledge of such a possession on the part 
of a subsequent purchaser is some evidence for the 
jury upon the question of “actual notice’’ of the 
grantor’s rights. Ib. 

STATUTE OF LIMITATION. 

Unauthorized purchase of security by town does not 
suspend.—Towns are not authorized to purchase and 
hold tax certificates; and the intervention of a town 
as the pretended owner of such certificates does not 
suspend the statutory limitation of actions thereon. 
Eaton v. Supervisors of Manitowoc 


SUPREME COURT OF ILLINOIS.* 
COMMON CARRIER. 

1. Clause in receipt for goods limiting liability.—A 
clause in a receipt or bill of lading exempting a com- 
mon carrier from a common-law liability is not bind- 
ing on the shipper, unless it appears that he knew of 
and assented to the exemption, and this is a question 
of fact. Merchants’ Dispatch Transp. Co. v. Theilbar. 

2. Is bound to receive and carry goods.—A common 
carrier, by virtue of his calling, is bound to receive 
goods when properly tendered for shipment, and to 
carry them safely, unless destroyed by the act of God 
or the public enemy, and has no right to be exempt 
from loss by fire, except by virtue of a special contract 
to that effect. It cannot limit its liability by its own 
act alone. Ib. 

3. Evidence: clause in carrier’s receipt restricting lia- 
bility: may be rejected and receipt of goods shown by re- 
ceipt.— On the trial of a suit bythe court alone, against 
a common carrier for loss of goods shipped, where the 
proof shows that the shipper had no knowledge of a 
clause in the receipt given exempting the carrier from 





* From O. M. Conover, Esq., State Reporter. 
in 44 Wisconsin Reports. 
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* From N. L. Freeman, Esq., State Reporter. 
in 86 Illinois Reports. 
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liability for loss by fire, and that the shipper never as- 
sented to such clause, there is no error in receiving in 
evidence the part of the receipt acknowleging the re- 
ceipt of the goods and agreeing to carry the same, and 
to reject the exemption clause. If the trial is before 
a jury the whole instrument must be read, as they are 
to decide whether the clause of exemption was known 
and assented to by the shipper. Ib. 


GIFT. 


By one expecting to die in recompense for services is 
not donatio causa mortis or revocable.—A deed made 
by a person supposed to be about to die, in considera- 
tion of services rendered by the grantee and as a 
recompense therefor, is not a donatio causa mortis, 
and revocable, like a will, but vests the title in the 
grantor irrevocably. A woman, being sick and appre- 
hensive of death, sent for a justice of the peace to di- 
rect the authentication of a will prepared some years 
before, but not signed. Before signing the will she 
was reminded by one who had worked for her of his 
claim for services, and she recognized the claim, and 
said she intended to give him twenty acres of land 
and make him a deed of it, whether she lived or died. 
Thereupon she executed and delivered to him a deed, 
and then executed the will. She afterward recovered, 
and, upon a bill filed by her to set aside the deed, it 
was held not to be a donatio causa mortis, and revoca- 
ble like a will, but an absolute and irrevocable con- 
veyance for a sufficient consideration. McCarty v. 
Kearnan. 

MASTER AND SERVANT. 


Respondeat superior: blasting.—If a city employs a 
person to do work which is intrinsically dangerous, 
such as the blasting of rock in a street for a sewer, 
aud the contractor uses all due care, and damage re- 
sults to another from a stone thrown by the blasting, 
the city will be liable to respond in damages for the 
injury. City of Joliet v. Harwood. 


MUNICIPAL CORPORATION. 


1. Not liable for injury to one traveling street for blast- 
ing done in city by individual.—In a suit against a city 
to recover for personal injury received, caused by per- 
mitting blasting in the street by individuals, and 
thereby frightening and causing a team torun away 
with the plaintiff, it is error to refuse evidence on the 
defense that the persons in charge of the work were ex- 
pressly told by an alderman of the city that no blast- 
ing should be done. When blasting of stone is done 
in a city, not by the city, but for and under a contract 
with a private citizen, and such blasting is done in 
violation of express directions given by city officers, 
or done without their knowledge, the city will not be 
respousible for any injury caused by it. Municipal 
corporations are not responsible for every unauthor- 
ized act that may be done by any one, resulting in in- 
jury, directly or indirectly, to persons traveling the 
streets. City of Joliet v. Seward. 

2. Contributory negligence: husband's negligence im- 
putable to wife injured while in care of husband.— 
Where the plaintiff placed herself in the care of her 
husband and submitted her personal safety to his 
keeping, and he left her in acarriage in a public street, 
and during his absence the horses were frightened by 
the blasting of rock in the street and ran away with 
her, it is a question of fact that may well be left to 
the jury, in a suit by her against the city to recover 





damages, whether the injury was not caused by the 
negligence of her husband, in whose care she was. Ib. 


TAXATION. 

1. Exemption: cemetery: only ground used for burial 
purposes exempt.—The true spirit of our laws requires 
that all property should bear its just proportion of 
the burden of taxation, and when an exception is 
made in favor of a corporation, justice demands that 
it show clearly a compliance with the terms and spirit 
of the act exempting it from taxation before it can be 
permitted to escape a duty incumbent equally upon 
every citizen. The charter of a cemetery company 
provided that all property held and actually used by 
the corporation for burial purposes, or for the general 
uses of lot holders, or subservient to burial uses, and 
which had been platted and recorded as cemetery 
grounds, should be exempt from taxation. The com- 
pany had ground in actual use for cemetery purposes, 
and other lands separated therefrom by a public high- 
way, which were platted and recorded as cemetery 
lands, but never used as such. The company had 
erected thereon a stable and some houses, occupied 
and used by men in the employ of the company, and 
removed mold and sand therefrom, and used it as 
needed in improving the ground actually used for 
cemetery purposes. Held, that such use of the prop- 
erty did not render it exempt from taxation under 
the terms and spirit of the charter. People ex rel. 
Huck v. Graceland Cemetery Co. 

2. Exemption of property held for educational and 
religious purposes.—Under the Constitution of 1848 it 
was not competent for the Legislature to exempt from 
taxation property owned by educational, religious, or 
charitable corporations, which was not itself used di- 
rectly in aid of the purpose for which such corpora- 
tions were created, but which was held for profit 
merely, although the profits were to be devoted to the 
proper purposes of such corporations. Northwestern 
University v. People ex rel. Huck. 





RECENT ENGLISH DECISIONS. 
RIGHT OF WAY. 


Grant of : restricted or general obstruction by grantor. 
—The defendant, being the owner of a house with a 
gateway and paved passage under it, which led to a 
paved yard at the rear, partly covered in, agreed to 
grant a lease of the house and the vacant piece of 
ground in the rear to the plaintiff, a gas engineer, with 
power to erect on the piece of ground a workshop for 
the purposes of his business; and the agreement also 
provided that the plaintiff should not obstruct the 
entrance and gateway except by the use of the en- 
trance for ingress and egress. The workshop was 
erected, and the only access thereto from the street, ex- 
cept by the house door, was through the gateway and 
yard. The defendant used the gateway as a standing 
place for his carts and vans when not in use, as he had 
been in the habit of doing prior to the date of the 
agreement, and blocked up the passage so as to pre- 
vent carts and vehicles having access to the workshop. 
On an action for an injunction to restrain the defend- 
aut from obstructing the gateway, and interfering 
with the free ingress and egress of the plaintiff with 
or without trucks, vans, carts and other vehicles, held, 
that, under the agreement, the plaintiff had a general 
right of way, and not merely a restricted right of foot- 
way, and that he was entitled to an injunction. Ch. 
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Div., March 7, 1878. Cannon v. Villars, 38 L. T. Rep. 
(N. 8.) 989. 
VOLUNTARY CONVEYANCE. 

What is: deed not communicated to grantee: estoppel: 
consolidation of mortgages.—In 1872 T. mortgaged cer- 
tain property to the plaintiffs, which they now wished 
to foreclose. At that time they had notice only of a 
prior mortgage to the R. Society. In 1874 T. filed a 
petition for the liquidation of his affairs by arrange- 
ment, and his step-daughter P. then produced, for the 
first time, a mortgage of the same property dated the 
15th August, 1871, to secure a sum of money lent by 
her to T. in 1864. She proved her debt in the liquida- 
tion, and handed her security to the trustee, who now 
claimed to have it paid off. The deed contained a re- 
cital that T. had agreed to give her a mortgage as a 
security forthe money. Held, on the evidence, that 
the deed had not been communicated to P., that it was 
voluntary and void against the plaintiffs under the 27 
Eliz., c. 4, and that, though the recital would have 
worked an estoppel against the mortgagor and persons 
simply claiming under him, it had no such effect 
against the plaintiffs, who obtained their title under 
the statute. The plaintiffs sold the property contained 
in their mortguge, and paid the R. Society not only 
what was due to them as prior mortgagees, but 
also a sum due to them on an equitable mortgage of 
other property. They now claimed to consolidate 
their mortgage with the equitable mortgage, and to 
hold the deeds of the latter until the whole amount 
due to them was paid. Held, that they were not enti- 
tled to consolidate the mortgages, and that the deeds 
must be delivered up to the trustee. Ch. Div., June 
27,1878. Cracknall v. Janson, 39 L. T. Rep. (N. 8.) 32. 

WAGER. 

Money lent to pay a bet is not.—Money lent to pay a lost 
bet is not *‘ money knowingly advanced for gaming or 
betting’’ within the meaning of the 5 & 6 Will. 4, c. 41, 
s. 1, and the lender will be admitted to prove in the 
bankruptcy of the borrower for money solent. Ct. 
App., May 16, 1878. Ex parte Pyke, Re Lister, 38 L. T. 
Rep. (N. 8.) 923. 

—_———_@—___— 
RECENT BANKRUPTCY DECISIONS. 


ASSIGNMENT FOR CREDITORS. 


Assignee in bankruptcy in privity with assignee : levy 
by sheriff subsequent to assignment.—The bankrupts 
made a general assignment for the benefit of creditors. 
Subsequently, and before the commencement of these 
proceedings, the sheriff, under an execution against 
the bankrupts, levied on the assigned property. The 


“pankrupt court, upon application, permitted the sheriff 


to sell the property levied on and directed him to pay 
the proceeds to the assignee in bankruptcy, to be held 
subject to the lien of the execution, ifany. After the 
petition was filed, but before an adjudication had been 
made, the voluntary assignee commenced an action of 
trespass against the sheriff to recover damages sus- 
tained by reason of the levy. The sheriff defended 
on the ground that the assignment was fraudulent and 
void as to creditors, and judgment was rendered in his 
favor. Held, that as to the sheriff the assignee in 
bankruptcy is in privity with the voluntary assignee, 
and is estopped by the judgment, and that the sheriff 
is entitled to the proceeds of sale under the execution. 
U. S. Dist. Ct., N. D. New York. In re Biesenthal & 
Heuschel, 18 Nat. Bankr. Reg. 120. 








EXECUTION. 


Delivery to sheriff creates alien though no levy is made. 
—Prior to the filing of the petition, certain creditors 
had delivered to the sheriff an execution against the 
bankrupts. Before the return day of the execution the 
assignee in bankruptcy took possession of the bank- 
rupts’ property, and the creditors, before such return 
day, proved their claim as secured by a lien by virtue 
of the delivery of the execution to the sheriff. No 
actual levy under the execution was made. Held, that 
the creditors had a valid lien which followed the prop- 
erty into the hands of the assignee; that such lien did 
not cease to exist until the return day of the execu- 
tion, and that, as it existed when the claim was proved, 
a failure to make an actual levy before the return day 
did not extinguish it. U.S. Dist. Ct.,N. D. New 
York. In re Stockwell, 18 Nat. Bankr. Reg. 144. 


JUDGMENT. 

Lien of, destroyed by discharge in bankruptcy.—A 
lien by judgment is destroyed by a discharge in bank- 
ruptcy of the judgment debtor. Sup. Ct., North Car- 
olina. Withers v. Stinson (Cent. L. J.). 


RECORDING OF DEED. 


When neglect to record invalidates mortgage.—The 
bankrupt, more than two months before the petition 
was filed, executed and delivered to defendant, his 
brother, a mortgage to secure pre-existing debts, but 
through the negligence of the bankrupt, to whom de- 
fendant intrusted it for record, it was recorded within 
that time. By the laws of the State the mortgage 
was not ‘‘ good and effectual in law to hold such lands 
against any other person but the grantor and his heirs 
only,’ without being recorded. In an action by the 
assignee to set aside such mortgage, held, that it was 
not fully made as against the assignee until it was re- 
corded, and as that was within two months of the 
filing of the petition, it was void. U.S. Cire. Ct., Ver- 
mont. Bostwick v. Foster, 18 Nat. Bankr. Reg. 123. 


VOLUNTARY CONVEYANCE. 


1. When not fraudulent as to creditors: settlement on 
wife: power of revocation.—The bankrupt, at a time 
when free from debt and without contemplation of 
bankruptcy, conveyed to his wife, without the inter- 
vention of a trustee, certain parcels of land to her 
separate use free from his control. By the deeds con- 
veying the property he expressly reserved to himself a 
power of revocation in whole or in part, and of ap- 
pointment to any such uses or persons as he might de- 
signate either by deed or last will. Held, that the set- 
tlement would be upheld as against the assignee in 
bankruptcy of the husband. The omission to insert a 
power of revocation in a voluntary settlement will 
subject the settlement to more or less suspicion. U.S. 
Cire. Ct., Kentucky. Jones v. Clifton, 18 Nat. Bankr. 
Reg. 125. 

2. Settlement by husband free from debt upheld.— 
When a settlement is made by a husband free from 
debt, when it is induced by no fraudulent motive, 
when it makes no more than a reasonable provision 
for the wife, when it confers any benefit on her, a 
court of equity will uphold it. Though the grant may 
not contain every provision which a chancellor would 
direct to be inserted in a settlement ordered by him- 
self, though it contains reservations tending to impair 
the full benefit of the provision made for the wife, yet 
if the grant confer any substantial benefit on her, so 
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long as she is in the actual enjoyment of that benefit 
a court of equity should and will protect her. Ib. 

3. Powers of revocation do not pass to assignee in 
bankruptcy.—Powers of revocation and powers of ap- 
pointment, though they be such as may be exer- 
cised by the bankrupt for his own benefit, do not pass 
to the assignee either by virtue of the assignment or 
of the adjudication in bankruptcy. Ib. 

——————_—_—— 
RECENT CRIMINAL DECISIONS. 


EMBEZZLEMENT: BY PUBLIC OFFICERS: TREASURER 
OF SCHOOL DISTRICT INDICTABLE.—The treasurer of a 
school district was indicted for the embezzlement of 
school funds, under the 65th section of the act of 
March 31, 1860 (Purd. 333, pl. 94), which provided that 
if any State, county, township or municipal officer of 
this Commonwealth charged with the collection, safe- 
keeping, transfer or disbursement of public moneys, 
should convert to his own use, or use by way of in- 
vestment any such moneys, or prove a defaulter * * * 
every such act should be deemed an embezzlement, to 
be punished as a misdemeanor. Held, that a school 
treasurer was indictable under the section as the officer 
of a municipality of specific statutory creation. Sup. 
Ct., Pennsylvania, May 6, 1878. Commonwealth v. 
Morrisey. 

JOINT INDICTMENT: PRIVILEGE OF CHALLENGE.— 
When two are tried jointly for an offense of which one 
may be convicted though the other be acquitted, the 
right of peremptory challenge, in its whole extent, is 
of the same practical importance to each as if he were 
being tried severally. By going to trial as the State 
has indicted them, that is, jointly, the prisoners do 
not waive any right of peremptory challenge. Each 
is entitled to his full statutory allowance. If the 
State is not prepared to afford the full allowance to 
each in a joint trial, it should demand a severance, 
and try the prisoners separately, unless they stipulate 
expressly to unite in their challenges, in which case 
they will be bound to do so. Without such express 
stipulation the court cannot oblige them to unite in 
their challenges. Sup. Ct., Georgia. Cruce v. State. 

TRIAL: CHALLENGE OF JUROR: OPINION AS TO 
GUILT.—Held, (1) that when the defense rests on its 
examination of a challenged juror, and the judge in- 
stead of the prosecuting officer then examines him, 
the challenge is not submitted, but the defense is en- 
titled to meet by further inquiries the case as it stood 
when the judge concluded. (2) That where a juror 
states that his opinion or impressions of the prisoner’s 
guilt are of such a character that it would require evi- 
dence to remove them, the challenge should be sus- 
tained, though he denies that the information re- 
ceived, or the impression formed, are of such a posi- 
tive character that it would be impossible for him to 
hear the testimony and decide impartially. Sup. Ct., 
Michigan, June, 1878. Stephens v. People. 


———_¢———————— 
NOTES OF RECENT DECISIONS. 


JURISDICTION: STATE CANNOT BE SUED WITHOUT 
ITS CONSENT, NOR CONCLUDED BY APPEARANCE OF 
ITS OFFICERS WITHOUT AUTHORITY OF LAW, NOR 
CONCLUDED BY JUDGMENT AGAINST ITS OFFICERS.— 
A State cannot be sued in its courts without its con- 
sent. The appearance of the district attorney, or the 
attorney-general of the State, on behalf of the State, 





without express authority of: law, does not give juris- 
diction over the State as defendant in the action, 
Treadway sued Slingerland, in his individual capacity, 
to recover possession of lands upon which the Nevada 
State Prison is situated. Slingerland who was at the 
time lieutenant-governor of the State and ez officio 
warden of the State Prison, set up asa defense title 
in the State, and that he was in possession under the 
State.as warden of the State Prison, and not otherwise. 
R. M. Clark, who was then attorney-general of the 
State, appeared as attorney for the defendant without 
using his official designation in the signature to the 
pleadings. Treadway recovered judgment. Inasub- 
sequent action by the successors in interest of Tread- 
way against the governor, warden —the successor in 
office to Slingerland—and other officers of the State 
to recover the same land, held, that the judgment in 
said case of Treadway v. Slingerland did not conclude 
the State or affect its title. U.S. Circ. Ct., Nevada. 
Adams v. Bradley (P. C. L. J.). 


MINING: RIGHTS OF ADJOINING LESSEES FROM 
SAME OWNER.—Where adjacent mines owned by the 
same company were leased to two separate parties, 
both of whom had the right under their respective 
leases to mine down to the synclinal axis (or boundary 
line), the lessor has no right to complain of injury re- 
sulting from the mere conjunctionof the workings, 
which is but the result of its own grant, unless it can 
show some wrong in the manner in which de- 
fendant conducted his workings. Sup. Ct., Pennsyl- 
vania, May 6, 1878. Freck v. Locust Mountain Coal & 
Tron Co. (Leg. Intel.). 


WILL: VOLUNTARY DEED TO TAKE EFFECT ON 
DONOR’S DEATH NOT.—An instrument in the form of a 
deed reciting that in consideration of love and affec- 
tion the author conveys to certain parties all his title, 
etc., to a tract of land, but providing that he is to hold 
in his own name, and to have all the rents of the tract 
of land until his death, then to be divided between the 
donees, is a deed conveying a present interest, and not 
atestamentary paper. Sup. Ct., Tennessee, May 18, 
1878. Jones v. Llicks (Tenn. L. Rep.). 





COURT OF APPEALS ABSTRACT. 


ADVERSE POSSESSION. 


Of woodland: inclosed land: user of land.—Defend- 
ant and ‘plaintiff owned adjoining lands, divided by 
the boundary line between certain lots, which bound- 
ary was recognized in the deeds of both. A fence be- 
tween the two was claimed by plaintiff to be off from 
the boundary line and some distance over on to his 
farm. Defendant claimed that he was entitled to hold 
by adverse possession of over twenty years. The fence 
was a rail one and ran through woods, which were in- 
closed on but two sides, marked trees and an unfenced 
road forming the other two sides. Held, that title by 
adverse possession could (1) not be maintained under 
sections 82 and 83 of the old Code, because the written 
instrument upon which it could be founded did not 
include the lands between the true boundary line and 
the fence. (Jackson v. Woodruff, 1 Cow. 271; Enfield 
v. Day, 7 N. H. 457; Hale v. Glidden, 10 id. 397; Crary 
v. Goodman, 22 N. Y. 170.) (2) nor under sections 84and 
85, as it was not protected by a substantial inclosure 
or usually cultivated or improved. (Jackson v. Schoon- 
maker, 2 Johns. 229; Doolittle v. Tice, 11 Barb. 181; 








278 


THE ALBANY LAW JOURNAL. 








5 a 





Lame v. Gould, 10 id. 254.) Judgment below affirmed. 
Pope v. Hanmer. Opinion by Church, C. J. 
(Decided Sept. 17, 1878. Reported below, 8 Hun, 265.) 


EQUITABLE MORTGAGE. 


1. What constitutes.—P., the owner of land, agreed 
to sell it to D. and to advance money to enable him to 
erect buildings. H.at the same time agreed to fur- 
nish materials for the buildings, P. and D. agreeing 
to give a mortgage on one of the buildings in part pay- 
ment for such materials, but without designating 
which building. Subsequently P. made to H. a writ- 
ten mortgage, which, on account of informality, was 
not legally valid. Held, that an equitable mortgage 
in favor of H. was constituted upon the building 
named, which would be valid against a general cred- 
itor or a mechanic’s lien thereafter filed. (Cases cited, 
In re Howe, 1 Paige, 125; Chase v. Peck, 21 N. Y. 581; 
Robinson vy. Williams, 22 id. 386; Stewart’s Case, 2 
Schoale & Lefroy, 381; Hurst v. Hurst, 2 Wash. C. C. 
69; Stafford v. Van Rensselaer, 9 Cow. 316.) Judgment 
below affirmed. Payne v. Wilson. Opinion by Fol- 
ger, J. 

2. Waiver: what is not.— Afterward the invalid 
mortgage was properly executed, making it a valid 
one, and was recorded. Held, not necessarily a waiver 
of the equitable mortgage. (Cases cited, Fish v. How- 
lands, 1 Paige, 20; Milspaugh v. McBride, 7 id. 509; 
McKinstry v. Merwin, 3 Johns. Ch. 466.) Ib. 

[Decided Sept. 17, 1878. Reported below, 11 Hun, 302.) 


FORECLOSURE. 

1. Resale: when purchaser at sale not liable for defi- 
ciency : resale on different terms from sale: former adju- 
dication: what is not.—Appellants bid in at a mortgage 
sale certain property. By the terms of the sale it was 
provided that in case of the failure of a purchaser to 
complete the sale the property should be resold on the 
same terms, and the defaulting purchaser be liable for 
the deficiency, if any, on resale. Appellants asked to 
be relieved from completing their purchase on the 
ground that an agreement binding upon the property 
not to build on certain ground included therein, and not 
to use a steam engine ora furnace thereon was a defect 
in the title, which was not disclosed to appellants. 
The court denied their request and ordered them to 
complete their purchase, and if they failed to do so that 
aresale be made and appellants charged with the defic- 
iency. This order was affirmed at General Term and 
by the Court of Appeals, the latter affirmance being 
on the ground that the agreement mentioned was not 
shown to be injurious to the property, and the defect 
in title was immaterial. A resale was then made at 
which the premises ‘were offered subject to the agree- 
ment. Held, (1) that the resale being upon terms dif- 
ferent from those of the sale, the appellant would not 
be liable if the difference was material; (2) that the 
agreement being shown to be a material incumbrance, 
the terms of the sale and resale were materially differ- 
ent, and (3) that the appellants were not concluded by 
the order of resale or the decision therein that the 
agreement was not shown to be material, but might 
show as a defense to a decree for deficiency that the 
agreement was a material incumbrance diminishing 
the value of the property. Order of General Term 
reversed and order of Special Term modified and 
affirmed. Riggs v. Pursell. Opinion by Rapallo, J. 

2. Former adjudication: granting of order is not.— 
The rule as to judgments as estoppels between the 
parties thereto does not apply to its full extent to 





orders made on motions. (Dwight v. St. John, 25 N.Y. 
208; Simpsonv. Hart, 14Johns. 63; Van Rensselaer v. 
Sheriff of Albany, 1 Cow. 500; Dickinson v. Gilliland, 
1 id. 481; Smith v. Spaulding, 3 Robb. 615; White v. 
Munro, 33 Barb. 650.) Ib. 
(Decided Sept. 17, 1878.] 

INDORSEMENT. 


Indorsement by one not payee: when indorser liable 
to payee : consideration.—A note had been given by M. 
to plaintiffs in payment of goods sold him by them. 
The plaintiffs were made payees of the note. Plain- 
tiffs claiming that the purchase was fraudulent, threat- 
ened to replevy the goods, and in order to prevent that 
M. procured defendant to indorse the note to secure 
plaintiffs, which she did. Held, that defendant was 
liable to plaintiffs as indorser on the note, though it 
was payable to their order, and (2) that there was a 
sufficient consideration for her indorsement. Order 
below affirmed. Jaffray v. Brown. Opinion by Ra- 
pallo, J. 

[Decided Sept. 17, 1878.] 
NATIONAL BANK. 


Usury by: discount of business paper.—A national 
bank is liable under the national banking law to the 
penalty for taking usurious interest when the paper 
discounted is business paper, although the same trans- 
action by a person might not be usurious under the 
State law. The character of the paper is not material 
and the act applies to discounts as well as loans. (Nash 
v. Whites Bank of Buffalo, 68 N. Y. 396.) Judgment 
below affirmed. Johnson v. National Bank of Glovers- 
ville. Opinion by Rapallo, J. 

(Decided Sept. 17, 1878.] 
PRACTICE. 


1. Suit against corporation.—Under the provisions of 
the statute (Laws 1849, ch. 258), with regard to suits 
against associations of more than seven persons, held, 
that an association known as the O. 8S. Association was 
properly sued in the name of its president, and a sum- 
mons ran properly against ‘‘O., president of the O. 8. 
Association,” as defendant. (Ogdensburgh Bank v. 
Van Rensselaer, 6 Hill, 240; Delafield v. Kinney, 24 
Wend. 345; Root v. Price, 22 How. 372.) Judgment 
affirmed. National Bank of Schuylerville vy. Lasher. 
Opinion per curiam. 

2. Pleading: complaint against corporation.—A com- 
plaint alleged that defendant, the O.S. Association, 
was a joint-stock association of which O.was president; 
that O., as president, and by the authority of the 
association, made a note; that the note when due was 
presented to the defendant, and that defendant was 
justly indebted on said note. Held, to set out an ob- 
ligation of the association and not of O. personally. Ib. 
[Decided Sept. 17, 1878.] 

SURETYSHIP. 

When indorser discharged by extension of time given 
to maker.—H. held a past due note, made by M. on 
which B. was the last indorser, and was pressing M. 
for the payment of it. An arrangement was made be- 
tween M., H., G. and F. the first indorser, without the 
knowledge of B., whereby H. sold the note to G. and 
took G.’s note therefor, but the note sold was not to 
be delivered until G.’s note was paid. To secure G., 
M. assigned to him a mortgage against F., which he 
was foreclosing, and the foreclosure was discontinued, 
F. paying the costs. H. procured the discount of G.’s 
note and used the avails, and that note was paid at 
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maturity, and the note of M. transferred toG. There 
was no definite agreement as to suspending the en- 
forcement of the noteof M. Held, that the agreement 
was intended to postpone the time of payment of the 
note of M., and the second indorser B. was discharged 
from liability thereby. Judgment below reversed 
and a new trial ordered. Greene v. Bates. Opinion 
by Rapallo, J. 

[Decided Sept. 17, 1878.] 


WILL. 


Interest — when it commences to run on legacies.—Tes- 
tatrix by her will gave twenty-one legacies, but directed 
that in case there was not sufficient to pay all, a speci- 
fied fifteen of the legacies should be first paid in full 
and the other six pro rata from the balance. The tes- 
tatrix’s entire estate was a residuary one subject toa 
life estate of her mother. The mother survived testa- 
trix twelve years and the executors did not come into 
possession of the estate of testatrix until after the 
mother’s death. In case the fifteen legacies should be 
paid in full with interest from one year after testatrix’s 
death, the estate would be exhausted, leaving nothing 
to pay the remaining six legacies. Held, that the lega- 
cies were not payable until the death of the mother, 
and interest did not commence to run thereon until 
the happening of thatevent. (Cases cited, Pearson v. 
Pearson, 1 Sch. & Lef. 10; Sitwell v. Bernard, 6 Ves. 
539; Wood v. Penoyer, 13 id. 326.) Judgment below 
affirmed. Wheeler v. Ruthven. Opinion by Andrews, J. 
(Decided Sept. 24, 1878.] 


—_———_¢——_—_—_— 


FINANCIAL LAW. 


HE Supreme Court of Wisconsin in the case of 
Foster v. Clifford, decided on the 18th ult., held 
that in an action by the indorser of a bill of exchange 
(who has been compelled to pay the same), the drawer 
and acceptor cannot defend on the ground that the 
bill was given and accepted on an unfulfilled parol 
condition, as that the payee would surrender a note 
held by him against a third person. 

—In Lanback v. Liebert, decided by the Supreme 
Court of Pennsylvania on the 6th of May last, it tis 
held that as between the depositor and his banker, a 
check drawn by the depositor operates as an appro- 
priation of the fund from the date of its presentment, 
and the banker cannot refuse to receive it in payment 
of an independent debt due by the depositor to him. 

—Atits recent June term the Supreme Court of 
Michigan, in the case of Marvin v. Newman, held that 
in a suit on a promissory note, where the maker testi- 
fies he paid and then destroyed it, while the payee in- 
sists that it was snatched from him and destroyed 
without payment, the chief question is whose testi 
mony is most worthy of belief; but if any burden of 
proof can be said to rest on either purty, it is upon the 
debtor, who, admitting that the demand was in force 
when the creditor entered his place of business, claims 
that a few minutes afterward he discharged it. 

— The Supreme Court of Tennessee, in Richardson v. 
Rice, decided in April, 1878, hold that negotiable paper 
transferred as collateral security before maturity is 
subject to all equities existing at the time of trans- 
fer; and the maker is protected if, before such trans- 
fer, he has paid the note to the rightful holder. The 


case of Gosling v. Griffin, decided by the same court in 
1875, but unreported, is distinguished. The latter case 
overruled Vatterlien v. Howell, 6 Sneed, 441. 





. BENCH AND BAR. 
Mr. Justice Keogh, of the Court of Com- 


mon Pleas, [reland, died on Tuesday at Bonn. 


Mr. John Norton Pomeroy was some time 
since appointed to the chair of Municipal Law in 
“The Hastings Law Department of the University of 
California,’”’ and on the 8th of August last delivered 
the Inaugural Address, which is now published in a 
neat pamphlet. 


The London Times of a recent date, in speak- 
ing of lawyers’ fees, said: ‘‘ Lawyers’,charges are fixed 
according to a customary tariff, though even that is 
manipulated soas to produce a fitting reward for work 
done. When Erskine commanded the ‘ Devil’s Own,’ 
which in those days comprised attorneys as well as 
barristers, and wished to give the order to ‘ Charge,’ he 
used to shout ‘ Six and Eightpence;’ but the jest savors 
of antiquity to the lawyersof the present day. The 
mention nowadays of so low a figure would hardly call 
them to attention, still less awaken the rapture of 
instant fight.”’ Inreference to this the Law Times says 
that while the sum named savors of antiquity, it 
points to the fact that while the charges of all other 
professional meu have been much increased, those of 
solicitors have remained the same since long before the 
time of Erskine. 

Sir Richard Harrington, Bart., who presides 
in the Warwick (England) County Court, being called 
upon a few weeks ago to hear a case which required 
the decision rather of a farmer than a lawyer, threw 
out the suggestion that the parties, instead of appeal- 
ing to him, had much better adjourn to some conven- 
ient place and toss up. Such a suggestion, made by a 
——: in this country, would be remarked upon by our 

nglish brethren as an evidence of the degenerate 
manuers of the American bench. 


ee 


NEW BOOKS AND NEW EDITIONS. 
SMITH’s MANUAL OF EQUITY JURISPRUDENCE. 


A . wig of Puy Jurisprudence. By Josiah W. Smith 
B. C. econd American Edition, revised and 
Seeman Sith Notes and References by Edward Chase 
Ingersoll, of the Washington Bar, one of the Commis- 
sioners to Revise the Laws of the District of Columbia, 
and editor of ‘Smith's ae of Common Law.” 
Washington: W. H. & O. H. Morrison, 1878. 

i R. INGERSOLL has performed a very acceptable 

service in preparing this edition. Smith’s Manual 
of Equity Jurisprudence is probably as good a “‘ first 
book ”’ on the subject as the student can take, it is at 
the same time a thoroughly useful book to the older 
lawyer, giving him the gist of the subject, and 
recalling and fixing his wider readings in Story, Adams 
or Spence. The notes added by the American editor 
are not elaborate, but they are strictly pertinent, are 
in harmony with the plan of the text, and are invari- 
ably useful and helpful. 


WISCONSIN REPORTS, VOLUME XLIII. 


ports of cases argued and determined in the Supreme 
Court of the State of W tonenet, with Tables of Cases and 

rincipal matters. Conover, Officiai Reporter. 
Volume XLII. Containing cases determined at the 
August Terms 1877, and the January Term, 1878. Chi- 
cago : Callaghan & Company, 1878. 

The promptness with which the Wisconsin Reports 
are given to the public is worthy of commendation. 
The present volume contains decisions which were ren- 
dered during the early part of the present year. But 
the work has not been hastily done in any respect, 
and the volume will compare favorably with the re- 
ports of any other State. Among the cases of value 
appearing we need notice only a few, as we have. in 
our abstract of recent American decisions heretofore 
given the syllabi of all decisions of general interest 
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contained herein: Gibson v. Gibson, p. 23: Words 
spoken of an unmarried woman charging her with for- 
nication are actionable per se. Cottrell v.Cramer, p. 242: 
Words published in a newspaper concerning a political 
candidate, calling him ‘‘a dirty politician,’ saying 
that “he smells so badly that decent men avoid him,”’ 
etc., held prima facie libelous. Meyer v. Hanchett, p. 
246: One cannot be agent for both buyer and seller, 
and receive commissions from both unless both assent. 
Getzlaff v. Seliger, p. 297: An attorney who draws a deed 
acts as attorney and not as notary and disclosures to him 
are privileged. Wight v. Rindskopf, p. 344: A comprom- 
ise of a prosecution under the United States revenue 
law, though authorized by Federal statute, is an agree- 
ment to compound acrime, and contracts founded on 
itare void. State v. Lockwood, p. 403: The right of 
trial by jury upon an indictment for a misdemeanor 
cannot be waived. 








> 
COURT OF APPEALS DECISIONS. 


‘HE following decisions were handed down Tues- 
day, October 1, 1878: 

Anthony v. Harrison. No. 37. Judgment affirmed 
on opinion of court below—— Boughton v. Flint. No. 35. 
Order of General Term reversed and decree of sur- 
rogate affirmed. Appellant’s costs to be paid out of the 
estate. Opinion by Rapallo, J.— Bowery National 
Bank v. Duryee. No. 348. Order affirmed. Opinion 
by Hand, J.— Chesterman v. Eyland. No. 351. Appeal 
dismissed. Opinion by Rapallo, J.— Fish v. Bene- 
dick. No. 48. Judgment affirmed. Opinion by 
Folger, J.—— Guardian Mutual Life Insurance Co., In 
re,and three othercases. No. 339. Judgment affirmed. 
No opinion.— Hays v. Southgate. No. 65. Judg- 
ment reversed and new trial ordered. Opinion by 
Hand, J. Reported below, 10 Hun, 511.— Jordan v. 
National Shoe and Leather Bank. No. 22. Order 
affirmed, and judgment absolute for plaintiff on stip- 
ulation with costs. Opinion by Folger, J. Reported 
below, 12 Hun, 512.——Read v. City of Buffalo. No. 17. 
Judgment affirmed. Opinion by Hand, J.— Ross v. 
N.Y. C.&H. R. R. R. Co. No. 14. Judgment affirmed. 
No opinion.— Senear v. Woods. No.71. Judgment 
reversed and new trial ordered. Opinion by Church, 
C. J.— Whittlesey v. Frantz. No. 8. Judgment re- 
versed and new trial ordered. Opinion by Andrews, J. 

—__>_—_—_— 


OBITUARY. 


ge sree LANSING ALLEN died at his resi- 

dence at Salem, in this State, on the 30th ult. He 
was born at Lansingburgh, N. Y., July 17, 1800; was 
graduated at Princeton College 1818; was admitted to 
practice as a lawyer in 1821, and was district attorney 
of Washington county nine successive years, from 
1827 to 1836, and during five years of that period was 
Master and Examiner in Chancery. In November, 
1851, he was elected Justice of the Supreme Court for 
the Fourth Judicial district and held the office eight 
years. He was a member of the last Constitutional 
Convention of this State. He was a sound lawyer 
and able judge, and was highly esteemed in the com- 
munity where he resided. 


Benjamin F. Thomas, formerly justice of the Su- 
preme Judicial Court of Massachusetts, died at his 
house in Beverly, on the 27th ult., at the age of 65 
years. Judge Thomas was for years a member of 
the Worcester bar and is said to have attained, next 
to Governor Washburn, the largest practice at that 








bar. Upon the resignation of Mr. Justice Fictcher in 
1853, Judge Thomas, though barely forty years of age, 
was appointed his successor on the Supreme Bench, 
and discharged the duties of that high office with 
signal ability. After six years he resigned because of 
the inadequacy of the salary and removed to Boston 


where he has since practiced his profession. 
—_— > 


CORRESPONDENCE. 


AN ENTERPRISING LAW PAPER. 
To the Editor of the Albany Law Journal: 

S1r— The Chicago Legal News of September 14, 1878 
(vol. 10, p. 411), publishes, as fresh matter, the case of 
Insurance Co. v. Brame, United States Supreme Court, 
entitling it October Term, 1878. This case was decided 
last winter or spring, and is reported in 95 U. 8. Re- 
ports (5 Otto), 754, which volume has been in the hands 
of the profession several months. The extraordinary 
enterprise thus shown by the Legal News, and its su- 
peradded ingenuity in changing the term of court at 
which the case was in fact decided (October Term, 
1877) to one not yet holden, seem worthy of mention. 
Now let us have republished some of the good old 
cases, Marbury v. Madison, In re Dred Scott, ete., ete. 


PUBLIUS. 
CuicaGo, September 30, 1878. 


antennae 
NOTES. 

HE English Parliament at its last session passed a 
very proper act for the benefit of innkeepers. It 
gives them the right to enforce the lien which they have 
on the property of a guest, left in their care for the 
payment of board by a sale of such property after 
giving notice. —— In the Vanderbilt will case, now 
pending before the surrogate of New York, evidence 
was offered on the part of the contestants to show that 
the decedent acted under the assumed influence of 
his deceased wife’s spirit in making the will. The 
counsel did not claim that decedent was influenced by 
spirits, but, on the contrary, that what he believed on 
that subject was a delusion and an impossibilty. The 
decision of the surrogate which was delivered on the 
24th ult., was as follows: “It is quite clear tomy mind 
that, as a declaration of the fact, the testator’s declar- 
ations are incompetent as tending to prove the fact; 
and the only question is whether this declaration, that 
he intended to make his will as advised by his deceased 
wife, through spiritual intervention, reflects upon the 
mental capacity of thetestator. If the general belief 
in spiritualism can be made an issue in the case, and 
it should be adjudged that that is a mental delusion, 
then, doubtless, it would reflect upon the mental ca- 
pacity of the testator at the execution of the instru- 
ment, or, at least, at the time when the declaration 
was made; but I have uniformly held that spiritual- 
ism would not be held an issue in this case, and the 
more I reflect upon it the more satisfied I become with 
this view, because we might spend months in the dis- 
cussion of that question, and find perhaps an equal 
number on either side declaring that it was or was not 
a rational belief. Yet I have always been of the opin- 
ion that if it appeared clearly that the will was made 
under pretended spiritual dictation that it would im- 
pair the will. But Iam of opinion that this testimony, 


if received, would not tend to show the fact that the 
testator believed in spiritualism or was in any sense 
influenced by it in the execution of the will, and I 
must, therefore, reject the evidence.”’ 
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CURRENT TOPICS. 


T a trial for murder last week in the New York 
Court of General Sessions, the jury having 
brought in a verdict of manslaughter in the third 
degree, the court took occasion to comment on the 
unwillingness of juries to convict of murder in the 
first degree. This fact has been noticed probably 
by every one familiar with criminal trials, and it 
had, no doubt, much to do with the amendment of 
the statute a few years ago in respect to murder in 
the second degree. The circumstance that the pen- 
alty for the lower degrees of manslaughter is much 
lighter than that for other felonies, which do not 
involve the taking of human life, has led to some 
criticism as to the fairness of the law in measuring 
out punishment to offenders, but we are not certain 
that juries, in convicting those indicted for murder 
of a lower offense, go very far astray. The objects 
of punishment are to deter others from the com- 
mission of like offenses, and to deter the offender 
himself from again committing a criminal act. By 
inflicting the death penalty the object first named 
is all that is attained, although by being put out of 
the way the offender can commit no more crime. 
But if juries are limited in cases of deliberate hom- 
icide to verdicts for murder in the first degree, they 
are apt to acquit on the ground of insanity or some- 
thing else, especially if the defendant is a woman 
or has committed the act under the influence of 
great provocation. The right now possessed by juries 
in this State to convict of murder in the second de- 
gree, where the evidence proves an intentional kill- 
ing, has in one or more well-known instances secured 
a verdict of guilty where an acquittal would, 
under the previous law, have been certain. And the 
fact that a verdict of guilty will probably be found 
which will send the offender to State prison, un- 
doubtedly exertsa much more powerful influence 
to deter from crime than did the bare chance of con- 
viction for murder in the first degree, which existed 
under the old law. 
The Court of Appeals of this State has adjourned 
until November 11th, During the brief session it 


has just held, from September 17 to October 4, not- 
withstanding the absence of two of its members, it 
has transacted a large amount of business. Besides 


Vor. 18.— No. 15. 





hearing the usual number of arguments it has de- 
cided upward of sixty appeals and motions, in 
forty-eight of which opinions were delivéred. 


The calenders of the various courts in New York 
city, which have just begun their fall sittings, indi- 
cate that legal business is flourishing in that part of 
the country at least. Upon the Supreme Court cir- 
cuit calendar there are upward of 8,500 cases and 
the calendars of the other courts of original juris- 
diction are also crowded with cases awaiting trial. 
When we add to this the general and special term 
and chamber business and that before the Probate 
Court, besides the vast mass of cases wherein judg- 
ment is taken by default, to say nothing of the 
litigation in the Federal courts, it would seem as if 
every lawyer in the metropolis must have his hands 
full of work. The majority, however, of all the 
litigation is carried on by a few hundred out of the 
thousands who comprise the bar of New York city. 
The business of the profession would be much 
larger if there were not so much delay in the dis- 
posal of litigated suits, a circumstance which is due 
partly to the lack of judicial force or of judicial 
perseverance, and partly to the inability or indispo- 
sition of attorneys to bring their cases to trial when 
reached. 


We understand that a body of New York busi- 
ness men, calling itself the United States Board of 
Trade, is taking steps to procure the passage, at the 
next session of Congress, of a new national bank- 
rupt law, in which the faults of the old law shall be 
avoided. The faults of the old law will be found in 
every law that it is possible to enact. The business 
of bankruptcy must be transacted in Federal courts, 
the practice in which is unfamiliar to very many 
of the legal profession, and through Federal ex- 
ecutive officials, all of whom are paid by fees. 
We think there is very little prospect of the pass- 
age of a new bankruptcy law, though there is an 
active and influential element interested in secur- 
ing it. 

The profession of fifty years ago would have 
hardly believed the story if one had told it that 
suits involving a half million of dollars or more 
would not be uncommon at the present time. 
There were indeed in the last generation litigations 
upon which depended the title to large amounts of 
property such as the Girard will case and the Gaines 
suits, besides the speculative actions of the Anneke 
Jans heirs. If a man dies leaving a vast amount 
of wealth his estate will not be settled without the 
intervention of the lawyers, no matter if he devises 
that estate to his only known relative, or divides it 
equaily among his next of kin. But the great 
litigations of the present day are not by any means 
confined to the probate of wills. The enforcement 
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of the rights of those interested in railroads proves 
avery profitable branch of business to those who 
engage in it, and now and then a litigation between 
banks terminates in a judgment that, if collected, 
must add a snug sum to the fortunes of the success- 
ful counsel. A case of this kind was tried before 
Judge Dillon last week, at St. Louis, between the 
Bank of Commerce and the National Bank of the 
State of Missouri, and terminated in a judgment for 
the former for $445,000. This is indeed not equal 
to the judgments rendered in this State a few years 
ago against Tweed, but it is undoubtedly worth as 
much if not more than that one. 





NOTES OF CASES. 


N St. Goddard v. Burnham, decided by the Su- 
preme Judicial Court of Massachusetts, on the 
29th of June last, the action was against a vender 
of intoxicating liquors for forfeitures under a stat- 
ute forbidding the sale or gift of such liquors to 
minors. It was shown that one Bergen, accompa- 
nied by the minors, went into defendant’s bar-room 
and called for drinks for the three. Each of the 
minors named the kind of drink he desired, which 
was furnished by defendant and drank by them, 
Bergen paying for the whole. The court held that 
there was not a sale or delivery to the minors within 
the meaning of the statute. The sale was to Bergen 
who gave the liquors to the minors, and the charac- 
ter of the case was not changed by the fact that 
the kind of liquor wanted was left to the choice of 
the minors, and that it was received directly by 
them. In Commonwealth v. Lattinville, 120 Mass, 
385, it was held that a statute prohibiting the sale 
or delivery of; intoxicating liquor to a minor was 
not violated, when the minor to whom such sale 
was made was purchasing not for himself but for 
his parent who had sent him to buy. Where, how- 
ever, asale is prohibited without reference to the 
person to whom it is made, it has been held that a 
sale made to the agent of another, when the agency 
was undisclosed, might be alleged as a sale to the 
agent, although in the prosecution it was necessary 
to name the purchaser. But in the laws forbidding 
a sale to minors, the mischief which it is designed 
to prevent is the possession of intoxicating liquor 
by a minor for his own use and under his own con- 
trol, and the case must fall strictly within the words 
of the statute to sustain an action or prosecution. 


In Bristow v. Cormican, L. R., 3 App. Cas. 641, 
decided by the House of Lords on the 28th of 
March last, it is held that the crown has not of 
common right a prima facie title to the soil of an 
inland non-tidal lake, and that a general grant by 
the crown of a several fishery in such a lake would 
not without more be sufficient to establish the title 
thereto. The question as to the ownership of the 








land lying under fresh water ponds does not seem 
to have been heretofore fully settled in England. In 
Marshall v. Steam Nav. Co.,3 B. & 8. 732, it is 
queried whether the soil of lakes, like that of fresh 
water rivers, prima facie belongs to the owner of 
land on each side ad medium ,jfilum aque, or whether 
it belongs to the king in his prerogative. In this 
country, however, it is said that the law of boundary, 
as applied to rivers, is without doubt inapplicab!e 
to our lakes and other large natural collections of 
fresh water. State v. Gilmanton, 9 N. H. 461; 
Hathorn v. Stinson, 1 Fairf. 238; Fletcher v. Phelps 
28 Vt. 457. And in Canal Commissioners v. People, 
5 Wend. 423. it was held that the ordinary common- 
law rule of extending the right of soil in running 
fresh water streams to riparian grantees was not 
sufficiently broad to embrace the large fresh water 
lakes in the State of New York, and it was con- 
sidered that they were wholly unprovided for by 
the common law of England. In Austin v. Rut- 
land, ete., Railroad Co., 45 Vt. 215, it was decided 
that the owners of land bordering on Lake Cham- 
plain have no title to the soil beyond low-water 
mark, nor right appurtenant, but only a statutory 
right to build wharves and storehouses into the lake. 
And it has been held with reference to Lake Michigan 
that riparian owners own only to the line where the 
water usually stands when unaffected by any dis- 
turbing cause. Seaman v. Smith, 24 Ill. 421. See, 
also, Warren v. Chambers, 25 Ark. 120; 4 Am, Rep. 
23; West Roxbury v. Stoddard, 7 Allen, 167; Wheeler 
v. Spinola, 54 N. Y. 377; Smith v. Miller, 5 Mason, 
196. 


In Harris v. Exchange National Bank, 4 Dillon, 132, 
it is held that the provison in the bankrupt law 
which renders invalid a conveyance intended to give 
a preference, if made within four months of the 
commencement of proceedings in bankruptcy, is 
not avoided when such a deed is made more than 
four months previously, it being kept off from the 
record under an agreement between the grantor and 
grantee, and that the limitation does not commence 
to run until the deed is filed for record. This con- 
clusion is analogous in principle to the rule applied 
by courts of equity when they refuse to apply the 
bar of the statute where fraud has been perpetrated 
and concealed by the party who seeks to avail him- 
self of the lapse of time. See Hovenden v. Lord 
Annesly, 2 Sch. & Lefroy, 609; Bailey v. Glover, 
21 Wall. 342; Hilderbrand’v. Brown, 17 B. Monr. 779; 
Hoffman v. Irwin, 1 Tred. (Law) 490, 498. 


In Bazendale v. Bennett, L. R., 3 Q. B. D. 525, de- 
cided on the 2d of July last by the English Court 
of Appeal, the defendant gave one Holmes his 
bank acceptance on a stamped paper, authorizing 
Holmes to fill in his own name as drawer. 


Holmes 
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returned the acceptancé to defendant in the same 
state in which it had been received. Defendant put 
it in a drawer of a writing table at his chambers, 
which was unlocked, and it was lost or stolen. It 
afterward came into the hands of one Cartwright, 
who, without defendant’s authority, filled iu his own 
name as drawer. Plaintiff became the bona jfide 
holder of the bill without notice of the fraud, and 
for a valuable consideration. The court held that 
the defendant was not liable upon the bill. One of 
the judges came to this conclusion upon the ground 
that there was no estoppel between the parties 
which prevented the defendant from setting up the 
true facts, and if the defendant had been guilty of 
negligence it was not the proximate or effective 
cause of the fraud, the other upon the ground that 
after the return of the blank acceptance by Holmes, 
the defendant had never authorized any one to fill 
in the drawer’s name, and that he had never issued 
the acceptance, intending it to be used. The first 
mentioned judge says that in those cases, where 
the maker or acceptor of an instrument has been 
held liable, the instrument was not obtained from 
his possession by the commission of a crime, and 
where a crime is necessary for the completion of 
the fraud, there is no estoppel. Bunk of Ireland v. 
Ewans’ Trustees, 5 H. L. Cas. 389. See, however, 
Young v. Grote, 4 Bingh. 253 ; Ingham v. Primrose, 
7 C. B. (N.S.) 82, which are distinguished from this 
case. As to the view that defendant was not liable 
because he had not issued the acceptance, intending 
it to be used, see Swan v. North British Austr. Co., 
2H. & C. 175 ; Coles v. Bank of England, 10 A. & 


E. 437. Also Schultz v. Artley, 4 Bing. N. C. 544 ; 
Stoessiger v. So. East Ry. Co, 3 E. & B. 556; 


Aude v. Dixon, L. R., 6 Ex. 589; Johnson v. Credit 
Lyonnais Oo., L. R, 3 C. P. D. 42; Molloy v. Delves, 
7 Bingh. 428; Welch v. Sage, 47 N. Y. 143; 7 Am. 
Rep. 423. 


The Supreme Court of California, in the case of 
Vilhac v. Stockton & Junc. R.‘R. Co., 2 P. C. L. 
J. 86, decided on the 23d ult., holds that it is not 
within the power of the State legislature to declare 
that a mere bond shall constitute “just compensa- 
tion,” in the sense of the Constitution, for the tak- 
ing of property for public uses by corporations in 
proceedings to acquire land under the power of 
eminent domain, and that such bond cannot be 
tendered in lieu of compensation. It is said by 
Chancellor Kent that in those proceedings compen- 
sation and appropriation should be concurrent. 
“The settled and fundamental doctrine is that gov- 
ernment has no right to take private property for 
public purposes without giving just compensation, 
and it seems to be necessarily implied that the 
indemnity in all cases, which will admit of it, be 
previously and equitably ascertained and be ready 


for reception concurrently in point of time with the 
actual exercise of the right of eminent domain.” 2 
Kent’s Com. 339, note. Although this is not an 
inflexible rule unless established by the Constitu- 
tion, as it is in some States, it is so fair and reason- 
able a one that the statutes in many instances em- 
body it. On general principles, also, it is essential 
that an adequate fund be always provided from 
which the owner of property taken can be compen- 
sated with certainty, and it is not competent to de- 
prive him of his property and turn him over to an 
action at law against the corporation. See Shep- 
ardson Vv. Milwaukee & Bel. R. R. Co., 6 Wis. 605; 
Walther v. Warner, 25 Mo. 277; Southwestern Rail- 
road Oo. v. Telegraph Co., 46 Ga. 48; Ash v. Cum- 
mings, 50 N. H. 591; Memp. & Charlest. R. R. Co. v. 
Payne, 37 Miss. 700; Curran v. Shattuck, 24 Cal. 
427; Gilmer v. Lime Point R. R. Co., 18 id, 229; 
Henry v. Dubuque & Pacific R. R. Co., 10 Towa, 540. 





In the case of Lanz v. Randall, 4 Dillon, 425, it is 
held that a State cannot make a subject of a foreign 
government a citizen of the United States or of the 
State itself. In this case the plaintiff was a subject 
of a foreign State, but had resided in Minnesota 
some fifteen years. Under the Constitution of Min- 
nesota the elective franchise is conferred upon white 
persons of foreign birth who shall have declared 
their intention to become citizens under the Federal 
naturalization laws. Plaintiff had made such decla- 
ration but had never become naturalized, but had 
voted at several elections. After the commence- 
ment of the action in a court of the State of Minnesota 
he procured its removal to the Federal Circuit Court 
under the provision of the act of Congress of March 
8, 1875, which authorizes the removal of ‘‘a con- 
troversy between citizens of a State and foreign 
States, citizens or subjects.” Upon a motion by 
defendant, who was a citizen of Minnesota, to 
remand the case to the State court, the Circuit Court 
denied the motion, holding that citizenship and the 
right to vote are neither identical nor inseparable, 
and that the provision in the Constitution of Min- 
nesota mentioned did not make unnaturalized 
foreigners citizens of the State, although it confer- 
red upon them the right to vote and hold office. 
The court says that by the provision of the Federal 
Constitution (art. 1, § 8), which confers upon Con- 
gress the power ‘‘to establish a uniform rule of 
naturalization,” it is designed that the rule, when 
established, shall be the only rule by which a citizen 
or subject of a foreign government can become a 
citizen of one of the States of the Union, and there- 
by owe allegiance to such State. That there is no 


necessary connection between citizenship and voting 
is shown by the circumstance that about five-sixths 
of those who are citizens, such as infants and 
females, have no right to vote. 
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REPORTING DISSENTING OPINIONS. 


E have several times advocated the abandon- 
ment of the practice of reporting dissenting 
opinions, or even any note of a dissent. In the last 
volume of the reports of the Court of Appeals of 
this State (69th New York) is the following pre- 
face: “The custom heretofore followed of stating 
in the head note of a case the fact of a dissent, if 
any, and of giving the names of the dissenting 
judges, has been discontinued in this volume. No 
such statement will be hereafter made, save where 
in the memorandum of the decision handed down 
the point upon which there is dissent is specified. 
The reason of the change is, that without some guide 
to indicate wherein is the dissent, the position of 
the dissenting judges is liable to be, as it has been 
at times, misrepresented.” This is good as far as 
it goes, but it does not go far enough. The decis- 
ion of a court is theoretically a unit, and there is no 
theoretical or practical good in disclosing the fact 
that in a particular case it is made up of discordant 
fractions. If a decision is arrived at and promul- 
gated, the dissent of a particular judge is, or ought 
to be, a matter of no importance. If the decision is 
right, the dissent is immaterial, and the disclosure 
of it is an injustice. If the decision is wrong, it 
must be endured until a practical opportunity of 
correction comes. 

Our first objection to the announcement of dis- 
sents is that it is either unimportant, or it weakens 
the due force of the decision. For instance, if one 
judge out of seven dissents, this we suppose is prac- 
tically unimportant. So perhaps if two dissent. 
But if three dissent, the publication of that fact dis- 
closes the truth that the decision is really a decision 
by one judge. The disclosure of such a state of 
facts naturally weakens the force of the adjudica- 
tion. A harmonious decision, or one that is sup- 
posed to be harmonious, is much more authoritative 
than an avowed majority decision. To illustrate 
this: the American Law Review, speaking of the last 
volume of Massachusetts Reports, an unusually 
interesting volume, says, ‘‘there is no dissenting 
Opinion, and we have noticed but one case in which 
the opinion is by a majority of the court. * * * 
Manifestly, the court are as unanimous as a court 
well can be.” Contrast this with the 87th New 
York Reports (Commission of Appeals), in regard to 
which we remarked (12 A. L. J. 36): ‘‘Of the 115 
decisions there reported, we find that 23, or just 
20 per cent, were pronounced by a divided court. 
Of these 23, 13, or about 11 per cent of the whole, 
were decided by a majority of one out of five com- 
missioners. And of these 13, 6 were reversals; so 
that we have the extraordinary spectacle, in about 
5 per cent of the entire number of decisions reported 
in this volume, of one commissioner reversing the 
Supreme Court of three judges; or if this reasoning 








is deemed unfair, although undeniably practically 
true, still, three commissiohers reverse the three 
Supreme Court judges in five per cent of the ap- 
peals! The report contaias 76 pages of dissenting 
opinions, out of 632 pages in all, or about 13 per 
cent. This volume may well be called a history of 
the dissenters, and its authority must be very greatly 
weakened by the unfortunate state of facts.” 

To illustrate the confusion caused by the an- 
nouncement of dissents, and also their futility, take 
for example the celebrated Wilds case, 24 N. Y. 430. 
The opinion was for reversal; two judges concurred 
in the result; two others were for reversal on another 
ground from that assigned in the opinion; and one 
judge dissented. The case was tried again before 
Judge Hogeboom, who, following what he supposed 
to be the direction of the Court of Appeals, non- 
suited the plaintiff. When the case arrived at the 
Court of Appeals a second time, Judge Hogeboom 
was in that court, and his ruling at ,the trial was 
unanimously affirmed, except that he dissented on 
the ground that he had mistaken the force of the 
former opinion of that court! 

Our second objection to the publication or an- 
nouncement of dissenting opinions is, that it en- 
courages litigation and appeals. Perhaps this will 
not be esteemed a valid reason by the profession, 
but there can be no doubt of its morality, if it is 
well founded. An opinion pronounced by a divided 
court always goes with a cloud upon it, and lawyers 
are never satisfied until they have tried the particu- 
lar question again. If the same decision should be 
arrived at again by another divided court, they will 
try it again, and soon until a different ruling is had, 
or the doctrine of stare decisis prevails. This leads 
to uncertainty and fluctuation. If a decision upon 
its merits deserves to be overturned, let it be re- 
versed, but never let a decision be reversed simply 
because it was pronounced by a majority only of the 
bench. The fact that it was pronounced at all 
ought to be a reason for adhering to it, unless it 
appears on its face to be contrary to reason and jus- 
tice. 

Our third objection is radical; it is not accordant 
with the theory of law making to announce dissents. 
A decision of a court is law, and deserves respect 
and obedience, whether that law is arrived at by 
a unanimous concurrence of minds or a by majority 
only. The law as pronounced should, upon its face, 
invite respect and obedience, and not encourage 
criticism and evasion. The same principles are 
applicable to adjudications as to legislative enact- 
ments and State constitutions. Who ever heard of 


a note at the end of a legislative act, stating that 
a certain number of the legislature—perhaps giving 
their names—voted against it? Suppose that were 
the fact, is the enactment any the less law? Proba- 
bly there is not an important legislative enactment 
in our Statute books that received a unanimous vote; 




















THE ALBANY LAW JOURNAL. 


285 








but what difference does that make? Who ever 
thought that it was necessary or proper to attach to 
the articles of Federal or State Constitutions a 
statement that A, B, and C, were opposed to them, 
detailing their reasons? If legislative enactments 
the apparently wrong or unreasonable, the remedy is 
by an attempt to repeal; but nobody ever dreamed 
of assigning, as a reason for repeal, that they were 
enacted by a small majority, or as a reason for not 
repealing them, that they were enacted by a large 
majority. 

Perhaps it may be urged that judges have a right 
not to appear to accede to propositions from which 
they really dissented. It seems tous that such a 
right, if there is any such, ought to yield to policy. 
But a decision in which no dissent appears, does 
not necessarily convey the impression that it was 
unanimous. It simply ignores that point as imma- 
terial. It need not and ought not toappear whether it 
was unanimous or not. It simply ought to appear 
that such is the law. We should suppose that it 
would be a relief to judges not to have it known 
how they voted, because then nobody could blame 
them for a suspected dissent, or accuse them of an 
interested assent. But if a judge has a particular 
objection to being supposed to have assented to 
a particular decision, he should make up his mind 
to suffer that possible suspicion in view of the im- 
policy of promulgating his dissent. This wrongful 
suspicion may be one of the penalties of the posi- 
tion. Itis no part of the business of a judge to 
apologize for his own opinion or censure the opin- 
ions of the majority of his brethren. It would also 
seem tous that if a judge had not been publicly 
committed to a dissent, he might the more grace- 
fully, and with the less sacrifice of feeling, yield 
his opinion subsequently, if he became convinced of 
his error. The same reasoning will also apply to 
those in the majority. It seems quite certain that 
so far as the judges themselves are concerned 
therefore, it is better on many accounts that their 
personal views should not be disclosed. Perhaps 
some one will say that this view involves an abandon- 
ment of the practice of publishing the name of the 
judge who delivers the prevailing opinion. To 
which we answer, what of it? What peculiar virtue 
or benefit is there in the practice? Let opinions be 
announced as ‘‘ by the Court.” Opinions are rarely, 
strictly speaking, the work of the judge alone 
whose name precedes them, but are decided upon 
after consultation, and are frequently the result of 
much compromise. 

So, while we welcome the announcement in 69th 
New York Reports, we wish the court would direct 
the reporter to suppress every hint that any deci- 
sion is not unanimous; because, if it is right, it 
ought to have been unanimous, and if wrong, it is 
none the less wrong because unanimous, and none 
the more wrong because not unanimous. 





MERGER OF INTERESTS IN REAL ESTATE. 


\ ERGER, in the law of Conveyancing, is said to bg 

the result of the union in the same person of a 
greater and of a less estate without the intervention 
of any intermediate estate. 2 Bl. Com. 177. 

A distinguished writer on the subject fails to give to 
the word itself any definition, contenting himself with 
stating the difficulty of defining it. 3 Preston on 
Conv. p. 6. 

The rules regulating merger of estates at common 
law appear to be well laid down in Preston's admir- 
able treatise. In the State of New York, on account 
of the union of law and equity practice, many of these 
rules have become of little or of no importance. See 
Sheldon v. Edwards, 35 N. Y. 279, per Peckham, 
J., p. 285. Andan English statute passed a few years 
since has enacted that there shall not be any merger by 
operation of law only orof any estate, the beneficial 
interest in which would not be deemed to be merged 
or extinguished in equity. 36 & 37 Victoria, chap. 66, 
§ 25, subdiv. 4. 

The subject of equitable merger continues both in 
this State and in England to be a matter of interest 
to the conveyancer. 

The distinguishing difference between the view 
taken of mergerin courts of law and in courts of 
equity was, that, while in the former its operation was 
regulated by certain fixed rules, in the latter tribunals 
regard was had chiefly to the intention of the parties 
interested. Such intention did not decide courts of 
law in the application of the law (3 Preston on Conv., 
chap. V, p. 45), but in courts of equity merger was per- 
mitted or prevented according to the expressed or pre- 
sumed intent of the persons affected by its operation. 
Forbes v. Moffatt, 18 Vesey, 384; Gardner v. Astor, 
3 Johns. Ch. 53. While the general rule in equity 
is said to be that when the owner of real estate be- 
comes possessed of a charge upon it, or vice versa, 
the charge should be deemed extinguished or “ as per- 
ishing in the inheritance” (Tyler v. Lake, 4 Simons, 
351), no beneficial interest or declared intent ap- 
pearing to prevent that result (Starr v. Ellis, 6 Johns. 
Ch. 393; Freeman v. Paul, 3 Greenl. 260), the 
court of chancery seems to have held at an early date, 
that the charge would be kept in existence when the 
owner had expressed an intention to that effect, or 
when he possessed only an estate tail in the land 
(Chester v. Willes, Ambler, 246), and in cases in which 
the rights of creditors were involved, or the owner 
was an infant at the time of the uniting of the in- 
terests. Donisthorpe v. Porter, 2 Eden, 162; Seys v. 
Price, 9 Modern, 217. 

Where intention is expressed in some unequivocal 
manner, as for example in the case of Spencer v. 
Ayrault, 10 N. Y. 202, by a formal instrument under 
seal, the subject, so far as the owners themselves are 
concerned, appears to present no great difficulty; but 
in assuming the function of inferring an intention 
where none had been clearly expressed, the court, it is 
evident, took upon itself a jurisdiction of no small 
difficulty, and one the exercise of which ‘cannot be 
fully regulated by definite rules. A few principles 
may, however, be deduced from the decisions. 

In order that any merger shall be deemed to have 
occurred where no intention upon the subject has 
been expressed, it appears to be necessary, first 
(from the very idea of merger), that the beneficial in- 
terests should both vest in the same person, and that ~ 
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both should be vested at some one time (Mickles v. 
Townsend, 18 N. Y. 575; Champney v. Coope, 82 id. 543) ; 
thus where an owner of mortgaged land had conveyed 
it by deed with warranty and subsequently purchased 
the mortgage, it was said that the doctrine of merger 
was inapplicable as the two interests were not vested 
in the same person at any time during the same period. 
Mickles v. Townsend, supra, per Denio, J., p. 582. Sec- 
ond, since it is the charge that merges in the incumbered 
estate, not the latter in the charge (Tyler v. Lake, supra) 
that the estate in which the charge or other inter- 
est merges shall be greater in quantity than the charge 
or interest merged in it. Creagh v. Blood,3 Jones & 
La. T. 133, see p. 163. What is merged must be less 
than that in which it merges. See Sheldon v. Edwards, 
86 N. Y. 279. Payment by a life tenant of land of the 
principal of a mortgage thereon will not in general ex- 
onerate the land from the charge as against his execu- 
tors. Faulkner v. Daniels, 3 Hare, 199, see p. 2216. 

A case being presented for the application of the 
equitable doctrines of merger, intention not directly 
expressed will be implied from acts and conduct 
(Gunter v. Gunter, 23 Beav. 571), or from the interests 
of the party. Sheldon v. Edwards, 35 N. Y., seep. 
284; Davis v. Barrett, 11 Eng. L. & Eq. 317. 

As to what acts will be deemed sufficient evidence of 
an intention one way or the other,it has been held 
that if a transaction be such in form as to keepa 
charge on land in existence the court will presume that 
to have been the intention. Gunter v. Gunter, supra. 
Being, however, only presumptive evidence its effect 
may be obviated by proof that merger accorded with 
the interest of the party. Id. And see Gibson v. 
Crehore, 3 Pick. 475. 

If documents be given in evidence which on their 
face indicate an intention by the party executing them 
to effect a merger of interests, parol evidence is ad- 
missible that the papers were to have been drawn in a 
different form, and that suitable recitals to preserve 
the interests distinct were omitted by mistake. Astley 
v. Mills, 1 Simons, 298. 

When the process of barring estates tail by a com- 
mon recovery was employed the rule became estab- 
lished that payment of a charge on real estate by an 
owner in tail in possession caused prima facie a merger 
for the reason that such merger could work him no 
injury, since by suffering a recovery he might convert 
his estate tail into one in fee simple (Wigsell v. Wig- 
sell, 2Simons & S. 364), this being, as we have seen, con- 
trary to the more ancient rule in chancery. Chester v. 
Willes, supra. Where a tenant in tail had not power 
to so alter his ownership by acommon recovery merger 
would not have occurred in such acase. Earl of Buck- 
inghamshire v. Hobart, 3 Swanst. 186. Should a tenant 
in tail, with power to suffer a recovery, omit to thus 
obtain the full estate, it was deemed a reasonable in- 
ference that the person entitled in remainder was ‘‘the 
object of his choice.”” Drinkwater v. Combe, 2 Simons 
& 8. 340. But when a tenant in tail paid off a charge, 
believing that by means of a common recovery he had 
become owner in fee, and owing to a defect in the pro- 
ceedings no change in the title had been effected, 
there was held after his death to be no merger. Earl 
of Buckinghamshire v. Hobart, swpra. 

If an owner of real estate die possessed of a charge 
thereon the question may arise between those en- 
titled to his real and those eutitled to his per- 
sonal estate whether the deceased intended that 
the charge should m erge in the realty. 
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a case the court will consider the circumstances exist- 
ing at the time of the death of the deceased, and will 
decide according to its inference of what his intention 
then was, drawing the inference from all circumstances 
existing at that date. Swinfen v. Swinfen, 29 Beav. 
199. His intention at that time is to be regarded, 
whatever his intention may have been when the two 
ownerships became unitedin him. Hood v. Phillips, 
8 Beav. 513. 

Where no satisfactory inference of actual intention 
can be drawn, the court, considering the interests of 
the party, inquires what intention a prudent adviser 
would have recommended to be declared. Earl of 
Clarendon v. Barham, 1 Y. & Ch. C. 688, see p. 702. 
Thus, where infants, owners of real estate, become 
entitled to acharge thereon, merger, it has been 
held, will not take place, for the reason that the in- 
fants have a right of disposal at an earlier age of 
their personal than of their real property. Lord Comp- 
ton v. Oxenden, 2 Vesey, Jr., 261. Since, there- 
fore, it would be to their disadvantage that the charge 
should sink into the realty, the court implies an intent 
for them in accordance with their interests. Id. 
So, where a payment is made under the sanction of 
the court out of the estate of an infant, no merger will 
result from the payment, if merger would be injurious 
to the infant, since such a result would cause the in- 
fant to be prejudiced by the act of the court. Alsop 
v. Bell, 24 Beav. 451. 

The intention of the owner of the united interests 
may, it would appear, reasonably be permitted to be 
changeable or ambulatory until some other person has 
acquired an interest in the matter, the giving to an- 
other person of an interest in the question being an 
exercise of the owner's election concerning merger. 
This isthe rule laid down by Woodworth, J., in the 
leading case of James v. Morey, 2 Cow. 246, see p. 287; 
and although Sutherland, J., in the same case inti- 
mates that the election must be exercised within a 
reasonable time after the union of the interests has 
occurred (see p. 307), the opinion of Justice Wood- 
worth appears to be the more correct in principle. 

Where the rights of others are concerned, equity 
preserves or merges conflicting interests as justice may 
require. Thus, when real estate of a deceased person 
was not liable for his debts, it was held that if an 
owner of real estate should die, leaving debts which 
his personal property other than an incumbrance 
owned by him on his own real estate is insufficient to 
satisfy, equity would keep the charge and the land 
distinct, ‘‘ correcting the illiberality of law with regard 
to creditors which permits a man to die insolvent 
leaving a very good estate."’ Donisthorpe v. Porter, 
supra. 

A person may be estopped from claiming a merger. 
Thus, an owner of real estate having taken an assign- 
ment of a mortgage thereon, and having subsequently, 
while yet owning the property, assigned the mortgage, 
it was said that he could not successfolly set up mer- 
ger as a defense to a foreclosure. Kellogg v. Ames, 41 
N. Y. 259. But if such owner had purchased from the 
original mortgagor and had covenanted to pay the 
mortgage, the mortgagor would not be liable to judg- 
ment for deficiency in the foreclosure. Id. And see 
Russell vy. Pistor,7 N. Y. 171; Putnam v. Collamore, 
120 Mass. 454. As to him the taking of an assignment 
of the mortgage would operate as a fulfillment of the 
covenant to satisfy it. And when an owner of real 


In such @state has paid off a mortgage he will not be permitted 
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subsequently to revive it so as to make it alien prior 
to the liens of his subsequent judgment creditors. 
Mead v. York, 6 N. Y. 449. If, on the other hand, the 
prior of two mortgages on real estate be purchased by 
the owner of the equity of redemption and assigned to 
him, the holder of the subsequent mortgage will, in an 
action for foreclosure, be allowed to proceed only sub- 
ject to the prior mortgage. To acquire the position of 
first mortgagee he must do equity by paying the 
amount of that mortgage. Millspaugh v. McBride, 7 
Paige’s Ch. 509. Although a tenant for life is entitled 
to the principal of a charge which he has paid off no 
interest is allowed during his life. Earl of Bucking- 
hamshire v. Hobart, supra, see p. 199. See Knicker- 
bocker v. Boutwell, 2 Sandf. Ch. 319. 

Lord Loughborough, Ch., in the case of Lord Comp- 
ton v. Oxenden, 2 Vesey, Jr., p. 264, appears to intimate 
that the foundation of the law of merger is the union 
of the characters of debtor and creditor. Perhaps, 
however, it might be found as satisfactory to regard 
the subject of the contract rather than the persons 
contracting, and to consider the law as founded on the 
confusion of opposing rights in the same property. 
The_case of a mortgagee becoming owner of the equity 
of redemption may be compared to that of a pledgee 
of personal property acquiring the ownership. 

We are the more inclined to take this view for the 
reason that the holder of a bond secured by mortgage 
on real estate has been held not to lose necessarily his 
action on the bond by the mere purchase of the land. 
If the land be of less value than the amount of the in- 
debtedness the liability of the maker of the bond may 
yet continue. Spencer v. Harford, 4 Wend. 381. See 
Small v. Herkimer Manuf. Co., 2 N. Y. 330, per Hoyt, 


J., 339. C. W. S. 
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COLLISIONS ON THE HIGH SEAS. 


(T\VHE following paper on the necessity of an Inter- 

national Concert to punish criminally the non- 
observance of the international rules of navigation for 
the prevention of collisions on the high seas, was read 
before the recent Frankfort Conference of the Associ- 
ation for the Reform and Codification of the Law of 
Nations, by Sir Travers Twiss, D. C. L., Q. C., vice- 
president of the association. 

The application of steam-power to sea-going vessels 
has worked so great a change in the conditions of 
ocean navigation as to render it necessary for nations 
to concert a common system of rules for the navigation 
of vessels on the high seas, with a view to prevent acci- 
dents from collision. It is obvious that the two 
ancient cardinal rules of navigation, which had hitherto 
sufficed for the guidance of sailing vessels on the high 
seas, namely, that vessels going free should give way 
to vessels on a wind, and that the vessel on the port 
tack should always give way to the vessel on the star- 
board tack, are insufficient for the safe guidance of 
vessels navigated under steam-power, and not under 
sail. Although the same principles of navigation 
might still be properly maintained in the case of 
steamers, where applicable, it has been found requisite 
that the rules of navigation should be extended to 
other cases, seeing that the course of steamers is not 
governed exclusively by the wind, and that a steam 
vessel is enabled by a skillful use of her steam power 
to manceuver in a manner, which is impracticable for 
a sailing vessel. Great Britain was amongst the lead- 
ing States to set the example. She commenced by laying 
down formal rules for the navigation of steam vessels 








on her own rivers, and after some experience extended 
the rules to her own vessels on the high coas, and she 
included her sailing vessels under a reciprocal system 
of obligation when approaching steam vessels. British 
admiralty courts were also authorized by British 
statute law to regulate their judgments iu cases of col- 
lision between British vessels on the high seas in ac- 
cordance with the new rules. In due course of time, 
after experience had given its sanction to those rules, 
Great Britain entered into treaty arrangements with 
foreign powers, that their vessels should be navigated 
on the high seas under the same system of rules, and 
she has authorized her admiralty courts to apply the 
new rules to every vessel, whose flag has been brought, 
with the consent of its government, within the opera- 
tion of the new rules. Cases of collision on the high 
seas have thus been brought by a common international 
concert under a new system of law, which has been 
built up on the lines of the ancient customs of the sea 
as far as possible, the steam vessel being regarded as a 
vessel going free, and able to get out of the way ofa 
sailing vessel more readily than a sailing vessel can 
get out of the way of a steam vessel. I do not propose 
to discuss the details of the international sailing rules. 
Modifications have had to be made in them from time 
to time to meet new difficulties, which experience has 
discovered, and such modifications have been the 
result of a common concert between the maritime 
powers. My object at present is to consider how the 
observance of the sailing rules on the high seas can be 
best secured, and how the neglect of them, if it be the 
result of carelessness or of willfulness, may be most 
effectively punished. 

Under the ancient law of the sea, every collision on 
the high seas may be the subject of a civil action for 
damages in any admiralty court; but however cul- 
pable may have been the conduct of those in charge of 
either vessel, British admiralty courts, which exer- 
cise their civil jurisdiction indiscriminately between 
vessels ofall nations, carefully abstain from exercising 
any criminal jurisdiction over the crews of foreign 
vessels in respect of their neglect to observe the sailing 
rules, nor has Great Britain been empowered by any 
treaty arrangement with foreign States to authorize 
her courts to exercise any such criminal jurisdiction. 
Yet it would seem to be in accordance with reason that, 
where States have agreed upon a common system of 
rules of navigation for the prevention of collisions on 
the high seas, they should agree upon a common system 
of penalties for the non-observance of those rules on 
the part of the persons, who may have been in charge 
of the navigation of any vessels which have come into 
collision on the high seas. This common concert is the 
more necessary, because the modern theory of a ship 
being the territory of the nation, under whose flag it 
sails, would otherwise be in the way of the tribunals of 
any other nation exercising corrective jurisdiction 
over those on board of the ship in respect of any mis- 
conduct on their part whilst the vessel is on the high 
seas. The personal responsibility of mariners who 
navigate the high seas remains, in regard to foreign 
nations, precisely such as it was before any sailing rules 
were agreed upon amongst the maritime powers; in 
fact, the mariner had no personal responsibility toward 
the owner or crew of any foreign vessel with which he 
may bring his own vessel into collision on the high 
seas, unless his act should be done with a malicious 
intention to destroy the other vessel, which may clothe 
it with a piratical character. 
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The ancient law of the sea, which is universally re- 
ceived amongst civilized nations, regards ships as chat- 
tels, the management of which on the high seas is not 
so thoroughly under the free contro] of the owner or 
his servants, inasmuch as the sea is a treacherous ele- 
ment, that he or they should be held criminally re- 
sponsible for any damage caused by one ship to another 
shipin the course of navigation. The owner of the 
ship, however, in the case of a collision, is not allowed 
by the law of the sea to escape scot-free, if his servants 
mismanage his vessel on the bigh seas, and through 
their unskillfulness bring about the collision with 
another vessel. The ship itself in such a case may be 
arrested by the process of any admiralty court, and if 
the servants of the owner are found to have mis- 
managed her navigation, and by such mismanagement 
to have brought her into collision with the other 
vessel, the owner may be amerced in the value of his 
ship, which may be sold by an order of the admiralty 
court, if the owner is otherwise unable to satisfy the 
judgment of the court. This result is brought about 
by what is termed an “actio in rem,” a tradition of 
the ancient Roman law. Itis totally opposed to the 
territorial theory of a ship, which is of modern origin, 
and has been devised as a convenient fiction to explain 
the subjection of the ship and its crew to the municipal 
law of the country under whose flag it is navigated. 
But this theory, like every thing else which rests ona 
fiction, has its inconvenience. Whilst it is useful for 
maintaining discipline on board of a ship when it is on 
the high seas, which are nullius territoriwm, it is mis- 
chievous as securing territorial impunity to the master 
and crew in the management of their vessel, in its 
relation to other vessels on the high seas. 

The international responsibility of mariuers, under 
which term I include all persons engaged in the navi- 
gation of a ship, is thus in fact of a negative character; 
they are taken to be the agents of the owner or of the 
charterer of the ship, as the Case may be, and their 
employer is responsible for any mismanagement on 
their part of the navigation of his vessel. The owner 
or the charterer, on the other hand, under the modern 
system of marine insurance, is able to shift his risk, 
which is strictly pecuniary, on to the shoulders of the 
underwriter; and the underwriters are the parties in 
the present day who institute and defend actions in 
remin most causes of collision, which are brought into 
the admiralty courts. There is thus no direct solidarité, 
to use aconvenient French phrase, between those who 
are employed in the navigation of a vessel on the high 
seas and those upon whom the burden of compensation 
falls, in case the navigation is mismanaged, and a col- 
lision takes place with another vessel. The question 
becomes still more complicated where loss of life 
ensues, of which several painful instances have oc- 
curred of late, in which the magnitude of the calamity 
has been so appalling, as to awaken a general demand 
for some legislation on the subject, by which the feel- 
ing of personal responsibility may be brought home to 
the mariner, and may stimulate him to greater watch- 
fulness and greater care in avoiding all chances of col- 
lision with other vessels. é 

I beg leave to suggest to the consideration of this con- 
ference the important question of criminal jurisdiction 
in cases of collision, how best it may be exercised, and 
under what safeguards, where the collision has hap- 
pened on the high seas. It seems to me, that States 


which have formally agreed that certain rules of navi- 
gation shall be observed by their respective subjects in 





navigating the high seas, and which have intrusted to 
their courts of admiralty or to maritime tribunals of 
equivalent authority within their respective domin- 
ions civil jurisdiction, in respect of damage to property 
resulting from the neglect of those rules, may properly 
authorize the same courts to punish; mariners, who 
transgress those rules and thereby bring about the 
damage. The measure of punishment, however, in 
such cases ought not, in my judgment, to be determin- 
able by the municipal law of the State, before whose 
tribunals the parties happen to be convened, but by a 
common law concerted by the same States, which have 
adopted the revised rules of navigation as the common 
law of the sea. There is something peculiar to acci- 
dents on the sea, something which gives to every col- 
lision on the high seas a tinge of misfortune. The 
navigation of the high seas is in some respects depend- 
ent on ‘“‘ the snares of fortune,’’ to use a phrase familiar 
to Bracton. That great master of the common law of 
England draws a wide distinction between homicide 
with a purpose and homicide as a result (ex eventu), and 
according to this distinction homicide is either felony 
ora misfortune. Our ancestors seem to have thought 
that any homicide in former days, which was the result 
of a collision on the high seas between sailing vessels, 
where there was no felonious intent on either side, 
might be properly regarded as homicide by misfortune 
(homicidium per infortunium). The question in the 
present day is whether the application of steam-power 
to ocean navigation has so altered its conditions, as to 
warrant us in introducing a new category of punish- 
ment in cases, where steam vessels have come.into col- 
lision with one another on the high seas. The collision 
between the German steam vessel Franconia and the 
British steam vessel Strathclyde in the open sea within 
amarine league of Dover Pier has been thought by 
many persons to establish the necessity or some inter- 
national arrangement forthe punishment of those who 
have transgressed the rules of navigation in cases 
where the vessels brought into collision are of differ- 
ent nationalities. The degree of culpability, how- 
ever, will always be a very delicate question to deter- 
mine; witness the loss of H. M. steamship Vanguard 
by a collision witha consort steamship in a fog, and 
the loss of the Imperial German steamship Kurfiirst by 
a collision with 4 consort steamship in broad daylight. 
Still such anomalous collisions, although they may 
bespeak caution, are not dissuasive of all legislation, 
aud the subject is one which is likely to attract every 
day more attention, if collisions between steamships 
on the high seas continue to multiply at their present 
rate. 
——_>___— 
LIABILITY OF TENANT IN COMMON FOR 
PRODUCTS OF COMMON LAND CON-j 
VERTED BY HIM. 





SUPREME COURT OF MINNESOTA, AUGUST 6, 1878. 





KEAN V. CONNOLY. 


A tenant in common is not liable to his co-tenant, who is 
not excluded from the common land for taking and 
converting to his own use the products of such land. 
CTION to recover for grass cut and converted. 

The facts appear in the opinion. 

Berry, J. Defendant and the plaintiff's intestate 
were tenants in common of certain parcels of land, 
the former owning an undivided two-thirds, the latter 
the remainder. Defendant cut grass growing upon 




















THE ALBANY LAW JOURNAL. 


289 











the land. This action is brought to recover one-third 
of the value of the same, ‘“‘as rents and profits” of 
the common property, received by defendant. It is 
not alleged or shown that defendant sold any of the 
grass. But the complaint alleges that the grass was 
cut and taken by him, and that he ‘*converted”’ it to 
hisown use. As these allegations are not controverted, 
it may be assumed that the defendant in some way 
appropriated the grass to his own use, and thus had 
the benefit of it, though it cannot be assumed that he 
sold it, or that he received value for it in money or 
otherwise. The answer denies that the value of the 
rents and profits was as large as alleged in the com- 
plaint, and attempts to set up a counter-claim, arising 
out of the payment by defendant of all the taxes 
charged upon the whole of the common land. No 
facts are averred showing that any accounting is nec- 
essary in order to determine what share of the rents 
and profits received by defendant the plaintiff is enti- 
tled to recover. But upon the issues as found, if he 
is entitled to recover any thing, he is enti- 
tled to recover a share of such rents and profits 
proportionate to his share in the lands, to wit: one- 
third less the deduction (if any) to which the defend- 
ant may be entitled on account of the payment of 
taxes. In other words, it is upon the issues to be 
assumed, that the defendant is not entitled to have 
the plaintiff's one-third of the rents and profits re- 
ceived by defendant abated or reduced on any other 
account than that of such payment of taxes. Under 
this state of facts, there is no reason why, if the plain- 
tiff is entitled to recover at all, he should not do so in 
this action which may properly be regarded as in the 
nature of assumpsit. Freeman on Co-tenancy, §$ 280- 
284. The main question in the case is, whether one 
tenant in common can recover any thing of his co- 
tenant for making and converting to his own use the 
products of the common Jand. The question has, of 
course, no reference to a case of waste, or the receipt 
of rents or profits from a third person. Our statute 
enacts that ‘‘oue joint tenant or tenant in common, 
and his executor or administrator, may maintain an 
action against his co-tenant for receiving more than 
his just proportion of the rents and profits of the es- 
tate owned by them as joint tenants or tenants in 
common.” Gen. Stat., ch. 75, § 24. 

As respects the ground of the liability of one tenant 
in common to his co-tenant, this statute is analogous 
to 4&5 Anne, ch. 16, which gives an action of account 
by one tenant in common against another as bis bailiff, 
“for receiving more than comes to his just share or 
proportion.” Also, to the statute of New York, which 
gives a like action to a co-tenant “ for receiving more 
than his full proportion.” 1 R.S. 750, § 9. Also, to 
the statute of Indiana, which gives a tenant in com- 
mon an action against his co-tenants, ‘for receiving 
more than his just proportion.”’ The statute of Mis- 
souri is similar to the New York statute. 

In Henderson v. Eason, 17 Ad. & El. (N. S.) 701, on 
appeal from the Court of Queen’s Bench to the Ex- 
chequer Chamber, the passage above quoted from the 
statute of 4aud 5 Anne, was fully considered, and was 
held, ‘to apply only to the cases where the tenant in 
common receives money or something else, where 
another person gives or pays it, which the co-tenants 
are entitled tosimply by reason of their being tenants 
in common, and in proportion to their interests as such, 
and of which one receives and keeps more than his just 





share according to that proportion.’’ McMahon v. 
Burchell, 22 Eng. Ch, 125, is to the same effect. In 
Woolever v. Knapp, 18 Barb. 265, the statute of New 
York came under consideration. It was held to be sub- 
stantially the same as the statute of Anne, and the 
court followed Henderson v. Eason, supra, holding 
that one of several tenants in common, who possesses 
the entire premises, without any agreement with 
the others as to his possession, or any demand on their 
part to be allowed to enjoy the premises with him, is 
not liable to account to his co- tenants for the use and 
occupation of the premises. This case is approved and 
followed in Dresser v. Dresser, 40 Barb. 300; in Elwell 
v. Burnside, 44 id. 447; in Wilcox v. Wilcox, 48 id. 827; 
in Scott v. Guernsey, 60 id. 163, and has not, so far as 
we discover, been criticised or disapproved in any of 
the courts of New York. In Crane v. Waggoner, 27 
Ind. 52, the statute of Indiana above referred to was 
considered, and citing and following Henderson v. 
Eason, and Woolever v. Knapp, the court held that 
the statute applied only to cases ‘* where rent and pay- 
meut of money or in kind due in respect of the prem- 
ises is received from a third party by one co-tenant, 
who retains for his own use the whole, or more than 
his proportionate share,”’ and that one tenant in com- 
moun, unless he has been excluded from possession by 
his co-tenant, cannot maintain an action against the 
latter for use and occupation. Ragan v. McCoy, 29 
Mo. 356, is to the same effect. See also Isreal v. Israel, 
30 Mo. 120; Izard v. Bodine, 3 Stock. 403; Davidson v. 
Thomson, 22 N. J. Eq. 83; Pico v. Colombet, 12 Cal. 
414; Peck v. Curpenter,7 Gray, 283; Freeman on Co- 
tenancy and Partition, $§ 258, 270, 275, 276. A different 
view of the liability of a tenant in common is taken 
in Thompson v. Bostick, 1 McMullan’s Eq. (So. Car.) 
75; in Early v. Friend, 16 Gratt. 47; in Shiels vy. Stark, 
14 Ga. 435: in Hayden v. Merrill, 44 Vt. 348. But we 
think that Mr. Freeman is warranted in asserting, that 
“the decided preponderance of the authorities both 
in England and America affirms the right of each co- 
tenant to enter upon and hold exclusive possession of 
the common property, and to make such profit as he 
can by proper cultivation, or other usual means of 
acquiring benefit therefrom, and to retain the whole 
of such benefits, provided that in having such posses- 
sion and in making such profits, he has not been guilty 
of an ouster of his co-tenant, nor hindered the latter 
from entering upon the premises and enjoying them as 
he had a right to do. The reasoning upon which these 
decisions constituting the great bulk of the authorities 
on this subject rests is, that as each co-tenant has at all 
times the right to enter upon and enjoy every part of 
the common estate, this right cannot be impaired by 
the fact that another of the co-tenants absents himself 
or does not choose to claim his right to an equal and 
common enjoyment; that it would be inequitable to 
compel a co-tenant in possession to account for the 
profits realized out of his skill, labor and business 
enterprise, when he has no right to call upon his co- 
tenant to contribute any thing toward the production 
of these profits, nor to bear his proportion when, 
through bad years, failure of crops, or other unavoid- 
able misfortunes, the use made of the estate resulted 
in a loss instead of a profit to the one in possession.” 
Freeman on Co-tenancy, § 258. 

It is not alleged in the complaint in this action, that 
the defendant has been guilty of any ouster of the 
plaintiff or bis intestate, nor that he hasin any way 








290 





THE ALBANY LAW JOURNAL. 











hindered them from entering upon the common prem- 
ises and enjoying the same. Neither does the case 
disclose any evidence to that effect. If it did, the 
evidence would be irrelevant for lack of proper allega- 
tions in the complaint. The case is simply one in 
which the defendant has appropriated directly to his 
own use products of the common property without, 
so far as appears, uny exclusion of his co-tenant from 
the enjoyment thereof. In such a state of facts, the 
plaintiff cannot recover. It is proper to add that, 
upon the evidence int he case, it does not appear that 
the defendant has appropriated any more than two- 
thirds of the grass growing upon the common land. 
This would be no more than the ‘just proportion”’ 
which the statute under which this action is brought 
allows him, for he owns two-thirds of the land, and in 
this connection it is further to be noticed that, though 
evidence as to the quantity of grass cut by defendant 
was received without objection, the complaint, even if 
sufficient in other respects, is evidently defective in 
failing to allegea taking by defendant of more than 
his “‘ just proportion.” 

With regard to the matter set up by way of counter- 
claim, we are of opinion that it was not well pleaded 
as a counter-claim, neither was the evidence sufficient 
to warrant its allowance as such. There was not, at 
the time when the taxes were alleged to have been 
paid, any provision of law authorizing a tenant in 
common to recover of his co-tenant for taxes paid by 
the former upon the latter’s share of the common es- 
tate, unless such payment was made at the latter’s 
express or implied request. Payment without such 
request would, therefore, be the act of a mere volun- 
teer, and would impose no obligation of re-imburse- 
ment. But in case one co-tenant recovers of another 
for receiving more than his just proportion of rents 
and profits, we are of opinion that the latter should 
be allowed to offset, in reduction of the amount 
recovered, all sums paid by him within six years, for 
taxes upon the former’s share of the estate. Hannan 
v. Osborn, 4 Paige, 343; Freeman on Co-tenancy, § 278. 
The off-set should be allowed, not asa statutory coun- 
ter-claim, but as an equity under the third subdivision 
of sec. 79, ch. 66, Gen. Stat. An equity of this kind 
may well rest upon the justice of requiring the tenant 
who seeks to charge his co-tenant with receiving more 
than his just proportion of the rents and profits, to 
make allowance for moneys expended in the defense 
or protection of the common estate, as, for instance, 
in preserving it from forfeiture on account of non- 
payment of taxes. 

We believe that these conclusions dispose of all the 
important questions in the case, the result being that 
the order denying a new trial is reversed. 





MEASURE OF VALUE OF LEGAL SERVICES. 
SUPREME COURT OF PENNSYLVANIA, MARCH 19, 1878. 


THOMPSON v. BoYLe. 


The value of the services of a lawyer in a given case may be 
shown by the testimony of lawyers as to the value of 
services of counsel, under circumstances of general 
similarity to those under which the services in question 
were rendered. 

FN yy sored by plaintiff, an attorney at law, for pro- 

fessional services. 
The plaintiff below, Boyle, and one Minor, were em- 
ployed by defendant below, Thompson, to conduct his 


defense on an indictment for abortion. Thompson was 





found guilty, and an application was made for a writ 
of error by defendant’s counsel, and denied. An appli- 
cation was made for a pardon, and plaintiff attended 
before the board of pardons. Services were also ren- 
dered at plaintiff's request in the trial of another person, 
where a nolle prosequi was entered. For these services 
plaintiff and Minor each demanded $5,000. Defendant 
paid plaintiff $1,300 and Minor $1,000, and refused to 
pay more. Other facts appear in the opinion. 


Woopwarp, J. [After considering the relevancy of a 
question on cross-examination to a witness for plain- 
tiff as to the ordinary charge for defending a prisoner 
charged with felony.] 

The third and fourth errors have been assigned to 
the rejection of the offers to show by Daniel Kaine, 
Esquire: (1) What was the usual compensation charged 
at the Fayette county bar for defending a prisoner 
charged in the Quarter Sessions with felony, where 
the time consumed in the trial was one day, and where 
a motion for a new trial and a motion in arrest of judg- 
ment were made; and (2) What the services of an at- 
torney would be worth to go before the Board of Par- 
dons at Harrisburg, where the time consumed did not 
exceed three days in going and returning. The minds 
of the plaintiff and his counsel seem to have been im- 
bued with the idea that some special mystery attached 
to the trial of the indictment against this defendant, 
which excluded it from all comparison with any other 
litigation, withdrew the question of compensation 
from the operation of ordinary rules, and gave peculiar 
merit to the present claim. In refusing to hear the 
testimony of Mr. Kaine, the court appear to have acted 
under the same impression. Itis true that no two 
causes are identical, and the amount of labor in the 
preparation and trial of one will never be precisely the 
same that may be required in the preparation and trial 
of any other. And it may be assumed to be equally 
true that the defendant derived all the advantage from 
the efforts of his counsel which the highest legal ability 
and skill could give. And yet, the fact remains that 
the case presented here isa demand of five thousand 
dollars by one of two counsel of a defendant charged 
with a felony, for services rendered upon his trial and 
in his application for a pardon. The same fee de- 
manded by Mr. Minor would swell the amount to ten 
thousand dollars. Thisis a pretty significant sum to 
be paid a3 compensation to counsel in a cause to the 
trial of which a single day was devoted. The action 
was not upon any special undertaking by which 
the defendant had become bound. It was on a quan- 
tum meruit. If the fee demanded was such as any 
usage warrants, it is very clear that poor men charged 
with crime must defend themselves without profes- 
sional aid. Whether or not the proceedings were so ex- 
ceptional as to justify a charge transcending any known 
usage, would depend on facts to be found by a jury on 
evidence submitted to them. But professional em- 
ployment in one difficult case cannot be essentially 
different from professional employment in another 
case of equal difficulty. And its value being ascer- 
tained in one instance, its value in the other could be 
at least approximated. The very best means of ad- 
justing this value are the opinions of those who, in 
earning and receiving compensation for them, have 
learned what legal services in their various grades are 
worth. And the fact that the proposition was to adjust 
the whole value by specific estimates in regard to the 
different items and details of the general claim, would 
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make the adjustment more satisfactory than an esti- 
mate in gross would be. There can be no necessary 
connection between the trialof an indictment and 
proceedings to procure a convicted defendant’s pardon. 
Accuracy in the production of results required that the 
value of the separate services should be separately es- 
timated. 

A lawyer may bring suit for his fees, but his cause is 
to be tried like the causes of other men. When Chief 
Justice Gibson said in the Kentucky Bank v. Combs, 7 
Barr, 543, that ‘‘a lawyer charged with particular 
preparations for alawsuit is not to be held responsible, 
or paid as a porter or ashoemaker,”’ he intended simply 
to declare that the sacrifices of labor, time, and money 
made by a lawyer in qualifying himself to discharge 
difficult and responsible duties were to be considered 
in settling the amount of hiscompensation. The gen- 
eral proposition of the defendant was to show by Mr. 
Kaine, from his knowledge of the usage of the Fayette 
bar, in cases similar to that which the plaintiff had 
tried, what the services of counsel were really worth. 
In regard to compensation for labor performed in pro- 
curing the pardon, expert testimony would only be re- 
quired to fix the allowance lawyers should receive for 
the time devoted toits performance. Upon both points 
Mr. Kaine was undoubtedly competent to speak. And 
the right of the defendant to the admission of the tes- 
timony not only rested on authority, but grew out of 
the very circumstances and nature of the case. ‘“‘ The 
great and general rule on the subject of evidence seems 
to be this, that the facts and circumstances upon which 
any reasonable presumption or inference can be found- 
ed, as to the truth or falsity of the issue or disputed 
fact, are admissiblee * * * * The rule depends 
principally upon two considerations: first, that where 
direct evidence can be obtained of the disputed fact, it 
is still essential for the purposes of justice that it should 
be open to contradiction and confirmation from collat- 
eral circumstances; and, secondly, the frequent neces- 
sity of depending wholly upon presumptions and proofs 
from collateral circumstances, a necessity frequently 
arising from the failure of direct evidence.’’ 1 Starkie’s 
Evidence, 17,18. ‘‘So frequent is the failure of evi- 
dence, from accident or design, and so great is the 
temptation to the concealment of truth and misrepre- 
sentation of facts, that no competent means of ascer- 
taining the truth can or ought to be neglected.”’ Id. 
39. The admission of res geste is justified by the au- 
thor on thatfground. In accordance with the rule 
thus stated, it has been held that even evidence which 
is too slight to prove a fact, but which is illustrative 
of other facts, is relevant, and ought to be received. 
Brown v. Clark, 2 Harris, 469. And it is a sufficient 
answer to an objection to testimony as irrelevant, that 
it tends in the slightest degree to sustain a material 
averment. Miller v. Stem, 2 Jones, 383. But the of- 
fered testimony of Mr. Kaine was {something more 
than merely illustrative and relevant. It had a direct 
bearing on the very point of the controversy. It is 
well settled that market value may be proved by any 
one conversant with the markets. If the thing is one 
of ordinary use, ordinary business experience is suffi- 
cient for the purpose. As a general rule, persons ac- 
customed to deal in real estate, or other property, may 
be examined as to the value of such property, and the 
effect on it of certain extraneous conditions, On 
questions of valuation of property, the safest course 
is to permit the examination of all having experience 
in the thing valued, leaving their authority to be 





tested on their cross-examination. These principles 
are developed and supported by numerous cases col- 
lected in the notes to sections 446 and 447 of Wharton’s 
Law of Evidence. 

But it is claimed that the circumstances of this case 
resembled those of no other, and that testimony as to 
the value of general professional services was inadmis- 
sible for that reason. While evidence of exceptional 
and peculiar facts would always remain for the con- 
sideration of a jury, evidence resting on knowledge of 
circumstances of general similarity would not, there- 
fore, be necessarily excluded. ‘A resort may be had 
to the general value belonging to things of a given 
class, in order to infer the value of a particular mem- 
ber of such class. A witness may not be allowed to 
speak of the exact distinctive value of an article he has 
not seen. He is allowed, however, to speak of the 
market value of the class to which this article be- 
longs. He has never, for instance, seen a horse whose 
value is in controversy, and he cannot, therefore, an- 
swer as to the specific value. But he may answer as to 
the generic value of horses of age, color, soundness, 
and speed, such as those assumed to belong to this 
particular horse.’’ Wharton’s Evidence, § 448. ‘‘ When- 
ever the value of any particular kind of property, 
which may not be presumed to be within the actual 
knowledge of all jurors, is in issue, the testimony of 
witnesses acquainted with similar property is admis- 
sible, although they have never seen the particular ar- 
ticle in question.’’ Miller v. Smith, 112 Mass. 475. In 
the present case, the defendant should have been per- 
mitted to show the generic value of the services of 
counsel under circumstances of general similarity to 
those under which the plaintiff's services were ren- 
dered. All the distinguishing and peculiar features 
whose existence was alleged could very easily have 
been still kept in view. 

Judgment reversed, and venire facius de novo 
awarded. 

ee ee 


VERDICT OF JURY IN CASES OF FELONY. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS, 
JANUARY, 1878. 


COMMONWEALTH vy. TOBIN. 


The jury upon a trial for manslaughter, being still out 
when the court adjourned for the day, were told by the 
court that they seal up their verdict and separate when 
they should agree, and bring into court the next morn- 
ing. This they did, and the sealed verdict was handed 
by the foreman of the jury to the clerk of the court, the 
prisoner being present. The clerk stated to them in the 
usual form, that they found the prisoner guilty, and 
that this was their verdict. No response was made to 
this by the jury or their foreman and nothing more was 
said. Held, not a legal verdict. 

(T\HIS was an indictment for manslaughter in which 

a verdict of guilty was given under these circum- 
stances: After the evidence had been submitted to the 
jury, they retired to consult as to their verdict, and at 
the adjournment of the court in the afternoon had not 
agreed. The presiding judgein his way from the court 
room instructed the officer in charge of the jury that 
if they agreed before the reconvening of the court, they 
might seal up their verdict and separate, and bring it 
into court the next morning. They agreed upon a ver- 
dict of guilty, which fact was written |down and 
signed by the foreman, and the paper containing such 
writing sealed up, and the jury separated. The next 
morning, at the opening of the court, the jury were 
present, and the defendant and fone of his counsel. 
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The court having directed the clerk to take the verdict, 
the foreman handed the sealed verdict to the clerk, 
who broke the seal and read the verdict, and then ad- 
dressed the jury thus, ‘*‘ Gentleman of the jury, hearken 
to your verdict as the court has received it. You, upon 
your oaths, do say that the prisoner at the bar is guilty. 
So say you, Mr. Foreman, and so, gentlemen, you all 
say.” Nothing further was said by any one. Some 
hours afterward the defendant moved to set aside the 
verdict. 

Gray, C. J. By the law of England, in cases of 
felony, the only verdict allowed was a public verdict, 
pronounced by the foreman in open court, and in the 
presence of the prisorer. In prosecutions for misde- 
meanors, and in civil cases, although the jury were 
permitted to separate, upon giving a privy verdict 
orally to the judge out of court, yet such verdict 
was of no force unless afterward affirmed by an oral 
verdict given publicly in court, and the only effectual 
and legal verdict was the public verdict. 3 Bl. Com. 
377; 4 id. 360; 1 Chit. Crim. Law, 635, 636. 

In this country, by way of substitute for a privy ver- 
dict, and to attain the same end of allowing the jury 
to separate after they have come to an agreement, a 
_practice has been adopted—in civil actions and in 
cases of misdemeanors, at least, if not of all but capi- 
tal crimes — of directing the jury, if they should agree 
during the adjournment of the court, to sign and seal 
up their finding, and come in and affirm it at the next 
opening of the court; but the verdict which deter- 
mines the rights of the parties, and is admitted of 
record, and upon which judgment is rendered, is the 
verdict received from the lips of the foreman in open 
court. When the jury have been permitted to separate 
after agreeing upon and sealing up a verdict, there is 
this difference between civil and criminal cases. Ina 
civil action, if the written verdict does not pass upon 
the whole case, or the jury refuse to affirm it, the court 
may send them out again, and a fuller or different 
verdict afterward returned will be good. Butina 
criminal case the oral verdict pronounced by the fore- 
man in open court cannot be received unless it is 
shown to accord substantially with the form sealed up 
by the jury before their separation. Lawrence v. Ste- 
vens, 11 Pick. 501; Pritchard v. Hennessey, 1 Gray 294; 
Com. v. Townsend, 5 Allen, ,216; Com. v. Durfee, 100 
Mass. 146; Com. v. Carrington, 116 Mass. 37; Domick v. 
Rickenback, 10 8. & R. 84; Lord v. State, 16 N. H. 325. 

By the settled practice in this Commonwealth, the 
course of proceeding upon the return of the jury into 
court in criminal cases, is as follows: The clerk asks 
the jury if they have agreed upon their verdict. If the 
foreman answers that they have, the clerk then asks 
whether they find the defendant guilty or not guilty. 
The foreman answers “ guilty,”’ or “not guilty.”” The 
clerk then makes on the back of the indictment a 
minute of the verdict so returned, and, having done 
this, says to the jury: ‘‘Gentlemen of the jury, hearken 
to your verdict as the court has recorded it. You, 
upon your oath, say thut the prisoner at the bar is 
“guilty’”’ (or “not guilty’’). ‘‘So you say, Mr. Fore- 
man, and so, gentlemen, you all say.”’ 

The question of the clerk whether the jury have 
agreed upon their verdict, and the answer of the fore- 
man that they have, are merely preliminary, and do 
aot show what the verdict is. The form of verdict 
signed and sealed up by the jury has no weight or 
effect, except to preclude theidea of the jury having 
been influenced in arriving at their oral verdict by 





any thing that has occurred in the interval between 
their separation and their return intocourt. Com.v. 
Carrington, 116 Mass. 37, 40. The final declaring of the 
verdict by the clerk assumes it to have been already 
rendered by the jury and recorded by the court, and 
is intended to proclaim the actual and formal decision 
of the jury as understood by the court, and to enable 
any misapprehension in the record of that decision to 
be corrected by the jury before they are discharged. 
Rex v. Parkinson, 1 Moody,45; Reg. v. Vodden, Dears- 
ley, 229; 8. C., 6 Cox’s C. C. 226. Any orall of these 
precautions for making sure that the verdict expresses 
the deliberate conclusion of the jury cannot of them- 
selves constitute a verdict, or dispense with the return 
of a verdict in proper and legal form. 

The law requires the double safeguard against mis- 
take: First, the delivery of the verdict by the foreman 
as the organ of the jury by word of mouth in open 
court, under the sense of responsibility attending such 
an utterance in the face of the court and of the public, 
and, in a case of felony, of the accused, and, second, 
the proclamation by the clerk of that verdict as under- 
stood and recorded by the court. The fact that in this 
Commonwealth the defendant is not entitled or per- 
mitted, as he isin England and many States, to have 
the jury polled, makes it peculiarly important for the 
security of his right to adhere to the established forms, 
remembering the words of Chief Justice Shaw: “In 
this respect it is true that forms are substance.’’ Com. 
v. Roby, 12 Pick. 496, 514, 515. 

In the case at bar, after the jury, upon their return 
into court, had been asked whether they had agreed 
upon their verdict and the foreman had answered that 
they had, the form of verdict which had been signed 
and sealed up before the jury separated was silently 
delivered by the foreman to the clerk and was opened 
and read by the clerk to the jury. The clerk thereupon 
told the jury (in the words accustomed to be used after 
the verdict has been pronounced by the ‘foreman and 
minuted by the clerk) to hearken to their verdict as 
the court had recorded it. And the bill of exceptions 
states that ‘‘ the above is all that was said.’’ 

In Com. v. Carrington, already cited, upon which the 
attorney-general principally relies, the bill of excep- 
tions stated that, before the verdict was recorded, the 
clerk asked the jury if their verdict was that the de- 
fendant was guilty, to which they assented; and 
although the precise form in which such inquiry and 
response were expressed was not set forth in the bill 
of exceptions, it was assumed both by the counsel and 
the court, that an oral verdict had been returned in 
due form, if any such verdict could be received after 
the jury had separated and had brought in a sealed 
verdict. 

But in the present case, it distinctly appears that 
when the clerk told the jury to hearken to their ver- 
dict as recorded, no legal or effectual verdict had been 
rendered by the jury, and they had not been asked, nor, 
in any form of words, orally and publicly stated, what 
their verdict, was; aud that, after they had been told 
that a verdict of guilty had been received, they simply 
said nothing. A verdict which has never been spoken 
by the jury cannot be implied from the mere omission 
of the jury to contradict the statement of the clerk, 
or from the silence of the prisoner and his counsel. 

The verdict received and recorded by the court not 
being a legal verdict, it was the right of the defendant, 
upon his motion filed on the same day,to have it set 
aside. The order of the Supreme Court, overruling this 
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motion and denying him this right, was a decision upon 
a question of law which could not have been raised 
before verdict, and was therefore a proper subject of a 
bill of exceptions. Gen. Stats., co. 115, § 7. 

As for these reasons, the defendant, in an opinion of 
a majority of this court, is entitled to a new trial, it is 
unnecessary to consider whether the instructions given 
by the judge to the officer after the court had ad- 
journed, and in the absence of the defendant and his 
counsel, or those communicated to the jury by the 
novel, and, so far as we are informed, unprecedented 
method of printing them on a blank form of verdict, 
legally justified the separation of the jury before they 
returned into court. 

sELaceptions sustained. 
deeaiiticaiianiaitiiniinn 


DEVISES TO THE UNITED STATES. 
SUPREME JUDICIAL CCURT OF MASSACHUSETTS, 
SEPTEMBER, 1878. 


Dickson v. UNITED STATES. 
A devise to the United States is valid. 


ILL filed by the executors under the last will and 

testament of John Gardner, to ascertain the rights 

of the heirs of the deceased and others interested un- 
der said will, which contained this clause: 

“5th. Wishing to contribute my mite toward sup- 
pressing the rebellion and restoring the Union, I give 
and devise the rest and residue of my estate, after 
paying the donation and providing for the payment 
of the annuities aforesaid, to the United States of 
America.”’ 

Gray, C. J. The simple question in this case is, 
whether the residuary devise and bequest to the United 
States of America is valid, and upon this question, 
after free examination of the authorities cited in the 
learned argument for the next of kin, we can have no 
doubt. 

The introductory clause of this gift merely expresses 
the motive of the testator, and in no way defines or 
limits the purposes to which the gift may be applied 
by the legatee. 

In England bequests for the benefit of the country 
or for the payment of the national debt have always 
been held valid. Newland v. Attorney-General, 3 Wend. 
684; Nightingale v. Colburn, 5 Hare, 484, and 1 Phillips, 
584; Aston v. Langdale, 15 Jur. 868. While Massachu- 
setts was an English colony, that eminent lawyer, 
Sergeant Maynard, gave an opinion that a bequest 
“to the public use of the country of New England” 
was a good bequest. Hutchinson’s Hist. Mass. (2d 
ed.) 101. 

The property or money, when received by the United 
States, must doubtless be applied to public purposes 
authorized by the Constitution and laws. But the 
right to receive money or property voluntarily con- 
tributed is not a separate power, but a capacity be- 
longing to the United States as a body politic and in- 
cident to the right of sovereignty, and to which may 
be applied the words used by eminent jurists in speak- 
ing jof the implied capacity of the United States to 
enter into contracts. 

Chief Justice Marshall said: ‘‘ The United States is 
@ government, and consequently a body politic and 
corporate, capable of attaining the objects for which 
it was created by the means which are necessary for 
their attainment. This great corporation was or- 





dained and established by the American people and 
endowed by them with great power for important pur- 
poses. Its powers are unquestionably limited; but, 
while within those limits, it {is a perfect government 
as any other, having all the faculties and properties 
belonging to a government, with a perfect right to use 
them freely in order to accomplish the objects of its 
institution. It will certainly require no argument to 
prove that one of the means by which some of these 
objects are to be accomplished is contract; the gov- 
ernment, therefore, is capable of contracting, and its 
contracts may be made in the name of the United 
States.’’ United States v. Maurice, 2 Brock. 96, 109. 

So Mr. Justice Story, delivering the judgment of the 
Supreme Court upon the question ‘‘ whether the United 
States have, in their political capacity, a right to enter 
into a contract, or to take a bond in cases not previ- 
ously provided for by some law,” said: ‘‘ Upon full 
consideration of this subject we are of opinion that 
the United States have such a capacity to enter into 
contracts. It is, in our opinion, an incident to the 
general right of sovereiguty, aud the United States, 
being a body politic, may, within the sphere af the 
constitutional powers confided to it, and through the 
instrumentality of the proper department to which 
these powers are confided, enter into contracts not 
prohibited by law, and appropriate to the just exercise 
of those powers. To adopt a different principle would 
be to deny the ordinary rights of sovereignty not 
merely to the general government, but even to the 
State government within the proper sphere of their 
own powers, unless brought into operation by express 
legislation. A doctrine to such an extent is not 
known to this court as ever having been sanctioned 
by any judicial tribunal.’”’ United States v. Tingey, 5 
Pet. 115, 128. 

In the later cases these views have been repeatedly 
affirmed, and held to cover the taking of security for 
debts to the United States. United States v. Bradley, 
10 Pet. 343, 359; United States v. Linn, 15 id. 290, 311; 
Nelson v. Lagon, 12 How. 98, 107, 108; United States v. 
Hodson, 10 Wall. 395, 407, 408. Upon the same princi- 
ple the power to take property by the right of eminent 
domain for the public use has been declared by the 
Supreme Court to exist in the United States, not by 
virtue of any express grant in the Constitution, but as 
an inherent attribute of sovereignty. Kohl v. United 
States, 91 U. S. 367. 

In Cotton v. United States, 11 How. 229, 231, Mr. Jus- 
tice Grier said: ‘‘ Every sovereign State is of necessity 
a body politic, or artificial person, and as such capable 
of making contracts and holding property, both real 
and personal.” 

The Smithsonian Institute at Washington was 
erected by the bequest of an Englishman, established 
by a decree of Lord Langdale, as Master of the Rolls, 
and accepted by act of Congress. President of the 
United States v. Drummond, cited in Wicker v. Hume, 
7 H.L. Cas. 124, 155; U.S. Stat., July 1, 1838. 

To hold that the supreme government of the coun- 
try is vested by the Constitution with the power to 
levy and collect taxes and duties to pay the debts, and 
provide for the common defense and general welfare 
of [the United States, and to borrow money on the 
credit of the United States, and capable of making 
contracts, and of accepting security for debts, and, in 
case of necessity, of taking private property by the 
right of eminent domain, has no capacity to receive a 
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voluntary devise or bequest, is a conclusion that noth- 
ing short of an express statute, or a binding judicial 
decision, could justify us in adopting. 

The decision in United States v. Fox, 94 U. S. 315, 
affirming 8S. C., 52 N. Y. 530, by which it was held that 
a devise by acitizen of New York of real estate in New 
York, to the government of the United States, was 
void, proceeded upon the ground that the law of New 
York allowed real estate to be devised only to natural 
persons and to corporations established by the Legisla- 
ture of that State. That decision has no application 
to this case. The statutes of this Commonwealth, where 
the testator had his domicile and part of his real estate 
lay, make no restriction as to who may be devisees or 
legatees; and there is no evidence before us that any 
such restriction is made by the law of Iowa, where the 
rest of the real estate is situated. Gen. Stat., ch. 92, 
§§1, 2; Jackson v. Phillips, 14 Allen, 539, 552, 589, 591; 
Fellows v. Miner, 119 Mass. 54; Loring v. Marsh, 6 
Wall. 337, 355; Ould v. Washington Hospital, 95 U. 8. 
303. 

We have had some hesitation in expressing an opin- 
ion upon the validity of this devise, so far as it affects 
rents of real estate with which executors ordinarily 
have no concern, and derived in part from lands situ- 
ated in another State. But, as it appears that the exec- 
utors, acting for the benefit of the estate and by the 
consent of all parties in interest, have managed and 
received the rents of the lands there, as well as of the 
lands here, they are bound, under the laws of this 
Commonwealth, to account in its courts forall the 
rents so received. Gen. Stat., ch. 95, $5; Brown v. 
Jackson, ante. This sum received by them for such 
rents being subject to our jurisdiction, we cannot 
avoid the duty of expressing an opinion on the valid- 
ity of the whole devise upon which the right to such 


rent depends. 
——_e—__——_ 


FINANCIAL LAW. 


N Bullock v. Taylor, decided by the Supreme Court 
of Michigan at its June (1878) term, in an action 
against a surety whose principal had agreed to execute 
and deliver for the purchase-price of goods sold him, 
promissory notes payable at a certain price, it was 
held that a provision inserted without the surety’s 
consent, in the notes, for payment of exchange or ex- 
press charges, did not add to or vary the surety’s lia- 
bility, as it was the promisor’s duty, independently 
of agreement, to be at any expense necessary in the 
transmission of the money to the place of payment. 
In this case in each of several promissory notes vary- 
ing from $41.50 to $194.12, there was inserted a provis- 
ion for an attorney’s fee of $15 should any proceedings 
be instituted for collection. The court held that this 
was absolutely void as against the policy of the laws 
limiting attorney’s fees and the rate of interest. A 
surety’s liability continues, where the provision which 
would add to it without consent is void as contrary to 
law. 

—At the April (1878) term of the United States 
Circuit Court for the District of Indiana, in the case 
of Howe Machine Co. v. Hadden, it was held that 
where one indorses a note to another specially, and 
such other re-indorses it to the first indorser, who 
then indorses it to a third party, such third party 
cannot recover from the second indorser on his in- 
dorsement. 

—The Supreme Court of Illinois, on the 24th of 











June last, in the case of Danville Banking Co. v. Parks, 
held, in reference to the taxation of banks, that the 
tangible property of a corporation and the shares of 
stock are separate and distinct kinds of property un- 
der different ownerships, the first-named being the 
property of the corporation, and the last-named the 
property of the individual stockholders, both of 
which under the revenue laws are subject to taxation, 
and such taxation is neither double nor unconstitu- 
tional. While at common law, and as a rule, personal 
property has no situs of its own, but follows the per- 
son of the owners, the rule is one of convenience only, 
and there is no constitutional prohibition on the Legis- 
lature to change the rule, and therefore the act of 1867 
providing for the taxing the shares of national banks 
at the place where such banks are located is constitu- 
tional and valid, and under the present revenue laws 
the doctrine applies as well to private banks as to na- 
tional banks. 
sbpiecamnltbinaseiacania 


RECENT AMERICAN DECISIONS. 
SUPREME JUDICIAL COURT OF MAINE.* 
AGENCY. 

Authority of agent having interest to sell not termi- 
nated by death of principal.—An agent for the sale of 
goods, with an interest in the proceeds, is not de- 
prived of the power to sell by the death of the prin- 
cipal. The terms of the agency were that the agent 
should sell the goods and out of the proceeds pay cer- 
tain lien and other claims, and apply the balance, first 
to the payment of certain notes he held against the 
principal and return the overplus to the principal. 
Held, that the power was not extinguished by the 
death of the principal, that the agent had aright to 
sell and apply the proceeds as agreed, and to pay his 
own notes in full, even though the estate was rendered 
insolvent and other creditors received only a percent- 
age. Merry v. Lynch. 


BILL OF LADING. 

Transfer of .—Is transferable by indorsement. Rob- 
inson v. Stuart. 

INTEREST. 

Contract rate of, recoveruble upto verdict or judg- 
ment.—On a note payable on demand with interest at 
ten per cent, that rate of interest is recoverable up to 
the date of the verdict, when damages are assessed by 
ajury; and up to the date of judgment, when a de- 
fault is entered in a suit on the note. Paine v. Cus- 
well. 

MASTER AND SERVANT. 

One voluntarily assisting servant co-servant.—A per- 
son who voluntarily assists the servant of another, in a 
particular emergency, cannot recover from the master 
for an injury caused by the negligence or misconduct 
of such servant; he can impose no greater duty on 
the master than a hired servant. A servant cannot 
recover for an injury incurred in assisting a fellow- 
servant, either voluntary or on the request of such 
servant. Osborne v. Knox & Lincoln Railroad. 


MUNICIPAL CORPORATION. 


Not liable for exercise of judicial power: location of 
drains.—To determine a plan of drainage and what 
drains shall connect in the streets of a city, is a judi- 





*To appear in 68 Maine Reports. From J. D. Pulsifer, 
Eeq., State Reporter. 
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cial act of the officers for which the city are under no 
common-law liability; though if the connection be 
unskillfully made, it is a ministerial act for which the 
city is liable in damages toa party injured thereby. 
Darling v. Bangor. 

PARTNERSHIP. 

Creditor of partner may attach partner’s interest in 
specific article.—A creditor of one of the partners of 
a firm may attach such partner’s interest in a specific 
portion of a stock of goods belonging to the firm, and 
isnot required, in order to render the attachment 
regular, to take the partner’s interest in the entire 
stock of goods. Fogg v. Lawry. 

SHIPPING. 


Liability of owners.—Owners of a vessel are liable in 
solido for its debts. Robinson v. Stuart. 


SUPREME COURT OF ILLINOIS.* 
CORPORATION. 


1. Liable to exemplary damages for grossly wrongful 
trespass of its ugents.—A corporation may be liable to 
vindictive damages for the wrongful act of its agent, 
perpetrated while ostensibly discharging duties within 
the scope of the corporate purposes. Where a sewing 
machine was sold, to be paid for in monthly install- 
ments, and a lease given and accepted providing that 
the vendor might without process enter and take pos- 
session of the machine for the non-payment of any in- 
stallment, and the purchaser made all his payments, 
to the agent selling the same, and afterward the vendor, 
by other agents, entered the purchaser’s house in his 
absence, and with force and violence removed the ma- 
chine against the remonstrances of his wife, and kept 
the same for one day, when the same was returned, 
the party so taking claiming that it was done under 
the belief that full payment had not been made, but 
the evidence showing notice of the facts to the vendor’s 
agents, it was held, that the case was one eminently 
proper for the imposition of exemplary damages. 
Singer Manufacturing Co. v. Holdfodt. 

3. Measure of damages.—Any unauthorized entry 
into a dwelling-house, or violent or grossly offensive 
conduct therein by a stranger, is deserving of prompt 
and adequate punishment. In such a case $500 dam- 
ages is not excessive. Ib. 


MASTER AND SERVANT. 


1. Defective machinery: where master uses great care 
in selecting, not liable for defect.—Where a person pro- 
vides machinery to be used by his employees he cannot 
be held liable for injury received by the imperfection 
thereof, if he has used a very high degree of care in 
its manufacture or selection, both as to the material 
and construction. The court does not decide whether 
ordinary prudence and care, in this respect, are suffi- 
cient to exonerate the employer. Allerton Packing 
Co. v. Egan. 

2. Reckless or careless contributory act of employee 
relieves master from liability.—In a suit by an employee 
of a company to recover damages for an injury re- 
ceived by the explosion of a steam tank, it was held, 
that no recovery could be had if the explosion was 
caused by the plaintiff’s own act in changing the safety- 
valve intentionally, or by running against it accident- 
ally and failing to report the fact to the engineer. If 





*To appear in 86 Illinois Reports. From N. L. Freeman, 
Eaq., State Reporter. 





he changed the safety-valve intentionally, the act was 
reckless, and if by running against it, his failure to 
notify the engineer was gross negligence. Ib. 


NEGLIGENCE. 

Walking fast at night over sidewalk not contributory. 
—Where a plaintiff, after dark, while walking along a 
sidewalk pretty fast, was thrown down by stepping 
into a hole in the walk, and received personal injury, 
having no knowledge of the defective walk and not 
seeing the hole, and he testifying that he supposed he 
was exercising ordinary care, and there being no wit- 
ness intimating that there was a want of due care 
on his part, it was held, that a verdict in favor of the 
plaintiff could not be disturbed on the ground of a 
want of proper care on his part. City of Elgin v. Ren- 
wick. 

———__ —_—_——_ 
RECENT ENGLISH DECISIONS. 


CONFLICT OF LAW. 


Jurisdiction: divorce.—N., a Frenchman, acting as 
French consul in this country, filed a petition in the 
English Divorce Court for dissolution of his marriage, 
and afterward consented to its dismissal. His wife 
then filed a petition in the same court for dissolution 
of the marriage. The wife was a British subject at 
the time of the marriage, which was celebrated at 
Gibralter, and the alleged adultery by the husbaand, 
and the greater part of the desertion, occurred in Eng- 
land. Held, that the English court had no jurisdic- 
tion to dissolve the marriage. Niboyet v. Niboyet, L. 
R., 3 P. D. 52. 

CONTRACT. 

Construction of: non-severable invalid release.—In 
an action by the appellant against the respondent for 
alleged breaches of certain covenants contained in 
their deed of partnership, and for fraud alleged to 
have been committed by the defendant in obtaining a 
deed of dissolution thereof, it appeared that as re- 
gards the said breaches the plaintiff had, by the deed of 
dissolution, in consideration of the defendant having 
given up the whole of the partnership assets to,the plain- 
tiff, released the defendant from all matters and things 
whatever touching or concerning the joint trade, with- 
out prejudice nevertheless to the covenants and agree- 
ments in the said deed of dissolution contained. Held, 
that as the release could not be separated from the 
rest of the deed of dissolution, and as the plaintiff 
had not disaffirmed, and was not in a condition to dis- 
affirm or rescind the contract, of which the release 
formed part, the same was binding upon him. Con- 
tracts which may be impeached on the ground of fraud 
are not void, but voidable only at the option of the 
party who is or may be injured by the fraud, subject 
to the condition that the other party, if the contract 
be disaffirmed, can be remitted to his former state. 
Urquhart v. Macpherson, L. R., 3 App. Cas. (P. C.) 
SURETYSHIP. 

Discharge of surety by alteration of the guaranteed 
contract: materiality of alteration in contract between 
principals: landlord and tenant: surrender of part of 
demised premises : notice to quit.—The plaintiff having 
agreed to let to G. B., as yearly tenant, a farm, includ- 
ing certain hill pastures and a flock of 700 sheep, the 
defendant gave the plaintiff a bond to secure the re- 
delivery to him at the end of the tenancy of the flock 
in good order and condition. In November the plain- 
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tiff gave G. B. a notice to quit, which was ineffectual 
to determine the tenancy at the expiration of the then 
current year. G. B. objected to the insufficiency of the 
notice, and on the 8th of April entered into an agree- 
ment with the plaintiff that G. B. should surrender a 
field to the plaintiff, that G. B.’s rent should be re- 
duced 10/., and the notice to quit should be considered 
as withdrawn. G. B. then continued tenant of the 
farm less the field at the reduced rent. In October, 
1876, the plaintiff gave G. B. notice to quit on the 10th 
of April, 1877. On giving up the farm it was ascer- 
tained that the flock was reduced in number and 
deteriorated in quality and value, and the plaintiff 
sued the defendant on his bond. Held, by Brett, Cot- 
ton, and Thesiger, L.JJ., that neither the giving of 
the notice to quit and its withdrawal, nor the surren- 
der of the field and the reduction of the rent, created 
a new tenancy. Tayleur v. Wilden, Law Rep., 3 Ex. 
308, distinguished. Held, also, by Cotton and Thesiger, 
L.JJ., Brett, L.J., dissenting, that the contract of the 
surety was that the flock should be delivered up in 
good condition together with the farm as originally 
demised to the tenant; that the surety ought to have 
been asked to decide whether he would assent to the 
variation in the terms of the letting, and not having 
been asked to assent, he was discharged from liability. 
At the trial the judge left it to the jury to say whether 
the new agreement with the tenant had made any’sub- 
stantial or material difference in the relation between 
the parties,as regarded the tenant’s capacity to fulfill the 
condition of the bond. Held, by Cotton and Thesiger, 
L.JJ., Brett, L.J., dissenting, that the question was 
one which ought not to have been submitted to a jury; 
that the surety was the sole judge whether it was 
reasonable that he should remain liable notwithstand- 
ing the new agreement. Holme v. Brunskill, L.R., 3 
Q. B. D. (C. A.) 495. 
STATUTE OF LIMITATION. 

Promise to revive a debt under 9 Geo. 4, c. 14, s. 1: con- 
ditional promise.—In May, 1874, the defendant, in 
answer to a demand of a debt incurred by him in 1865, 
wrote to the plaintiffs as follows: ‘ Believe me that I 
never lose out of sight my obligations toward you, 
and that I shall be glad, as soon as my position becomes 
somewhat better, to begin again and continue with my 
installments.”’ It was admitted that in one year since 
1874, the defendant’s income had been 14/. more than it 
was and since had been. Held,that, assuming the letter 
to amount to such an acknowledgment as to warrant 
the inference of a promise to pay, it was a conditional 
promise only, and there was no affirmative proof of the 
substantial fulfillment of the condition. Meyerhoff v. 
Froehlich, L. R., 3 C. P. D. 333. 

WATER-COURSE. 

Title to inland lake not in Crown.—The Crown has no 
de jure right to the soil or fisheries of an inland non- 
tidal lake. If there are acts in pais, which would be 
admissible as evidence of the title of the Crown, they 
must be submitted to a jury. They cannot be taken 
by the judge and made the basis of a decision by him- 
selfalone. A general grant by the Crown of a several 
fishery in a non-tidal lake is not, without more, suffic- 
ient to establish the title thereto; and, where there is 
no evidence of acts of possession by the grantee at the 
particular part of the lake which is the place in dispute, 
can have no effect. Per Lord Blackburn: There is no 
authority to show that the Crown is of common right 
entitled to land covered by water, where the water is 





not running water forming a river, but still water form- 

ingalake. The dictum on this point of Mr. Justice 

Wightman in Marshall v. The Ulleswater Steam Navi- 

gation Co., 3 B. & 8. at p. 742, not approved. Bristow y. 

Cormican, L. R., 3 App. Cas., H. L. (I.) 641. 
—————— 

RECENT BANKRUPTCY DECISIONS. 

CORPORATION. 


1. When no liability of stockholders until assessment. 
—In the ordinary case of a solvent private corpora- 
tion, there is no liability of the stocknolders to pay 
the capital until an assessment, but in the case of in- 
solvency, payment is compellable at the suit of the 
creditors, though no assessment may have been made, 
Under proceedings in equity for this purpose, the court 
may, if a sufficient corporate organization continues 
to subsist, order an assessment by the corporate au- 
thorities upon the stockholders in any stage of the 
proceedings for any purpose for which it may be 
thought convenient. In such case it is only a proceed- 
ing in aid of the judicial recourse of the creditors; it 
may promote the enforcement, but is not essential to 
the existence of the obligation of the stockholders. 
U.S. Dist. Ct., E. D. Pennsylvania. Wilber v. Stock- 
holders of Glen Iron Works, 18 Nat. Bankr. Reg. 179. 

2. Construction of charter of corporation: how far 
stockholders liable. —The bankrupt was a manufactur- 
ing company, organized under a special act, with a 
capital of 350,000, divided into one thousand shares of 
$50 each, with power to increase the number of shares 
to three thousand. The act prescribed no form or 
method of subscription to the stock, but authorized 
the payment of subscriptions in real og personal estate 
appropriate to the corporate business at a bona fide 
cash valuation, to be agreed upon by a majority in in- 
terest of the subscribers and stockholders. It gave 
no authority to the directors or to any officer to accept 
payment for the stock except in money or money’s 
worth. By the articles of association it was provided 
that the capital stock should be $140,000, divided into 
two thousand eight hundred shares of $50 each, and 
that the subscribers should give their notes, without 
interest, for the amounts subscribed by them respect- 
ively, which notes should not be liable, at any time, to 
an assessment for more than fifty per cent of their 
face, nor to an assessment of more than twenty per 
cent within eighteen months from the organization of 
the company. Held, that the true, legal, and only ra- 
tional meaning of the provision was that, with ulti- 
mate relation to creditors, the capital was of the full 
residuary amount of $140,000, but such calls for pay- 
ments on the ®stock as might from time to time be 
made by the corporate authorities, in the course of 
the active business of the company, as a solvent con- 
cern, should not exceed one-half of that amount. 
There was nothing, therefore, in the articles of asso- 
ciation to exempt or absolve stockholders from lia- 
bility to creditors for so much of the whole capital of 
$140,000 as might be required for the payment of the 
debts. Ib. 

8. Liability on notes given for stock.—Notes were 
given by most of the stockholders in payment for the 
stock subscribed for by them. Each of these notes 
conformed to the provisions of the articles of associa- 
tion, but contained a provision that all dividends 
should be credited proportionately upon it until its 
full amount, by reason of credits by assessments and 
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dividends, should be paid, when the same should be 
returned and in lieu thereof a paid-up certificate of 
stock be issued. Held, that the operation of the arti- 
cles of association as to creditors was not and could 
not be altered by the insertion of this provision in the 
notes. Ib. 

4. Extent of liability.—The company having become 
bankrupt, and the deficiency of other assets exceed- 
ing the whole unpaid amount of the capital of $140,000, 
held, that the stockholders were liable to the assignee 
in bankruptcy for their respective proportions of such 
unpaid amount. Ib. 

5. Stockholders also creditors.—Stockholders of an 
insolvent corporation who are also creditors cannot be 
allowed to deduct the amount due to them from their 
respective proportions of the unpaid capital; but if 
they prove their debts under the bankruptcy, deduc- 
tions equal to their estimated respective dividends 
may, perhaps, be made from the amounts of the as- 
signee’s demands against them as stockholders. Ib. 

6. Ultra vires. —Where an investment in stock by a 
corporation was ultra vires the corporation will not be 
held liable as a stockholder. Ib. 

7. Liability of transferee of stock.—A transferee of 
stock in a bankrupt company is liable to the assignee 
in bankruptcy in respect to such stock; but where the 
transfer was not accepted by the transferee, the trans- 
ferrer alone is liable. Ib. 

JURISDICTION. 


1. Amendment of 1874 to section 1, bankrupt act.— 
The amendment of 1874, to section 1 of the bankrupt 
act of 1867, did not confer or take away jurisdiction 
of the State courts; its only effect is to allow the Fed- 
eral courts to decline to entertain actions at common 
law, to which the assignee is a party, in which the debt 
demanded is less than the amount which determines 
the jurisdiction of these courts in other cases. Ct. 
App., New York. Kidder v. Horrabin, 18 Nat. Bankr. 
Reg. 146. 

2. Suit by assignee not proceeding within section 711, 
Revised Statutes.—A suit brought by an assignee in 
bankruptcy, to collect a debt due to the bankrupt, is 
not a matter or proceeding within the meaning of sec- 
tion 711 of the Revised Statutes. Ib. 

8. Residence, when not affecting jurisdiction.—The 
District Court has jurisdiction of a controversy as to 
the ownership of a fund in the hands, or under the 
control of the assignee in bankruptcy, without regard 
to the residence of the parties in interest. U. 8S. Dist. 
Ct., E. D. Michigan. Jn ve Sabin, 18 Nat. Bankr. Reg. 
151. 

4, When fund detained in court.—Where it appears 
that a suit to determine adverse claims as to the own- 
ership of a fund in the hands of the bankrupt court is 
pending, the court will detain such fund until the 
rights of the parties thereto have been determined in 
such suit. Ib. 

PRACTICE. 

When petitioning creditor may not withdraw: rights 
of creditors.—A petitioning creditor will not be per- 
mitted to withdraw where the rights of his co-peti- 
tioners will be injured thereby. A misrepresentation 
on the part of one of the debtors, by means of which 
a creditor was induced to join in the petition, will not 
entitle such creditor to withdraw, especially where 
such misrepresentation was not as to any matter of 
substance, nor intentionally false. A creditor who has 
obtained an attachment after the filing of the peti- 





tion and the issue of the order to show cause has no 
right to intervene and oppose.an adjudication. U. 8. 
Dist. Ct.,S. D. New York. Inve Vogel and Reynolds, 
18 Nat. Bankr. Reg. 165. 


a 
RECENT CRIMINAL DECISIONS. 


EVIDENCE: DECLARATIONS OF CO-CONSPIRATORS 
ADMISSIBLE: ACCOMPLICE.—In a criminal conspiracy, 
the members of which are also members of the same 
criminal organization, the declarations of a fellow- 
member and co-conspirator are evidence against all the 
parties to the conspiracy. It is a rule of practice to 
instruct the jury not to convict upon the unsupported 
testimony of an accomplice. Sup. Ct., Pennsylvania, 
April 1, 1878. Donnelly v. Commonwealth (W. N. Cas.). 


LARCENY: MEASURE OF VALUE OF ARTICLE STOLEN. 
—An instruction, “5th, in regard to the value of the 
property alleged to have been stolen herein, it is not 
what the harness would bring at a forced sale, nor 
what a witness would give for it, but what was it 
worth to the owner at the time it was taken from 
him.’’ Held, instruction erroneous. The real value 
in the market or ordinary course of trade or business 
is the measure of its value. Sup. Ct., lowa, June, 1878. 
State v. Smith. 


LARCENY: SINGLE THEFT OF GOODS BELONGING TO 
DIFFERENT PERSONS.—Where a larceny consists of a 
single act, and the goods stolen belong to different 
persons, it is unnecessary{that there should be separate 
informations or indictments. In such case there can 
only be one conviction and sentence. Amn information 
orindictment charging the stealing of goods of different 
persons at the same time, in one count, would not be 
bad for duplicity, provided the ownership of the goods 
is specifically set forth. But where there are several 
counts or separate informations, there can be but one 
conviction and sentence. Sup. Ct., Dist. of Colum- 
bia. Horles v. United States (Wash. L. Rep.). 

PLEADING: BURGLARY; NOT SETTING UP INCORPO- 
RATION OF COMPANY.—In an indictment for burglary, 
by breaking into the office of a railroad company, there 
was 00 allegation that the company was incorporated. 
Held, that this is not a sufficient ground for sustaining 
a motion to quash. Sup. Ct., Ohio, October, 1878. 
Hamilton v. State. 


PRIVILEGE: ACCUSED TESTIFYING ON OWN BEHALF 
NEED NOT DISCLOSE COMMUNICATIONS TO ATTOR- 
NEY.—Where the accused, in a criminal trial, becomes 
a witness in his own behalf, he cannot be compelled, 
on cross-examination, to disclose the confidential com- 
munications between himself and his attorney; nor 
can such disclosures be required of the attorney with- 
out the consent of the accused. It is the privilege of 
the accused to have such communications protected 
from compulsory disclosure, and the privilege is not 
waived by his becoming a witness. Sup. Ct., Ohio, 
October, 1878. Duttenhofer v. State. 

VERDICT: PAPER ASKING MERCY ACCOMPANYING, 
NOT PART OF.—Where the jury returned a general ver- 
dict of guilty, and at the same time handed a paper to 
the judge in which ten of them requested him to be 
as merciful in his sentence as possible, but stated that 
this was not part of their verdict, held, that there 
was no error in refusing to allow the paper to be re- 
corded. Sup. Ct., Georgia, September 10, 1878. Roby 
v. State. 
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COURT OF APPEALS ABSTRACT. 
INSURANCE. 


1. Whether non-occupancy of buildings increases haz- 
ard: question of fact: expert testimony : province of jury. 
—A policy of fire insurance contained no provision as 
to the occupancy of the insured buildings, but did con- 
tain one, that any increase of hazard or material 
change should avoid the insurance. At the time the 
insurance was effected, the buildings were occupied by 
a tenant, who afterward moved away and the build- 
ings remained unoccupied until they were burned. At 
the trial of an action on the policy, wherein the insur- 
ance company claimed that the want of occupation 
was an increase of hazard, expert witnesses for de- 
fendant testified that generally unoccupied buildings 
were more hazardous risks than occupied ones. This 
was not contradicted by plaintiff, but evidence show- 
ing the location of the buildings, character of neigh- 
borhood, etc., was givenand the question of increase 
of hazard submitted to the jury. Held, that the sub- 
mission to the jury was proper, the question being 
one of fact (New York Firemun’s Ins. Co. v. Waldon, 
12 Johns. 513; Grant v. Howard Ins. Co., 5 Hill, 10; 
Williams v. People’s Fire Ins. Co., 57 N. Y. 274; Gates 
v. Ins. Co., 2 id. 43), and the fact that the expert 
testimony was contradicted, did not take from the jury 
the power of determining that there was no increase 
of risk. Judgment below affirmed. Cornish v. Farm 
Buildings Insurance Co. Opinion by Rapallo, J. 

2. Expert testimony: admissibility and conclusiveness. 
—Whether the testimony of experts in such cases is 
necessary,and whether it should be controlling, de- 
pends upon the facts of ‘each case. (Leitch v. Atlantic 
Mutual Ins. Co., 66 N. Y. 100, 108, distinguished.) Ib. 
[Decided Sept. 17, 1878. Reported below, 10 Hun, 466.] 


MARRIED WOMAN. 


When husband may sue for her earnings.— Under the 
statute of 1860, authorizing a married woman to carry 
on business on her own account, she may elect to 
labor on her own account, and thereby entitle herself 
to her earnings; but in the absence of such an election, 
or of circumstances showing that she intended to avail 
herself of the privilege and protection of the statute, the 
husband’s common-law right to her earnings remains 
unaffected. Accordingly, where the husband and wife 
live together, and are mutually engaged in supporting 
themselves and family in a common labor, and noth- 
ing indicates an intention on ber part to separate her 
earnings from his, he may maintain an action in his 
own right to recover them. Judgment affirmed. Birk- 
beck vy. Ackroyd. Opinion by Andrews, J. 

[Decided Sept. 17, 1878. Reported below, 11 Hun, 365.] 


NATIONAL BANK. 


Deposit to secure third party: receipt of, not ultra 
vires.—Money was deposited by S. in a national bank, 
the bank agreeing to hold it as security to B., for the 
faithful performance by S. of a contract with B., and 
the bank issued a certificate on those terms to B. 
Held, that the transaction was not ultra vires on the 
part of the bank. Judgment affirmed with modifica- 
tions. Bushnell v. Chautauqua County National Bank. 
Opinion by Rapallo, J. 

[Decided Sept. 17, 1878. Reported below, 10 Hun, 466.] 
PARTNERSHIP. 





Judgment on note of partners: separate judgments: 
effect of payment by one partner: assignment of judg- 





ment.—A note made by M. & G., and indorsed by F., all 
of whom were partners, was for the benefit of the firm, 
and its avails were used by thefirm. A judgment was 
entered on the note against the makers and a separate 
judgment against theindorserF. F. paid the judg- 
ment to the defendant which heldit, the defendant 
assigning it to plaintiff at the procurement of F., plain- 
tiff paying defendant nothing for the assignment. 
Held, that prima facie the debt and all judgments re- 
covered thereon were discharged by the payment of F., 
and plaintiff took no greater rights than F. had, and 
could not recover from the bank for giving a satisfac- 
tion of the judgment, it damaging none of his rights. 
Order affirmed and judgment absolute for defendant. 
Booth v. Farmers and Mechanics’ Bank. Opinion by 
Rapallo, J. 

(Decided Sept. 17,1878. Reported below, 11 Hun, 258.] 


SET-OFF. 


1. Banker’s lien: not applicable against debt not due. 
—A banker can claim no lien upon a customer’s de- 
posit to pay or apply upon an indebtedness of his to 
the bank not yet matured. And equity will not en- 
force a set-off of a debt not yet due in cases where at 
law it cannot be claimed, except under peculiar cir- 
cumstances. Order affirmed and judgment absolute 
for plaintiff on stipulation. Jordan v. Shoe and Leather 
National Bank. Opinion by Folger, J. 

2. Set-off against executor.—Under the statute of set- 
off, 2R. S. 355, § 24, fora demand jto be set off against 
an executor or administrator in an action brought 
by him, it must have been due and payable from the 
decedent in his life-time. Accordingly, a note of deced- 
ent not due until after his death cannot be set off 
in an action by his administrator against the bank 
holding the note for deposits in it to credit of dece- 
dent. Ib. 

3. Law at commencement of action governs.—The law 
of set-off existing at the time of the commencement 
of the action governs, and not a subsequent statute 
passed during the pendency of the suit. Ib. 

[Decided Oct. 1, 1878.] 


SHERIFF. 


When liable: surrender of property levied wpon to 
marshal in bankruptcy: proof of judgment in bank- 
ruptey. — A sheriff, upon an execution issued upon a 
judgment in favor of plaintiff, levied upon property of 
the judgment debtor, sufficient to satisfy the judg- 
ment. The debtor went into bankruptcy, and 
the marshal took the property out of the sheriff's 
hands against his will and delivered it to the assignee. 
Before this an order had been served on the sheriff 
from the bankruptcy court restraining bis proceedings, 
which he communicated to plaintiff's attorney, and 
was directed by him to retain the execution until 
requested to make a return. Thereafter plaintiff 
proved his judgment as a claim in the bankrupt court 
without disclosing the fact of the levy of the execu- 
tion, and the sheriff was thereafter directed to return 
the execution immediately, and he returned it unsat- 
isfied. Held, that the sheriff, by not retaining the 
possession of the property levied upon, became liable 
to plaintiff for the amount of the judgment, but that 
plaintiff, by proving the judgment in bankruptcy, 
without disclosing the execution,released such liability. 
Judgment reversed. Ansonia Brass & Copper Co. v. 
Babbitt. Opinion by Andrews, J. 

[Decided Sept. 17, 1878. Reported below, 8 Hun, 157.) 
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COURT OF APPEALS DECISIONS. 


HE following decisions were handed down Fri- 
day, October 4, 1878: 

Dering v. Metcalf. Judgment affirmed, with costs. 
Opinion by Folger, J.— De Wolf v. Durfee. Appeal 
dismissed, with costs. No opinion.—LEarle v. New 
York Life Insurance Company. Judgment affirmed, 
with costs. No opinion.— Fleming v. Brooklyn City 
Railroad Company. Judgment affirmed, with costs. 
No opinion.—Le Fevre v. Kellogg. Motion to dis- 
miss appeal granted, with $10 costs of motion, and 
with costs. No opinion.—McKay v. City of Buffalo. 
Judgment on demurrer affirmed, with leave to plain- 
tiff to amend on payment of costs. No opinion.— 
Schilling v. Boston and Albany Railroad Company. 
Judgment affirmed, with costs. No opinion. — 
Wheelock v. Lee. Judgment reversed and new trial 
granted, costs to abide event. Opinion by Rapallo, J. 


——_>—___—_—_ 


NEW BOOKS AND NEW EDITIONS. 


TENNESSEE REPORTS, VOLUME 59. 


Reports of Cases Argued and Determined in the Supreme 
Court of Tennnessee, Middle Division, at the December 
Term, 1873 and 1874. Edited by Jere Baxter. Volume 
Til. Nashville Legal Reporter Printing House, 1878. 

| wr volume contains cases decided by the Supreme 

Court of Tennessee several years ago, most of 
which are of local value only. We notice only these 

of generalinterest. Brison v. Dougherty, p. 938. A 

plaintiff may have separate actions against joint tres- 

passers. Judgment and execution issued against one 
defendant and collected in part does not destroy his 
right of action against the others for the balance of 
the damage. Hollis v. Staley, p. 167. When a partner 
retires from the firm leaving property enough to pay 
firm debts which the remaining partners stipulate to 
pay, the firm creditors have no lien on the property 
withdrawn from the firm by the retiring partner. 

McMinnville & Manchester R. R. Co. v. Huggins, p. 

177. A receiver of a railroad appointed by the gov: 

ernor cannot execute a lease of the road which will 

vest the lessee with an interest that cannot be divested 
by subsequent legislative act. Cauvin v. Mayor of 

Nashville, p. 453. A party paying too much for a 

license to a city official voluntarily cannot recover the 

same back from the city. The reporting is fairly done, 
and the mechanical execution of the book about equal 
to that of the other volumes of the series. 





OBITUARY. 


HE death of Frederick Thesiger, who is better 
known as Lord Chelmsford, has just been an- 
nounced by cable. He was born in London, July 15, 
1794. He entered the Royal Navy when a boy, was 
present with his uncle at the battle of Copenhagen, 
left the navy after the downfall of Napoleon, studied 
law at Gray’sInn and was called to the barin 1818, 
He was made a King’s counsel in 1834; sat in 
Parliament for Woodstock, from 1840 to 1844; for 
Abingdon from 1844 to 1852, and for Stamford from 
1852 to 1858; was Solicitor-General in the Cabinet of 
Sir Robert Peel in 1844-5 and Attorney-General in 
1845-6; was again Attorney-General in 1852, and in 
1858 was raised to the Chancellorship with the title of 
Baron Chelmsford. He resigned in June, 1859, but was 





again Chancellor from July 9,1866, until February, 1868, 
when he resigned, and subseqnently confined himself 
chiefly to his duties as one of the “law lords’’ of the 
House of Peers. While in practice he was the acknowl- 
edged leader of the circuit to which he belonged, and 
he filled the various official positions conferred upon 
him with distinguished ability. 

— Robert Lansing, who died at Watertown, N. Y., 
on the 3d inst., aged 80 years, was at one time a prom- 
inent lawyer of that locality. He was twice member 
of the State Senate, and sat as Senator in the Court 
of Errors. He was also county judge of Jefferson 
county. 

— M. Clement Laurier, an eminent French lawyer, 
died at Paris, Sept. 19th, aged 46 years. 


———— ee 
CORRESPONDENCE. 


REAL Estate LIENS AND CONVEYANCES. 
To the Editor of the Albany Law Journal: 


S1r —In the discussions which are being had in the 
journals of the day as to the exaction of illegal fees by 
the county officers of the city of New York, it does 
not seem to have occurred to any one to go to the very 
root of the matter. The system under which even, 
when honestly administered, so onerous a tax is im- 
posed upon those who deal in real estate, demands a 
thorough reform. In respect to general liens by way 
of judgment, recognizance, collectors’ bonds, and the 
numerous other ones which have from time to time 
been imposed by statute, the effect of which is to 
clog and impede transfers of land, if it were declared 
by the Legislature that their operation should cease 
after the expiration of one year unless previously re- 
newed, nine-tenths of the present expense of searches 
would be removed. There would be no injustice in 
such an enactment, no greater degree of diligence 
would be required to renew than to create the lien, 
and if the creditor will not choose to enforce his se- 
curity, he ought not to be entitled to any aid from the 
law at the expense of others. It is not too much to 
say that in the vast majority of cases no unsatisfied 
judgments or liens are found affecting the party 
searched against. A person seeking to sell or mort- 
gage his real estate, generally himself provides for the 
removal of liens if there be any. So it is merely to 
guard against a remote possibility that these onerous 
expenses for searches have to be incurred. 

It is well known that by law the mechanics’ lien for 
services and materials expires unless renewed every 
year, and the same rule exists in respect to chattel mort- 
gages. No reason can be given why the holders of the 
general and indefinite liens already referred to should 
be more favorably regarded by the law than those who 
venture their money on specific securities. 

Again, in respect to the register’s office. On all trans- 
fers of real estate, a serious charge is incurred for the 
recording of the ponderous, verbose and tautological 
formulas which are used in our deeds and mortgages, 
and which have nothing to justify them but their 
antiquity. It is not too much to say that if any one 
of our competent lawyers were himself buying or 
lending money on real estate, he would have no hesi- 
tation in adopting a form of conveyance compressed 
in its language to one-tenth the length of the forms 
now in general use. 
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It is believed that nowhere outside of the city of 
New York is to be found this ridiculous adherence to 
the antiquated forms of conveyance which prevailed in 
Great Britain before the era of legal reform in that 
country. Everywhere but in this city and vicinity 
conveyances are simple in form, and fully protect the 
rights of parties under them. ‘ A warranty deed with 
full covenants ’’ so dear to the New York lawyer, con- 
tains a wilderness of words whjch is unknown else- 
where. The unseemly length of these conveyances 
calls for immediate reform, and the Bar Association 
of New York could not engage ina better or more 
useful work than in giving full ventilation to the 
subject. The good sense of the legal reformers in 
England, nearly a half century ago, found a simple way 
of ridding themselves of this same evil; they boldly 
cut the Gordian knot, and framed a deed and mort- 
gage, which it wasjdeclared should have the same 
effect as if they had contained all the old cumbrous 
phraseology then in use. 

A similar course pursued herein the enactment of a 
proper statute by the Legislature would leave the old 
lawyer without an excuse, compelling him to give up 
the cherished idols of the past, his persistent worship 
of which has been at so large a cost. A reform like this 
would greatly reduce the fees in the offices of the 
County Clerk and Register, and render them less at- 
tractive to the politician. 

A New York CONVEYANCER. 


—_——_@—__. 
NOTES. 


E have just received from Paris a pamphlet enti- 

tled “‘ Questions de droit relatives 4 l’Exposition 
Universelle International de 1878.”’ It is prepared by 
M. Edouard Clunet, who is well known as a prominent 
French advocate and as editor-in-chief of the Journal 
du Droit International Privé. The legislation in refer- 
ence to the exposition is summarized, and its legal 
aspects and surroundings as they relate to Frenchmen 
and foreigners considered. The work will be found of 
interest to all of the profession who have had the good 
fortune to visit Paris this year.——The new edition 
of the Revised Statutes,of the United States including 
the Articles of Confederation, the Constitution of the 
United States, and other matters, prepared by Hon. 
George S. Boutwell, the Commissioner appointed for 
that purpose, has just been published. It makes a 
volume of nearly 1,400 pages, with a full index. Notes 
of reference to the opinions of the Supreme Court of 
the United States are appended to several paragraphs 
of the Constitution to which the opinions relate. 


According to the Times’ correspondent at Cyprus, 
the addition of an English assessor to the Court 
of Justice at Larnaca has caused the complete collapse 
of that tribunal. The salary of the judges who formerly 
constituted the court was about £2 a month; but it is 
supposed that *‘ acertain class of fees from suitors, not 
strictly defined by law, were found evocative of zeal.”’ 
These fees having ceased under the new régime, two of 
the members of the court have disappeared, one 
having resigned and the other having persistently ab- 
sented himself on urgent private business; and as the 
proceedings for supplying vacancies are long and cum- 
brous, there seem to be practically no means of holding 
the court. We would suggest to the anthorities, in 


case all other measures fail, to try the system of judicial 
remuneration which for several hundred years con- 
tented the judges of another island within the British 
dominions. The judges of the Royal Court of Jersey, 
down to a recent date, were remunerated by a dinner at 
the opening of the assize d’heritage, which was paid for 
by the Queen’s Receiver out of the revenues arising 
from the Crown property in the island.—Solicitors’ 
Journal. 


In Coddington v. Jacksonville, etc., Railroad Co., 39 
L. T. Rep. (N. 8S.) 12, the question as to whether bonds 
of American railway companies were goods of a per- 
ishable nature, came up under an application for an 
order for their sale pending the litigation. Vice- 
Chancellor Hall refused the application, saying that 
the bonds were not goods of the nature mentioned. 
The Law Times says, that recent general experience 
“would appear to point to these securities as of about 
the most perishable and evanescent species of goods 
imaginable.” 


After an interval of three years, says the London 
Law Times, a congress of Scandinavian jurists, com- 
prising representatives from Denmark, Sweden and 
Norway, has again been held at Christiana. The prin- 
cipal question brought on the tapis for discussion was 
that of the advisability of adopting a jury system, 
somewhat similar to that obtaining in England, in the 
three countries above referred to. For some consid- 
erable time, in the case of Sweden, the lay element 
has been represented in the administration of justice; 
but the tendency is to repress rather than to extend 
any further development in this direction. A partial 
adoption of the system, viz., in political and criminal 
cases, has long been promised by the Danish Rigsdag, 
but has never been practically fulfilled, and, so far as 
we can gather from the views expressed by the mem- 
bers of the congress, a complete introduction of the 
jury system is highly improbable. As to Norway, a 
practical difficulty — sparseness of population and the 
consequent impossibility of convening a sufficient 
quorum — has, in spite of the strenuous endeavors in 
this direction of some of her politicians, proved an 
insurmountable obstacle to the establishment of the 
system. These countries seem anxious to incorporate 
into their respective legal polities a system somewhat 
analogous to our own English jury system. But they 
should bear in mind that the jury system, as it exists 
in England, is not the creation of a moment, or the 
creature of positive enactment. In this country trial 
by jury has been part and parcel of the Constitution, 
and the system has insensibly adapted itself to the 
growth and development of the Constitution. We 
would further remind these countries, that in spite of 
the cogency of its claim to our consideration on account 
of its long-tried merits, and though its excellence has 
been only lately acknowledged by our Legislature by 
an express provision in the Judicature Act, 1873 (§ 7° 


72), 
“that nothing therein contained . . should affect 


the law as to jurymen or juries,” the system is at 
present being subjected to severe criticism, and may 
before long be considerably modified. Let these coun- 
tries, then, bide their time, and watch what further 
developments trial by jury may undergo in the home 
of its birth before they adopt a system which is avow- 
edly novel and unknown to themselves. 
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CURRENT TOPICS. 


T seems impossible at this day that there should 
be any misunderstanding as to the function of 
a jury, and yet, unless Mr. Justice Landon, of the 
Supreme Court of this State, is misrepresented or 
misinterpreted, his conception of a juror’s duty is 
not correct. In his charge to the jury in the Bill- 
ings case —the salient features of which case we 
recently gave —he is reported to have said: 
‘“What you believe as men, you must find as 
jurors;” and this was in substance repeated on 
the coming in of the jury for further instructions. 
We submit that this is not the law. A juror may 
have an opinion or a belief as a man, which he is 
bound to ignore as a juror. He may even, as a man, 
have knowledge of facts which as a juror he would 
not have a right to consider in reaching a verdict. 
The jury in a criminal case have nothing to do with 
the abstract question of the guilt or innocence of 
the accused ; their sole province is to announce their 
conclusion from the evidence adduced in court — 
to determine whether or not that evidence estab- 
lishes the guilt of the accused. This their oath 
requires them todo. Were it otherwise—were they 
to be permitted to find as jurors what they believe 
as men, there would be great injustice in the law 
which permits a man to act as a juror, although he 
has formed and expressed a previous opinion. That 
law was based solely on the theory that a juror 
should ‘‘render an impartial verdict according to 
the evidence,” and if he cannot do this, the law 
subjects him to challenge. In a case of life and 
death, as was the Billings case, there ought to be 
no approach to an error of this kind; but it did not 
result in serious injury as the jury were disagreed— 
standing one for conviction, and eleven for ac- 
quittal. 


Last year the British Social Science Congress 
addressed a series of questions to the Chief Justice 
and Attorney-General of each of our States, asking 
information as to the procedure of their courts. A 
number of replies were received which were printed 
with their report. Among the questions were two 


as to the working of the system admitting the testi- 

mony of prisoners, and whether such system had 

been productive of hardship to the innocent and 

had assisted in bringing the guilty to punishment. 
Vou. 18.— No. 16. 





The responses were almost unanimously in favor of 
the system, and the justice and expediency of its 
workings. Chief Justices Cooley of Michigan, 
Hawley of Nevada, Doe of New Hampshire, Durfee 
of Rhode Island, and Attorney-General Baker of 
California, gave the system and its workings their 
unqualified approval, as did also several others. 
While Chief Justice Bartol of Maryland was doubt- 
ful, but admitted that ‘‘our experience of the 
working of the law in practice is not sufficient to 
enable us to form any very definite opinion upon the 
subject.” The principle — founded in justice and 
reason — that no man should for any cause be ex- 
cluded as a witness from a court of justice is 
steadily working its way into the jurisprudence of 
this country, and it is gratifying to have the testi- 
mony of such competent observers in favor of its 
results. 


The necessity of some efficient law to prevent such 
terrible and needless disasters as that at Wollaston, 
Mass., is obvious enough, but what law would be 
best calculated to accomplish such a result is not so 
obvious. At the common law there is no criminal 
liability at all for the grossest negligence tending to 
the most terrible disasters unless loss of life result, 
and then the charge must assume the form of 
homicide. But it is always extremely difficult to 
secure a conviction of manslaughter in such cases, 
because to justify it the negligence of the accused 
must have been the direct cause of death. If the 
act of any other intelligent agent intervene, then 
the party whose neglect was the real, thodgh not 
the immediate cause of the disaster, is not com- 
monly liable. In most cases there is a chain or 
concurrence of circumstances which renders it diffi- 
cult to fix the whole blame on any one person and 
makes juries reluctant to convict any one in par- 
ticular, seeing that the blame might well be dis- 
tributed among several. The laws of Scotland and 
of continental Europe, which are based on the civil 
law, regard carelessness causing death not as a 
felony but as a misdemeanor. This is certainly the 
more reasonable, and, we believe, the more efficient 
law. A law to accomplish most nearly the desired 
result must be calculated to prevent such negli- 
gence as might have resulted in loss of life, and to 
that end should punish such negligence whether 
death occurs or not. It must also not be so harsh 
that juries will refuse to give it effect. Now, if 
any one, whose carelessness or recklessness con- 
tributed to a disaster were made liable to conviction 
for a misdemeanor, the law could be easily enforced 
and would therefore act as a powerful deterrent. 
Why should not any conduct likely to lead to a 
serious disaster be a misdemeanor? Why should it 
not be a misdemeanor to put an incompetent ora 
drunken person in charge of a train or of a vessel, 
or of a switch, whereby the risk of loss of life is 
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incurred? or for a conductor to move his train on 
to a track over which another train had then the 
right of way? Were such the law, accidents would 
be less frequent and human life much safer. 

An action growing out of the contract for pub- 
lishing the Court of Appeals reports was tried at the 
Albany Circuit on Wednesday. Among the several 
things which Mr. Banks covenanted and agreed to 
do as publisher of the New York Reports were 
these: To keep the volumes constantly for sale at 
retail and at the contract price in at least one law 
book store in both Albany and New York ; and to 
furnish them to law book-sellers upon application in 
quantities not exceeding one hundred copies. The 
contract further provided that for any failure of Mr. 
Banks ‘‘to keep on sale, furnish and deliver the 
aforesaid volumes, or any of them, at the price and 
as hereinabove provided, the said party of the 
second part shall forfeit and pay for any and every 
such failure the sum of one hundred dollars hereby 
fixed and agreed upon, not as a penalty but as the 
liquidated damages suffered by the person or persons 
aggrieved thereby, the same to be sued for and recov- 
ered by the person or persons aggrieved.” The action 
was brought by Little & Co. to recover the forego- 
ing damages for a refusal of Mr. Banks to sell them 
reports on application. Six different causes of 
action were alleged. There was no dispute about 
the facts, the defense being put upon the ground 
that the plaintiff, not being a party to the contract, 
could maintain no action under it. The court took 
the case from the jury and reserved decision. If 
there is any clause or provision in Mr. Banks’ con- 
tract with the State which he has not openly and 
persistently violated we are ignorant of it, and it 
will interest more people than the plaintiffs to have 
it judicially determined whether his contract means 


any thing. 








It seems that in the Scandinavian Jurists’ Congress 
—an account of which we ‘gave last week — a ma- 
jority of the Swedish and Norwegian jurists opposed 
the introduction of the English system of trial by 
jury, while the Danes were generally its champions. 
In Norway the subject has been hotly discussed for 
years, and the result has been against the advocates 
of the jury because of ‘‘ insurmountable practical 
difficulties,” and naturally enough, for Norway is a 
land of mountains and deep sea lochs where a hun- 
dred miles would not furnish a dozen competent 
jurymen. In Sweden lay assessors assist in the ad- 
ministration of justice, but they are not equivalent 
to our jury. In Denmark the Constitution has for 
the last thirty years provided for the introduction 
of juries in criminal and political trials, but this 
provision has never been carried into effect. The 
impulse which in the earlier half of the present 
century promised to propagate the English jury 





system over the whole European continent seems 
now about exhausted; and not only this, but in 
England and in this country the system is being 
severely criticised, and the daily tendency is to 
limit it in civil litigation. There is, of course, much 
to be said in favor of the jury even in civil cases, 
but it may be fairly doubted if it would in either 
country be now introduced for the first time into 
the administration of civil justice. In criminal and 
political cases there is no disposition to relax the 
rights of juries. Newspapers which have already 
tried and condemned an accused person, frequently 
attack both the system and the particular jury for 
not carrying out their judgment, but the popular 
sentiment is that juries are more likely to be right 
than editors or even judges. All things considered, 
trial by jury is for us the best indirect auxiliary of 
the law and instrument of popular education ever 
discovered; but that it would be so for the Scandi- 

navians may fairly be doubted. 
—_—-— + 

NOTES OF CASES. 

NDER the provisions of subdivisions 7 and 10, 
section 5132 of the Federal Revised Statutes, 
it is made a criminal offense for a bankrupt to do 
certain acts, and no person other than the bankrupt 
is mentioned as being qualified to commit the 
offense. In United States v. Beyer, 4 Dillon, 407, 
it is said that while none but the bankrupt can be 
indicted under this section, other persons can com- 
bine and confederate with him to commit the acts, 
and if they do so, they will be liable to indictment 
under R. S., § 5440, whereby conspiracies to com- 
mit any offense against the United States are made 
punishable. That section is based upon the common- 
law principle that conspiracy to commit a crime is 
of itself criminal, but adds the requirement of 
an overt act, and the fact that one of the con- 
spirators could not himself commit the intended 
offense, neither relieves him of guilt nor disables 
him from co-operating with another person who 
is able to commit it. In reference to statutory 
offenses, the general principle is that all procurers 
and abettors are punishable, although not expressly 
referred to in the statute. In statutory treasons, 
‘*he who rescues the traitor from prison or suffers 
him voluntarily to escape from lawful custody, 
though not expressly named in the statute, is yet a 
traitor by a necessary construction of law upon the 
act itself.” 1 East’s P. C. 96. See, also, Common- 
wealth v. Gannet, 1 Allen, 7. And it has been ad- 
judged that it is immaterial, that the aider and pro- 
curer is himself disqualified to be the principal 
actor in the offense, by reason of not being of a 
particular age, sex, condition or class. State v. 
Spraque,4 R. I. 257; Bogus v. State, 34 Ga. 275; 
Rex v. Potts, Rus. & Ry. C. C. 352. And the com- 
bination may be criminal, though the thing con- 
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templated would not be so if performed by one. 
State v. Rowley, 12 Conn. 101; State v. Burnham, 15 
N. H. 396; People v. Richards, 1 Mich. 216. 


In Urquhart v. Brayton, decided by the Supreme 
Court of Rhode Island, on the 20th of July, 1878, 
the liability of one assuming the payment of a 
mortgage upon lands conveyed to him is considered. 
The court says that there is a conflict of authority 
upon the question whether the agreement implied 
between the grantee, who assumes, and the grantor, 
inures to the benefit of the mortgagee so as to 
enable him to sue the grantee directly, though many 
of the more recent cases support the right of the 
mortgagee to sue. See Burr v. Beers, 24 N. Y. 178; 
Lawrence v. Fox, 20 id. 268; Joslin v. New Jersey 
Car Spring Co., 36 N. J. Law, 141; Lamb v. Tucker, 
42 Iowa, 118; Putney v. Furnham, 27 Wis, 187; Bris- 
tow v. Lane, 21 Lil. 194; Bohanan v. Pope, 42 Me. 93; 
Brown v. Rog. Will. Ins. Co., 5 R. 1. 894; Carnegie v. 
Morrison, 2 Metc. 381; Brewer v. Dyer, 7 Cush, 337 ; 
contra, see Mellen v. Whipple, 1 Gray, 317; Crowell v. 
Currier, 27 N. J, Eq. 152. The ground of the rule 
is differently stated. Sometimes it is said that 
where one person contracts with another for the 
benefit of a third, the latter, though not privy to 
the consideration nor cognizant of the contract 
when made, may maintain an action upon it; some- 
times it is said that the grantee’s retention of a part 
of the purchase-price, to pay the 
grantor’s debt, makes the money retained a sort of 
trust fund as to which the law implies a promise in 
favor of the creditor; and sometimes it is said that 
the promise may be regarded as made to the credi- 
tor through the medium of the grantor acting as his 
agent, so that when he is informed of it he may 
ratify and adopt it. For an interesting discussion 
of this question, see 15 Alb, L. J. 278, 338 and 418; 
see, also, Braman v. Doise, 12 Cush. 227; Furnass 
v. Durgin, 119 Mass. 500; 20 Am. Rep. 341; 
Crawford v. Edwards, 33 Mich, 354; Collins v. Rowe, 
1 Abb. N. Cas. 97; Cumberland v. Codrington, 3 
Johns, Ch. 229; Parkinson v. Sherman, 18 Alb. L. 
J. 59. 


on agreeing 


In Minnesota Vil Co. v. Collier Lead Co., 4 Dillon, 
431, it is said that it is well settled by the authori- 
ties in this country as well as by the later English 
decisions that there is no difference in the rules 
governing the negotiation of a contract by corre- 
spondence through the post-office or by telegraph, 
and that a contract is concluded when an accept- 
ance of a proposition is deposited in the telegraph 
office for transmission. In 7yrevor v. Wood, 36 N.Y. 


307, it is declared that an acceptance by telegraph 
in contracts, negotiated by that means, is at the risk 
of the party whose proposition is thus accepted 
whether it arrives in due course of the telegraph 
correctly or incorrectly or not at all. This propo- 





sition is maintained in Durkee v. Vermont Cent. R. 
Co., 29 Vt. 402, where it was held that a party 
instituting a negotiation by telegraph is responsible 
for the correct transmission of the message, and is 
bound by it in the terms in which it is delivered to 
An attempt to qualify the rule 
as to acceptance by telegraph was made in Brit, & 
Am. Tel. Co. v. Colson, L. R., 6 Exch, 108, to the 
extent that the acceptance must actually be received 
in order to perfect the contract, but this was con- 
demned in Harris’ Cause, L. R., 7 Ch. App. 587. 
But the acceptance must be within a reasonable 
time, and, of course, before the receipt of any coun- 
termand. Abbott v. Shepard, 48 N. H. 14; Stock- 
ham v. Stockham, 32 Md. 196. All the English cases 
prior to British Am. Tel. Co. v. Colson, supra, hold 
that the delivery of the acceptance to the mail or 
the telegraph, by whichever the proposition was 
received, will consummate the contract without 
regard to the question of its ultimately reaching the 
party for whom it was intended. See Hebbs’ Case, 
L. R., 4 Eq. 9; Adams v. Linsell, 1 B. & Ald. 681; 
Mactier v. Frith, 6 Wend. 103; Brisban v. Boyd, 
4 Paige, 17; Godwin v. Frances, L. R., 5 C. P. 295; 
Duncan v. Topham, 8 C. B. 225; Eng. & For. Cred. 
Co.v. Ardnin, L. R., 5 H. of L. Cas, 64; Potter v. 
Saunders, 6 Hare, 1. 





the party addressed. 





In Bennett v. Lovell, decided by the Supreme 
Court of Rhode Island on the 13th of July last, 
plaintiff and his wife were thrown from their wagon 
und injured in consequence of their horse taking 
fright from some tubing and machinery which had 
been left in the public highway by the defendant, 
who was carrying the same for the use of the city 
water-works, The court held that while defendant 
had the right to transport the articles mentioned 
along the public highway, even though they might 
be such as to frighten horses, he must exercise 
such right in such a way as not to endanger the 
lives and property of others who had equal rights 
on the highway. In this case it was shown that 
while some horses passed the load without trouble, 
other horses had been badly frightened, and the 
court said that one leaving such an object as this in 
the highway could not be said to be using the care 
demanded by the law of him. It has been fre- 


quently held that an object liable to frighten horses 
in a highway was an obstruction, rendering the one 
placing it, or even the municipality allowing it to 
remain, liable for injuries caused thereby. Burning 
hay, piles of lumber and other material have been 
held to be such objects, and towns held to be liable. 
Morse v. Richmond, 41 Vt. 435; Winship v. Enfield, 
42 N. H. 199; Chamberlin v. Enfield, 48 id. 358; 
Littleton v. Richardon, 32 id. 59. In Bartlett v. 
Hooksett, 48 N. H. 18, the town was held to be liable 
in the case of a pig sty which projected into the 
highway, horses being frightened by the noise of the 
pigs therein. See, to the same effect, Foshay‘v. 
Glen Haven, 25 Wis. 288; Stone v. Hubbardston, 100 
Mass, 49; also, Conkton v. Thompson, 29 Barb, 218. 
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THE OBLIGATION OF RETIRING PARTNERS 
TO PARTNERSHIP CREDITORS. 


T is a common practice, upon the retirement of 
one or more members of a copartnership, for 
the remaining partners to take the firm assets and 
to assume the firm debts, and it is a matter of con- 
siderable commercial importance that the relation 
and obligation of such retiring members to the 
creditors be clearly defined. 

The text books assert that such an arrangement 
has no effect upon the creditors unless they become 
parties to it. Pars. on Part. 421; Story on Part., 
§ 154; 2 Collyer on Part. (Wood's ed.), § 553 (the 
editor of Collyer, however, states the rule, as it now 
exists); and although they give numerous instances 
where creditors have been held to have become par- 
ties by taking new securities from the remaining 
partners or other like transactions, they nowhere 
define the relation of the outgoing partner to be 
that of a surety merely, subject to all the rules 
governing that relation. Indeed, Parsons says (p. 
422): ‘* To discharge the retiring partner, however, 
it is not sufficient to take new security, but there 
must be an agreement to discharge him from the 
liability of the old firm”; and again (p. 424): ‘‘If 
he (the creditor) takes new security, agreeing to 
hold the retiring partner only as surety for the debt, 
there must be some consideration even for this 
modified discharge; but if there is one, or any 
thing which can be called one, then the retiring 
partner will be held only as surety and not as joint 
debtor.” 

The rule, as held by the most recent cases, is this, 
that where a partnership is dissolved and the re- 
maining partners take the firm assets and assume 
the firm debts, the relation of principal and surety 
is thereby created between them and the outgoing 
partners as to such debts, and creditors, with knowl- 
edge of such agreement, are bound by such relation. 
This rule was distinctly held in Willerd v. Thorn, 56 
N. ¥. 402; Colgrove v. Tallman, 67 id. 95; 8. C., 
23 Am. Rep. 90, and in Smith v. Shelden, 35 Mich. 
42; 8. C., 24 Am. Rep. 529. 

In Millerd v. Thorn, the action was an account 
against the members of a former copartnership. 
Thorn alone defended and alleged that after the 
debt was due the firm was dissolved, he retiring and 
his copartner, Smith, taking the assets and agreeing 
to pay the firm debts; that the plaintiff, with 
notice of this arrangement, accepted from Smith 
his individual note for a part of said debt and 
cash for the amount of the balance. On _ these 
facts Thorn was held to be discharged. Grover, J., 
said: ‘‘ By the agreement of Smith upon the dis- 
solution of the partnership between the defendants, 
to assume and pay the debt due the plaintiffs, he 


became, as between him and Thorn, principal 





debtor, and the latter his surety for payment. If 
the plaintiffs, with knowledge of these facts, made 
a valid agreement with Smith to extend the time of 
payment, they thereby discharged Thorn. 

In Colgrove v. Tallman, the action was upon a 
partnership note made by a firm of which Tallman 
was a member. After the maturity of the note, 
Tallman sold his interest in the firm to Barnes, his 
copartner, and retired, the latter assuming the firm 
debts. Tallman notified the plaintiff, who then 
held the note, of the arrangement between himself 
and his late partner, and requested him to proceed 
and collect the note immediately, which he failed 
todo. The remaining partner was then solvent, 
but afterward became insolvent. The court held in 
an able judgment by Folger, J., that Tallman was 
only surety for the debt, and was discharged by the 
failure of the plaintiff to collect the debt as requested. 
Folger, J., said: ‘‘ By the dissolution of the copart- 
nership, of which Barnes and Tallman were the mem- 
bers, and the transfer of all the property to Barnes, 
and his agreement with Tallman to pay all the debts 
of the firm, Tallman became in equity, as between 
himself and Barnes, a surety for Barnes as principal 
debtor in those debts. Millerd v. Thorn, 56 N. Y. 
402; Savage v. Putnam, 32 id. 501; Kinney v. 
MW Cullough, 1 Sandf. Ch. 370; Morss v. Gleason, 64 
N. Y. 204. When it was made known to Colgrove 
by Tallman that Barnes and Tallman had gone into 
the bargain, which was thus made between them, 
Colgrove became bound to Tallman in equity to 
observe it. * * In equity, then the relations of 
the parties to this case are that Barnes is the prin- 
cipal debtor, Tallman his surety for the payment of 
the debt, and Colgrove their creditor, of one as the 
principal debtor, of the other as surety. These rela- 
tions existed as soon as Tallman gave notice to Col- 
grove of the dissolution of the partnership and the 
agreement between him and Barnes. Each of them 
was after that affected by all the rules applicable to 
persons in those relations.” He thereupon applied 
to the case the settled rule of law of this State that 
a surety may require the creditor, while the princi- 
pal is solvent, to collect his debt, and if the creditor 
refuse or neglect so to do, and the principal becomes 
insolvent, the surety is discharged. 

In Smith v. Shelden, supra, a firm, of which Smith 
and Owen were members, was indebted to Shel- 
den on book account. Smith and Owen retired, 
and their partner, Place, took the assets and 
assumed the firm debts, of which arrangement Shel- 
den was notified. Afterward Shelden took from 
Place a note for the debt, made in the firm name 
and payable at one day with ten per cent interest. 
Place afterward became insolvent. The court held 
that Place had no authority after dissolution to give 
the firm note even for a firm debt; that Smith and 
Owen were only sureties for the firm debt to Place, 
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and that they were discharged by the taking of the 
note. Cooley, J., delivering the judgment of the 
court, said: 

‘‘For a determination of the question whether 
Smith and Owen were entitled to the rights of sure- 
ties, it seems only necessary to point out the rela- 
tive position of the several parties as regards the 
partnership debt. Place, by the arrangement, had 
agreed to pay this debt, and as between himself and 
Smith and Owen, he was legally bound to do so. 
But Smith and Owen were also liable to the credit- 
ors equally with Place, and the latter might look 
to all three together. Had they done so and made 
collections from Smith and Owen, these parties 
would have been entitled to demand indemnity from 
Place. This we believe to be a correct statement of 
the relative rights and obligations of all. 

‘¢ Now a surety, as we understand it, is a person 
who, being liable to pay a debt or perform an obli- 
gation, is entitled, if it is enforced against him, to 
be indemnified by some other person, who ought 
himself to have made payment or performed before 
the surety was compelled todo so. It is immaterial 
in what form the ralation of principal and surety is 
established, or whether the creditor is or is not con- 
tracted with in the two capacities, as is often the 
case when notes are given or bonds taken; the rela- 
tion is fixed by the arrangement and equities 
between the debtors or obligors, and may be known 
to the creditor, or wholly unknown. If it is un- 
known to him, his rights are in no manner affected 
by it; but if he knows that one party is surety 
merely, it is only just to require of him that in any 
subsequent action he may take regarding the debt, 
he shall not lose sight of the surety’s equities. 

“That Smith and Owen were sureties for. Place, 
and the latter was principal debtor after the disso- 
lution of the copartnership, seems to us unquestion- 
able. It was then the duty of Place to pay this 
debt and save them from being called upon for the 
amount. But if the creditors, having a right to 
proceed against them all, should take steps for that 
purpose, the duty of Place to indemnify, and the 
right of Smith and Owen to demand indemnity, 
were clear. Every element of suretyship is here 
present, as much as if, in contracting an original 
indebtedness, the contract itself had been made to 
show on its face that one of the obligors was surety 
merely. As already stated, it is immaterial how the 
fact is established, or whether the creditor is or is 
not a party to the arrangement which establishes it. 

‘‘This view of the position of the parties indi- 
cates clearly the right of Smith and Owen to the 
ordinary rights and equities of sureties. The cases 


which have held that retiring partners thus situated 
are to be treated as sureties merely have attempted 
no change in the law, but are entirely in harmony 
with older authorities which have only applied 
the like principle to different states of facts, where 





the relative position of the parties as regards the 
debt was precisely the same. We do not regard 
them as working any innovation whatever. The 
cases we particularly refer to are Oakely v. Pasheller, 
4Cl. & Fin. 207; Wilson v. Lloyd, L. R., 16 Eq. 
Cas. 60; and Millerd v. Thorn, 56 N. Y. 402. 

‘* And it follows as a necessary result from what 
has been stated, that Smith and Owen were dis- 
charged by the arrangement made by the creditors 
with Place. They took his note on time, with 
knowledge that Place had become the principal 
debtor, and without the consent or knowledge of 
the sureties. They thereby endangered the security 
of the sureties, and as the event has proved, 
indulged Place until the security became of no 
value.” 

The earlier cases turned mainly upon the ques- 
tion of the intent of the creditor to accept the 
retiring partner as surety. Thus it was held that if 
a creditor took new securities from the new firm, 
but still retained the old securities, or expressly 
reserved his rights against all the partners, the 
retiring partners were not discharged. Featherstone 
v. Hunt, 1 Barn. & Cres. 113; Bedford v. Deakin, 2 
Barn. & Ald. 210. But where the creditor gave up 
the old securities and took new ones from the new 
firm, this was held to be strong evidence of an intent 
of the creditor to accept the new firm as debtor. 
The question is, said Lord Ellenborough, “ whether 
it was intended as a settlement with him alone and 
adopting him as a single debtor,” and this question 
was left to the jury. Reed v. White, 5 Esp, 122. As 
the rule now is, the question of intent is not mate- 
rial. The law fixes the relation, and the parties must 
conform their dealings to it. 


ey 


DIVORCE. 


LECTURE 3. 
BY ISAAC VAN WINELE, ESQ. 


ROMAN marriage was dissolved by death of one 

of the spouses; and by divorce in the lifetime of 

the parties. Divorce existed in all ages at Rome, and 

was always a private act; it required the sanction of 

no court of law; and although the unjustifiable exer- 

cise of the right of dissolving a marriage was at differ 

ent times visited with more or less punishment, yet 
the right was never denied. 

Divortiwm was the dissolution of a marriage at the 
instance of either or both parties (D. 50, 16, 191). 

Repudium was strictly the dissolution of agreement 
of betrothal (sponsalio). Sometimes divortiwm is taken 
as the name for dissolution of marriage, and repudium 
for the written bill of divorce (repudio misso) ( C. 5, 
17, 8). 

A marriage could be dissolved by the pater familias 
of the wife. When the wife passed into the hands of 
her husband, she was thereby released from the au- 
thority of her father; but when she married without 
falling under the manus, she remained in the potestas 
of her father, and the father in the exercise of his au- 
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thority could take his daughter from her husband 
against the wishes of both. This abuse was limited by 
a constitution of Antoninus Pius, who prohibited a 
father from disturbing a harmonious union, unless as 
Marcus Aurelius added, for very weighty reasons. The 
father could not of course take away his daughter 
from her husband if she were not emancipated. 

Divorce by mutual consent (divortium bona gratia).— 
From the foundation of Rome to the time of Justinian, 
divorces might take place by mutual consent, without 
any check from the law whatever. For along time, 
divorce was not abused by the Romans, but toward 
the latter part of the Republic and under the Empire, 
divorces became very common. Seneca notices this 
laxity of manners; and Juvenal (6 Sat., 20th line) gives 
a remarkable instance of a Roman matron, who is said 
to have gone the round of eight husbands in five years. 
Pompey divorced his wife Mucia for alleged adultery. 
Cicero speaks of Paula Valeria as being ready to serve 
her husband with notice of divorce, on his return 
from his province. Cicero, himself, divorced his wife 
Terentia, after living with her thirty years. Justinian 
prohibited divorces by the mutual consent of the 
parties, except in three cases: First, when the husband 
was impotent; second, when either husband or wife 
desired to enter a mouastery; third, when either of 
them was in captivity fora certain length of time. At 
a later period, Justinian enacted that persous dissolv- 
ing a marriage by mutual consent, should forfeit all 
their property, and be confined for life in a monastery, 
which was to receive a third of the forfeited property, 
the remaining two-thirds going to the children of the 
marriage. This severity, so much at variance with the 
Roman spirit, indicates the growing power of the 
clergy. Justinian’s nephew and successor repealed his 
uncle’s prohibitions, and restored divorces bona gratia. 
Before the Lex Julia de Adulteriis no special form was 
observed — either party could dissolve the marriage by 
telling the other that it was atanend. The husband 
generally took the keys from his wife, put her out of his 
house, gave her back her dowry and so dissolved the 
marriage. This might be done in the wife’s absence. 
Cicero divorced his wife Terentia by letter. 

The Lex Julia de Adulteriis required a written bill 
of divorce (libellus repudii); the written record of the 
marriage was destroyed, and the divorce publicly reg- 
istered. There must bea deliberate intention to break 
up the marriage, and the repudiation was considered 
valid, although there was no excuse for it, and it was 
unnecessary even to acquaint the other party with the 
change in their condition. If the wife made a bill of 
divorce in the presence of the requisite witnesses, the 
marriage was dissolved without delivery of the bill to 
the husband, and even without his knowledge of it. It 
wus proper, however, to deliver the bill of divorce to 
the other party. The laws of the XII Tables seem to 
have recognized freedom of divorce, although it is said 
that no one took advantage of the liberty for 500 years, 
until Sp. Carvilius put away his wife for barrenness 
by order of the Censor. The censors were the only 
check on divorce during the Republic. L. Antonius 
was expelled from the Senate on account of his unjus- 
tifiable repudiation of his wife. A wife in manu could 


not divorce her husband; but if he divorced her, she 
could require him to release her from the manus. 
power of repudiation was reciprocal. 

By the Julian law (lex Julia et Papia Pappaea) if the 
wife was guilty of adultery, her husband in divorcing 


The 





her was allowed to retain a sixth part of her dowry 
(dos). If the fault was less serious he could only retain 
one-eighth (Ulp.-Frag. C. 5, 12, 24). 

If the husband were guilty of adultery, the wife 
could command immediate restitution of her dowry. 
If the fault was less serious, he must restore the dowry 
in six months. The penalties ceased if both sides were 
in fault. 

Constantine’s legislation was against capricious re- 
pudiation, and specified the causes for divorce without 
incurring penalties. 

A woman could repudiate her husband without 
blame in case he was guilty of murder, or prepared 
poisons, or violated tombs. 

If she divorced her husband on account of being a 
drunkard (ebriosus) or gambler (aleator), or associating 
with loose women (mulier cularius), she forfeited her 
dowry and was punishable with deportation. 

A husband could divorce his wife without blame: 
1. If she were an adulteress; 2. Preparer of poisons; 
3. Oraprocuress. If for any other cause than one of 
the above three, he forfeited all interest in his wife’s 
dowry; and his first wife, if he married again, could 
take the second wife's dowry as well. 

Honorius and Theodosius ignoring the constitution of 
Constantine imposed somewhat different restrictions. 

If the wife divorced the husband for grave reasons 
or crime committed by the husband, she could reclaim 
her dowry and the gifts made to her by her husband, 
on the betrothal, and could marry again after five 
years. 

For acts of immorality or moderate faults, the wife 
forfeited her dowry and all interest in} the money 
brought by the husband to the marriage, and was in- 
capable of marrying again. 

If no grounds existed for the divorce, the wife for- 
feited her dowry and betrothal presents, might be 
deported, and was incapable of marrying again or 
receiving pardon from the Emperor. 

If the husband divorced his wife for a serious crime, 
he retained the wife’s dowry and could at once marry 
again. 

If for immorality, but not crime, the husband gained 
none of her property, but could at once marry again. 

If for mere dislike, the husband forfeited the prop- 
erty he brought into the marriage (donatio ante nuptias) 
and was incapable of remarrying. The constitution of 
Constantine and Honorius and Theodosius were not 
retained in,Justinian’s Code. I cite from them to com- 
plete the history of legislative restraint on divorce. 
These constitutions seem to have fallen into utter 
neglect, perhaps from their stringency or severity, and 
milder forms have taken their place. Under Theodos- 
ius and Valentinian a wife could divorce her husband 
without blame if he were guilty of an» of the following 
offenses : 1. Treason; 2. Adultery; 3. |!omicide; 4. Pois- 
oning; 5. Forgery, etc. ; 6. Violating sepulchres; 7. Steal- 
ing from a church; 8. Robbery and assisting or harbor- 
ing robbers; 9. Cattle stealing; 10. Attempting his 
wife’s life by poison, the sword, etc.; 11. Introducing 
immoral women to his house; 12. Beating or whipping 
his wife. If forany other than one of those offenses 
a wife divorced her husband, she forfeited her dowry 
and could not marry again for five years. 

A husband could divorce his wife for any one of the 
above reasons, except the eleventh, and also for the 
following offenses, committed by the wife: 1. Dining 
with men not her relations, without the knowledge or 
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against the wishes of her husband; 2. Going from 
home at nights against his wishes and without reason- 
able cause; 3. Frequenting the circus, or theatres, for- 
bidden by her husband. Justinian added: 4. Procur- 
ing abortion; 5. Frequenting baths with men (C. 5, 17, 
11, 12). Justinian repealed the former Constitution, 
and resettled the grounds of divorce (Novell, 117). 
The valid grounds of a divorce of a husband by a wife 
(Nov. 117-9): 1. Treason against the Empire; 2. At- 
tempting his wife’s life and not disclosing to her any 
plots against it; 3. Attempting to induce his wife to 
commit adultery; 4. Accusing his wife of adultery 
aud failing to prove the charge, and in this case he 
was liable to especially severe fines; 5. Taking a woman 
to live in the same house with his wife or persisting 
in frequenting any other house in the same town with 
any woman, after being warned more than once by 
his wife or her parents or other persons of respecta- 
bility. If the wife divorced her husband for any of 
these reasons she could recover her dowry, and 
also the husband’s portion for life, with the reversion 
of it to her children; if she had no children it became 
her absolute property. For all other reasons than 
those above mentioned, the provisions of the constitu- 
tions of Theodosius and Valentinian applied. 

The husband’s grounds of divorce against his wife 
were: 1. Of her knowledge of any plotting against the 
Empire and not disclosing the same to her husband; 2. 
Adultery by the wife (with additional penalties); 3. 
Attempting her husband’s life, ete.; 4. Frequenting 
banquets or baths with men against the husband’s con- 
sent; 5. Remaining from home against her husband’s 
wishes, unless with her own parents; 6. Going to places 
of public amusement against the wishes of her hus- 
band. For any of these reasons the husband should 
divorce his wife, he can retain her dowry if there are 
no children; and for his life if there are, the dowry 
going on his death tothem. If he divorces his wife for 
any other reason he is liable under the constitutions 
of Theodosius and Valentinian. 

The earliest legal provision for the settlement of 
children after the divorce of their parents seems to be 
a constitution of Diocletian and Maximian (C. 5, 24, 1). 
The judge could act according to his discretion. Jus- 
tinian enacted that the divorce of parents should in no 
way impair the legalrights of their children, or affect 
their right to inherit from their father, or to require 
aliment from him. If the father were guilty of an 
offense justifying his wife in divorcing him, and 
she remained unmarried, the children were to be given 
into her custody and maintained at the cost of the 
father; but if the mother were guilty, the father had 
the right of custody. If he were poor, and unable to 
support them and the mother was rich, she was obliged 
to take and maintain them. The parties were divested 
of their marital rights by the death of the husband 
or wife. Loss of liberty by either husband or wife. 
After five years since the captive was last known to 
be alive, his wife could marry again without divorcing 
her captive husband. Mere loss of citizenship did not 
dissolve the marriage unless either desired to give up 
the marriage (C. 5, 17,1). Since marriage was con- 


sidered a contract resting on mutual consent it log- 
ically followed that the tie could be broken by the 
consent of the parties. 

Before proceeding any further with our subject, it 
will become necessary for me to explain to you what is 
meant by the Modern Civil Law of Europe. I shall have 





occasion hereafter to speak very often of the Roman 
Law and the Modern Civil Law. In the 16th and 17th 
centuries there arose in Holland the classical school of 
Jurists, which at a later period was succeeded by the 
systematic and synthetic teachings of the Germans. 
The influence of the Dutch classical school upon the 
study of the Roman law was most important. They fol- 
lowed what the Germans termed the ‘‘Legal-Ordnung,”’ 
that is the order observed by the compilers of the 
Pandects. The Pandects were founded on the writings 
of Geo. Fred Puchta, Karl Adolf Von Vangerow and 
Dr. Karl Ludwig Arndts. By the term *t Pandekten”’ 
or Modern Civil Law is understood the systematic ex- 
hibition of the actually existing Roman Law, in rela- 
tion to private rights. These treatises on the Pan- 
dects do not embrace the theory of the pure Roman 
law, but are principles derived from that law appli- 
cable to the modern state of thought and civilization. 
Roman law is in force in nearly all the States of 
Europe, but inGermany it is confined to the minor 
States. Those States in which the civil law is adopted 
are designated ‘‘Common law countries.’’ Its sources 
are those four component parts collectively called the 
“Corpus Juris Civilis.”’ Its utility extends so far only 
as the glossators have declared it to be applicable in 
practice. 

By the modern civil law, when husband or wife gives 
tothe other a just cause of separation, the guilty party 
suffers a pecuniary penalty. The guilty wife loses her 
dos, so far as she might have reclaimed it after the dis- 
solution of the marriage; where no dos has been con- 
stituted, she loses one-fourth of her property, the 
ownership of which goes to the children, the usufruct 
tothe father. Incase of the wife’s adultery, the pen- 
alty is increased to a third. The guilty husband 
loses the,‘‘Donatio propter nuptias,”’ and when none hag 
been constituted he forfeits one-fourth of his property 
in favor of his children, the mother having the en- 
joyment of the usufruct. When there are nochildren, 
the property goes in both cases to the innocent husband 
or the innocent wife, as the case may be. 

The laws in the several Grecian States, regarding 
divorce, were different, and in some of them, men were 
allowed to put away their wives on slight occasions. 
The Cretans permitted it to any man who was afraid 
of having too great a number of children. Among 
the Athenians, either husband or wife might take the 
first step. The wife might leave the husband or the 
husband might dismiss the wife. Adultery on the 
part of the wife was in itself a divorce; but the 
adultery, we may presume, must have been legally 
proved. The Spartans seldom divorced their wives. 
The Ephori fined Lysander for repudiating his 
wife. Ariston (Herod. VI, 63) put away his second 
wife that he might have a son, for his wife was barren. 
Anaxandrides was strongly urged by the ephori to 
divorce his barren wife, and on his not consenting, the 
matter was compounded by his taking another wife, 
thus he had two at once, which Herodotus observes 
was contrary to Spartan usage. Whether the divorce 
was voluntary or not, the wife could recover from her 
late husband all the property she had brought to him 
as dowry upon their marriage. The party opposed 
to the separation could institute an action against the 
dissolution of the marriage; but of the forms of the 
trial aud its results, we have no information. 

Adultery was the only cause of divorce among the 
ancient Germans, aud this vice was by no means prev- 
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alent among them, and second marriage on the part 
of the woman was not in general practice, even upon 
the death of the husband. Divorce is not mentioned 
in the laws of the Ripuarians or Salians, but the 
practice very generally obtained after the Barbarians 
had settled among the Romans. Although second mar- 
riages were discountenanced by the church, they were 
constantly reccommended by Justinian. By 10th Canon 
of the Council of Arles, which was held A. D. Cire 
$14, and which was attended by bishops from all parts 
of christendom, it was directed that Christians should 
be exhorted not to marry again during the life-time 
of their wives, after having divorced them for lawful 
cause. Flury’s Hist. Eccles., tom. iii, liv. 10, c. 14. 
See St. Paul’s Epist. to the Romans, c. vii; St. Paul’s 
Epist. Corinthians, c. vii. 

The Ostrogoths permitted divorce if the husband 
were convicted at law of murder or sorcery or of violat- 
ing tombs; the wife might be divorced on the ground 
of adultery, sorcery or acting as a procuress. As to the 
power of marrying again they were no doubt governed 
by the Roman law then in effect. 

Under the Visigoths, adultery was good ground of di- 
vorce, and the wife, if convicted, was delivered by the 
judge to the husband to dispose of her as he should 
think proper. The wife might obtain a divorce if the 
husband authorized or permitted a stranger to offer 
violence to her person, orif he were guilty of the most 
detestable of vices. This was subsequently allowed as 
good cause of divorce among the Franks. (Vide 
Beaumanor, p. 293.) When the wife obtained the 
divorce she could marry again, but not if divorce was 
adversely pronounced against her. The Codes of the 
Bavarians and Lombards permitted the husband to 
put away his wife for similar causes above specified. 
However, the precise causes of divorce are not stated 
in the codes. If a man were willing to forfeiture a cer- 
tain sum of money, he might put away his wife at 
pleasure, and take another. Among the Burgundians 
if a woman, legally married, attempted to put away her 
husband, she was iguominiously put todeath by being 
stifled with mud. The Franks, besides the above men- 
tioned causes of divorce, allowed in practice various 
others. If a husband were reduced to slavery or com- 
pelled to fly the kingdom, the wife was permitted to 
marry again. Gregory of Tours mentions the circum- 
stance of a man who put away two wives, marrying a 
woman who took him for her third husband. The 
Merovingian Kings exercised the most unbounded li- 
cense, taking wives and divorcing them at pleasure. 

Charlemagne, by a capitulary inserted in the law of 
the Lombards (the general laws of the empire), directed 
that no woman divorced should marry again during 
the life of her former husband, nor should a man while 
his former wife was alive. Yet thisemperor divorced 
his wife Bertha, daughter of Desiderius, King of the 
Lombards, and married Hildegarde, by whom he had 
issue Louis le Debonnaire, his successor. The Anglo- 
Saxons permitted divorce for adultery; it might be ob- 
tained by mutual consent, but then the parties were 
not allowed to marry again. The Canons forbade sec- 
ond marriage in any case excepting after the death of 
the former husband or wife. (Lib. Canon Wilk, p. 
154.) According to the law of Moses, when a wife 
finds no favor in the eyes of her husband on account 
of her uncleanness, he may divorce her and send her 
away from his house. She may marry again in ninety 
days; but after she had contracted a second marriage, 





though she should again be divorced, her former hus- 
band which sent her away may not take her again to 
be his wife, after that she is defiled. About the time 
of the Saviour there was a great dispute between the 
schools of the great doctors Hillel and Shammoi, as to 
the meaning of this law. The former contended that 
a husband might not divorce his wife except for some 
gross misconduct, or for some serious bodily defect 
which was not known to him before marriage, but the 
latter were of opinion that simple dislike, the smallest 
offense, or merely the husband’s will was a sufficient 
ground for divorce. This latter is the opinion which 
the Jews generally adopted, particularly the Pharisees. 
Christ considered that the law of Moses allowed too 
great a latitude to the husband in his exercise of the 
power of divorce. All that could be done was to in- 
troduce such modifications, with the view of diminish- 
ing the existing practice, as the people would tolerate. 
The form of a Jewish bill of divorcement is given by 
Selden Uxor Ebraica, lib. iii, ch. 24. Vide Levi’s Cere- 
monies of the Jews, p. 146. 

It is probable that the usages in the matter of di- 
vorce now existing among the Arabs are the same, or 
nearly so, as they were when Mohammed began his 
legislation. An Arab may divorce his wife on the 
slightest occasion. So easy and so common is the 
practice that Burckhardt assures us that he has seen 
Arabs not more than forty-five years of age who were 
known to have had fifty wives, yet they rarely have more 
than one at a time. 

By the Mohammedan law a man may divorce his 
wife orally and without any ceremony; he pays hera 
portion, generally one-third of herdowry. He may 
divorce her twice and take her again without her con- 
sent, but if he put her away by a triple divorce con- 
veyed in the same sentence, he cannot receive her 
again until she has been married and divorced by an- 
other husband, who must have consummated his mar- 
riage with her. By the Jewish law it appears that a 
wife could not divorce her husband; but under the 
Mohammedan Code, for cruelty and some other causes, 
she may divorce him; and this is an instance where 
Mohammed appears to have been more considerate to- 
ward women than Moses. Among the Hindoos, and 
also among the Chinese, a husband may divorce his 
wife upon the slightest ground, or even without assign- 
ing any reason. She is under the absolute control of 
her husband —a perfect machinery of obedience. The 
law of France, before the revolution following the 
judgment of the Catholic church, held marriage to be 
indissoluble, but during the early revolutionary period 
divorce was permitted at the pleasure of the parties 
when incompatibility of temper was alleged. The 
Code Napoleon restricted this liberty, but still allowed 
either party to demand a divorce on the ground of 
adultery committed by the other, for outrageous con- 
duct or il] usage, on account of condemnation to an 
infamous punishment, or to effect it by mutual con- 
sent expressed under certain conditions. By the same 
Code a woman could not contract a new marriage un- 
til the expiration of two months from the dissolution 
of the preceding. On the restoration of the Bourbons 
a law was promulgated, 8th May, 1816, declaring di- 
vorce to be abolished; that all suits then pending for 
divorce, for definite cause, should be for separation 
only, and that all steps then taken for divorce by 
mutual consent should be void; and such is now the 
law of France. 
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Divorce in Holland may be obtained for adultery 
and for malicious desertion. If other causes can, by 
an extended interpretation, be brought within the 
reason of the first two causes, they are held sufficient. 
Thus the commission of an unnatural crime, or per- 
petual imprisonment, are good grounds of divorce. 
Besides the divorce, which entirely dissolves the mar- 
riage, there is also a provisional separation introduced 
from the canon law, termed a separation of bed and 
board, cohabitation and goods. There must be lawful 
reason set forth in the application tending to show 
that the continuing to live together is dangerous, or at 
least insupportable. In this proceeding the interven- 
tion of the authority of the judge is requisite, who, 
after asummary inquiry, may confirm the agreement 
in this respect. President Von Bynkershock observes: 
“It were to be wished that, from the too easy compli- 
ance of the magistrates, separations were not so fre- 
quent as they at present are.”’ If such a separation 
includes a division of the goods, the community of 
goods induced by law on the marriage is suspended, 
and the marital power of the husband thereby ceases. 
Should the parties come together again, the former 
rights and consequences of marriage revive. When 
the marriage has been dissolved on accountfof adultery 
or malicious desertion, the innocent party may marry. 
And it is also permitted tothe guilty party to marry 
again, while the other remains unmarried, except to 
the person with whom the adultery is committed. 

This seemed to have a very salutary influence since 
divorces there were very rare, but the tide of contiguity 
seems to have brought with it many elements of de- 
moralization and more dissatisfaction in relation to the 
marriage ties. 

In Spain the same causes affect the validity of a 
marriage as in England, and the contract is indissolu- 
ble by the civil courts, matrimonial causes being ex- 
clusively of ecclesiastical cognizance. (Instit. Laws of 
Spain.) At the reformation the protestants rejected 
the Popish tenet, that marriage was a sacrament and 
indissoluble. In some protestant countries, however, 
the ecclesiastical courts clung to the old Canon law of 
Europe, and down to a recent period the laws of Eng- 
land did not allow a marriage once validly contracted 
to be rescinded by divorce. Where there was no canon- 
ical disability nothing short of an act of Parliament 
could authorize divorce a vinculo matrimonii; but 
private acts were occasionally obtained by persons of 
rank and condition who could afford the expense to 
dissolve marriages for adultery on the part of the wife, 
and for adultery accompanied by aggravated circum- 
stances on the part of the husband. So deeply rooted 
was this principle in the law of England, that in Lol- 
ly’s case where the parties were married in England 
and divorced in Scotland, and the husband subse- 
quently married in England, he was tried and con- 
victed there for bigamy, the conviction being affirmed 
by the unanimous opinion of the common-law judges. 

From such a state of the law, it practically resulted 
that divorce, on what were deemed sufficient grounds 
though always obtainable by the rich, were denied for 
the most part to the poor. This great injustice has 
been remedied by the establishment of the court for 
divorce and matrimonial causes, which went into op- 
eration in 1858. Vide Act 20 & 21 Vict., c. 85, $ 27; 
Vide Shaw v. Gould, L. R., 3H. L. 55. As to the effect 
of adecree of divorce by a foreign tribunal in the 
case of an English marriage between English subjects, 
there are nowtwo ways of relief, viz.: by divorce or 





dissolution of marriage which corresponds to the old 
divorce a vinculo matrimontiand by a judicial separation 
or divorce a mens@ et thoro. The former is a complete 
severance of the marriage tie and can be obtained on 
the ground of the wife's adultery. It can be obtained 
by the wife on the grounds that since the marriage her 
husband has been guilty of incestuous adultery (that 
is if committed by the husband with a woman whom 
if the wife were dead he could not marry, by reason of 
her being within the prohibited degrees of consan- 
guinity or affinity, 20 & 21 Vict., c. 85, § 27), orof big- 
amy with adultery, or of rape, or an unnatural crime or 
adultery accompanied with such cruelty as would have 
formerly entitled her to a divorce a mensé et thoro, or 
of adultery coupled with desertion, without reasonable 
excuse, for two years or upwards. A judicial separation 
which has all the effects attendant on adivorce amensé 
et thoro under the former law may be obtained by 
either party on the ground of adultery or cruelty or 
desertion without cause, for two years or upwards. If 
the petitioner has been accessory to or connived at the 
adultery, or has condoned the offense, or if there has 
been collusion between the parties, no decree of di- 
vorce can be granted. It is entirely inthe discretion 
of the court whether it will pronounce a decree or not 
if the petitioner during the marriage has been guilty 
of adultery or unreasonable delay in presenting the 
petition, or cruelty to the other party to the marriage, 
or having deserted or willfully separated himself or 
herself from the other party before the adultery com- 
plained of, and without reasonable excuse, or of such 
willful neglect or misconduct as has conduced to the 
adultery. 

After the decree of divorce has become final, the 
parties are at liberty to marry again, as if the previous 
marriage had been dissolved by death. After a decree 
of judicial separation the wife is considered as a femme 
sole in regard to all property she may subsequently 
acquire, or which may come to or devolve upon her, 
and she can sue or be sued as if she were unmarried; 
and on the other hand her husband is not liable for 
her debts, except for necessaries supplied to her when 
he fails to pay the alimony decreed to her by the 
court. 

Ordinarily divorces are sought upon grounds, or for 
causes arising after marriage; but there are cases in 
which the cause may have existed before and at the 
time of the marriage, as in the case of incurable im- 
potency. Impotency arising from idiocy is no cause 
for divorce in Vermont. Norton v. Norton, 2 Aiken, 
188. Vide Devanbagh v. Devanbagh, 5 Paige, 550; 6 id. 
175; Newell v. Newell, 4 id. 25. 

Adultery is a good ground for an absolute divorce in 
all the States of the Union except South Carolina. 
The statutes of the various States differ in matters of 
detail, and, therefore, require your examination. 
There has been an exception to this general rule, 
where it has been held that adultery committed by an 
insane wife did not furnish grounds for divorce in 
Vermont, Massachusetts and Alabama. The contrary 
was held in Pennsylvania. Matchin v. Matchin, 6 
Penn. St. (6 Barr.) 332. Divorces have been granted by 
some of our State legislatures, but it has not been 
generally practiced. And in some cases the State 
courts have denied the power of the legislature to 
grant divorces. In many of the State constitutions 


there are prohibitory clauses against such rights and 
confer the power upon the courts alone. 
The power of the courts to grant limited divorces is 











310 





THE ALBANY LAW JOURNAL. 














well settled in this country. Crueland inhuman treat- 
ment and abandonment are frequent groundsfof action ; 
there must be either actual violence committed, at- 
tended with danger to life, limb or health, or reasonable 
apprehension of such violence. A single act of cruelty, 
unless it is a very aggravated one, is not of itself suf- 
ficient ground of separation; the acts must be per- 
sistent, or reasonable ground for believing that they 
will be continued. If the husband has offered such 
indignities to his wife's person as to render her condi- 
tion intolerable and life burdensome, yet such indig- 
nities need not be such as to endanger her life, to 
cause a good ground for a divorce. In Tennessee it 
was considered a good ground of divorce a mensé et 
thoro, when the husband made gross and unfounded 
charges of adultery against his wife, and endeavored 
to criminate her in adultery with a servant. If a hus- 
band whip his wife, or threatens or attempts to com- 
mit adultery; or if he curses or abuses her, or uses in- 
sulting and opprobrious language; or when the hus- 
band ‘is in the habit of using vile and abusive lan- 
guage toward his wife, causing her much mental suf- 
fering and fits of illness, threatening permanent injury 
to her health, or making groundless charges of adul- 
terous intercourse against his wife, are grounds of cruel 
treatment. 

Austerity of temper, sallies of passion, abusive lan- 
guage, and mere indignities to the moral character or 
reputation of his wife, vulgar, obscene or harsh lan- 
guage, with such epithets that deeply wound the feel- 
ings and excite the passions, without any menace in- 
dicating violence to the person, do not afford suffi- 
cient grounds of divorce; nor willa divorce be granted 
on the ground of extreme cruelty where it appears that 
the party complaining provoked the violence or mis- 
conduct complained of, unless such violence was ex- 
tremely out of proportion to the provocation. Ifa 
wife render her husband’s “ condition intolerable and 
his life burdensome,” or if her conduct is so violent 
and outrageous as to render the proper discharge of 
the duties of married life impossible, it is a good ground 
of separation from her. Such abuse or indignities 
offered by the wife to the husband would not justify 
him in turning her out of doors; he must show such 
cruel or barbarous treatment or danger of his life, 
as would entitle him to a divorce. Desertion or 
abandonment by either husband or wife is one ground 
for divorce; but the desertion or abandonment must 
be intentional, or willful and malicious, with an intent 
to renounce and disregard the marriage relation. The 
length of time required to justify a divorce on the 
above grounds is not uniform in the several States. 

Abandonment must be the‘deliberate act of the party 
and done with the intent of breaking up the conjugal 
relationship; and where it is mutual and deliberate 
on both sides no divorce @ vinculo will be granted to 
either party. Where a husband has intentionally and 
against the consent of his wife, abandoned all matri- 
monial intercourse and companionship with her and 
denied her the protection of his home, although at 
the same time he may have contributed to her sup- 
port during the time, yet it is a good ground for a di- 
vorce. 

A wife who, without just and reasonable cause, 
refuses to accompany her husband, is guilty of deser- 
tion; but if the husband persist in taking her toa 
place where her health may be endangered, or near his 
relatives where she believes she could not live happily, 





such desertion would not be considered willful. To 
constitute desertion on the part of the wife, she must 
absent herself from her husband on her own accord, 
without his consent and against his will. 

The refusal of a wife to remove with her husband to 
a foreign country is not a willful desertion. A hus- 
band is not justified in deserting his wife because she 
refuses him marital intercourse. Refusal of such in- 
tercourse for five years consecutively, although not 
justified by considerations of health, is not in Massa- 
chusetts ‘‘desertion.’’ Nor is it any ground for de- 
sertion or divorce by the wife that her husband’s 
marital intercourse is very frequent, if she has no 
peculiar debility or physical infirmity, and there is 
no violence or compulsion on the part of the hus- 
band. ‘ 

If a husband should go away and live apart from his 
wife, it is not considered a desertion within the mean- 
ing of the statutes of New Jersey. It seems to me it 
would be more equitable and humane that some limit 
of time should govern the separation, otherwise the 
marriage may become a failure and the many attributes 
arising out of the contract are rendered nugatory. The 
failure to supply the wife with such necessaries and 
comforts as are within the husband’s circumstances and 
thus by cruelty compelling her to quit him, amounts 
to actual abandoment and desertion. 

In Scotland a divorce may be obtained by the hus- 
band or the wife on the ground of adultery or willful 
desertion for four years without just cause, after 
adopting the forms of the act 1873, c. 55, so far as these 
are required. In Scotland the wife has precisely the 
same rights as the husband. Such actions are con- 
ducted before the Court of Sessions. As a preliminary, 
the pursuer is required to make oath that the suit is 
not collusive. The summons must be served upon the 
defendant personally when he is not a resident in 
Scotland; but upon evidence satisfactory to the court, 
that the defendant cannot be found, edicte citation 
will be held sufficient; but in every case of edictee cita- 
tion the summons must be served on the children of 
the marriage, if any, and one or more of the next of 
kin of the defendant, exclusive of their children, 
when the children and next of kin are known and 
resident within the United Kingdom; and such 
children and next of kin, whether cited or so resident 
or not, may appear and state defenses to the action. 
In suit of adultery the husband may cite the alleged 
adulterer as a co-defendant, and the court may order 
him to pay the whole or any part of the costs, or may 
dismiss him from the action, as may seem just. Di- 
vorce is barred by condonation, as well as by collusion 
or connivance. Recrimination cannot be pleaded as a 
defeuse to exclude the suit; but it may be stated in a 
counter action, as the mutual guilt may affect the 
patrimonial interests of the parties. The legal effect 
of divorce on the ground of willful desertion under 
the act of 1573, c. 55, is that the offending husband is 
bound to restore the tocher (dos) and to pay or imple- 
ment to the wife all her provisoes, legal or conven- 
tional; and the offending wife forfeits all her terce 
and all that would have come to her had the marriage 
been dissolved by the predecease of the husband. 
After divorce both parties are at liberty to marry 
again; but the act of 1600, c. 20, annuls any marriage 
contracted between the adulterer and the person with 
whom he or she is declared by the sentence of divorce 
to have committed the offense. 
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COUNTER-CLAIM IN ACTION 
TRATORS. 


NEW YORK COURT OF APPEALS, OCTOBER 1, 1878. 


JORDAN, ADMINISTRATRIX, V. SHOE & LYATHER 
NATIONAL BANK. 


BY ADMINIS- 


A banker can claim no lien upon a customer’s deposit to 
pay or apply it upon an indebtedness of his to the bank 
not yet matured. And equity will not, except under 
peculiar circumstances, enforce a set-off of a debt not 
yet due in cases where at law it cannot be claimed. 

Under the statute of set-off, 2 R. 8. 355, § 24, for a demand 
to be set off against an executor or administrator in an 
action brought by him, it must have been due and pay- 
able from the decedent in his life-time. Accordingly, 
a note of decedent not due until after his death cannot 
be set off in an action by his administrator against the 
bank holding the note, for deposits in it to credit of de- 


cedent. 

The law of set-off existing at the time of the commence- 
ment of the action governs, and not a subsequent stat- 
ute passed during the pendency of the suit. 


Figg om by the administratrix of Cornelius Poillon, 

deceased, to recover a balance due on his account 
with the defendant bank as a depositor at the time of 
his death, October 11, 1876. The bank claimed to set 
off a promissory note made by the intestate and held 
by it which did not become due until October 31, 1876. 
This counter-claim was allowed by the court at trial. 
The judgment was reversed and a new trial ordered 
by the General Term on the ground that the demand 
of the bank, against intestate not existing at the time 
of his death, could not be set off against one existing 
in his favor at such time. This decision is reported 
12 Hun, 512. 

H. N. Beach, for appellant. 

W. W. Gage, for respondent. 

FouGeR, J. The point is not well taken, that the 
answer sets up a counter-claim, and that, as there is no 
reply thereto, the counter-claim is admitted. 

In the first place that position was not taken at the 
Circuit. The trial proceeded as if every matter con- 
tested by the parties was fairly and fully at issue. 
Had the point now taken been raised there, non constat 
but that an amendment of the pleadings, if the same 
was necessary, would have been asked for and made. 

Again, if it be granted that the allegation of new 
matter, in this respect, in the answer, be taken as ad- 
mitted, what is that new matter? It is that the intes- 
tate made his note; that the defendant discounted it; 
that the proceeds were duly credited to him and after- 
ward paid out, save the balance now in contest; that 
the note was not paid when due and payable, and that 
the defendant applied to the payment thereof that 
balance and charged it against the moneys standing to 
the credit of the intestate. 

These are the facts alleged. Upon them the defend- 
ant insists in its answer that it is entitled to set off 
that sum. The facts alleged were all proven on the 
trial. The defendant still insisted there that it was 
entitled to a set-off. Granted, that by reason of no 
reply those allegations are admitted to be true, the 
elaim of the defendant that it is entitled to set off 
that sum is but an averment of what the defendant 
contends is the legal result from their existence. The 
lack of a reply does no more than admit that aver- 
ment, that is, that the defendant so claims. Whether 
its claim is well founded still remains to be determined 
by the court. In other words, though the matter set 
up in the answer be admitted to be true by not reply- 
ing thereto, or be proven to be true, as it was on the 
trial, there is still to be determined, whether the courts 





will accede to the claim of the defendant, that that 
matter constitutes a right of set-off in the defendant. 
It is the matter of law arising from those facts which 
is not yet finally disposed of in this case. 

The defendant further contends, that it had and 
continues to have a Barker's lien on the balance of 
deposit sued for. There is spoken of in the books, 
what is termed a Barker’s lien, but it is not a right to 
retain the balance of a customer’s deposit, to pay or 
apply upon an indebtedness of his to the bank not yet 
matured. The passage quoted by the defendant from 
Morse on Banks, ‘The ‘rule may be broadly stated, 
that the bank has a general lien on all moneys and 
funds of a depositor in its possession, for the balance 
of the general account,” is too broadly stated, and 
needs the limitation, that the balance of that account 
must be then due and payable. A lien is a right of 
one to retain property im his possession belonging to 
another, until certain demands of him in possession 
are satisfied. Hammonds v. Barclay, 2 East, 227-235. 
But where possession does not give the right, it must 
arise from contract or operation of law. There was no 
contract for a lien in this case; nor did the law oper- 
ate to give one. It would be in complete hostility to 
the whole purport and contemplation of the contract 
of discount. The purpose existing and understood 
by the parties in that act is, that the customer of the 
bank may draw out at his pleasure the avails of the 
discount. After the paper discounted falls due and 
payable and remains unpaid, unless other rights have 
intervened, the bank may hold a balance of deposits 
and apply it toward the payment of the paper. But 
these deposits in a bank create between it and the de- 
positor the relation of debtor and creditor. Commer- 
cial Bank of Albany v. Hughes, 17 Wend. 100; tna 
Nutional Bank v. Fourth National Bank, 46 N. Y. 82. 
Now, a debtor in one sum has no lien upon it in his 
hands for the payment of a debt owned by him which 
has not yet matured; nor has a bank more than any 
other debtor. Both hold, as debtors, the moneys of 
their creditors, and may set up no claim to them not 
given by the law of set-off, counter-claim, recoupment 
or kindred rules. Beckwith v. Union Bank, 4 Sandf. 
Sup. Ct. 404; S.C. affirmed, 9N. Y. 211; Giles v. 
Perkins, 9 East, 37. 

It is also contended that equity will permit and en- 
force a set-off of a debt not yet due, in cases where by 
the statute and at law it cannot be claimed. Doubt- 
less the power to compel a set-off of debts was exer- 
cised by equity, prior to, and independent of, any 
statute on the subject. Ew parte Stephens, 11 Vesey, 
24; Ea parte Flint, 1 Swanst. 30. But equity follows 
the statute and the law, unless there are peculiar cir- 
cumstances presented. 11 Vesey, supra; Bathgate v. 
Haskins, 59 N. Y. 537. Insolvency of a party some- 
times moves equity to grant a set-off, which would not 
be allowed at law; and that consideration much 
moved the court in Ford’s E2’rs v. Thornton, 3 Leigh, 
695, cited for the defendant. But no equitable case is 
made in this action at the trial, nor is any fact averred 
in the answer on which to found equitable jurisdic- 
tion. 

The case finds a bottom then on our statute of set-off. 
2 R.S., p. 355, § 28. It is, in the relation of the claims 
of the parties, the reverse of Patterson v. Patterson, 59 
N.Y. 574. An executrix was plaintiff there, as an 
administratrix is here, but there the plaintiff's cause 
of action arose on aclaim which was not due and pay- 
able until after the death of the testator; while the 
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demand of the defendant there, which he sought to set 
off, was owned by him in the life-time of the testator, 
and was due and payable before the testator’s death. 
In the case in hand, the plaintiff's cause of action arises 
onademand owned by the intestate in his life-time, 
and due and payable to him then; while the promissory 
note, which the defendant seeks to set off, though owned 
by it in the life-time of the intestate, was not due and 
payable until after his death. But we do not think 
that this difference makes the rule laid down in that 
case any the less applicable here. It was shown there, 
that the right to set-off at law did not exist before the 
English statute of 2 Geo. II, ch. 22, which was amend- 
ed somewhat by 8 Geo. II, ch. 24; and that the law of 
set off prescribed in our Revised Statutes (2 R. S., pp. 
354 et seq.), is, in substance, the same as the statutes 
of England. Fry v. Evans, 8 Wend. 530; Hills v. 
Tallman’s Admr., 21 id. 674. It was shown there, that 
the rule was established in England, that none but 
mutual debts could be set off against one another, and 
that by mutual debts was meant those which, on each 
side, were, at the time, due and payable; it was de- 
duced from the weight of authority in this State, that 
the same rule exists here. Impressed by the earnest 
argument of the learned counsel for the appellant, we 
have revised our reasoning in Patterson v. Patterson, 
supra, but are uuvable to come toa different conclusion. 
We think that the statute (2 R. S., p. 355, § 24), means 
that for a demand to be set off against an executor or 
administrator, in an action brought by him, it must 
have been due and payable from the decedent in his 
life-time. 

We have examined the books cited for the appellant 
from the New Hampshire and{Massachusetts reports. 
Mathewson, Adm’r, v. Strafford Bank, 45 N. H. 108, is 
in accord with the position of the appellant. The 
opinion in that case compares the statute of set-off of 
New Hampshire with that of Massachusetts, and finds 
them substantially alike; and citing some of the cases 
from the reports of the latter State, which are cited 
for the appellant here, declares that the right of set-off 
would be clear under the Massachusetts statute. But 
there does not seem to have been enough effect given 
to the fact, that of the Massachusetts cases it was 
stated by Shaw, C. J., in Bigelowv. Folger, 2 Mete. 255, 
that they did “ not stand upon the law regulating set- 
off generally, but upon the law respecting the settle- 
ment of insolvent estates,’ and it may be remarked, 
that the New Hampshire case is also, in another part 
of the opinion, put upon the insolvent laws of that 
State, which, it is there said, ‘‘extend much farther 
to claims not due at the time of set-off.” 

Nor do the late amendments to the Code of Proced- 
ure affect the case. It is claimed that § 506 has made 
a change in the law. Itis plain that it has, in words. 
Weare not called upon to say,whether or not it has, 
in substance. This action must be decided upon the 
law of set-off as it stood when the action was com- 
menced. Palmer v. Conly, 4 Denio, 374; affirmed, 2 
N. Y. 182. The action seems to have been begun and 
issue joined in January, 1877; the amendments to the 
Code did not take effect until May Ist in that year. 
The appellant’s claim, that this court may determine 
this right of set-off in accordance with the statute of 
set-off as it now stands, if it be found that it differs 
from the Revised Statutes, is not to be allowed. The 
decision in Brown v. Holyook, cited in Hutchinson v. 
Sturges, Wille’s Rep. 263, is said by the appellant to 
have been governed by a statute passed the day before 





the judgment in that case was given. It was, indeed, 
decided the day after the statute was passed, and it 
gave the same right of set-off as the statute declared. 
But the judgment construeda former statute to have 
given that right. ‘The day after the last act was 
passed, Lord Hardwicke, Ch. J., delivered the opinion 
of the court of Common Pleas, that a debt of simple 
contract might by the former act have been set off 
against a specialty debt.’’ Buller’s N. P. 179. 

We are constrained to affirm the order appealed 
from. 

Therule we maintain will not work hardship. If 
the estate of the decedent is solvent, the creditor has 
only to await distribution or bring his cross-action. If 
there are any circumstances existing which render it 
inequitable to deny him a set-off, he may set them up 
in the action on the demand against himself, and in- 
voke the equity power of the court. 

The order should be affirmed and judgment absolute 
rendered for plaintiff on stipulation with costs. 

‘“*Allconcur. Hand, J., concurs on ground of stare 
decisis. Miller and Earl, JJ., absent.’’ 

Sialihaoiaaipdiasamagiacs 


ORDERS OF ARREST UNDER THE NEW CODE. 





NEW YORK COURT OF APPEALS, OCTOBER 1, 1878. 


BowERY NATIONAL BANK V. DURYEE, APPELLANT. 

Under section 558 of the Code of Civil Procedure it is not 
aground for vacating an order of arrest that the cause 
of arrest does not appear in the complaint itself. 

In order to vacate an order of arrest on the ground that 
“the complaint shows that the case is not one of those 
mentioned in section 549 or 550,’’ the complaint must 
show that fact affirmatively. 

PPEAL from an order of the General Term of the 
Supreme Court of the First Department, reversing 
an order made at Special Term which vacated the order 
of arrest granted in the action, on the ground that it 
was the intention of the Legislature by the last clause 
of section 558 of the Code of Civil Procedure to com- 
pel a party to insert in his complaint the extrinsic facts 
upon which the order of arrest was granted, that the 
defendant might take issue thereon and have the same 
tried by a jury. 

Abraham Kling, for respondents. 

William M. Ivins, for appellant. 

HAND, J. The appellant insists that the new Code 
has effected a great change in the law of arrest in civil 
actions, and that under the 558th section an order of 
arrest must be vacated unless the cause of arrest ap- 
pears in every case in the complaint itself. The 
grounds for this claim were very fully and ingeniously 
presented to us by the counsel for the defendant, but 
after full consideration I am unable to adopt sucha 
construction of the statute. I think the court below 
were right and that its order must be affirmed. 

It is urged that the intention of the Legislature was 
to do away with the alleged anomaly previously exist- 
ing of compelling defendants to litigate a question 
involving their personal liberty without a jury before 
the court upon affidavits, while entitled to a jury trial 
upon the much less important questions of liability 
under contracts to pay money and the like. That it 
was intended by the section under consideration to 
require plaintiff to insert in the complaint not only his 
cause of action, but a statement of the facts upon 
which he relies to entitle him to arrest the defendant, 
although extrinsic to the cause of action, and thus to 
give the defendant the opportunity to take issue upon 
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them alone, and have the verdict of a jury thereon. 
In an action for money loaned, as in the present case, 
where such loan and the non-payment thereof is the 
sole cause of action, but the plaintiff has procured an 
order of arrest upon affidavits showing fraudulent 
representation of the defendant as to his cireumstan- 
ces at the time of contracting the loan, the contention 
of the appellant necessarily goes the length that the 
complaint must set out these fraudulent representa- 
tions, and the defendant, admitting the cause of action, 
may take issue upon the falsity of the representations 
alone, and have a jury trial thereon. 

It is impossible to believe that so sweeping a revolu- 
tion in the method of pleading in and conducting the 
trial of actions upon contract would be introduced 
without much plainer, more specific and unmistakable 
language in the statute. In fact, there is no provision 
for such trials or for the proper judgments to be en- 
tered upon the verdicts therein, or for such interpola- 
tions in the pleadings. 

The latter clause of the section (Code, § 558) provides 
that ‘‘at any time after the filing or service of the 
complaint the order of arrest must be vacated, on mo- 
tion, if the complaint shows that the case is not one of 
those mentioned in section 549 or 550 of this act.” 

Section 549 enumerates cases where the right to arrest 
depends upon the nature of the action, and section 550 
those where the cause of arrest may be extrinsic and 
dehors the cause of action. 

It was held by the Special Term that the complaint 
in the present case shows affirmatively that the case 
was not one of those mentioned in section 549 or 550, 
inasmuch as it alleged a simple breach of contract to 
pay a loan, for which neither section authorized an 
arrest. The counsel for the appellant, however, as I 
understand him, ratber insists that the order of arrest 
must be vacated when the complaint (as in this case) 
fails to show affirmatively that the case is one of those 
mentioned in these sections, and construes the lan- 
guage of section 558 asif its last clause read, “if the 
complaint does not show that the case is one of those 
mentioned in section 549 or 550.”” 

It seems to us that the only proper interpretation of 
the words is, that the order is to be vacated when the 
complaint shows affirmatively that the case is not one 
of those mentioned in the two specified sections. And 
where the action is one of those mentioned in section 
550, and the complaint contains only a statement of 
the cause of action and not the extrinsic facts set forth 
in the affidavits for the order of arrest, it does not 
thereby show affirmatively that the case is not one of 
those mentioned in section 549 or 550. 

On the contrary, it shows that it may be one of those 
mentioned in the latter section. 

It cannot be justly said that this interpretation nec- 
essarily confines the operation of section 558 to actions 
under section 549, and makes its reference to section 
550 wholly without effect, for, in many actions under 
the latter for money received, for instance, the state- 
ment of the cause of action itself might show that the 
money was not received in a fiduciary capacity. 

An insuperable objection to the view of this section 
urged by the appellant is, that many of the causes of 
arrest mentioned in section 550 may come into exist- 
ence after the complaint is served and the cause at 
issue, and the plaintiff be entitled to an order of arrest 
thereon, although his complaint was framed before 
they arose. 

To this the answer suggested is, that by a change of 





the Code as to supplemental pleadings it is made im- 
perative upon the court to permit a supplemental 
complaint to be filed in a proper case, and thus this 
contingency is provided for (Code, § 544); but this 
court has held that the change in the phraseology of 
this section has not changed the law as to allowing 
supplemental complaints; and if this were otherwise, 
we cannot accede to the proposition that the statute 
plainly and expressly authorizing an order of arrest 
upon affidavit for matters occurring after issue 
joined, by implication merely, the power to grant such 
order depends upon the plaintiff's procuring, upon 
notice, leave to serve, and serving, a supplemental 
complaint, setting up such a new matter. There is no 
clause in the statute permitting the insertion of such 
extraneous matter in a pleading, whether original or 
supplemental. The new Code, as well as the old, con- 
fines the complaint to a ‘plain and concise statement 
of the facts constituting the cause of action” (Code, 
§ 481), and there is no propriety in inserting in the sup- 
plemental complaint any new allegations other than 
those material to the cause of action. 

The order of the General Term must be affirmed, 
with costs. 

—_——__—_—————_ 
JURISDICTION OF FEDERAL COURTS OF 
ACTIONS AGAINST FOREIGN 
CORPORATIONS. 


UNITED STATES CIRCUIT COURT, DISTRICT OF 
NEW JERSEY. 


ALBRIGHT Vv. THE EMPIRE TRANSPORTATION COMPANY 
AND B. W. HOPPER. ; 

A plea to a bill of complaint, alleging facts, which, 
if true, may show that one of the defendants has no 
interest in the suit, not overruled; but saved to the 
defendant to the hearing, and then to be considered in 
the light of the evidence in the case. 

The legislation of a State making ne eo for the service 
of process, a foreign corporation, transacting business 
there, may be estopped by such legislation, from plead- 
ing that the corporation is not an inhabitant, or is not 
found in the State, for service of process. 

N Equity. Nrxon, District Judge. This isa motion 

to strike out a plea. The bill of complaint was filed 
for theinfringement of certain letters patent, against 
the Empire Trausportation Company, a corporation or- 
ganized under the laws of the State of Pennsylvania,and 
doing business as such, among other places, at Jersey 

City and elsewhere within the State of New Jersey, 

and B. W. Hopper, the agent of the said company in 

this State. 

The service of the subpoena was made upon the de- 
fendant, Hopper. 

No appearance has been entered for the defendant 
corporation; but Hopper has appeared and pleaded, 
that at the time of the commencement of the suit, he 
was acting merely as station agent at Newark, New 
Jersey, for the Empire Transportation Company, a cor- 
poration organized and operating under the laws of 
Pennsylvania; that as such agent he had nothing what- 
ever todo with the construction and operation of cars 
for transporting petroleum, nor with the running of 
the same within the district of New Jersey, nor in any 
other place; his duty as agent being merely to keep 
the books of the company, to collect the amounts due 
for freights received and shipped, and to make returns 
for the same to the office of the company at Philadel- 
phia, etc. 

By the consent of the parties, the motion to strike 
out the plea has been treated as a demurrer, under the 
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rules. The facts stated are admitted to be true, and 
the question is, whether they constitute a sufficient 
reasor why the said Hopper should not have been in- 
cluded as a defendant in the suit. 

The plea, although not common, is one well-known 
in equity practice. It is sometimes called a plea in 
abatement and sometimes a pleain bar. A defend- 
ant is permitted to plead that he does not sustain the 
character which he is alleged to bear in the bill, or 
that he has no interest in the subject of the suit. Sto. 
Kq. PL, 88 732, 734, n. 

Iam quite sure that the plea ought not to be over- 
ruled. The facts stated may beadefense. The only 
doubt I have is, whether I should save to the defend- 
ant the benefit of the plea to the hearing, or order it to 
stand for an answer. But, upon the whole, I think 
the former course is the true one, because, so far as it 
appears to the court, it may prove to be a defense. 
Matters may be disclosed in the evidence, which will 
establish or avoid it, and no course should be now 
taken that will preclude the consideration of the ques- 
tion hereafter. 

The plea is, therefore, saved to the hearing, and to 
be then treated as the testimony in the case shall war- 
rant. 

But I infer from the argument of the counsel on the 
hearing, that this is not the question which, in fact, 
the parties are endeavoring to have decided. They are 
reaching after a different matter. They wish to ascer- 
tain if the proceedings should be discontinued against 
the defendant, Hopper, for want of interest, whether 
the suit is still maintainable against the Empire Trans- 
portation Company, a foreign corporation, in view of 
the provisions of the 88th section of the ‘‘ act concern- 
ing corporations,’’ approved by the Legislature of the 
State of New Jersey, April 7, 1875 (Rev. 193); and also 
of the Ist section of an act of the Congress of the U. S., 
entitled ‘“‘an act to determine the jurisdiction of 
Circuit Courts,” etc., approved March 3, 1875 (18th Stat. 
at Large, 470). 

The State law referred to enacts ‘‘ that in all personal 
suits or actions hereafter brought in any court of this 
State, against any foreign corporation not holding its 
charter under the laws of this State, process may be 
served upon any officer, director, agent, clerk or en- 
gineer of such corporation, either personally, or by 
leaving a copy at their dwelling-house or usual place of 
abode, or by leaving a copy at the office, depot or usual 
place of business of such foreign corporation.”’ 

The act of Congress provides that no civil suit shall 
be brought before either of said courts (Circuit or Dis- 
trict) against ‘*‘ any person, by avy original process or 
proceeding, in any other district than that whereof he 
is an inhabitant, or in which he shall be found, at the 
time of serving such process or commencing such pro- 
ceeding,’’ etc. 

The corporation was not an inhabitant of the State 
of New Jersey at the time of filing the bill and serving 
the subpoena. 

It has long been settled that the body corporate only 
lives within the boundaries of the sovereignty by 
which it is created. Bank of Augusta v. Earl, 13 Pet. 
520; Railroad Co. v. Wheeler, Black, 286. This results 
from the fact that itis an artificial being, deriving its 
life from its charter, and has no capacity to exist and 
no power to exercise its functions, except as they are 
conferred by the local law. 

It would seem to be a legitimate, if not a necessary, 
inference from this, that a corporation could not be 








found outside of the place of its creation, to be served 
with legal process. Such was the opinion of the late 
learned justice of the Second District (Nelson), in the 
case of Dayv. The India Rubber Company, 1 Blatchf. 
C. C. 628, in which he quashed a writ of attachment and 
summons that had been issued inthe Circuit Court of 
the Southern District of New York, against a New 
Jersey corporation. 

And in the subsequent case of Pomeroy v. The N, 
Y. & New Haven R.R.Co., 4 Blatchf. C. C. 120, he went 
astep further and held, that the defendant corpora- 
tion, organized in Connecticut, could not be found, in 
New York, in the sense of being amenable to Federal 
process, although the Legislature of the State of New 
York, in authorizing the body corporate to purchase 
lands, to enter into contracts, and to extend its road 
into and over the State, had expressly provided that 
it should be liable to be sued by summons in the same 
manner as corporations, created by the laws of the 
State, and that the process might be served on an offi- 
cer oragent of the company. He says (p. 122): ‘* The 
difficulty here is in giving effect to this law of New 
York, providing for service of process on the defend- 
ants. That is regulated, as to this court, by the act of 
Congress of 1789, already referred to, and cannot be 
altered or modified by any State law. According to 
that act, the defendant must be an inhabitant of the 
district or be served with process within it, in order 
to give the court jurisdiction. 

Now, service of process, by the assent of this com- 
pany, upon au agent, within the State, cannot be said 
to be service upon an inhabitant of the district, or 
upon a person within it. The corporation is stilla 
Connecticut company, resident within the State of 
Connecticut, but consenting to be sued in New York, 
by service of process on its agent; and, however effect- 
ual this service may be in conferring jurisdiction over 
the company upon tribunals governed by the laws of 
New York, it cannot have that effect in respect to 
Federal tribunals, which are not only not governed by 
the State laws, but are governed by the act of Con- 
gress, which has prescribed a different rule.’’ 

But the Supreme Court have given a different con- 
struction to the act, and, of course, have come to a dif- 
ferent conclusion. Since the recent case of Ex parte 
Schellenberger, not yet reported, but printed in the 
ALBANY LAW JOURNAL (17 Alb. L. J. 427), it would 
seem that the court should look to the legisla- 
tion of the State and exercise jurisdiction over a 
foreigu corporation, when provision has been made 
for the service of process. That action was one of a 
large number instituted in the Circuit Court of the 
United States for the Eastern District of Pennsyl- 
vania, by a citizen of that State against a foreign fire 
insurance company, which corporation had been 
allowed to transact its business in Pennsylvania by a 
law of the State upon certain terms, one of which was 
that a person should be designated upon whom a ser- 
vice of summons could be made, in case of suit against 
them. The Circuit Court dismissed the case for want 
of jurisdiction, and because the law of the State could 
not confer it. 

But the Supreme Court, after long argument and 
careful consideration, issued a mandamus, directing 
the Circuit Court to reinstate the suits and proceed to 
trial, holding that a foreign corporation, transacting 
business in Pennsylvania, in view of the legislation of 
the State, was fownd there for the purpose of service of 
the writ. 
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As the last utterance of the highest tribunal, this 


must now be accepted as the law, and it is instructive 
to review the steps by which the courts reached the re- 
sult. 

In the Bank of Augusta v. Earl, swpra, it was held 
that a corporation might be deemed to have an exist- 
ence beyond the place of its creation to the extent of 
making contracts which the courts would enforce. 

In the Lafayette Insurance Co. v. French, 18 How. 
404, the question was whether the Federal tribunal 
would'iacknowledge the validity ofa judgmént obtained 
in the courts of a State against a foreign corporation, 
when the State law authorized the corporation to 
transact business within the State only on the condi- 
tion that service of process upon the agent of the cor- 
poration should be considered as service upon the cor- 
poration itself. 

The court held that the State had the right to im- 
pose such a condition in regard to suits before its own 
tribunals, and that when the corporation sent its agent 
into the State to effect insurances, it must be presumed 
to have assented to the rule. 

In Railroad Co. v. Harris, 12 Wall. 65, a suit was 
brought in the Supreme Court of the District of Col- 
umbia against the Baltimore and Ohio Railroad Co. for 
injuries received from a collision on the road in the 
State of Virginia. The company received its charter 
from the State of Maryland. Authority was given by 
the Legislature of Virginia to extend the road into 
that Commonwealth, clothing the company with all 
the rights and privileges granted, and subjecting it to 
all the obligations and penalties imposed by the orig- 
inal Maryland charter. Congress subsequently passed 
an act authorizing the extension of a lateral road into 
the District of Columbia, and conferring upon the 
company the right to exercise the same powers and 
privileges, and imposing upon them the same restric- 
tions in the construction of the said lateral road 
within the District as they might exercise or be sub- 
ject to under and by virtue of the act of incorporation 
of the State of Maryland. 

After argument and re-argument the court held that 
no new corporations were created by this legislation in 
the State of Virginia or in the District; that the old 
corporation remained unchanged in its unity, but 
with the sphere of its operations greatly enlarged, and 
that although foreign and incapable of migration from 
Maryland, it might, nevertheless, be found in the Dis- 
trict of Columbia, exercising its authority upon such 
conditions as were prescribed by the act of Congress. 
“One of these conditions may be,’’ says Mr. Justice 
Swayne, speaking for the whole court, “‘that it shall 
consent to be sued there. If it do business there, it 
will be presumed to have assented, and will be bound 
accordingly.” 

This decision was referred to with approbation by 
the court in the subsequent case of Railroad Co. v. 
Whitton, 13 Wall. 284. 

It will be observed from an inspection of these cases, 
that it is nowhere asserted that jurisdiction can be 
conferred upon the Federal courts by the legislation of 
the State. Indeed, such an inference is expressly 


repudiated in the Pennsylvania Insurance cases, Ex 
parte Schollenberger, supra, where the court say: 
** States cannot by their legislation confer jurisdiction 
on the courts of the United States; neither can con- 
sent of parties give jurisdiction when the facts do not. 
But both State legislation and consent of parties may 








bring about a state of facts which will authorize the 
courts of the United States to take cognizance of a 
case.” Ex parte McNeil, 13 Wall. 243. 

It would, perhaps, more nearly accord with the prin- 
ciple announced in these insurance cases, to say, that 
by the legislation of a State foreign corporations doing 
business in the State may be estopped from setting up 
in bar of a suit in the Federal courts, that they are‘not 
amenable to the jurisdiction. 

But whether this may be the meaning of the decis- 
ion or not, I am constrained by the authority of these 
cases in the Supreme Court, to hold that the jurisdic- 
tion of the court over the present suit is not to be de- 
feated, because the defendant corporation was organ- 
ized under the laws of a sister State. It was transacting 
business here, and by the provisions of the local law 
(Rev. 1877, p. 193), it is subject to process by serving 
the same upon one of its agents, and has waived its 
right to question the legality of such a mode of ser- 
vice. 

Mr. A. Q. Keasbey and J. C. Clayton for complainants. 


Mr. Geo, Harding, for defendant Hopper. 








A LAW REVIEW REVIEWED. 


[2 American Law Review has in Mr. Joel Prentiss 

Bishop a reviewer likely to set it to meditating on 
the evil of its ways. In the July number of that 
periodical was a notice of the late Prof. Washburn’s 
**Manual of Criminal Law,’’ which was, to say the 
least, untrue in its assertions and entirely unjustifi- 
able in its general tone. Thereupon Mr. Bishop pub- 
lished a letter defending the book, entirely disproving 
the assertions of the Review, and vindicating the name 
of his dead brother author. This was followed by a 
letter from the son of Prof. Washburn—Mr. Emory 
Washburn—which gave an interesting history of the 
preparation and publication of the Manual, and made 
it apparent that at least one man might have an object 
in derogating the work. 

In the Law Review for October the matter was again 
referred to, and the Review said: 

‘We are willing to abide by the judgment of the 
profession on the two questions raised by Messrs. 
Bishop and Washburn: 

**1ist. Whether a book, so far from complete as this 
Manual, can properly be praised. 

“2d. Whether our persoual respect for Mr. Wash- 


burn would have justified us in concealing the faults 
of the book which bears his name.’’ 


And now again comes Mr. Bishop with a letter in 
the Chicago Legal News which fairly annihilates the 
Law Review. ‘‘Junius’’ could hardly have done it 
better. We have not room for the entire letter, but 
here is a ‘specimen brick: ” 


‘* Pray, Mr. Reviewer, do you suppose you can be- 
fool the public by pretending that any such —— 
as you state have been raised by anybody? ou, sir, 
have raised the more serious question, whether you, 
and the periodical you prostitute, are, while the latter 
is in your hands, worthy the patronage of au honorable 
profession. Your first libel might have slipped into 
your columns by some accident which vigilance could 
not avoid. But when your attention is called to it, 
and its falsity is plainly pointed out, you repeat the 
libel. Next you turn your unsated maw, foul with its 
feast on the dead, upon two living men, who never 
wronged you, and probably neither of whom even 
knows you. Barring your pages against them, you 
declare that, while both blame you, it is for speaking 
what both admit to be the truth—‘ neither of these 
gentlemen deny that our allegations of fact are true!” 
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You brand them as endeavoring to suppress what duty 
requires you to say, and also as linked with in de- 
faming the dead. And one of these men is the injured 
dead man’s son! I might say much more on this branch 
of the subject; but, for reasons which I deem adequate, 
for the present, at least, I forbear.” 

We do not see how the Law Review can honorably 
escape the necessity either of justifying its assertions 
by something more than mere assertions or of making 
a candid retraction. 

The reviewer of a law book owes a duty alike to the 
profession and to the author—to the profession, of ad- 
vising them of the character and execution of the book, 
and to the author, of giving him due credit for work 
well done and as is fitting the subject. This duty is fully 
discharged by a fair, candid and impartial statement 
of whatever merits and demerits the book contains. 
But when the reviewer allows either his own interests 
or his own prejudice to guide his pen, he deserves, and 
is likely to get, only contempt. 

siapetliiasinallipetientatene 
RECENT AMERICAN DECISIONS. 
SUPREME COURT OF ILLINOIS.* 
AGENCY. 

1. Those dealing with agent must examine agent’s au- 
thority: statements of agent.—Parties, in dealing with 
an assumed agent, should be careful to see and be as- 
sured that he is the ageut he represents himself to be, 
and that he is acting within the scope of his powers. 
If a father authorizes his son to act as his agent in re- 
spect to his notes on another, then, to the extent of 
the authority conferred, the acts and statements of 
the son while performing the business of his agency 
will be binding. But authority in a son to keep a 
party’s books and accounts, and to figure the interest 
due on notes, does not show authority in the son to 
collect and settle such notes and accounts. Reynolds 
v. Ferree. 

2. Ratification by adopting unauthorized acts.—The 
doctrine of ratification of an unauthorized act in be- 
half of another is, that the principal shall be fully and 
fairly informed of all the facts and circumstances of 
the transaction. The acceptance of corn in payment 
on notes, not in value equal to the sum due on the 
notes, under an arrangement made by the party’s son 
without authority, will not,bind the father to the son’s 
agreement to take the corn in full satisfaction, unless 
the father is informed of such agreement before he 
accepts. Ib. 

ATTORNEY. 

Power of, to bind client by contract in divorce suit.— 
A party will not be bound by a contract made by her 
attorney employed to prosecute or defend a suit for 
divorce, in respect to her property, where such con- 
tract is made out of court and is not made a part of 
the decree in the suit, without proof of authority in 
the attorney to bind such party, or her acquiescence in 
the same after knowledge of the fact. There is no 
presumption of authority in such case, but the burden 
of proof rests on the party alleging authority, to show 
that fact. Brooks v. Kearns. 


CIVIL DAMAGE LAW. 


1. Action lies for direct damage done by drunken per- 
son.—An action lies for the direct damage done by a 
drunken person, as well as for damages that arise in 





* From N. L. Freeman, Esq., State Reporter. 
in 86 Lilinois Reports. 


To appear 





consequence of the intoxication. Thus, where an in- 
toxicated person on board a freight train, in flourish- 
ing a pistol, shot and wounded another, such other 
was held to have a cause of action against the parties 
causing the intoxication by the sale of spirituous li- 
quors to the person who committed the injury. King 
v. Haley. ; 

2. That intowicated fperson had time to recover from 
intoxication before inflicting injury, no defense.—An 
instruction that, if the person committing an injury 
while intoxicated had sufficient time between the 
drinking and the infliction of the injury to have re- 
covered from the intoxicating effect of such drinking, 
the parties selling the liquor to him were not liable, 
was held erroneous. The only proper question for the 
jury should be whether the drunken man had in fact 
recovered from the effects of drunkenness. Ib. 

POWER OF ATTORNEY. 

1. May be revoked at any time though declared irrevo- 
cable.—The principal may revoke the authority of his 
agent at his mere pleasure, although in its terms the 
authority may be expressly declared to be irrevocable. 
There are exceptions to the rule, when the authority 
or power is coupled with an interest, or where it is 
given for a valuable consideration, or where it is part 
of a security. In these cases it is irrevocable, whether 
so expressed or not. Walker v. Denison. 

2. Right of revocation: remedy of attorney.—Where 
a power of attorney authorized the agent to sell and 
dispose of the principal’s patent-right in all or any 
part of the United States and Territories, and pro- 
vided that the attorney was to account to the princi- 
pal for one-half of the net proceeds derived from sales, 
after deducting all necessary expenses therefrom, and 
declared the power to be irrevocable for two years, 
there being no transfer of any right in the patent, and 
no covenant or undertaking on the part of the attor- 
ney to make expenditures, it was held that the prin- 
cipal might revoke the power at any time, leaving the 
attorney to his action for breach of the covenant not 
to revoke. Ib. 

—_—__>______ 
RECENT BANKRUPTCY DECISIONS. 
COMPOSITION. 


Precludes examination of bankrupt when confirmed.— 
Where a resolution of composition has ‘been adopted 
and confirmed by the requisite number of creditors, 
the right of a creditor to examine the bankrupt under 
section 5086 is suspended. - U. S. Dist. Ct., E. D. New 
York. In re Tifft, 18 Nat. Bankr. Reg. 177. 


CONSIDERATION. 

Voluntary subscription to found a college valid.—In 
order to carry out more fully the objects of its organ- 
ization, the Denison University, in 1865, proceeded to 
raise an endowment fund of one hundred thousand 
dollars, and the bankrupt subscribed two thousand 
dollars thereto. Inthe following year, the university 
having succeeded after great expense in raising the 
full amount of such fund, the bankrupt gave his note 
in satisfaction of his subscription. He subsequently 
subscribed five hundred dollars toward erecting a new 
building for the university, and paid one hundred 
dollars thereon. The building was erected on the faith 
of this and other subscriptions. Shortly after this 


second subscription the bankrupt executed and deliv- 
ered to the university a note, secured by mortgage, 
for seven thousand and five hundred dollars, the 
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amount being made up of the amount of his former 
note, the balance due on the second subscription and 
money borrowed of the university. In a proceeding 
by the assignee to settle and declare the amount and 
priority of liens and for a sale of the bankrupt’s prop- 
erty, 2 supplementary petition was filed asking that so 
much of the university’s claim as was made up of the 
voluntary gifts of the bankrupt be set aside. Held, 
that the claim was valid, that if it was founded upon 
the original subscriptions it would be good; but in 
this case the original subscriptions had been settled, 
satisfied, and paid by the notes, and that after such 
changes and settlements every presumption is in favor 
of the transaction, and the court will not go behind it. 
U.S. Dist. Ct., N. D. Ohio. Sturgis v. Colby, 18 Nat. 
Bankr. Reg. 168. 
FRAUD. 

1. Passive non-resistance of debtor to suit not.— A 
debtor’s passive non-resistance to an action is not nec- 
essarily a fraud on the Bankrupt Act, although he 
may be insolvent in contemplation of that act. Sup. 
Ct., Pennsylvania. Lowchheim v. Henzey, 18 Nat. 
Bankr. Reg. 173. 

2. Bringing goods within reach of execution. —The 
mere fact that the debtor brought or caused goods to 
be brought within reach of the execution a short time 
before the sheriff’s sale, which was closely followed by 
the commencement of proceedings in bankruptcy 
against him, is not sufficient under the Bankrupt Act 
to invalidate the sale. Ib. 

3. Sale under two judgments: preference.—Where a 
sale has been made under two judgments it is not 
invalidated by the fact that the debtor, with a desire 
to prefer either plaintiff, failed to make a defense 
which by law he was entitled to make. Ib. 


————E————— 


NOTES OF RECENT CRIMINAL DECISIONS. 

ARREST: KILLING OFFICER ATTEMPTING TO MAKE 
ILLEGAL, NOT MURDER.—A mittimus issued by the 
clerk of a court improperly and in violation of the law, 
and directing the sheriff to arrest.and imprison the 
party named, will not justify the officer in attempting 
to make such arrest; and the resistance of the party 
by killing the officer does not amount to murder. The 
officer must at his peril see that he has valid process 
in his hands to authorize an arrest. Sup. Ct., Tennes- 
see, April 18, 1878. Poteete v. State (Tenn. Leg. Rep.), 


BURGLARY: EVIDENCE: CORPORATION: PROOF OF 
EXISTENCE DE FACTO SUFFICIENT.—If it be alleged that 
a burglary was committed in the car of a railroad com- 
pany, the corporate character of the company is suffic- 
iently shown by proof that it was, at the time of the 
burglary, a corporation de facto. Sup. Ct., Ohio, Oct. 
18, 1878. Burke v. State. 

WITNESS: HUSBAND AND WIFE: WHEN HUSBAND 
COMPETENT AGAINST WIFE.—In a prosecution of a wife 
for an assault upon her husband, he is a competent 
witness forthe State. Sup. Ct., Ohio, Oct. 18, 1878. 
Whipp v. State. 

_— + 


COURT OF APPEALS ABSTRACT. 


ACTION. 


1. To quiet title, when it lies.—lt is only where there is 
an instrument or proceeding which on its face pur- 
ports to create or convey atitle paramount to that of 
the party seeking relief, or create an incumbrance 





thereon, that an action will lie to set aside such instru- 
ment or proceeding as a cloud on plaintiffs’ title. Judg- 
ment below affirmed. Bockes v. Lansing. Opinion 
by Rapallo, J. 

2. What does not constitute cloud on title.—Plaintiffs 
claimed under a conveyance made by the owner of 
land in September, 1846. Defendants claimed under a 
conveyance made bya receiver of the grantor, ap- 
pointed in proceedings founded on a judgment ren- 
dered in October, 1846. Held, that on the face of the 
conveyances, the defendants had no title against plain- 
tiffs, and an action could not be maintained to set aside 
defendants’ conveyance as a cloud on plaintiffs’ title. 
And if plaintiffs’ conveyance was void as having been 
made in fraud of creditors, they would have no ground 
for maintaining the action as they would have no 
title. Ib. 

3. Action for rents and profits.—An action for rents 
and profits cannot be maintained by one out of pos- 
session. Ib. 

4. Amendment of complaint.—The action was to re- 
move a cloud on title and for rents and profits. Held, 
that the complaint could not be amended by the ref- 
eree at trial, so as to make the action one of eject- 
ment. 

[Decided Sept. 24, 1878.] 
CRIMINAL LAW. 


1. Challenge to jury: for principal cause and favor. 
—In atrial for murder a juror was challenged for prin- 
cipal cause and for favor, and another for favor; each 
said that he had formed an impression as to the guilt 
of the prisoner, from reading the published testimony 
for the people on a former trial of the prisoner for the 
same offense. One stated that it would require evi- 
deuce to remove the impression, but each stated that 
he would give his verdict upon the evidence to be pre- 
sented. Held, that either juror was not an impartial 
one so as to authorize his impaneling under the provis- 
ions of Laws 1872, chap. 475, and the challenge for the 
favor should have been sustained. Thomas v. People, 
67 N. Y., distinguished, for the reason that the im- 
pression of the juror there was derived from the talk 
of the people, and in this case from sworn testimony 
given at a trial. Judgment reversed and new trial 
granted. Greenfield v. People. Opinion per Curiam. 

2. Practice and evidence on challenges.—Under the 
statute making the court the trier of the challenge of 
jurors (Laws 1873, chap. 427),in determining a, chal- 
lenge for favor succeeding immediately one for prin- 
cipal cause, all that has been said by the juror in his 
examination upon both challenges may be considered 
in determining the latter. Ib. 

{Decided Sept. 17, 1878.] 
JURISDICTION. 

1. City court of Brooklyn: waiver by appearance: 
when it does not take place.—The jurisdiction of the city 
court of Brooklyii is limited to causes of action, arising 
within its territorial limits, and cases in which the sub- 
ject of the action is situated, or the party proceeded 
against is served with process within those limits. 
Held, that where none of those elements of jurisdic- 
tion exist the mere appearance of a defendant does 
not preclude him from taking the objection to juris- 
diction. Judgment below reversed. Wheelock v. Lee. 
Opinion by Rapallo, J. 

2. Interposition of demurrer afterward withdrawn 
not waiver.—In this case defendant interposed a de- 
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murrer, which he was allowed to withdraw when he 
put in an answer, setting up want of jurisdiction. 
Held, that he was not precluded by the demurrer from 
setting up the want of jurisdiction. Ib. 

[Decided Oct. 4, 1878.] 


MARINE INSURANCE. 


1. Abandonment of cargo: effect on insurance of 
Sreight.—The owner of aship, cargo and freight insured 
each separately in a different company. Before reach- 
ing the port of destination the ship’was lost, but a por- 
tion of her cargo was saved. The owner abandoned 
the cargo to its insurers, and it came into their hands. 
Whether he abandoned the freight was in dispute. 
The court below charged that there was a total loss of 
the freight even if not abandoned, if no part of the 
cargo in specie came into the hands of the owner. 
Held, erroneous. By the abandonment of the cargo to 
the insurers the right of the owner of the freight 
to collect it was not lost, and if he took no measures 
to protect it, he could not hold the insurers for it. 
Held, also, that a verdict of the jury under the erro- 
neous charge of the judge in favor of the owner against 
the insurers was not a finding that there had been an 
abandonment of the freight. Judgment reversed and 
new trial ordered. Hubbell v. Great Western Insur- 
ance Co. Opinion by Rapailo, J. 

2. What necessary to entitle to recovery of insurance 
without abandonment.—The loss of a vessel and its 
cargo before reaching the port of destination must be 
actual and total to enable the owner of the freight to 
recover of the insurer without proof of abandon- 
ment. Ib. 

8. Rule as to abandonment in this State.—In this 
State the rule is (differing from that in England) that 
in case of an accepted abandonment of the ship be- 
fore the completion of the voyage, the freight must be 
apportioned pro rata itineris, and the part earned be- 
fore the disaster belongs to the ship-owner or his repre- 
sentative, the insurer on freight, and only that subse- 
quently earned to the abandonee of the ship, and the 
abandonment does not deprive the owner of the ship 
of his recourse against the insurer of the freight for 
the portion lost by the abandonment. Ib. 

4. Delivery and collection of freight after salvage.— 
Where acargo is delivered and freight received by a 
ship after a salvage service has been performed, the 
freight as well as the ship and cargo must contribute 
to the salvage, though not completely earned or due 
when the salvage was performed. Ib. 

[Decided Sept. 17, 1878. Reported below, 10 Hun, 167.] 


NEGOTIABLE INSTRUMENT. 

Plea of want of title allowable.—In an action upon 
a promissory note the answer denied that plaintiff 
was the legal owner or holder, or was the real party in 
interest, and alleged that the 8. bank was the owner 
of the note and the real party in interest, and that the 
note was transferred to it instead of plaintiff. On the 
trial the note, indorsed in blank by the payee, was 
produced by plaintiff, and defendant offered to prove 
the allegations of the answer, but the evidence was 
excluded. Held, that the exclusion was erroneous, 
and that defendant was entitled to prove a want of 
title to the note on the part of plaintiff. (Cummings 
v. Morris, 25 N. Y. 625; City Bank v. Perkins, 29 id. 
554; Brown v. Penfield, 36 id. 473; Allen v. Brown, 44 
id. 228; Eaton vy. Alger, 47 id. 345; Sheridan v. Mayor, 
68 id. 30; Gage vy. Kendall, 15 Wend. 640, distin- 





guished.) Judgment below reversed and new trial 
ordered. Hays v. Southgate. Opinion by Hand, J. 
{Decided Oct. 1, 1878. Reported below, 10 Hun, 511.] 


SPECIAL GUARDIAN. 


1. Jurisdiction of Swpreme Court over guardian ap- 
pointed by County Court.—In a proceeding by petition 
before the Supreme Court to compel a special guar- 
dian in proceedings to sell real estate to account, held, 
that the Supreme Court had jurisdiction notwith- 
standing the County Court appointed him, he having 
given a bond according to the statute to account ac- 
cording to the order of any court having authority to 
give direction in the premises. That the County 
Court also had jurisdiction did not affect the matter. 
Such jurisdiction was not exclusive. Order below 
affirmed. Inve Spelman. Opinion per Curiam. 

2. Res adjudicata: whut is not.—The fact that a mo- 
tion was previously decided in the same proceeding in 
the County Court, it not appearing that it was upon a 
question involving the merits of the matter, held, not 
to render the matter res adjudicata. Ib. 

3. Guardian cannot speculate with ward's property.— 
Appellant being the owner of a tax-title to lands 
owned by infants was appointed special guardian in 
proceedings to sell such infants’ interest in the lands. 
Pending the proceedings he sold the tax-title to a third 
party, taking the proceeds for himself. Held, that 
this act was in hostility to the interests of his wards, 
and for the damage done he should make compensa- 
tion. Ib. 

(Decided Sept. 24, 1878. Reported below, 8 Hun, 205.] 


TRIAL BY JURY. 

In civil action, when party entitled to: waiver.—Causes 
of action at law triable by jury, were joined with 
an equitable cause in the same complaint. Held, that 
the defendant was entitled toatrial by jury. If any 
of the grounds upon which a recovery is sought were 
before the adoption of the Constitution redressed by 
an action at law, a party is entitled toa jury. Held, 
also, that by placing the cause on the Special Term 
calendar and noticing it for trial, defendant did not 
waive the right toa jury. Judgment below reversed. 
Wheelock v. Lee. Opinion by Rapallo, J. aw 
[Decided Oct. 4, 1878.] 

Siennidiblainicibanile 

OBITUARY. 
RANCIS HILLIARD, the well-known legal wri- 
ter, died at his residence, Worcester, Mass., on 
the 9th inst. He was born at Cambridge, Mass., in 
1806. He was graduated at Harvard College in 1823. 
After his admission to the bar he practiced for some 
years. He was at one time a Judge of the Massachu- 
setts Insolvency Court, und also sat in the Massachu- 
setts Legislature. But he is best known to the pro- 
fession by the legal treatises bearing his name, which 
are to be found in every law library of any pretension. 
The works written by him comprise treatises upon Ele- 
ments of Law, (a second edition of which in two vol- 
umes has just been issued) Injunctions, Bankruptcy, 
Contracts, Mortgages, New Trials, Taxation, Torts, 
Remedies for Torts, Real Property, Sales, Vendors, 
etc., several of which have passed through from two 

to four editions. 


— Henry Chapin, Judge of Probate and Insolvency 
for Worcester county, Mass., died on Sunday last. 

















THE ALBANY LAW JOURNAL. 


319 




















NEW BOOKS AND NEW EDITIONS. 


EDWARDS ON BAILMENTs. 

A Treatise on the Law of Bailments Contracts connected with 
the Custody and Possession of Personal Property. By Isaac 
Edwards, LL. D. Second edition. Banks & Brothers, 
Albany, 1878. 

NEW edition of ‘‘Edwards on Bailments”’ will 
meet with a hearty welcome from the profession. 

For almost a quarter of acentury the work has held 

an honorable place among our standard treatises and 

in its new formit has even a stronger claim to be 

ranked among the legal classics. Considering the im- 

portance of the subject, the constant recurrence of the 

contracts covered by it, especially, in this commer- 
cial age and country, and the rapid increase of ad- 
judications thereon, it is a matter of some surprise 
that so few attempts have been made to systematize 
and digest it in a regular treatise. In England the only 
treatise to this day is that of Sir William Jones, while 
in this country there are the commentary of Mr.’Justice 

Story, and this work of Prof. Edwards. The Essay 

of Sir William Jones has always been regarded asa 

profound and brilliant performance, and, as a system 
of moral principles and of the doctrines of the Civil 

Law, this reputation was just; but as a discussion of 

a branch of the Common Law it is open to the criticism 

made upon it by Chancellor Kent in Thorne v. Deas, 4 

Johns. 100, who, speaking of one part of it, said,‘‘[t does 

not discriminate well between the cases; it is not very 

profound in research and is destitute of true legal pre- 
cision.” 

The commentary of Mr. Justice Story, while it 
evinced at least the research and learning of Sir Wil- 
liam, showed much'more acquaintance with and regard 
for the Common Law. But even that learned jurist 
and writer allowed his acquaintance with and love for 
the Civil Law to often lead him into positions which 
the Common Law did not justify and which the courts 
have not sustained. 

Prof. Edwards has avoided these errors of his pre- 
decessors and has planted his treatise squarely upon 
the Common Law and the adjudications of the courts 
under it. His design was, as he informs us in his 
Preface, ‘‘ to state the law with clearness and without 
unnecessary discussion, in the belief that legal princi- 
ples fairly stated vindicate themselves.’’ He has given 
more fully than either of the former writers the results 
of the adjudications, and he has stated those results 
in the most perspicuous manner and in such a logical 
order as to develop clearly the underlying principles. 

This edition has been entirely re-arranged and re- 
written, and the work has been much enlarged and 
developed, especially in those parts relating to col- 
lateral securities, fto carriers and to quasi-carriers — 
such as telegraph companies—the law relating to 
which is largely the growth of the last forty years. In 
its general division and treatment of the subject, in its 





| ber, 1877, terms. 


analysis of cases and statements of principles, and in | 


the research and learning it displays, this edition is 
deserving of unstinted praise. 





DiLLoN’s CrkcuIT CouRT REPORTS, VOLUME IV. 

Cases Determined in the United States Circuit Courts for the 
Eighth Circuit. Reported by John F. Dillon, the Circuit 
Judge. Volume IV. Davenport, lowa: Egbert, Fidlar 
& Chambers, 1878. 

The present volume of this valuable series of reports 
contains an unusually large number of important 
and interesting decisions, not only upon general sub- 
jects, but upon the special ones of Bankruptcy, Removal 


| privileged. 


| 


of Causes, National Banking, ete. We have not space 
to notice every case of interest and must content our- 
selves with mentioning a few of those which strike us 
as worthy of selection. North Western Union Packet 
Co. v. St. Louis, p. 10: A municipal ordinance impos- 
ing wharfage dues, for the use of improved wharves, 
graduated by the size of the vessel using the wharves, 
is not unconstitutional. St. Louis National Bank v. 
Pepin, p. 29: An erroneous method of assessing na- 
tional banks for a State tax, the result being correct, 
will not authorize enjoining the tay. United States v. 
Pacific Ruilroad, p. 66: Set-off is not allowable against 
taxes. United Slates v. McKee, p. 128: A pardon after 
conviction for defrauding the revenue isa bar to a civil 
action by the government fora penalty for the same 
offense. Harris v. Exchange National Bank, p. 188: 
Anagreement by a creditor taking a mortgage for his 
debt to keep the mortgage from the record, prevents 
the bankrupt limitation as to preferences running until 
the mortgage is puton record. Harris v. Babbet, p. 
186: The sureties of a bank cashier, chosen fora year, 
are not liable for defaults occurring after the term has 
expired. Thurston v. Union Pacific Railroad Co., p. 
321: Gamblers and monte men, whose purpose in 
traveling in a railway train is to ply their vocation, 
may be excluded. Crocker v. First National Bank of 
Chetopa, p. 358: An assignee in bankruptcy may 
maintain an action against a national bank to recover 
usury paid by the bankrupt. United States v. Payne, 
p. 387: Probate courts of States cannot administer 
estates of Indians maintaining tribal relations toward 
the United States. United Stales v. Boyer, p. 417: An 
abettor of a bankrupt, who violates subdivisions 7 and 
10 of section 5132, U. 8. Rev. Stat., can be proceeded 
against criminally. Lane v. Randall, p. 425: A State, 
by permitting foreigners to vote, does not make them 
citizens of the State. Minnesota Oil Co. v. Collier White 
Lead Uo., p. 431: Contracts by telegraph are governed 
by the same rule as to acceptance as contracts by mail. 
Brooks yv. Mills Co., p. 524: A pleain abatement ina 
Federal court, of action pending in State court for 
same cause not good unless parties are the same. There 
are numerous notes appended to cases throughout the 
volume, evidencing great care and research and adding 
very greatly to the usefulness of the report. 


Iowa Reports, VoLUMF XLVI. 


Reports of Cases in Law and Equity determined in the Su- 
yreme Court of the State of Iowa. a John 8. Runnells, 
porter, Vol. [X., being Vol. XLVI of the series. 


The present volume contains the decisions of the 
Supreme Court of Iowa, made at its June and Decem- 
A number of cases of general inter- 
est appear, among which we notice these: Wyllis v. 
Auk, p. 46: bat money is retained by the agent of 
the borrower from the amount of the principal of a 
loan wiil not make it usurious if it be not proved that 
it was retained by the agent for the lender. Van Pat- 
ten v. Beuls: A person of unsound mind, who becomes 
surety for an antecedent debt, cannot be held, though 
the creditor did not know of the unsoundness of mind. 
Langworthy v. Heeb, p. 64: A wife has no dower inter- 
est in a pre-emption right beld by the husband. State 
v. Mearherter, p. 88: Communications by a client to 
his attorney not relating to his legal business are not 
State v. Wood, p. 116: Where the original 


possession of personal property is innocent, a 


wrongful appropriation of it is not larceny. Ruter v. 
Foy, p. 182 : The doctrine of contributory negligence 
has no application in an action for assault and battery. 
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Dillon y. Allen, p. 299: Recovery cannot be had for 
thrashing grain with a machine which was not pro- 
vided with attachments required by law to be used 
under a penalty. Burch v. Davenport & St. P. R. R. 
Co., p. 449: The State courts have the power to in- 
quire into the truth of the facts alleged in a petition 
for the removal of a cause from a State to a Federal 
court. Lyon v. Railway Puss. Ins. Co., p. 631; Under 
an accident insurance policy stipulating to indemnify 
the insured while totally disabled, total disability in 
his own pursuit alone is not sufficient to entitle to in- 
demnity. State v. Wells, p. 62: The provision in the 
Federal Uonstitution, that no person shall be held to 
answer for an infamous crime except on the present- 
ment of a grand jury, applies only to the exercise of 
Federal power, and does not prohibit municipal cor- 
porations from punishing offenses as they may be au- 
thorized to do by the State. Brunswick v. United 
States Exp. Co., p. 677: Goods were ordered from 
plaintiffs by H. for S. without authority, and were 
sent by express consigned toS. The express company 
delivered them to H. S. refused to pay for them. 
Held, that the express company were liable for the 
value of the goods. The reporting is as is usual in this 
series well done, and the volume is finely printed and 
bound. 


MARYLAND REportTs, VOLUME XLVII. 


everclear ae fs Ce 
ol. XLVI. Containing eases in April and October 
Terms, 1877. Published by authority. Baltimore, 1878. 
These reports appear with commendable promptness, 
the cases in this volume having been decided between 
the 14th of June, 1877, and the 1st of March, 1878. 
There are several cases of considerable general import- 
ance, which we will notice, though the major part of 
the decisions are of local value chiefly. State to use of 
Foy v. Phila., etc., Railroad Co., p. 76: In the absence 
of evidence of negligence in an action for death from 
negligence, it is the duty of the court to withhold the 
case from the jury. Phila., etc., Railroad Co. vy. Lar- 
kin, p. 155: In ejecting a passenger guilty of disorderly 
conduct from a railroad train, no excessive force must 
be used, and if there is, the company will be liable for 
damages caused thereby. Wehr v. German Evangeli- 
cal, etc., Congregation, p. 177: In a contract providing 
for alterations by the parties, an alteration will not 
discharge a surety. Keyser v. Rice, p. 203: A State 
may compel its citizens to respect its laws even be- 
yond its boundaries. Ordway v. Cent. Nat. Bank of 
Baltimore, p. 217: State courts have jurisdiction over 
an action to recover under the national banking act 
double the amount of interest unlawfully taken by a 
national bank. Boyce v. Kalbaugh, p. 334: The con- 
tinuous use of land for twenty years as a place of pub- 
lic burial is presumptive evidence of dedication to 
such purpose, and parties acquiescing in such use are 
estopped from claiming title. McBee v. Fulton, p.403: 
The teport of ex parte judicial proceedings in a news- 
paper is privileged. Mendenhall v. Steckel, p. 453: 
Where land is sold in gross upon a statement of the 
number of acres, quantity is a material consideration. 
Moore v. State, p. 467: Delivery of tobacco to the State 
for inspection under its laws does not make the State 
responsible for the safe keeping of such tobacco. The 
cases are carefully reported, but we think the head 
notes are altogether too diffuse. So much of the rea- 
soning of the court is given therein that it is some- 





times difficult to ascertain therefrom precisely the 
points decided. Otherwise the work of the reporter 


is well done. 
—_——_—_—_— 


NOTES. 

HE October-November number of the Southern 
Law Review is full of excellent articles. The first 
one by Hon. James V. Campbell discusses the defects 
in the jury system. The experience of Judge Camp- 
bell at the bar and upon the bench peculiarly fits him 
to treat upon this subject, which he does in an able and 
attractive manner. Orlando Bump, Esq., the well- 
known writer upon bankruptcy, contributes an able 
practical treatise upon the subject of Anomalous 
Indorsements. ‘The Fourteenth Amendment and 
the Slaughter House Cases” is an elaborate discus- 
sion of the subjects, by William L. Royall, Esq., of 
Richmond. The closing article by Hon. Thomas T. 
Gannt contains some valuable suggestions, as to 
amendments to laws of taxation. The book notices, 
which are quite numerous, are carefully considered and 
very fairin their commendations or criticisms. As 
usual, the digest of cases reported in the different 
law periodicals forms an important feature. This de- 
partment of the Review alone will be found to the 
practicing lawyer worth more than the cost of the 

periodical. 


The Executive Committee of the Illinois State Bar 
Association is energetically making arrangements for 
the annual meeting in January. The bar of each 
county, where no bar association exists, is requested 
to elect on the 7th of December delegates to form a 
County Association and appoint delegates to the State 
Association. This effort of the State Association to 
secure the organization of County Associations, and 
to make the State Association purely a representative 
body, is most judicious, for only by such an organiza- 
tion can a State Bar Association accomplish its full 
mission. The session isto extend over two days and 
the exercises are to consist, among other things, of an 
address by the Hon. O. H. Browning, and a memorial 
address by Mr. Justice C. B. Lawrence upon the life, 
character and services of the late Mr. Justice Breese. 


Miss Belva Lockwood, the Washington female law- 
yer, has been refused permission to practice in the ad- 
jacent Maryland Circuit Court.——-The Supreme 
Court of the United States met on Monday, the 
14th inst. The regular call of cases commenced 
Tuesday. All the judges were present except Judge 
Field, who is detained in California. The docket 
contains 849 cases. The judges are all in excellent 
health, and the court was never in better condition 
for the rapid dispatch of business. 





The British Social Science Association will hold its 
twenty-second annual congress at Cheltenham, from 
October 23d to the 30th, 1878, under the presidency of 
the Right Hon. Lord Norton, K. C.M.G. The de- 
partments will be: I. Jurisprudence and amendment 
to the law; special questions: 1. The codification of the 
criminal law, with special reference to the Attorney- 
General's Biil; 2. Simplification of the evidence of 
title to real property by record of title or otherwise ; 
3. Whether the extinction of all customary and other 
special tenures — the limitation of leasehold terms 
are not desirable; 4. Should the oer jurisdiction 
of magistrates be further extended? 5. The considera- 
tion of the proceedings of the Stockhoim International 
Prison Congress. LI. Pan. Ifl. Health. IV. 
Economy and trade. Vv. 
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CURRENT TOPICS. 


AX official report has just been published on 

French judges and their salaries. The Court 
of Cassation consists of fifty-six members, and their 
salaries aggregate $210,000. The first president has 
a salary of $6,000 a year; the three other presidents 
each receive $5,000 a year; the forty-five councillors 
$3,600 each, and the six functionaries called pro- 
cureurs-général and avocats-général— much like our 
public prosecutors — receive salaries varying from 
$3,600 to $6,000. The several courts of appeal are esti- 
mated to cost $1,207,260 — there being 26 first pres- 
idents, 92 other presidents, 617 councillors, 94 pro- 
cureurs-général and avocats-général, and 61 sub- 
stitutes. The first presidents get, with a few ex- 
ceptions, $3,000 a year, while the majority of the 
other presidents get only $1,500. The salary of the 
councillors of the Court of Appeals is from $1,000 
to $2,000, while that of the procureurs-général and 
avocats-général is not more than $1,200a year. The 
subject of tenure of judicial office is exciting much 
interest in France, Gambetta and the republicans 
having proposed a ‘‘new investiture,” which is a 
euphemism for a reorganization of the courts by a 
deposition of the judges of the Empire and a substi- 
tution of Republicans. 


A committee of English judges, in a report re- 
specting Circuits, make the following sugges- 
tion about juries: ‘‘The present system of lock- 
ing up juries in cases of felony might, we think, be 
usefully amended, as it does in practice tend 
unnecessarily to lengthen time consumed in criminal 
trials on circuits. The fact that a jury cannot sepa- 
rate during a trial for felony led in former days to 
sitting on to finish a case half through the night and 
sometimes longer, when the power of attention on 
the part of the jury had long been exhausted, and 
in consequence much injustice was often done. 
Public opinion would not now tolerate such a prac- 
tice, and quite rightly; but the result is that a 
judge often will not begin a long case in the after- 
noon, from the extreme inconvenience of locking 
up a jury for the night, and so time is lost. Asa 


rule, we think this, with other distinctions between 
the procedure in felonies and misdemeanors, may 
safely be abolished; but we are disposed to think 
that a judge should be intrusted with the power of 


Vor. 18.— No. 17. 





keeping a jury together, in his discretion, in all 
criminal cases, misdemeanors as well as felonies, a 
power not likely to be often exercised, but one 
which it may be useful to possess.” 


It is a little startling to learn that the English 
judges, notwithstanding Fox’s Act, are again fol- 
lowing Lord Mansfield and Mr. Justice Buller in 
their view of the province of the jury in libel cases, 
The Law Journal says that the judges constantly 
take upon themselves to tell juries point blank, not 
only “ this is a libel” but ‘‘ this is a libelous pub- 
lication ;” that it is a malicious libel, a malicious 
publication of defamatory matter. Some of them are 
honest enough to admit that they do this because 
they do not accept the law as declared in Fox’s 
Act. Thus the Lord Chief Justice, with characteris- 
tic frankness, has repeatedly declared that he 
believes his great predecessor, Lord Mansfield, was 
right in respect to the law on the subject, and he 
and most of the judges still follow the old practice 
in actions or prosecutions for libel and tell the jury 
positively that the publication is libelous. This 
was done in the last case of criminal information in 
the Queen’s Bench for libel, and the result was a 
conviction. It has been pretty generally conceded 
by the best judges that the rule established by 
Mansfield was never correct, and that Fox’s Act only 
declared the law of libel as it was, and it is extra- 
ordinary that the English judges should return to 
the old perverted rule at this day, when the whole 
tendency of the law is and ought to be to widen and 
enlarge the liberty of public discussion. 


Judge Yaple, of the Superior Court of Cincinnati, 
expresses the opinion in Compton v. Wilder, 7 Am. 
Law Record, 212, that the governor of a State, on 
whom a demand is made for the surrender of a 
fugitive from justice, has no discretion in the mat- 
ter; and he refers to the recent action of the gover- 
norof Massachusetts in Kimpton’s Case as a violation 
of the law. But the question was not involved in 
the case before Judge Yaple, and his utterances 
have the misfortune of all the other judicial utter- 
ances on the question, of being obiter. The weight 
of these utterances, however, is in favor of Judge 
Yaple’s view. The question was argued at length 
by counsel and considered at length by the court, in 
Kentucky v. Dennison, 24 How. 66, which was an 
action for a mandamus to compel the governor of 
Ohio to surrender a fugitive from justice on the 
demand of the governor of Kentucky; and the 
conclusion was announced that the duty of the 
governor of Ohio to extradite was absolute and not 
discretionary; but this was, strictly speaking, obiter, 
as the decision went upon the ground that the law 
had made no provision for compelling the discharge 
of this duty. In Taylor v. Taintor, 16 Wall. 366, 
Swayne, J., expressed the opinion that ‘‘the duty 
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to surrender is not absolute and unqualified.” He 
instanced the case where the fugitive is imprisoned 
in the demanded State for a violation of its laws, 
and said: ‘*The demands of these laws may first be 
satisfied. The duty of obedience then arises and 
not before.” We do not understand this opinion to 
be in any wise in conflict with that expressed in 
Kentucky v. Dennison ; but if it be, it was more 
decidedly obditer than the opinion in that case. 
Besides the decision of Taylor v. Taintor was by 
an evenly divided court—Justices Field, Miller and 
Clifford dissenting, and Justices Davis and Hunt 
not sitting. So far, then, as the opinion of the 
Supreme Court can have any weight in the matter, 
it is clearly in favor of the view that the governor, 
on whom a demand is made, has no discretion prop- 
erly so called. 


A fuller and more accurate report of Mr. Justice 
Landon’s charge in the Billings case makes it en- 
tirely evident that the expression on which we last 
week commented, was made in a connection which 
rendered it entirely proper. According to that re- 
port the Judge said: 

**You will remember the remarks with which I 
began, that the prisoner is presumed to be innocent 
until he is proved guilty. You are not to suppose 
that your duties or capacities as jurors impose upon 
you as jurors any method of reasoning different 
from that which you hold as men. If you are con- 
vinced as men you are convinced as jurors. You 
have no right to disbelieve as jurors what you 
believe as men.” 

The jury were repeatedly cautioned that their 
verdict must be influenced by nothing which had 
not been openly adduced in evidence. 


A bill is before the Vermont Legislature to reduce 
the salaries of the Supreme Court judges from $2,500 
to $2,000. A salary of $2,500 is not usually re- 
garded as extravagant for a competent judge of a 
court of last resort, even in those States where judi- 
cial talent is not rated high. The Supreme Court 
of Vermont has always enjoyed a good reputation 
for ability, but we much doubt if that reputation 
can be maintained at the figures proposed. Even 
the most disinterested judge could hardly afford to 
serve the State for remuneration so inadequate and 
so much below what he could make at the bar. 


—_——_>——___—_—- 


NOTES OF CASES. 


N Lane v. Fury, 31 Ohio St. 574, a married woman 
sold land and attempted to convey the same, 
but the acknowledgment of the deed was so defect- 
ive that title did not pass. The interest of the 
grantee under that deed was conveyed to plaintiff's 
grantor, who conveyed to plaintiff, by a deed, with 
a general warranty. Thereafter the married woman 
commenced an action against plaintiff to recover 
possession of the premises, and plaintiff commenced 





a counter-action to correct the mistake in the ac- 
knowledgment. In both actions plaintiff was suc- 
cessful. Defendant was notified of the actions and 
requested to defend the one to recover possession, 
but he disregarded the notice and request. This 
action was brought to recover the expenses of plain- 
tiff in those actions for attorney’s fees, copies of 
records, and attending the trials. The court held 
that there was a breach of the covenant of war- 
ranty, and that plaintiff was entitled to recover. 
The general rule in case a title that has been war- 
ranted is attacked by suit, is to allow the pur- 
chaser, as a part of the damages in an action on 
the warranty, the taxable costs incurred in rea- 
sonably defending the suit against the title. In 
the leading case of Smith v. Compton, 3 Barn. 
& Adolph. 407, where there had been a compromise 
with the true owner by the grantee, it was said as 
to the costs the plaintiff had a right to claim 
indemnity, and he is not indemnified unless he 
receives the amount of costs paid by him to his own 
attorney. See, also, Pomeroy v. Partington, 3 Tenn, 
678; Duffield v. Scott, id. 374; Rolph v. Craneh, L. 
R., 3 Exch. 44. With respect to counsel fees and 
such expenses as classed under the head of “ neces- 
sary expenses,” etc., they have in some cases been 
allowed where notice was given, and in others irre- 
spective of notice. Rickert v. Snyder, 9 Wend. 416; 
Drew v. Towle, 10 Fost. 581; Keeler v. Wood, 30 Vt. 
242; McAlpine v. Woodruff, 11 Ohio St. 180; Robert- 
son v. Lemore, 2 Bush, 303; Harding v. Larken, 41 
Ill. 420; Rowe v. Heath, 23 Tex. 620; Sumner v. 
Williams, 8 Mass. 162. See, also, Turner v. Miller, 
42 Tex. 418; 19 Am. Rep. 47, where it was held 
that attorneys’ fees in defending title were not re- 
coverable in such an action. 


In Reinheimer v. Carter, 31 Ohio St. 579, it is held 
that part payment of the consideration of a parol 
promise not to be performed within a year, does not 
withdraw the agreement from the operation of the 
statute of frauds. There are cases that hold that 
complete performance on one side of such an agree- 
ment within the year, if according to the under- 
standing of the parties, prevents the operation of the 
statute. See Donnellan v. Reed, 3 B. & Ad. 899; 
Cherry v. Horning, 4 Exch. 631; Curtiss v. Sage, 35 
Il. 22; Hiliot v. Turner, 4 Md. 76. But in the more 
modern and well-considered cases, the rule is held 
to be that if the agreement or promise sought to be 
enforced is not in writing and was not to be per- 
formed within the year, the statute applies. Pierce 
v. Payne, 28 Vt. 34; Emery v. Smith, 46 N. H.151; 
Frary v. Sterling, 99 Mass. 461; Lockwood v. Burnes, 
3 Hill, 128; Boardwell v. Gilman, 2 Denio, 87. As 
to what constitutes a contract not to be performed 
within a year, see Dickson v. Frisbee, 52 Ala. 165; 
23 Am. Rep. 565, where it was held that a verbal 
contract for a year’s service, to begin on the day 
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following that on which the contract is made, is not 
within the statute. The same conclusion was 
reached by the English Court of Common Pleas in 
Cawthorne vy. Cowdrey, 13 C. B. (N. 8.) 406. See, 
also, Meaher v. Pomeroy, 49 Ala. 146; Gault v. 
Brown, 48 N. H. 183; 2 Am. Rep. 210. 


In Hassell v. Basket, decided by the United States 
Circuit Court for the District of Indiana, on 
the 10th of the present month, one Chaney, who 
was the owner of a bank certificate of deposit, some 
sixty days before his death indorsed it as follows: 
“Pay to Martin Basket, of Henderson, Ky., and no 
one else, then not till my death. My life seems to 
be uncertain. I may live through this spell, then I 
will attend to it myself. Chaney.” He then 
delivered the certificate to Basket, named in the in- 
dorsement. The court held that this did not amount 
to a valid donatio causa mortis. The ground upon 
which the decision was placed was that the testator 
did not by the indorsement part with the control of 
the funds represented by the certificate during his life 
and consequently did not make a gift. To make a 
valid gift causa mortis the title must pass inter vivos, 
and this is not affected by the fact that the donor 
has the right of revocation. The case of Curry v. 
Powers, 16 Alb. L. J. 117, decided by the New York 
Court of Appeals, is similar to the one at bar. 
There a father, who desired to make a gift of $6,000 
to each of his two sons, delivered to each of them a 
check for that amount on a savings bank where he 
had money deposited more than sufficient to pay 
the checks. These checks were made payable four 
days after his death. When he delivered the checks 
he remarked that he put the gift in the shape he 
did because he wanted the control of the money 
while he lived and to receive the interest. The 
court held that this did not constitute a valid 
donatio causa mortis, In Burke v. Bishop, 27 La. 
Ann. 465; 21 Am. Rep. 567, on the day before he 
died, one having a bank check drawn by another to 
his order, indorsed it in blank and gave it to defend- 
ant. This was held to be a valid gift. See, also, 
Hill v. Stevenson, 63 Me. 364; 18 Am. Rep. 231; 
Minor v. Rogers, 40 Conn. 512; 16 Am. Rep. 69; 
Tillinghast v. Wheaton, 8 R. I. 536; 5 Am. Rep. 
621; Gardner v. Merritt, 32 Me.78; 3 Am. Rep. 115. 


In Blakey v. Johnson, 13 Bush, 197, it is held that 
where the maker of a note affords an opportunity 
for alteration, he is bound to the innocent holder of 
the altered note. In this case a blank line, extend- 
ing nearly across the face of the note, was ieft in its 
body, and the words “interest to be paid semi- 
annually” were inserted. The court held that the 


maker of the note was not released by the alteration. 
The same doctrine was held in Garrard vy. Haddun, 
67 Penn. St. 82; 5 Am. Rep. 412, where the maker 





of a promissory note in the usual form was negligent 
in leaving a blank between the words, indicating 
the amount for which the note was drawn, and the 
word “dollars,” and the blank was fraudulently 
filled up so as to increase the amount of the note, 
the alteration being imperceptible. Also in Rain- 
bolt v. Eddy, 34 Iowa, 440; 11 Am. Rep. 152, where 
the alteration consisted in filling up a blank left in 
a note so as to make it draw interest at ten per cent. 
But in Holmes v. Trumper, 22 Mich. 427; 7 Am. 
Rep. 661, where a blank in a promissory note, 
drawn on a printed form, after the words “ interest 
at,” was filled up after execution with the words 
‘*ten per cent,” it was held that the note was void 
as to the maker in the hands of a bona jide holder 
before maturity. And in Wait v. Pomeroy, 20 Mich. 
425; 4 Am. Rep. 395, the distinction of a memoran- 
dum written under a promissory note and qualifying 
it, renders it void in the hands of a bona fide holder 
without knowledge of the alteration, and the same 
is held in Benedict v. Cowden, 49N. Y. 396; 10 Am. 
Rep. 382. See, also, Abbot v. Rose, 62 Me. 194; 16 
Am. Rep. 427; Bruce v. Westcott, 3 Barb. 371; Red- 
lich v. Doll, 13 Am. Rep. 573; McGrath v. Clark, 15 
id. 372; Yocwm v. Smith, 14 id. 120; and notes upon 
the subject of alterations, 17 Am. Rep. 97; 18 id. 
575; 7 id. 669; 11 id. 153; 10 id. 389. 


In Rugh v. Ottenheimer, 6 Oregon, 231, it is held 
that marriage is a contract swi generis and is not sub- 
ject to the constitutional inhibition of legislative 
acts impairing the obligation of contracts. Whether 
a State Legislature has authority to pass a law declar- 
ing a marriage void, or to award a divorce, has inci- 
dentally come in question in several cases. And it 
has been denied that the States are without this 
power. In Maguire v. Maguire, 7 Dana (Ky.), 183, 
it is said: ‘‘ Marriage being much more than a con- 
tract and depending essentially on the sovereign 
will, is not, we presume, embraced by the constitu- 
tional interdiction of legislative acts impairing the 
obligations of contracts.” But Kent says: ‘“‘A 
dissolution of the marriage obligation, without any 
default or assent of the parties, may as well fall 
within the prohibition of the Constitution as any 
other contract, for a valuable consideration. A 
man has as good a right to his wife as to the prop- 
erty acquired under the marriage contract, and to 
divest him of that right, without his default 
and against his will, would be as flagrant a violation 
of the principles of justice as a confiscation of his 
estate.” 1 Kent’s Com. 417. And the general view 
seems to be that a State Legislature does not possess 
the power to dissolve the marriage contract against 
the will of a party who is not in default. 2 Story’s 
Const. Law, 259; Clark v. Clark,10 N. H. 385; 
Cronise v. Cronise, 54 Penn. St. 255; Carson v. 
Carson, 40 Miss, 349; Adams v. Palmer, 51 Me. 480 
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NOTES IN THE LAW OF IMPLIED WAR- 
RANTY. 


HE rule caveat emptor, abstractly immoral and 
unjust, is, under the exceptions and limitations 
which have been made toit, as reasonable and equi- 
table a rule of business as could well be devised. 
We purpose in this article to state in a brief and 
somewhat desultory manner some of the exceptions 
to the rule which are usually classed under the head 
of implied warranty. 

It is a well-established doctrine that the vendor 
of an article, manufactured by him for a particular 
purpose, impliedly warrants it against all such de- 
fects as arise from his unskillfulness either in select- 
ing the materials or in putting them together and 
adapting them to the required purposes, and it is im- 
material whether the manufacture of the article 
precedes or follows the sale, provided the vendor is 
the manufacturer. Beals v. Olmstead, 24 Vt. 114; 
Pease v. Sabin, 38 id. 482; Jones v. Bright, 5 Bing. 
533; Bragg v. Morrill, 49 Vt. 45; 8. C., 24 Am. 
Rep. 102; Leopold v. Van Kirk, 27 Wis. 152; Brown 
v. Murphee, 31 Miss. 91; Cunningham v. Hall, 1 
Sprague, 404; Beers v. Williams, 16 Ill. 69; Walton 
v. Cody, 1 Wis. 420; Brenton v. Davis, 8 Blackf. 317; 
Robinson Machine Works v. Chandler, 56 Ind. 575; 
Fisk v. Tauk, 12 Wis. 276; Rogers v. Niles, 11 Ohio 
St. 48. But see Matthews v. Harston, 3 Pittsb. 149, 
wherein the seller of his own manufactured articles 
was held to no higher obligation than the vendor of 
goods of another’s make. 

There is also an implied warranty against latent 
defects growing out of the process of manufacture 
(Hoe v. Sanborn, 21 N. Y. 552), but not against latent 
defects in the materials employed. Id., wherein 
the cases are reviewed at length. 

If the buyer buys a specific article from the manu- 
facturer, relying on his own judgment, there is no 
implied warranty that it will answer the use for 
which it is purchased. Chanter v. Hopkins, 4M. & 
W. 399; Ollivant v. Bayley, 5 Q. B. 288; Archdale 
v. Moore, 19 Ill. 565; Whitmore v. South Boston Iron 
0o., 2 Allen, 58. 

The rule was stated by Mr. Justice Mellor in Jones 
v. Just, L. R., 3 Q. B. 197, as follows: ‘‘Where a 
manufacturer or dealer contracts to supply an arti- 
cle which he manufactures or produces, or in which 
he deals, to be applied to a particular purpose, so 
that the buyer necessarily trusts to the judgment or 
skill of the manufacturer or dealer, there is in that 
case an implied term of warranty, that it shall be 
reasonably fit for the purpose to which it is to be 
applied.” 

The same judge further said: ‘‘ Where a manu- 
facturer undertakes to supply goods manufactured 
by himself or in which he deals, but which the 
vendee has not had the opportunity of inspecting, it 
is an implied term in the contract that he shall sup- 
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ply a merchantable article.” Id.; Laing v. Fidgeon, 
4 Camp. 169; 6 Taunt. 108. And see Gammell vy. 
Gunby, 52 Ga. 504; Rice v. Forsyth, 41 Md. 889; 
Hoe v. Sanborn, 21 N. Y. 552; Brown v. Sayles, 27 
Vt. 227; Whitmore v. South Boston Iron Oo., 2 Allen, 
58; Dutton v. Gerrish, 9 Cush. 89. 

Whether or not an article has been sold for a par- 
ticular purpose is a question of fact for the jury. 
Randall v. Newson, 2 Q. B. Div. 102. 

In purchasing from a manufacturer, the implied 
warranty is that the article will reasonably perform 
all the operations and purposes that articles of the 
particular kind contracted for would perform, and 
not that it will perform what articles of a different 
kind though of the same general class would per- 
form. Robinson Machine Works v. Chandler, 56 Ind. 
575. 

Where the vendor, in an executed sale of an 
article for a specific purpose, is not the manufacturer 
thereof, a warranty of fitness is not implied merely 
because the vendor knew that the article was in- 
tended for such purpose. Bartlett v. Hoppoch, 34 
N. Y¥. 118; Deming v. Foster, 42 N. H. 165; Mason 
v. Chappel, 15 Gratt. 572; Dickson v. Jordan, 11 
Ired. 166; Kohl v. Lindley, 39 Ill. 195; Humphreys 
v. Comline, 8 Blackf, 508. But see Beals v. Olm- 
stead, 24 Vt. 114. 

The rule is otherwise where the contract is execu- 
tory. Pacific Iron Works v. Newhall, 34 Conn. 67; 
Hamilton v. Ganyard, 34 Barb. 204; Kingsbury v, 
Taylor, 29 Me. 508; Hanks v. McKee, 2 Litt. (Ky.) 
227; McClung v. Kelley, 21 Iowa, 508. And see note 
to Boyd v. Wilson, post. 

In Dounce v. Dow, 64 N. Y. 411, the defendants 
ordered of plaintiff, a dealer in, but not a manufac- 
turer of, iron, ten tons of ‘‘ XX pipe iron,” to be 
used in the manufacture of castings for farming im- 
plements which required soft, tough iron. Plaintiff 
forwarded iron of the brand specified and billed it 
as such, which was accepted by defendant, without 
testing, and a large portion used, when it was dis- 
covered to be hard and brittle and unfit for the 
required purpose. In an action upon a note given 
for the purchase-money, wherein defendant set up 
as a counter-claim the damages sustained by the use 
of the iron, it was held that there was a warranty 
of the character of the iron as ‘‘ XX pipe iron,” but 
not as to any certain quality of that brand, as plain- 
tiff could not be presumed to know the precise 
quality of every lot bought and sold by him, and 
that plaintiff, in the absence of fraud, was only 
bound to deliver iron of the specified brand; and 
that it was not enough that plaintiff knew the pur- 
pose for which it was required, and that to bind 
him to deliver the quality required defendant should 
have exacted a specific warranty. Church, C. J., 
said: “The article ordered was ‘XX pipe iron,’ 
and the same was forwarded and billed as such. 
This was a warranty of the character of the article 
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within the decision in Hawkins v. Pemberton, 51 N. 
Y. 198, which modified, to some extent, the earlier 
decisions of Seizas v. Woods, 2 Caines, 48, and Sweet 
v. Colgate, 20 Johns. 196. The words ‘pipe-iron’ 
referred to the furnace where manufactured, and 
‘XX’ to the brand indicating the quality. The 
plaintiff was not a manufacturer, but a dealer in 
‘pig metals,’ and was not presumed to know the 
precise quality of every lot of pigs bought and sold 
by him, bearing that brand, and hence cannot be 
held to have warranted that the pigs in question 
were of any certain quality. Hoe v. Sanborn, 21 N. 
Y. 552. There was no fraud. Both parties sup- 
posed, doubtless, that the iron was first quality for 
the purpose for which it was intended. But it is 
not enough that the plaintiff knew such purpose. 
34 N. Y. 118. The defendant should have exacted a 
specific warranty, and then both parties would have 
acted understandingly. If the defendants had ordered 
XX pipe iron, which was tough and soft, and fit for 
manufacturing agricultural implements, and the 
plaintiff had agreed to deliver iron of that quality, a 
warranty would have been established which, proba- 
bly, within the case of Day v. Pool, 52 N. Y. 416, would 
have survived the acceptance of the article. Here 
both parties acted in good faith. The defendants 
ordered simply XX pipe iron, supposing that such 
iron was always tough and soft. The plaintiff for- 
warded the iron under the same impression. The 
iron proved to be brittle and hard, and the question 
is, which party is to bear the loss? The plaintiff (in 
the absence of fraud) was only bound by his con- 
tract, which was to deliver XX pipe iron, and we 
are now assuming that such iron was delivered. If 
so, he was relieved from liability. 

In Randall v. Newson, 2 Q. B. Div. 102, it was 
laid down as a general principle that on the sale of 
an article for a specific purpose, there is an implied 
warranty that it is reasonably fit for the purpose, 
even as against latent defects. In that case the 
plaintiff ordered and purchased of the defendant, 
who was a coach builder, a pole for his carriage. 
The pole broke while in use, and plaintiff's horses 
became frightened and were injured. In an action 
for the recovery of damages, the jury found that 
the pole was not reasonably fit for the carriage, but 
that defendant had been guilty of no negligence. 
It was held that the plaintiff was entitled to recover 
the value of the pole and also the damages sus- 
tained, if it appeared that the injury was the 
natural consequence of the defect in the pole. 

In Ball,v. Robinson, 10 Exch. 342; S. C., 24 L. J. 
Exch. 165, it was held that an implied warranty 
only extends to the condition of the goods when 
they leave the vendor’s possession, and that in the 
absence of express stipulation he is not liable for 
any deterioration of quality rendering them unmer- 
chantable at the place of delivery, if such deteriora- 
tion result necessarily from the transit. 





Where perishable goods are sold to be shipped to 
a distant market, a warranty is implied that they 
are properly packed and fit for shipment, but not 
that they will continue sound for any particular or 
definite period. Mann v. Hverston, 32 Ind. 355; 
Leopold v. Van Kirk, 27 Wis. 152. 

But in Oushman v. Holyoke, 84 Me. 289, where 
goods were sold to be taken by the purchaser to a 
distant place, there to be measured and paid for 
according to measurement, and in the transit thither 
a depreciation and loss, commonly incident to such 
passage, occurred without fault of the purchaser, 
the latter was held not to be chargeable with the 
loss. 

In McGraw v. Fletcher, 35 Mich. 104, Mr. Justice 
Graves lays down the proposition that where there 
is an express warranty there is no room for implica- 
tion, And this was also held in Lanier v, Auld, 1 
Murph. (N. C.) 138; 8. C., 3 Am. Dec. 680; Willard 
v. Stevens, 24 N. H. 271; Deming v. Foster, 42 id. 
165; Gill v. Kaufman, 16 Kans, 571, and seems to 
be the English rule. Benj. on Sales (2d Am. Ed.), 
§ 666. But the Supreme Court of Wisconsin hold 
otherwise. Merriam v. Field, 24 Wis. 640; Boothby 
v. Scales, 27 id. 626. 

While in the sale of an existing chattel the law 
does not, in the absence of fraud, imply a warranty 
of the quality or condition of the chattel, yet where 
the sale is of a chattel as being of a particular 
description, it does imply a warranty that the article 
sold is of that description. Bridgev. Wain, 1 Stark. 
504; Sheperd v. Kain, 5 B. & A. 210; Hogins v. 
Plympton, 11 Pick. 99; Lamb v. Crafts, 12 Metc. 
355; Bradford v. Manley, 13 Mass. 139; Winson v. 
Lombard, 18 Pick. 60; Hawkins v. Pemberton, 10 
Am. Rep. 595; §. ©, 51 N. Y. 198; Wolcott v. 
Mount, 20 Am. Rep. 425; 8. C., 9 Vroom, 496. 

So where an article is sold as a certain described 
commodity, and there is no opportunity for the 
buyer to inspect it, there is an implied warranty 
that it is of the description named and salable in 
the market under that description. Gardner v. 
Gray, 4 Camp. 144; Boorman v. Jenkins, 12 Wend. 
566; Beebe v. Roberts, id. 418; Waring v. Mason, 18 
id. 425; Salisbury v. Stainer, 19 id. 159; Allan v. 
Lake, 18 Adol. & Ell. 561. 

Thus in Hawkins v. Pemberton, 10 Am. Rep. 595; 
8. C., 51 N. Y. 198, an article sold at auction was 
described as ‘‘blue vitriol, sound and in good 
order.” It had the appearance of that article, and 
by no test practicable at the time could it be dis- 
tinguished from it. It was in fact saltzburger or 
mixed vitriol. The court held that the jury might 
find a warranty implied that the article was blue 
vitriol. The prior cases of Sweet v. Colgate, 20 


Johns. 196, and Seizas v. Wood, 2 Caines, 48, were 
disapproved. 

In Wolcott v. Mount, 18 Am. Rep. 488; S. C., on 
appeal, 20 id. 425; 9 Vroom, 496, a market gardener 
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applied to a dealer in vegetable seeds for ‘‘early 
strap-leaf red-top turnip seed,” and seed was sold 
to him as such. It turned out to be another kind 
of turnip seed. The vendor sold in good faith and 
with knowledge of the purpose for which the seed 
was required. The Supreme Court of New Jersey 
held, in an elaborate opinion reviewing the cases, 
that an implied warranty might be found that the 
seed was as described, and this decision was affirmed 
on appeal, and it was held that the vendor was lia- 
ble for the difference between the value of the crop 
actually produced and that which would have been 
produced by the described seed. 

White v. Miller, 7 Hun, 427, was a similar case. 
There it appeared that in the fall of 1867 the de- 
fendant told plaintiffs, who were market-gardeners, 
that he had raised that year 200 pounds of large 
Bristol cabbage seed, the same as he had sold plain- 
tiffs that year, and advised the latter to come early 
for it. In the spring following the plaintiffs went 
to defendant’s seed store and ordered six pounds of 
“large Bristol cabbage seed.” Seed was sent to 
plaintiffs in a package marked ‘‘large Bristol 
cabbage,” and the bill was for ‘‘six pounds large 
Bristol cabbage.” The seed was planted but failed 
to produce a crop of large Bristol cabbages. . In an 
action for damages, the referee found that the seed 
was raised upon stocks of Bristol cabbage, but that, 
by reason of the proximity of other cabbage belong- 
ing to defendant, the pollen of which had fertilized 
the Bristol cabbage stocks, the seed was impure and 
not genuine Bristol cabbage seed. The referee 
found that there was an implied warranty that the 
seed would produce large Bristol cabbage, that 
there was a breach of that warranty, and that the 
plaintiffs were entitled to recover the difference in 
value between the crop produced and that which 
would have been produced by the pure seed. This 
judgment was affirmed at General Term of the Su- 
preme Court, but was reversed by the Court of Ap- 
peals in a judgment which has not yet been reported. 
The reversal was, however, solely on the ground of 
the admission of improper evidence. The court 
held that a warranty was properly implied and that 
the rule of damage was the correct one. 

In the course of an able opinion, Andrews, J., 
stated the rule we are now considering, as follows: 


‘* A dealer, who sells an article describing it by 
the name of an article of commerce, the identity of 
which is not known to the purchaser, must under- 
stand that the latter relies upon the description, as 
a representation by the seller that it is the thing 
described ; and this constitutes a warranty.” 


The court further held that the defendants having 
grown the seed, there was, within the rule of Hoe v. 
Sanborn, 21 N. Y. 552, an implied warranty that 
the seed was free from latent defects arising from 
the mode of cultivation. 





INSTITUTES OF EQUITY AS REVEALED 
THROUGH ITS LEADING MAXIMS. 


BY JOHN ORDRONAUX. 


ROM time immemorial maxims have been consid- 

ered as a necessary portion of the rules of law, and 
it has even been said that they are of the same 
strength as acts of Parliament, when they have re- 
ceived judicial approbation. It would seem, also, that 
a certain element of age is required to give them legal 
flavor as well as the right to be, for there are no new 
maxims forming, and the most recent date back to the 
days of feudalism, when the field of English jurispru- 
dence was too limited to afford materials for a system 
of law adequate to the state of society, and resort had 
to be made to that exhaustless mine of philosophical 
jurisprudence, the civil law, for rules of practice, as 
well as principles of obligation. Grand as these rules 
appear in the pithy, sententious expression of a 
maxim, and effective as they must have been when 
wielded by the civilians and old lawyers as part of the 
forensic artillery of their day, they have gradually 
succumbed to the more telling ‘‘ points’’ with which 
the modern pleader’s brief now bristles. It has been 
with them as with the crossbow and the arquebuss of 
our ancestors, and, although Poictiers was won with 
the former and Cressy with the latter, no lawyer 
could, to-day, undertake to enter the lists of conten- 
tious litigation armed only with a high-sounding un- 
qualified maxim. A case resting on that alone would 
soon go down before the fire of many concurrent au- 
thorities, boring it through and through with qualify- 
ing principles and statutory modifications. It gives 
one a chill, for example, to hear that archaic maxim, 
“sic utere tuo ut alienum non ledas,’’ pronounced 
“mere verbiage’’ by an English judge.* And when 
Mr. Choate deliberately stigmatized those uncondi- 
tional dogmas of political freedom in our Declaration 
of Independence as “ glittering generalities,’ it really 
seemed as though the American eagle had lost the fee 
simple to her patrimonial nest. 

The real practical use of maxims at common law 
has, in large measure, given place to different forms of 
stating the propositions involved in a modern issue. 
Possibly we do not unfold these statements as subtly 
as did the ancient pleaders in their progress toward 
joining issues; but whatever we may have lost in that 
particular we have certainly gained in many others, 
whether in forms of allegation, or in matters of de- 
fense, since every thing to-day tends toward simplifi- 
cation of averment. In this respect, therefore, the 
New York Code stands as a model in requiring in the 
very first pleading in an action ‘“‘a plain and concise 
statement without unnecessary repetition.” 

But the case is somewhat different in equity, where 
the ethical basis of the judicature does not permit of 
entirely dispensing with or superseding the use of the 
maxim. There the maxim forms, in fact, the reason 
of the rule under which alone .the jurisdiction can 
take cognizance of the issue, or apply the remedy 
prayed for. The maxim is the guide in such a field, 
of the limits within which experience and custom 
have taught the tribunal to exercise its functions. 
Hence the persistence with which maxims in equity 
have continued to inform the conscience of the court, 
as a means to agreement and concurrence in exposition 
of principles. Starting with the essential ideas under- 





* Bonomi v. Backhouse, 27 L. J. (N. 8.) 388, Q. B. 
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lying the foundations of equity as a department of 
judicature never to be dispensed with under any sys- 
tem of laws, a few illustrations of the informing char- 
acter of its maxims will serve to show that it is insep- 
arable from law, however the latter may be adminis- 
tered, whether as a written or an unwritten rule of 
conduct prescribed by some sovereign authority. 

It would be a profitless task at the outset to discuss 
the merits of the various senses in which the term 
“Equity ” has been interpreted by writers in every age. 
By some it has been treated as synonymous with nat- 
ural justice; by others as a system of rules intended 
to mitigate the occasional hardships of positive law. 
But in either view, its origin is always referred to the 
necessity of supplying some existing deficiencies in 
the means of enforcing obligations termed imperfect 
at law, or of mitigating the rigors of a general rule as 
applied to a particular case. If any single definition 
of asystem thus complex and extensive can be given, 
it will be found most nearly expressed in that of Aris- 
totle, who terms it, ‘‘ the correction of the law wherein 
it is deficient by reason of its universality.”* Both 
Grotius and Puffendorff adopt it with approbation,+ 
and it seems to have been recognized in this, its true 
sense, in the jurisprudence of Rome; for the Pan- 
dects, in describing the province of the Jus Pretorium, 
as contradistinguished from the Jus Civile expound 
the precise ideas of equity which all modern courts 
entertain. “Jus autem civile est, quod ex legibus, 
plebiscitis, senatus consultis, decretis principium, auc- 
toritate prudentium venit. Jus Pretorium est, quod 
pretores introduxerunt adjuvandi, vel supplendi, vel 
corrigendi juris civilis gratiw, propter utilitatem pub- 
licam, quod et honorarium dicitur ad honorem preeto- 
rium sic nominatum.”’ ¢ 

Blackstone asserts that “equity is the soul and 
spirit of all law; positive law is construed, and ra- 
tional law is made byit. In this, equity is synony- 
mous with justice; in that, to the true and sound in- 
terpretation of the rule.’’§ From all these interpreta- 
tions, it may be said that equity in its systematic ap- 
plication to law is that phase of natural justice not 
expressly promulgated in legislative enactments, or 
the rules of the common law, but which is left in each 
particular case to be applied according to the merits 
of the parties in interest, and under the analogies fur- 
nished by legal rules. 

The assertion of Blackstone that ‘‘ Equity is the soul 
and spirit of the law’ prepares us at once to perceive 
that natural equity is, to a very large extent, not only 
inwoven into every system of law, but is, in fact, ad- 
ministered by courts ex necessitate, because constituting 
the only true basis of justice. If Equity inthe broadest 
sense of the term be the soul of the law, then law is 
simply its instrument, and justice the end for which 
the instrument is applied. When it is said also that 
Equity, technically considered, is more flexible than 
law, and can adapt itself to all the various circumstan- 
ces which may arise,it is not’ intended that Equity acts 





* Ethic. Nicom., lib. 5, cap. 14. 

+ “ Correctrix ejus in quo lex propter universalitatem de- 
ficit; fit autem ea correctio non tollendo legis obliga- 
tionem, sed declarando legem in certo casu non obligare.”’ 
Grotius de Aequitale, ch. 1, §3; Puffendorff, L. N., ch. 22, 
$21; Story’s Equity Jurisp., §3; Fonblanque’s Eq., lib.1, 
cap. 1, § 2. 

+ Dig., lib. 1, tit.1, § 7. 

$1 Blacks. Comm. 61; Taylor’s El. Civil Law, 98; Story's 
Equity Jurisp., cap. 1. 





without precise rules, but that, while it is generally 
guided by analogies of law, wherever there is a concur- 
rence of the two jurisdictions, it may and often does 
alter and modify the application of those analogies, 
whenever it has exclusive authority in the premises. 
Hence the jurisdiction of Equity may be either concur- 
rent with, or exclusive of, that of law. 

The ethical basis of Equity has always been recog- 
nized as its most substantial vindication, and it would 
seem to have acquired even in the jurisprudence of 
antiquity, proportions so incommensurate with the 
general tone of the rival civil law, that christianity has 
added but little to its general principles as then promul- 
gated. Indeed, the superlative value attached toit asa 
director of administrative justice is emphatically pro- 
mulgated by Paulus.* ‘In omnibus quidem, maximé 
tamen in jure, cequitas spectanda est.”” Even the Emperor 
Constantine did not arrogate to himself the legal om- 
nipotence of Justinian’s quod placuit principe, legis 
habet vigorem, but modestly and deferentially announces 
that ‘‘placuit in omnibus rebus preecipuum esse justitia, 
equitatisque scripte, quam stricti juris rationem,”’+ 
which wasa virtual admission of the supremacy of 
equity not alone over the law, but over the law-maker 

In this connection we may quote Mr. Maine, who 
thus describes the universal influence of Equity: ‘‘The 
Equity of Rome, it should be understood, even when 
most distinct from the Civil Law, was always adminis- 
tered by the same tribunals. The Pretor was the 
chief equity judge as well as the great common law 
magistrate, and as soon as the Edict had evolved an 
equitable rule, the Prator’s court began to apply it, 
in place of or by the side of the old rule of the Civil 
Law, which was thus directly or indirectly repealed 
without any express enactment of the Legislature. 
The result, of course, fell considerably short of a com- 
plete fusion of law and equity, which was not carried 
out till the reforms of Justinian. The technical sey- 
erance of thetwo elements of jurisprudence entailed 
some confusion, and some inconvenience, and there 
were certain of the stubborner doctrines of the Civil 
Law,with which, neither the authors nor the expositors 
of the Edict had ventured to interfere. But at the 
same time there was no corner of the field of jurispru- 
dence which was not more or less swept over by the in- 
fluence of Equity.’’ Maine’s Ancient Law, p. 67. 

It was, therefore, but a natural consequence of the 
presence of this leavening principle in Roman juris- 
prudence, that the compilers of the Digest should have 
given it something more than an incidental recogni- 
tion, and placed it at the foundation of their judicature, 
by constituting it the arbitrator in all cases involving 
technical obligations at law. ‘‘ Si quis autem constit- 
uerit, quod jure civilet debebat, jure preetorio non de- 
bebat, id est per exceptionem, an constituendo teneatur 
queritur ? Et est verum (ut et Pomponius scribit), ewm 
non teneri, quia debita juribus non est pecunia que 
constituta est.’’§ 

Sed et is qui honoraria actione, non jure civili obliga- 
tus est, constituendo tenetur. Videtur enim debitum, 
et quod jure honorario debetur. || Hence it was obli- 
gatory upon the Pretor in all cases involving an equi- 





* Digest.flib. I. tit 17. 

+Impp. Constantinus et Licinus ad Dionysium Code, Lib. 
III, tit. 1, 1. 8. . 

+ Suivant la subtilité du droit. Pothier ad Pandect. 

§ Digest, lib. XIII, tit. 5, 1. 8, $2. 

i Ibid. 1.1, $8. 
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table right to grant a remedy, while specially restricted 
from doing so where the obligation wus one arising 
upon a technical construction of law. 

Grotius unfolds these principles in the following 
terms: ‘The equality required in the principal act of 
a bargain is, that no more be exacted than what is just 
and fit, which can scarce ever be observed in agree- 
ments of bounty and beneficence, for, if Iagree to take 
somewhat by way of reward, either for what I have 
lent you, or for my diligence in executing your orders 
or for my care in looking after what you intrusted me 
with, I dono wrong, I only mix the contract by making 
it partly permutatory and partly gratuitous. But in 
all permutatory contracts this equality is to be punc- 
tually observed; nor must any one pretend, that what 
is promised more than is due by either party, is to be 
looked on asa present. For this is seldom the design 
of those that make such contracts, nor is it to be pre- 
sumed, unless it appear so. For whatsoever men 
promise or give, they are supposed to do it, in pro- 
portion to what they are to receive, and as something 
due only upon the square.* 

“There now remains the equality required in the 
thing itself that is bargained for, consisting in this, 
that, though nothing was concealed that ought to have 
been discovered, nor any more exacted than what was 
thought to be really due, yet if there be found any 
inequality in the thing itself, though neither party was 
to blame for it, as suppose there was some unknown 
defect, or there was a mistake in the value, yet in this 
case must the inequality be made up, and he who has 
too much, must give it to him who has too little, 
because, in the contract, it either was, or ought to 
have been proposed, that both sides should be dealt 
with alike and upon the square.”’ + 

In all consensual contracts, as Grotius thus points 
out, the basis of obligation is a mutual benefit in con- 
templation, and the animus of the parties is to be de- 
duced from the terms thus voluntarily imposed upon 
themselves. The element of consideration is one 
much more difficult to determine, since it rests upon 
motives not always, nor even often, apparent in the 
history of the transaction. And these motives, so far as 
they are influenced by assumed knowledge of the value 
of a thing or a service, may prove to have rested upon 
self-deception as well as fraudulent description or con- 
cealment on the part of others, and to that extent may 
furnish grounds for the intervention of equity. A man 
is never presumed to intend wrong, either to himself 
or to his interests. Hence, wherever such arises from 
the very nature of the contract and not as an ulterior 
consequence of it, there may be said to exist a just 
claim for an equitable adjudication of interests between 
the contracting parties. The equities of a contract 
must be equal in obligation, however much its terms 
may impose of seeming inequality in execution, for 
inequality may be apparent only interms and yet not 
so in substantive results. 

Says another authority on this subject: ‘* Equity is 
that which is commonly called equal and good, and 
sometimes equal and just; a mitigation or moderation 
of the law written in some circumstances, either of the 
things themselves, the persons, or of the times. Law 


is that which maketh all things straight. Equity is 
that which dispenseth with many points of the law. 

Equity is a reasonable measure, containing in itself 
a fit proportion and rigor, so that it differeth from law 
in this: that law is a determinate sentence set down 
according to the rules of the law. But Equity is a 
certain proportion and allay, upon good occasions set- 
ting on side the common rules of the law, and so they 
call it a ruled kind of justice, allayed with the sweet- 
ness of mercy. * » * * >. 8 
And to be short, Equity is the correction or amend- 
ment of a good law, which is defective in some part, 
by reason of the generalities of it. 

Strict law doth set down ina general sort what it 
enacteth, and is severe and not to be moved one way 
or other; it taketh order for things once for all; the 
grounds and principles which it bringeth forth are 
universal and full of severity and sharpness, from 
which rules it will not start aside, no not the breadth 
of an hair. But Equity is fitly compared to a shoe- 
maker’s shop that is well furnished with all sorts and 
manner of lasts for men’s feet, where each man may be 
sure to find one last or other that shall fit him, be he 
great or small. Itis not also unfitly compared to an 
apothecaries’ shop stored with all kinds of drugs, fit 
for all the maladies and diseases of men.” * 

* And experience shows us that no law-makers can 
foresee all things which may happen, and, therefore, it 
is fit, that, if there be any defect in the law, it should 
be reformed by Equity, which is nopart of the law, 
but a moral virtue which corrects the law. From 
whence the reader may observe how convenient a thing 
this Equity is, and the wise judges of our law deserve 
great commendation for having made use of it where 
the words of the law are rigorous, for thereby they 
have softened the severity of the text, and have made 
the law tolerable.”’ + 


EQUITY FOLLOWS THE LAW. 


Both reason and public policy concur in demanding 
that there should be as much similarity and agreement 
as possible between the rules of law and equity. For, 
the two jurisdictions being correlated, each should 
avail itself of the analogies furnished by the other. 
Nothing, in fact, is more evident than that the per- 
fection of any system of jurisprudence will be ex- 
actly proportioned to the degree of proximity between 
the canons of these mutually subservient systems. 
But while law should lead in furnishing principles of 
analogy, it is the special office and prerogative of 
equity to interpret them under such modifications as 
are required by the exigencies of particular cases. 
And Lord Hardwick, when quoting this maxim in 
Paget v. Gee, said very appositely: ‘‘ When the court 
finds the rules of law right, it will follow them, but 
then it will likewise go beyond them.” ¢ 

Equity not holding itself superior to the law, but 
acting ever as a suppletory system to it, follows the 
rules of law in all questions involving legal estates, 
rights and interests. Its province is only exclusive in 
such circumstances as create a wrong, without an ade- 
quate remedy at law, and it interposes in such cases in 
obedience to the maxim that Equity will not suffer a 





* Grotius, I. B. et P., lib. 2, cap. 12,811. Vid. Institutes, 
lib. 3, tit. 26, De Mandate, §13; Digest, lib. 16, tit. 3. De- 
posite vel contra, Leg. 1, 89. 

+Grotius, lib. 2, cap. 12, §12. Code, lib. 4, tit. 44. De 
rescindenda venditione. Leg. 2. 





*West’s Symboleography, Art., Chancerie, pp. 174, § 3, 175, 
$11. 

+t Plowden, 466, a. 

+ Ambler’s R. App. 810; Thurman vy. Anderson, 30 Barb. 
é21. 
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wrong without a remedy.* Hence wherever there are 
any points of analogy between legal and equitable 
estates, rights and interests, it will be guided in its 
determinations by legal frules, so far as they can be 
applied. 

Thus, in Loffus v. Maw, a testator in advanced years 
and in ill-health, induced his niece to reside with him 
as his housekeeper, on the verbal representation that 
he would leave her certain property by his will, which 
he accordingly prepared and executed, but subse- 
quently, by a codicil, revoked. The court directed 
that the trusts of the will in favor of the niece should 
be performed. It held that, in cases of this kind, a 
representation that the property is to be given, even 
though by a revokable instrument, is binding; that it 
is the law of the court which makes it binding, al- 
though it be of the essence of the representation that 
the instrument is to be of a revokable nature.+ It 
may be said, therefore, that any representation made 
by one party for the purpose of influencing the con- 
duct of the other party, and acted upon by him, will, 
in general, be sufficient to entitle him to the assistance 
of acourt of equity for the purpose of realizing such 
representation.t This doctrine follows closely t* prin- 
ciple at law laid down by Lord Denman, that,wha‘ever 
a man’s real intention may be, if he so conducts himself 
that a reasonable man would take the representation to 
be true, and believe it was meant he ‘should act upon 
it, and did act upon it as true, the party making the 
representation is bound by it.$ 

Story, indeed, asserts that this maxim is not of uni- 
versal application, and is, consequently, susceptible of 
various interpretations, for neither law nor Equity 
follows each other absolutely.|| This, in reality, can only 
be construed to mean that neither system is by itself 
all-sufficient, and that, whenever a point is reached 
beyond which neither can go alone, it will invoke the 
assistance of the other, or more correctly, perhaps, sur- 
render the case to thaé jurisdiction to which it properly 
belongs.7 In the matter of consideration in contracts, 
for instance, the ethical basis of an obligation is very 
strongly recognized in Equity as constituting a merito- 
rious cause of action, whereas in law, only a valuable 
consideration is sustainable.** This is well illustrated 
in the case of uses and trusts, where, to quote the lan- 
guage of Sir Thomas Clark, “‘ at law the legal operation 
controls the intent, but in Equity, the intent controls 
the legal operation of the deed. ++’’ Lord Mansfield in 
Keech v. Hall,tt said emphatically that, ‘in every case 
between purchasers for a valuable consideration,a court 
of equity must follow, not lead the law;” and again in 





* Story’s Eq. Jurisp., § 64. 

+3 Giff. 6038. 

+ Hammersley v. De Biel, 12 Cl. & Finn. 45 

§ Pickard vy. Sears, 6 Add. & Ell. 469. 

| 1 Eq. Jurisp., § 64;1 Dane’s Abr., ch. 9, art. 1. 

‘It was a maxim of the civil law that the Pretors had no 
authority to abrogate the existing law, although it is a well- 
known fact that they often did so, by the invention of 
numerous fictions. Vid. Heineccius ad Just. Inst.,1, 2, 7, 
quoted by Spence. 

** Moore v. Crofton, 3 Jon. & Lat. 442 ; Ellis v. Nimmo, LI. & 
G. 383; Dillon v. Coppen,4 My. & Cr. 647; Jeffreys v. Jeffreys, 
Cr. & Ph. 138; Pennington v. Gittings, 2 Gill & J. 217; Shep- 
herd v. Bevin, 9 Gill, 39; Hayes v. Kershaw, 1 Sandf. Ch. 258; 
Bunn v. Winthrop, 1 Johns. Ch. 337. 

++ Burgess v. Wheate, 1 Wm. Blacks. 137. 

++ Douglass, 22. 





—_______} 
Hotham v. The East India Company,* the same great 
authority said: ‘In construing agreements I know no 
difference between a court of law and acourt of equity ; 
acourt of equity cannot make an agreement for the 
parties; it can only explain what their true meaning 
was, and that is also the duty of a court of law.” 

Under this maxim, Equity is necessarily put under 
restrictions as to the granting of remedies whether 
affected by time, or terms of interpretation. It respects, 
therefore, statutes of limitations, although applicable, 
ex vitermini, to courts of law only; it discountenances 
laches in like manner as law; and where the question 
in issue is one involving an equitable title in land, it 
limits the relief sought for, to the same time in which 
an ejectment would lie at law.+ 

In the case of Cowper v. Cowper,+ Sir Joseph Jekyll 
said in relation to the duties of courts of equity: ‘‘ The 
law isclear and courts of equity ought to follow it in 
their judgments, concerning titles to equitable estates ; 
otherwise great uncertainty and confusion would en- 
sue, and though proceedings in equity are said to be 
secundum discretionem boni viri, yet when it is asked, 
vir bonus est quis? the answer is qui consulta patrum, 
qui leges, juraque servat, and as it is said in Rook’s Case, 
5 Rep. 99, that discretion is a science, not to act arbi- 
trarily according to men’s wills and private affections 
so the discretion which is exercised here is to be gov- 
erned by the rules of law and equity, which are not to 
oppose, but each in its turn to be subservient to the 
other; this discretion, in some cases, follows the law 
implicitly, in others, assists it, and advances the 
remedy; in others again, it relieves against the abuse, 
or allays the rigor of it; but in no case does it contra- 
dict or overturn the grounds thereof, as has been 
sometimes ignorantly imputed to this court. That is 
a discretionary power, which neither this, nor any 
other court, not even the highest acting in a judicial 
capacity, is by the Constitution intrusted with. 

Again in Burgess v. Wheate, the Master of the Rolls 
said: ‘“‘Iam for following the analogy of the legal 
escheat, as well as of the legal descent and for pursuing 
legal principles; because the law gives the escheat only 
for want of atenant, Equity must do the same. If it 
did not, it would be making law, instead of adminis- 
tering equity.’’§ 

In Glenorchy v. Bosville,|| the Lord Chancellor, Tal- 
bot, said: ‘‘ In cases of trusts executed or immediate 
devises, the construction of the courts of law and 
equity ought to be the same; for there the testator 
does not suppose any other conveyance will be made; 
but in executory trusts he leaves somewhat to be done; 
the trusts to be executed in a more careful and more 
accurate manner.” 

Whatever therefore may be the limitations put upon 
the application of this maxim by courts of equity, its 
reason stands as unquestioned now, as it did in the 
jurisprudence of Rome; andthe rules governing its 
application in particular cases are founded upon the 
principle that wherever the remedy granted by a court 
of equity corresponds with a recognized legal remedy 





* Douglass, 277. 

+ Beckford v. Wade, 17 Vesey, 99. 

+2 P. Wms. 753. Where Equity finds arule of law agree- 
able to conscience, it pursues the sense of it to analogous 
cases. Per Clerke,\J.,:in Marshall v. Mosely, 21 N. Y.'(7 Smith) 
204. 
§ 1 Eden, 212; Fonblanque, book ], ch. 1, $3, n, 
11 Lead. Cases (8d Am. ed.), p. 59. 
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there, the analogies of law will be strictly followed, 
and where, on the other hand, the remedy is founded 
wholly upon a principle of technical equity, and there 
is no corresponding course of procedure at law, there 
a court of equity will act upon rules of its own.* 

Under theshadow of this maxim Equity also acts 
by analogy to the rules of law in cases involving equit- 
able titles and estates, so that the manner of granting 
its relief is made to conform to the terms prescribed 
at law to claims of a similar kind.+ This does not in- 
terfere with its right to apply a relief expressly denied 
at\law, or to deny one in turn sanctioned by law. 
These apparent contradictions of the maxim now un- 
der discussion are explained by the special circum- 
stances of each case which, while cognizable in equity, 
may not be equally so at law, particularly when statu- 
tory restrictions place insuperable bars in the way of 
legal remedies. 

It is a general rule with courts of equity to place 
the same construction upon perfect, or executed trusts, 
as are given by courts of law to legal estates. Hence, 
all the incidents and consequences of these two classes 
of estates are regarded as similar, whether in relation 
to the restrictions placed upon their creation, or to the 
mode of interpreting their language and limitations. 
But it is otherwise with executory trusts which, even 
at law, may be variously construed, according as they 
refer to personal or real estate. 

The varying incidents of these two classes of trusts 
will readily explain the reason of the above rule, since 
in the former case the legal and equitable estate being 
merged, there is no object on which acourt of chan- 
cery can assume a directory, or discretionary power, 
while in the latter, there remain equitable interests to 
be adjudicated according to the presumed intention of 
the author of the trust. 

From these well-settled principles it follows that 
Equity will always give place to rules of law wherever 
these can afford the entire remedy to which the com- 





*1Spence’s Eq. Juris., p. 421; 2 id. 61. 

*“*In cases where the demand is strictly of a legal natnre, 
or might be cognizable at law, courts of equity govern 
themselves by the same limitations as to entertaining such 
suits, as are prescribed by the statute of limitations in re- 
gard to suits in courts of common law in matters of ac- 
count.” 1Story’s Eq. Jur., § 529; Mitford's Plead. Eq. 269. 

**So Equity will often support the defective execution of 
powers where at law the act would be wholly nugatory.” 
Smith’s Manual Eq. Jur., p. 18; Tollet v. Tollet, 1 Lead. Cas. 
Eq. 184. 

+2 Fearne on Remainders, p. 429, n.; 1 Story, § 64, a; Chol- 
mondeley v. Clinton, 2 Jack. & Walker, 156; Blanchard on 
Limit., chap. 4, 8 61. 

¢ 1 Story on Eq. Jur., § 64; Fonblanque’s Eq., lib. 1, chap. 
3,81; 1 Preston Est. 188; Philips v. Bridges, 3 Ves., Jr., 127; 
Robinson v. Cuming, Cas. temp. Talb. 164; Gardner v. Astor, 
3 Johns. Ch. 56. 

“This court (Chancery) has determined that such equita- 
ble estates are to be held perfectly distinct and separate 
from the legal estate. They are to be enjoyed in the same 
condition, entitled to all the same benefits of ownership, 
disposable, devisable, and barrable exactly as if they were 
estates executed in the party, and the persons having them 
may, without the intervention of the trustees, or the pos- 
sibility of their preventing them from exercising their own- 
ership, act as if no trustees existed, and this court will give 
validity to their acts, and when I am told that legal and 
equitable estates cannot subsist in the same person, it must 
be understood always with this restriction, that it is the 
same estate in equity and at law.” Lord Alvanley in Philips 





vy. Bridges, 3 Ves., Jr., 127. 





plainant is justly entitled. Nevertheless, in peculiar 
circumstances where the legal remedy, though com- 
plete in itself, is inadequate to cover the prospective, 
as well as present damages sustained, Equity will still 
interpose, under the maxim that it will not suffer a 
wrong without a remedy.* 

But it is chiefly in relation to equitable titles and 
the interests flowing out of them that Equity follows 
the rules of law, as we have before shown. Hence, 
applying the maxim that interest reipublicw ut sit finis 
litium, it recognizes the operation of statutes of lim- 
itation as a bar to stale claims, presuming upon the 
existence of laches wherever they are so shown at 
law. + 

The variations in the application of this maxim 
mentioned by Story, ? and which amount in the aggre- 
gate toa virtual refutation of its practical character, 
may be explained by the fact that Equity isasystem 
purely suppletory to law, and to be invoked only when 
the latter is insufficient both directly and indirectly 
to afford a complete remedy in any given case, and 
that, in consequence, there are cases in which, its own 
principles being applicable proprio vigore, it acts to the 
exclusion of law; cases in which, by analogy, and 
without surrender of principles, it follows law; and 
cases in which it merely supplements the deficiencies 
of law by affording its concurrent assistance. 





NOTES CONTAINING PROMISE TO PAY TAXES 
THEREON NOT NEGOTIABLE PAPER. 


UNITED STATES CIRCUIT COURT, EASTERN DISTRICT 
OF PENNSYLVANIA, OCTOBER 7, 1878. 
FARQUHAR V. FIDELITY INSURANCE, TRUST AND SAFE 
Deposit Co. 

A note payable to bearer contained in addition to the 

agreement to pay principal and interest a promise to 
ay an attorney’s commission of five per cent for col- 
ection, “together with all taxes and charges in the 
nature thereof,” etc., immediately upon their assess- 
ment. Held, that the note did not possess the charac 
ter of negotiable paper. 
\ OTION for an injunction to restrain the prosecu- 
4 tion of foreclosure proceedings upon notes and 
mortgages given by a bankrupt, of whom plaintiff was 
assignee in bankruptcy. The notes contained an 
agreement to pay principal and interest, together with 
an attorney’s [commission of five per cent for collec- 
tion in case suit is instituted hereon, and “ together 
with all taxes and charges in the nature thereof that 
may be levied upon this note or upon the indenture of 
mortgage accompanying the same, or the principal or 
interest moneys thereby secured immediately upon 
their assessment.”’ 
McKENNAN, Circuit J. It is an essential feature of 
a negotiable note that it should be made transferable, 
so as to give the holder a right of action in his own 
name. Hence it has been held that the use of the or- 
dinary terms “or order,’’ “‘ or bearer,’’ are not indis- 
pensable to impress upon it this quality of transfera- 
bility. Words of equivalent meaning, which clearly 
show the intention of the maker, are equally effectual. 
This is the import of most of the authorities referred 
to by the couusel for the respondents. They only de- 
termine that words in a bill or note, from which it 
can be inferred that the person making it intended it 





* Snell's Prin. Eq. 14-15. 
+ Beckford v. Wade, 17 Ves. 99. 
+ Eq. Jur., § 64, a 
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to be negotiable, will give it a transferable quality 
against that person; but they do not indicate that a 
bill or note is invested with the full attributes of 
commercial negotiability by being thus made trans- 
ferable. 

It is just as essential to the peculiar nature of such 
an instrument that it should be “ simple, certain, un- 
conditional, not subject to any contingency.’ Woods 
v. North, 34 Leg. Int. 264; Story on Prom. Notes, 1. 
And although there may be reason for the difference 
of judicial decision which exists, as to the effect 
upon the commercial character of a note, of a provis- 
ion for the additional payment of a fixed percentage 
for collection, which is expressed upon its face, yet 
there is no conflict of opinion as to the effect of such 
provision where the amount of the addition is deter- 
minable only by extrinsic evidence. An indefinite ob- 
ligation is obviously unadapted to the exigencies of 
commercial paper, which derives its peculiar qualities 
from the intended freedom and facility of its circu- 
lation and the consequent necessity that it should 
sarry upon its face unambiguous evidence of the 
maker's liability, and should denote, with precision, 
how much the maker is bound to pay and the holder 
is entitled to receive. 

The notes, which are the subject of this litigation, 
are objectionable on this ground. They are secured 
by mortgage, are for $5,000 each, payable to bearer in 
ten years, with interest semi-annually, ‘‘ together with 
an attorney’s commission of five per cent for collee- 
tion in case suit be instituted hereon, and together 
with all taxes and charges in the nature thereof that 
may be levied upon this note or upon the indenture of 
mortgage accompanying the same, or the principal or 
interest moneys thereby secured, immediately upon 
their assessment.”’ 

Overlooking the clause touching attorney’s commis- 
sion, how can it be said, that the notes are either un- 
conditional or certain in amount, in view of the stipu- 
lation for the payment of taxes or charges in the na- 
ture thereof, assessed upon the principal or interest? 
Liable to taxation as the property and in the hands of 
the holders (and this is the import of the stipulation); 
in some places they would probably be free from this 
charge, while in others they may be subjected to in- 
definite and varying rates of taxation, so that the 
amount to be paid by the maker, either before or at 
the maturity of the notes, would fluctuate according 
to collateral circumstances, and be dependent upon 
the domicile of the holder. And of these contem- 
plated charges, or additions to the nominal considera- 
tion, the notes themselves indicate no standard of 
measurement. They could only be ascertained by 
reference to extrinsic circumstances, and ,thus the 
amount to be paid by the maker is Jeft undeter- 
minate and subject to possible contention. Instru- 
ments whose consideration is thus fluctuating and in- 
definite, and which are laden with such embarrass- 
ments to their circulation, could not perform the 
functions, aud therefore do not possess the character 
of negotiable paper. 

This view of the nature of these securities renders 
it unnecessary to consider the other reasons urged in 
favor of the motion. While they are, therefore, gen- 
erally subject to the equities set up in the bill as the 
ground of the relief prayed for, there is no impeach- 
ment of the title of the Fidelity Company to those of 
the notes held by it. Inasmuch, however, as the fore- 


closure proceedings were not commenced until some 





time after the adjudication in bankruptcy, and with- 
out the leave of the bankruptcy court to that end, and 
as the interests of all the creditors of the bankrupts 
will be best subserved by av administration and dis- 
tribution of their assets under the direction of a sin- 
gle tribunal, an injunction is awarded against the 
further prosecution of the foreclosure proceedings 
until the further order of this court. 


—--——-* 


VALIDITY OF MARRIAGES BETWEEN RESI- 
DENTS OF A STATE CONTRACTED 
ELSEWHERE. 


SUPREME COURT OF APPEALS OF VIRGINIA, 
OCTOBER 3, 1878. 


KINNEY, PLAINTIFF IN Error, Vv. COMMONWEALTH. 


By the law of Virginia, a marriage between a white person 
and a negro is prohibited and declared void, and a pen- 
alty isimposed for the violation of the law. In the 
District of Columbia such a marriage is allowed. A 
negro and a white person, domiciled in Virginia, went 
to the District of Columbia for the pu of bein 
married, were married there and in a few days returne 
to Virginia, where they lived as husband and wife. 
Held, that the marriage was invalid in the State of Vir- 
ginia and could not be pleaded in bar of a criminal 
prosecution against one of the parties for lewdly as- 
sociatingand cohabiting with the other. 


preci nerie against Andrew Kinney for lewdly 
associating and cohabiting with Mahala Miller. 
The facts appear in the opinion. 





J. M. Quartlis, for plaintiff in error. 

Attorney-General Field, for the Commonwealth. 

Curistian, J. The plaintiff in error was indicted 
in the County Court of Augusta county for lewdly as- 
sociating and cohabiting with Mahala Miller. He was 
found guilty and a fine assessed against him to the 
amount of $500. The case was taken up on writ of 
error to the Circuit Court, which affirmed the judg- 
ment of the County Court, and to this latter judgment 
of the Circuit Court a writ of error was awarded by 
one of the judges of this court. The bill of excep- 
tions taken on the trial, in the County Court, which 
brings up before this court the only question we have 
to determine, is in these words: ‘‘ Be it remembered, 
that on the trial of the indictment in this case, the 
Commonwealth, to sustain the issue on her part, 
proved to the jury that the defendant, Andrew Kin- 
ney, and a certain Mahala Miller, on the Ist day of 
January, 1877, and from that time to the 27th day of 
August, 1877, in the county of Augusta and State of 
Virginia, did live and associate together as man and 
wife; that said Andrew Kinney is a negro, and said 
Mahala Miller a white woman, and that in November, 
1874, they, as citizens of the State of Virginia, regu- 
larly domiciled in the county of Augusta, left their 
own State for the purpose of being married in the 
District of Columbia, and in ten days thereafter 
returned to this State to live, and have since lived 
together as man and wife in said county of Augusta. 

The defendant, to sustain the issue on his part, 
proved that he and the said Mahala Miller were married 
in the District of Columbia on the 4th day of Novem- 
ber, 1874, in accordance with the laws of said Dis- 
trict. 

Whereupon, the counsel for the defendant moved 
the court to instruct the jury as follows, that is to 
say: that under the circumstance proven the marriage 
of Andrew Kinney and Mahala Miller in the District 
of Columbia, on the 4th day of November, 1874, is 
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valid, and a bar to this prosecution, and that they 
must find a verdict of acquittal. But the court re- 
fused to give the said instruction to the jury, and in- 
structed the jury as follows: That the said marriage 
of defendant and said Mahala Miller was, under the 
circumstances proven, but a vain and futile attempt 
to evade the laws of Virginia, and override her well- 
known public policy, and is therefore no bar to 
this prosecution; to which opinion and action of the 
court, in refusing ‘the said instruction asked for by 
the counsel for the defendant, and in giving the said 
instruction given by the court, the defendant, by his 
counsel, excepts, and tenders this bill of exceptions, 
which he prays may be signed, sealed and made a part 
of the record in this case.”’ 

The sole question submitted by this bill of excep- 
tions for the adjudication of this court is, whether the 
alleged marriage celebrated in the District of Colum- 
bia, “in accordance with the laws of said District,” as 
certified in the certificate of facts, is a bar to this 
prosecution. It is conceded that a marriage in this 
State between a white person and a negro is void. 

It is not only prohibited by the statute law, but 
penalties are imposed for its violation. The Ist section 
of chapter 105, Code 1873, provides that ‘all marriages 
between a white person and a negro, and all marriages 
which are prohibited by law on account of either of 
the parties having a former wife or husband then liv- 
ing, shall be absolutely void without any decree of di- 
vorce or other legal process.’’ In the same section 
other marriages prohibited by law therein mentioned 
are voidable only —that is, declared to be void only 
from the time they shall be so declared by decree of 
divorce or nullity. These are cases of marriages within 
the prohibited degrees of consanguinity or affinity, or 
where either party was insane or incapable from phys- 
ical causes. Such marriages are void, when declared 
to be void by decree of divorce or nullity, or when the 
parties are convicted under 3d section of chapter 192, 
which denounces certain penalties against marriages 
of parties within the prescribed degrees of consanguin- 
ity or affinity. But marriage between a white person and 
a negro is declared by statute to be absolutely void with- 
out any decree of divorce or other legal process. If, 
therefore, the marriage had been celebrated in this 
State between Andrew Kinney, who is a negro, and 
Mahala Miller, who is a white woman, no matter by 
what ceremonies or solemnities, such marriage would 
have been the merest nullity, aud the parties must 
bave been regarded under our laws as lewdly associat- 
ing and cohabiting together, and obnoxious to the 
penalties denounced by our statute against this gross 
offense. 

Does the marriage of the parties in the District of 
Columbia, where marriages between white persons 
and negroes are not prohibited, present a bar to this 
prosecution, and put the parties on any different foot- 
ing when arraigned before our tribunals fora violation 
of the laws of this State? It is admitted that Andrew 
Kinney and Mahala Miller had their domicile in Au- 
gusta county in this State; that they remained out of 
the State only ten days after their marriage and re- 
turned here, and that this county is still their domi- 
cile. It is plain to be gathered from the whole record, 
if not, indeed, admitted, that these parties, knowing 
they could not enter into a valid marriage contract 
in this State, went to the city of Washington for 
the purpose of evading the statute law of this State, 
were there married and in a few days returned to this 





State. They never changed nor designed to change 
their domicile. It was here then; it is here now. 

The important question, and one of first importance 
in this court, is: Does the marriage in the District of 
Columbia, made in fraudem legis of this State, protect 
the parties in a prosecution in this State fora violation 
of its penal laws in this most important and vital 
branch of criminal jurisprudence affecting the moral 
well being and social order of this State? Must the lex 
loci contractus or the lex domicilii prevail? 

There can be no doubt as to the power of every 
country to make laws regulating the marriage of its 
own subjects; to declare who may marry, how they 
may marry, and what shall be the legal consequences 
of their marrying. The right to regulate the institu- 
tion of marriage, to classify the parties and persons 
who may lawfully marry, to dissolve the relation by 
divorce and to impose such restraints upon the relation 
as the laws of God, and the laws of propriety, morality 
and social order demand, has been exercised by all civ- 
ilized governments in all ages of the world. 

It is insisted, however, by the learned counsel for 
the plaintiff in error in the ingenious and able argu- 
ment which he addressed to this court, that conceding 
the power of every State and country to pass such laws, 
yet they never act extra-territorially, but must be con- 
fined with rare exceptions to such marriages as are con- 
tracted and consummated within the State where they 
are prohibited. 

He invokes for his client in this case the rule laid 
down by jurists and text writers ‘that ‘‘a marriage 
valid where celebrated, is good everywhere.’’ This is 
undoubtedly the general rule. But there are certain 
exceptions to this general rule, and while in its appli- 
cation and the affirmance of certain exceptions there 
was fora longtime much confusion in the authorities 
and conflict in the cases, I think it may now be affirmed 
that there are exceptions to this general rule as well 
established and authoritatively settled as the rule 
itself. Mr. Justice Story in his valuable work on the 
Conflict of Laws, § 113, probably lays down the general 
rule contended far more strongly than any other 
modern author. He says, ‘‘ The general principle cer- 
tainly is that between persons sui juris marriage is to 
be decided by the law of the place where celebrated. 
If valid there itis valid everywhere. It has a legal ubi- 
quity of obligation. If invalid there it is equally in- 
valid everywhere.’’ But he immediately adds in the 
following section, § 113, a: ‘‘The most prominent, if 
not the only known exceptions to the rule, are those 
marriages involving polygamy and incest; those posi- 
tively prohibited by the public law of a country from 
motives of policy; and those celebrated in foreign 
countries by subjects entitling themselves under special 
circumstances to the benefit of the laws of their own 
country.” 

In the comparatively recent case of Brook v. Brook, 
reported in 9H. L. C. 193 (marg.), 145 (bottom), 1 find 
the most elaborate, learned and satisfactory discussion 
of this general rule on the subject of marriage with the 
exceptions thereto, that I have seen in any of the 
numerous cases on the subject. The facts of that case 
and the principles therein declared are singularly ap- 
posite to the case in hand. 

The act of 5and6 William 4, chapter 54, enacts that 
all marriages which should thereafter be celebrated 
between persons within the prohibited degrees of con- 
sanguinity or affinity shall be absolutely null and void 
to all intents and purposes whatsoever.’’ The marriage 
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of a man with his wife’s sister is included in this pro- 
hibition. William Leigh Brook, after the death of his 
first wife, intermarried with Mrs. Emily Armetage, 
the lawful sister of his former wife. The marriage was 
celebrated at a Lutheran church at Wansbeck, near 
Atona, in Denmark. At the time of the Danish mar- 
riage both Mr. Brook and Mrs. Armetage were law- 
fully domiciled in England; and had merely gone over 
to Denmark on a temporary visit. According to the 
laws of Denmark, where the marriage was celebrated, 
it was not unlawful for a man to marry his wife’s 
sister. In a suit among the heirs of Brook, Vice-Chan- 
cellor Stuart, with whom sat Mr. Justice Cresswell, 
were of opinion and so declared that the marriage in 
Denmark was by the law of England invalid. The case 
was carried up to the House of Lords. It was there 
considered with that great deliberation and careful- 
ness characteristic of that great tribunal. Opinions 
were delivered by the Lord Chancellor (Lord Camp- 
bell), Lord Cranworth, Lord 8t. Leonard, and Lord 
Wensleydale. After reviewing a number of English 
and some American cases, the Lord Chancellor said: 
“They (the appellants) rest their case entirely upon the 
fact that the marriage was celebrated in a foreign 
country, where the marriage of a man with the sister 
of his deceased wife is permitted. There can be no 
doubt of the general rule that a foreign marriage valid 
according to the law ofa country where it is celebrated 
is valid everywhere. But while the forms of entering 
into the contract of marriage are to be regulated by 
the lex loci contractus, the laws of the country in which 
it is celebrated, the essentials of the contract depend 
upon the lex domicilii, the law of the country in which 
the parties are domiciled at the time of the marriage, 
and in which the matrimonial residence is contem- 
plated. Although the forms of celebrating the foreign 
marriage may be different from those required by the 
law of the country of domicile, the marriage may be 
good everywhere. But if the contract of marriage is 
such in essentials as to be contrary to the law of the 
country of domicile and it is declared void by that law, 
itis to be regarded as void in the country of domicile 
though not contrary to the law of the country in which 
it was celebrated.’’ This qualification upon the gene- 
ral rule “that amarriage valid where celebrated, is 
good everywhere,’’ he adds, is to be found in the 
writings of many eminent jurists who have discussed 
the subject, among whom he mentions Huberus and 
Story. 

Lord Cranworth states that the marriage referred to 
in the general rule is not a marriage prohibited by the 
laws of the country to which the parties contracting 
matrimony belong. The other Lords, as well as Lord 
Cranworth, concur fully in the opinion of the Lord 
Chancellor. Whatever conflict of authority there may 
have been on this subject it may now be affirmed since 
the decision of Brook v. Brook that in England a mar- 
riage prohibited by law in that country between parties 
domiciled there and declared by act of Parliament to 
be absolutely void, is invalid there, no matter where 
celebrated. In this country the same doctrine is af- 
firmed in North Carolina, Louisiana and Tennessee. 
Lee William v. Oates, 5 Ir. 588; State v. Kennedy, 76 N. 
C. 251; 22 Am. Rep. 683; State v. Ross, 76 N.C. 242; 
22 Am. Rep. 678; Dupre v. Bonead,10 La. Ann. 411. 

Wherever the question has arisen in the Southern 
States it has been held that a marriage between a white 
person and a negro, although the marriage be celebra- 
ted in a State where such marriages are not prohibited, 





is void in the State of the domicile, and when they go 
toanother State temporarily and for the purpose of 
evading the law, and return to their domicile, such 
marriage is no bar to a criminal prosecution. And 
such is thelaw of this State. It is now so declared by 
the statute. See Sess. Acts of 1877-8. The statute, 
however, was passed after the marriage of the parties 
in this case. But without such statute the marriage 
was a nullity. It was a marriage prohibited and de- 
clared “ absolutely void.”’ It was contrary to thede- 
clared public law, founded upon motives of public 
policy —a public policy affirmed for more than a cen- 
tury; and one upon which social order, public mo- 
rality and the best interest of both races depend. This 
unmistakable policy of the Legislature founded, I 
think, in wisdom and the moral development of both 
races, has been shown by not only declaring marriages 
between whites and negroes absolutely void, but by pro- 
hibiting and punishing such unnatural alliances with 
severe penalties. The laws enacted to further and 
uphold this declared policy would be futile and a dead 
letterif in fraud of the statutory enactments, both 
races might, by “stepping across an imaginary line, bid 
defiance to the law by immediately returning and in- 
sisting thatthe marriage celebrated in another State 
or country should be recognized as lawful, though 
denounced by the public law of the domicile as unlaw- 
ful and “absolutely void.’’ No State will permit its citi- 
zens to violate its laws by such evasion. But the law 
of the domicile will govern in such case, and when they 
return they will be subject to all its penalties, as if 
such marriage had been celebrated within the State, 
whose public law they have set at defiance. 

There is one American case which is directly opposed 
tothe principles herein declared, the facts of which 
are precisely the same as in the case before us. It is 
the case of Medway v. Needham, 16 Mass. 157, which 
was strongly relied on by the learned counsel for the 
plaintiff in error as authority to govern thiscase. But 
I think that case is not supported by authority nor 
grounded on any sound principles of law. That was 
the case of marriage between a white person anda 
negro. Theparties were domiciled in Massachusetts, 
whose laws at that time prohibited such marriages. 
They went into Rhode Island, where such marriages 
were lawful, were there married, and returned to 
Massachusetts. The Supreme Uourt of that State held 
the marriage to be valid and declared in an elaborate 
opinion that ‘‘a marriage which is good by the laws 
of the country where it is celebrated is valid in every 
other country; and, although it should appear that the 
parties went into another State to contract such mar- 
riage with a view to evade the laws of their own coun- 
try, the marriage in the foreign country will, never- 
theless, be valid in the country in which the parties 
live.”” In commenting on this case the Lord Chancel- 
lor,in Brook v. Brook, supra (219), says: ‘I cannot 
think it is entitled to much weight, for the learned 
judge admitted that he was overruling the doctrine of 
Huberus and other eminent jurists; he relied on de- 
cisions in which the forms only of celebrating the mar- 
riage in the country of celebration and the country of 
domicile were different; and he took the distinction 
between cases where the absolute prohibition of mar- 
riage is forbidden on motives of policy and where the 
marriage is prohibited as being contrary to religion on 
the ground of incest. Imyself must deny the distinc- 
tion. If a marriage is absolutely prohibited in any 
country as being contrary to public policy, and leading 
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to social evils, I think that the domiciled inhabitants 
of that country cannot be permitted by passing the 
frontier and entering another State in which the mar- 
riage is not prohibited, to celebrate a marriage for- 
bidden by their own State and immediately returning 
to their own State, to insist on their marriage being 
recognized as lawful.”’ 

Lord Cranworth, referring to the same case, said: ‘‘ I 
also concur entirely with my noble and learned friend, 
that the American decision of Medway v. Needham can- 
not be treated as proceeding on sound principles of 
law. The province or State of Massachusetts posi- 
tively prohibited by its laws, as contrary to public 
policy, the marriage of a mulatto with a white woman, 
and on the grounds pointed out by Mr. Story, such a 
marriage ought certainly to have been held void in 
Massachusetts, though celebrated in another province 
where such marriages were lawful.’”’ With such con- 
demnation, from so high a source, of this decision as 
authority, and when it is opposed by the decisions of 
our sister Southern States above referred to, and con- 
trary to sound principles of law, I think, though a case 
exactly in point upon its facts, it can have but little 
weight in forming our judicial determination of the 
question before us in this case. There is another case 
also relied on by the counsel for the plaintiff in error, 
for the doctrine that ‘‘a marriage valid where cele- 
brated is valid everywhere.’ It is a Kentucky case, 
Stevenson v. Gray, reported in 17 B. Monr. 192. That was 
a marriage between a nephew and his uncle’s wife; such 
marriages were prohibited in Kentucky but not in Ten- 
nessee, and they were there married and returned to 
Kentucky. It was held that the marriage was valid in 
Kentucky. But it is to be noted, that such marriages 
are not declared by the Kentucky statute absolutely 
void, but voidable only, that is, to be voided by judg- 
ment of a District Court or Court of Quarterly Ses- 
sions. The reasoning of the judge who delivered the 
opinion of the court in that case shows that he treats 
the case of a marriage voidable only, and not ipso facto 
void. If such marriage had been declared absolutely 
void by the Kentucky statute the decision of the court 
no doubt would have been different. 

In the seventh edition of Story’s Conflict of Laws, 
page 178, the editor adds a section which follows an 
exhaustive discussion of this whole subject, in which 
he says: ‘“‘The limitation defined by Lord Campbell, 
Chancellor, in Brook v. Brook, is certainly character- 
ized by great moderation and good sense; that while 
the form of the contract, the rites and ceremonies 
proper or indispensable for its due celebration are to 
be governed by the law of the place of the contract 
orof celebration, the essentials of the contract depend 
upon the lex domicilii, the law of the country in which 
the parties are domiciled at the time of the marriage, 
and in which the matrimonial residence is contem- 
plated. Hence if the incapacity of the parties is such, 
that no marriage could be solemnized between them 
* * * and without changing their domicile they go 
into some other country where no such limitation or 
restriction exists, and there enter into the formal re- 
lation, with a view to return and dwell in the country 
where such marriage is prohibited by positive law, it is 
but proper to say that a proper self respect (of the 
State or government prohibiting such marriage) would 
seem to require that the attempted evasion should not 
be allowed to prevail.” 

I have thus considered at length the authorities, 
English and American, on this question, because it is 





one of first impression in this court, and because it is 
a question which materially affects public morality, 
social order, and the best interests of both races. 
The public policy of this State, in preventing the in- 
tercommingling of the races, by refusing to legitimize 
marriages between them, has been illustrated by its 
legislation for more than a century. 

Every well-organized society is essentially interested 
in the existence and harmony and decorum of all its 
social relations. Marriage, the most elementary and 
useful of all, must be regulated and controlled by the 
sovereign power of the State. The purity of public 
morals, the moral and physical development of both 
races and the highest advancement of our cherished 
Southern civilization under which two distinct races 
are to work out and accomplish the destiny to which 
the Almignty has assigned them on this continent, all 
require that they should be kept distinct and separate, 
and that connections and alliances so unnatural that 
God and nature seem to forbid them, should be pro- 
hibited by positive law, and be subject to no evasion. 

Upon the whole case I am of the opinion that the 
marriage celebrated in the District of Columbia be- 
tween Andrew Kinney and Mahala Miller, though 
lawful there, being positively prohibited and declared 
void by the statutes of this State, is invalid here, and 
that said marriage was a mere evasion of the laws of 
this State, and cannot be pleaded in bar of a criminal 
prosecution here. If the parties desire to maintain 
the relation of man and wife they must change their 
domicile and go to some State or country whose laws 
recognize the validity of such marriages. 

Upon the whole case I am of opinion that there is 
no error in the judgment of the Circuit Court affirm- 
ing the judgment of the County Court, and that both 
be affirmed by this court. 


(See, also, on this subject, Commonwealth v. Lane, 
113 Mass. 458; S. C., 18 Am. Rep. 509, and note, p. 529; 
Marshall v. Marshall, 4 T. & C. 449; Stevenson v. Gray, 
17 B. Monr. 193; Ponsford v. Johnson, 2 Blatchf. 51; 
Dickson v. Dickson, 1 Yerg. 110; Webb’s Estate, 1 
Tuck. 372.—Ep. L. J.] 

———— 
IRREGULARITIES IN RECOGNIZANCES. 


SUPREME COURT OF RHODE ISLAND, APRIL 1, 1878. 


STATE v. EDGERTON. 


Arecognizance described the violation of a statute as fol- 
lows: that —— “ did unlawfully sell and suffer to be sold 
intoxicating liquors against the statute,” etc. These 
words aptly described the offense, but they also applied 
equally wellto the violation of other statutes under 
which a recognizance like the onein question could not 
be taken. Held, on demurrer to a writ of scire facias, 
that the recognizance was prima facie valid. 

When the offense described authorizes the recognizance, 
this court will presume that the recognizance was taken 
in a proper case. 

A recognizance imposed a condition not required by law. 
Held, that the condition might be rejected as sur- 


lusage. 

A wel of scire facias on a recognizance alleged that the 
cognizors, being thrice called in the Court of Common 
Pleas, did not appear and make good their recognizance, 
but wholly made default, as appears of reco in said 
court; butit did not allege that the recognizance had 
been certified to the Court of Common Pleas, and there 
entered of record, norjthat there had been a judgment of 
forfeiture, nor did it give the date of default. Held, on 
demurrer, that the allegations were sufficient, and that 
the Court of Common Pleas being a court of superior 
jurisdiction, the regularity of its proceedings would be 
presumed. 


CIRE FACIAS ona defaulted recognizance. On de- 
murrer to writ and on motion for leave to with- 
draw demurrer and to plead. 
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‘ Edmund 8S. Hopkins, Assistant Attorney-General, 
for plaintiff. 
Charles E. Gorman, for defendant. 


DurFexE, C. J. This is scire facias on a defaulted 
recognizance. The defendant demurs and assigns 
several causes of demurrer. 

The recognizance, as recited in the writ, purports to 
have been taken by ‘‘the justice court of the city of 
Providence’’ on appeal from a sentence of that court 
under a complaint on oath, setting forth with proper 
averments of time and place that the respondent ‘did 
unlawfully sell and suffer to be sold intoxicating liq- 
uors against the statute,” etc. The condition is in the 
form prescribed by Pub. Laws, ch. 508, § 24, June 25, 
1875, being an act entitled ‘‘ An act to regulate and re- 
strain the sale of intoxicating liquors,” for a recogni- 
zance given on appeal where the appellant has been con- 
victed of a violation of § 18, or of other sections of that 
act, except that it contains the superfluous words, 
‘‘and in the mean time keep the peace toward all the 
people of this State.” 

The first two causes of demurrer raise the question 
how far it is necessary for a recognizance to show upon 
its face the jurisdiction of the court or magistrate 
taking it, when it is taken by an inferior court or mag- 
istrate. The first cause of demurrer is that it is not 
alleged that the court taking the recognizance had 
jurisdiction. We consider this of no consequence, 
because it is alleged that the recognizance was taken by 
“the justice court of the city of Providence;” and 
we know as matter of law that that court has juris- 
diction to take recognizances, conditioned like the one 
in suit, in propercases. The only question is whether 
the recognizance shows sufficiently that it was taken 
in a proper case. 

Upon this point the only objection suggested is that 
which is made by the second cause of demurrer, 
namely, that it does not appear that the recognizance 
was taken upon any complaint properly charging any 
offense or crime. The charge in the recognizance is, 
as we have stated, that the respondent ‘did unlaw- 
fully sell and suffer to be sold intoxicating liquors 
against the statute.’”’ If we are to suppose that the 
recognizance recites the charge in the language of the 
complaint, then doubtless the complaint was fatally 
defective and consequently the recognizance itself void. 
But this we do not suppose. On the contrary, we sup- 
pose the words quoted were used simply to designate 
an offense which is more technically charged in the 
complaint. We regard it as perfectly well settled that 
a recognizance need not specify the offense with the 
precision required in a complaint or indictment, but 
may merely designate it in general terms. People v. 
Blankman, 17 Wend. 252; Browder v. The State, 9 Ala. 
58; Besimer v. The People, 15 Ill. 439; Daniels v. The 
People, 6 Mich. 381; State v. Marshall, 21 Lowa, 143, 144; 
Hall v. The State, 9 Ala. 827. The words quoted de- 
scribe a violation of ch. 508, § 18, a complaint for which 
is triable in a justice court and appealable to the Court 
of Common Pleas, the recognizance to be taken on 
appeal being like the one in suit. There would there- 
fore be no difficulty if the words quoted described only 
a violation of ch. 508,§18. The trouble is they de. 
scribe almost equally well several other offenses against 
other statutes, in any prosecution of which a recogni- 
zance like the one in suit would not be properly taken. 
Gen. Stat. R. I., ch. 78, §§5 and 6; Pub. Laws, ch. 
264, §§ 4, 5, and 6; May 31, 1872, and March 5, 1873. 





While, therefore, it is highly probable that the recog- 
nizance was taken in a proper case, the description of 
the offense is not such as to preclude the possibility 
that it was not so taken. Such being the fact, can the 
recognizance be sustained as valid or as prima facte 
valid? 

There are cases which hold that when a recognizance 
is taken by an inferior tribunal or magistrate, the 
jurisdiction must be made to appear as clearly as in a 
judgment or other proceeding in invitum. Under the 
rule applied in those cases, many of which are cited by 
the defendant, the recognizance in suit would be void. 
But there is another line of decision, which is less ex- 
acting. The question of whatis the rule was carefully 
considered in The People v. Kane, 4 Denio, 530, the 
court being divided in opinion. Mr. Justice Beardsley 
delivered a learned and elaborate opinion sustaining 
the stricter rule. But a majority of the court held 
that when a recognizance has a condition for the doing 
of some act for which such an obligation may be prop- 
erly taken, and the tribunal or magistrate taking it has 
authority in cases of that general description, it will 
be prima facie valid, even though it does not set forth 
all the particular facts required to give jurisdiction, for 
the reason that giving a recognizance is a voluntary 
act, and it may, therefore, be presumed that it would 
not have been given, unlessjthe facts were such as 
would authorize it to be taken. The rule thus laid 
down has been widely approved and followed in sub- 
sequent decisions. Gildersleeve v. The People, 10 Barb. 
(S. C.) 85; Champlain v. The People, 2N. Y. 82; The 
State v. Williams, 17 Ark. 371; The People v. Dennis, 4 
Mich. 698; State v. Hamer, 2 Ind. 371; State v. Grant, 
10 Minn. 39; United States v. George, 3 Dill. 431. We 
think it is the better rule. But even this rule requires 
that the recognizance shall show not only that it was 
taken by a tribunal or magistrate having authority, but 
also in one ofa class of cases in which such a recogni- 
zance may lawfully be taken. If the meaning is 
thatthe recognizance must show this with absolute 
certainty, the recognizance in suit does not meet the 
requirement; for as we have seen, the description of 
the offense is such as to leave a possibility that the 
proceeding including the recognizance was unauthor- 
ized. There are cases which indicate that a certainty 
so absolute is not required. Besimer v. The People, 15 
Ill. 489; State v. Marshall, 21 Iowa, §143, 144; Daniels 
v. The People, 6 Mich. 381. And indeed we see no 
reason why, when the offense described may have been 
such as to authorize the recognizance, we may not as 
readily presume that the recognizance would not 
have been given, unless it was such an offense, as that 
the recognizance would not have been given unless the 
special facts authorizing its caption existed. In either 
case we have only to presume thata court or magis- 
trate having jurisdiction has properly exercised it, in- 
asmuch as he may have properly exercised it for any 
thing that appears. Our conclusion is that the recog- 
nizance is prima facie valid. If there is in fact 
defect or illegality in the proceeding which renders the 
recognizance void, that will be matter of defense. 
Daniels v. The People, 6 Mich. 381, 387; Champlain v. 
The People, 2.N. Y. 82. 

The third cause of demurrer is that the recognizance 
imposes a condition not required by law. We do not 
think the recognizance is void on that account. The 
superfluous condition may be rejected ‘as surplusage. 
Howie & Morrison v. The State, 1 Ala. 118; State v. 
Crowley, 60 Me. 103. 
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The fourth cause is that the writ does not allege that 
the recognizance was certified to the Court of Com- 
mon Pleas and there entered of record. This, though 
not alleged, is implied in what is alleged, namely, that 
the cognizors being thrice called did not appear and 
make good their said recognizance, but wholly made 
default as appears of record in said court. The Court 
of Common Pleas is acourt of superior jurisdiction, 
and, therefore, the regularity of its proceedings may 
be presumed. Gedney v. The Commonwealth, 14 Gratt. 
318. 

The fifth cause of demurrer is that it is not alleged 
that there has ever been any judgment of forfeiture. 
It is alleged that the cognizors, being called in the 
Court of Common Pleas, ‘“‘ made default as appears of 
record in said court.’’ This is all that is required 
under our statute to authorize the issuing of a writ of 
scire facias. Gen. Stat. R. L., ch. 236, § 25; Potter v. 
Kingsbury, 4 Day, 98; Andress v. The State, 3 Blackf. 
108; State v. Grant, 10 Minn. 39. 

The last cause of demurrer is that the writ does not 
state on what day of the term the recognizance was 
defaulted, and that consequently it may have been the 
first, whereas a default before the second day would be 
invalid. But the Court of Common Pleas is, as we 
have already said, a court of superior jurisdiction, and 
we may therefore presume, until the contrary is shown, 
that the defaulting was authorized. The demurrer 
must be overruled. 

Demurrer overruled. 
—_—_>_—_ 
COURT OF APPEALS ABSTRACT. 


COUNTER-CLAIM. 

What is allowable as: assigned claim.—In an action 
upon a contract between H. & T. and defendant, by 
plaintiff as assignee, defendant offered to show, to 
prove a counter-claim, that a boarding-house keeper, 
at the request of H. & T., boarded certain laborers 
employed by them in doing work under the contract; 
that H. & T. kept from the laborers’ wages the amount 
due from such laborers for board, and that defendant, 
at the request of H. & T., paid the boarding-house 
keeper for this board. Defendant had at the time no 
notice of the assignment to plaintiff. Held, that a re- 
fusal to admit the evidence offered by defendant was 
error. Judgment reversed. Senear v. Woods. Opin- 
ion by Church, C. J. 

(Decided Oct. 1, 1878.] 


MANDAMUS. 


Will not lie to compel overseer of poor to prosecute 
suit already commenced.—Under the provisions of the 
statute (1 R. S. 630, § 66) requiring overseers of the poor, 
to whom satisfactory evidence is furnished, to com- 
mence suits for certain penalties, ‘‘and prosecute the 
same diligently to effect,’’ defendant, at the request of 
relator, began a suit against one H. for a penalty for 
violating the statute requiring an innkeeper to put 
up a proper sign uuder Laws 1857, chapter 628, section 
9. Judgment not being entered up, relator asked a 
mandamus against defendant, requiring him to pro- 
ceed to enter judgment, stating that no answer had been 
put in to the complaint and that several special terms 
had elapsed. Defendant made return that a large 
number of these suits had been commenced against 


» various parties at the request of relator, that upon an 


investigation by the city authorities, doubts were en- 
tertained as to whether they could be sustained, and a 





stipulation had been made with the defendants therein 
not to enter judgment without notifying them and 
giving them an opportunity to put in answers. Held, 
that a mandamus would not lie; Ist, because it did 
not appear put that defendant had properly conducted 
the action under the circumstances; and 2d, because 
the prosecution of the action involved the exercise of 
judgment and discretion, with which the court will 
not interfere by mandamus. Order of General Term 
reversed and that of Special Term affirmed. People 
ex rel. Hammond v. Leonard, Overseer of Poor of Syra- 
ecuse. Opinion by Church, C. J. 

[Decided Sept. 24, 1878.] 


MUNICIPAL CORPORATION. 

1. Charter of Cohoes: limitation as to suits against eity. 
—In the charter of the city of Cohoes (Laws 1869, chap. 
912, tit. 13, § 5), under a title relating to city expendi- 
tures wherein the presenting of claims, accounts and 
demands against the city for audit and payment is pro- 
vided for, is this clause: ‘‘ And no action against the 
city on acontract obligation or liability, express or 
implied, shall be commenced, except within one year 
after the cause of action shall have accrued.”’ Held, 
that this limitation applied only to contract liability, 
and not to an action for a tort, and an action against 
the city for damages from negligence in not keeping 
its sidewalks in repair, was not included therein. 
Judgment below affirmed. McGaffin v. City of Cohoes. 
Opinion by Church, C. J. 

[Decided Sept. 17, 1878. Reported below, 11 Hun, 531.] 

2. Liable for principal and interest of orders issued 
bearing interest.—Where a city issued orders payable 
out of a certain fund when collected by it and expressly 
bearing interest on their face from a fixed day, held, 
that the fact that the city was ready and offered to 
pay the orders at acertain time did not relieve the 
city from liability to pay the same, nor did the readi- 
ness to pay stop the running of interest. Judgment 
below affirmed. ead v. City of Buffalo. Opinion by 
Hand, J. 

3. Notice that interest has stopped: effect of. — Nor 
would notices in the official city paper that after cer- 
tain dates interest on the orders would cease to run af- 
fect the rights of a holder in the absence of proof that 
such notice came to his knowledge. Ib. 

(Decided Oct. 1, 1878.] 
PRACTICE. 

Examination of party: officers of corporation not 
liable to examination.—Under the provisions of the 
Code, section 870, etc., authorizing the examination of 
a party to an action at the instance of an adverse 
party, officers of corporations cannot be examined. 
By “ party” is meant a plaintiff or defendant, and the 
meaning cannot be extended to include the officers, 
servants and agents of parties, whether such parties 
be corporations or natural persons. Order affirmed. 
People v. Mutual Gas-light Co. of Brooklyn. Opinion 
by Hand, J. 

[Decided Sept. 24, 1878.] 


SURROGATE. 

1. Has jurisdiction over contested claim of executrix. 
—Testator, in his life-time, upon a sale of land belong- 
ing to his wife, took for the purchase-price a mortgage 
and notes in hisown name. He collected these and 
offered to pay the money to his wife, who requested 
him to keep it for her until she should call for it, which 
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he agreed todo. She did not call for the money dur- 
ing his life-time. In his will she was appointed execu- 
trix and qualified. Held, that the surrogate had ju- 
risdiction to pass upon her claim against testator’s es- 
tate if contested for such money. Order of General 
Term reversed and decree of surrogate affirmed. 
Boughton v. Flint. Opinion by Rapallo, J. 

2. Statute of limitation does not run on deposit.— 
Held, also, that no demand having been made, the stat- 
ute did not run on the claim during testator’s life- 
time. Ib. 

3. Legacy does not cut off debt due from testator.—Tes- 
tator directed that his debts should be paid, and after 
that gave several legacies, among which was one for 
about the amount of the widow’s claim, which was 
stated to be in lieu of dower. Held, that the widow 
was entitled to this legacy us well as to her debt. Ib. 
(Decided Oct. 1, 1878.] 


TAXATION. 


1. Toll bridges liable to where situated.—The provision 
of 1 R. S. 389, §6, that ‘‘In case of toll bridges, the 
company owning such bridge shall be assessed in the 
town or ward in which the tolls are collected, and when 
the tolls of any bridge, etc., are collected in several 
towns or wards, the company shall be assessed in the 
town or ward in which the treasurer or other officer 
authorized to pay the last preceding dividend resides,”’ 
applies only to the personal estate of the company and 
not to the real estate; and the real estate of a toll bridge 
company is taxable for school purposes where it is 
situated. Judgment affirmed. Hudson River Bridge 
Co. v. Patterson. Opinion by Church, C. J. 


2. Bridge across navigable stream may be taxed.—A 
bridge across the Hudson river at Albany, where the 
river is navigable, held taxable for school purposes. Ib. 
[Decided Sept. 17,1878. Reported below, 11 Hun, 525.] 

WITNESS. 


Testimony of one shown to swear false in other partic- 
ulars may be received.—In an action for the settlement 
of partnership accounts, some of the items of the 
account were proved solely by the testimony of defend- 
ant, whose testimony in regard to other items was 
shown to have been false. It did not appear that de- 
fendant must have corruptly given the false testimony. 
Held, that a finding of the referee allowing the items 
in question would not be disturbed by this court. 
Judgment below affirmed. Dering v. Metcalf. Opinion 
by Folger, J. 

[Decided Oct. 4, 1878.] 
——_@ 
RECENT BANKRUPTCY DECISIONS. 
: COMPOSITION. 

1. Practice in: register’s report assumed to be correct. 
—On application for final order of confirmation of a 
proposed composition, the report of the register must, 
for the purposes of such application, be taken to be a 
true and full report of all the proceedings before him. 
If parties are dissatisfied with it, either because of 
alleged omission or mistake, they should move promptly 
to have it referred back for correction. The other party 
is entitled to have notice of such proposed correction 
before the motion for confirmation comes on for argu- 
ment. U.S. Dist. Ct., E.D. New York. Inre Spen- 


cer, 18 Nat. Bankr. Reg. 199. 
2. When first meeting will be re-opened.—If, through 
accident or design, the notice of the first meeting fails 





to reach creditors whose presence at the meeting might 
alter the result of the vote, and the court is satisfied 
that their failure to attend was owing to the failure of 
the notice alone, and that their votes would have 
changed the result, it is proper and right that on their 
application the meeting, if closed, should be re-opened 
and the vote of each person received and counted; but 
such relief should be applied for promptly, and one 
who lies by until the second meeting has been called 
and convened, cannot then ask to have the first meet- 
ing re-assembled, unless the delay is excused for suffic- 
ient cause. Ib. 

3. Conflicting claims: when decision of register not 
re-opened.—When the register thas decided as to the 
right to prove and vote upon a particular claim as 
between two parties who claim such right, the proper 
course for the party aggrieved is to apply for an ad- 
journment of the meeting till his right asa creditor 
can be tested and passed upon by the court before the 
final vote is taken. He mayask to have the question 
certified to the court upon the testimony before the 
register; or, if he desires to produce further evidence, 
he should ask leave to produce it, and if necessary, ask 
fortime. If, however, he submits to the decision, and 
without further objection allows the vote to be taken, 
he cannot ordinarily be allowed to re-open the question 
at the second meeting, upon consideration of the ques- 
tion whether the requisite majority present at the 
first meeting have assented to the composition. Ib 

4, Right of aggrieved party to have-meeting re-opened. 
—If any party is aggrieved by the rulings of the register 
on his application for time or opportunity to prove his 
right to vote or to disprove another claimant’s right, 
it is competent for the court, in order to secure a full 
and fair vote to re-open the meeting and adjourn it, and 
provide forthe proper determination of all questions 
of the right to vote in some suitable way before a final 
vote is taken, and upon the coming inof the report of 
the register his rulings on these questions as disclosed 
by the record are subject to the review of the court for 
the determination of the question whether the requis- 
ite majority of those present have assented to the com- 
position. Ib. 

5. What is not a proper composition.—The composi- 
tion was only two percent. The largest creditor with- 
out whose vote, if she had been present, it could not 
have been passed, was strongly opposed to it. Owing 
toa misdirection of the notice by accident or design, 
she was not present to vote. There was alsoa doubt 
as tothe rightof oneof the consenting creditors to 
vote. Held, that the composition was not for the best 
interests of the creditors; that there was a formal but 
not a real compliance with the requirements of the law 
as to the consenting majority of creditors. Ib. 


EQUITABLE MORTGAGE. 


Application by mortgagor of trust funds to payment of 
mortgage creates in favor of cestwi que trust.—In 1872 
the bankrupt sold certain government bonds belonging 
to his sister, which were then in his hands, and out of 
the avails paid and took up a mortgage note which then 
fell due, secured on certain real estate, and kept the 
balance to hisown use. At that time he also owed his 
sister for a balance of interest he had {previously re 
ceived and had other government bonds of hers which 
he had or afterward pledged for his debts. During 
the following six years he paid her money from time 
to time, which was charged against the interest received 
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by him upon her bonds and not otherwise applied 
by either. Held, that she was entitled to be treated as 
if she had held the mortgage from the time he took it 
up; thatthe payment should be applied upon the in- 
terest and not tothe balance of avails of the sale, and 
that she was entitled to a lien equivalent to a mortgage 
lien for the payment of the sum found to be due to her 
after application of such payments. U.S. Dist. Ct., 
Vermont. Dewey v. Kelton, 18 Nat. Bankr. Reg. 217. 


EVIDENCE. 


When oral evidence admissible to prove title to property. 
—Where there is an undoubted par: nership, oral evi- 
dence is admissible to prove that the factory in which 
the partners carried on their business, and upon which 
they expended their money, was a part of the capital 
stock contributed by them; and where such evidence 
is clear and undisputed, and admitted to be true, the 
property in question is to be treated in bankruptcy as 
the property of the firm; if on no other ground, then 
clearly on that of part performance. U. 8. Dist. Ct., 
Massachusetts. In re Furmer; Ea parte Griffin, 18 
Nat. Bankr. Reg. 207. 


—_—_—.—————. 
RECENT AMERICAN DECISIONS. 


SUPREME JUDICIAL COURT OF MAINE.* 
CONTRACT. 


Mlegal consideration.—A promise to pay a mail con- 
tractor for performing his contract with the post- 
office department is without consideration. Putnam 
v. Woodbury. 

TITLE. 

1. Priority of registration: effect as to assignees.— 
The same rule, as to the necessity of registration, in 
order to give a priority of title, prevails between dif- 
ferent assignees of a mortgage as between grantees 
under ordinary deeds. A mortgagee assigned the 
mortgage thus: ‘I hereby assign to the said (assignee) 
the within mortgage deed, the debt thereby secured, 
and all my right, title and interest in the premises 
therein described.’ Held, that this assignment, hav- 
ing been recorded, transfers the mortgage title as 
against a prior unrecorded deed of the same land by 
the mortgagee, unless it is shown that the assignee 
had actual notice of the prior deed. Wiley v. William- 
son. 

2. Title derived through quitclaim deeds.—The doc- 
trine that a demandant cannot recover when all the 
deeds through or under which he claims are quit- 
claims, it not appearing that any of the grantors were 
ever in possession, cannot apply, where both sides 
claim to hold under titles which have descended from 
a common grantor. Ib. 

WILL. 

When grantor of life estate takes a fee.—A testator 
made his widow residuary devisee with power to hold 
and use all the property during her life, and to ex- 
pend all of it if necessary for her care, comfort or sup- 
port. Held, (1) that she took a life estate, with full 
power to convey the real estate in fee, at pleasure, 
without restraint as to her use of the proceeds for her 
care, comfort or support. (2) That she was made the 





*From J. D. Pulsifer, Esq., State Reporter. To appear 
in 68 Maine Keports. 








sole judge as to whether it was necessary to convey 

for the purpose named. (3) That her quitclaim deed 

of land in the usual form was a sufficient execution of 

her power under the will, and conveyed the fee. Hall 

v. Preble. 

SUPREME COURT AND SUPREME COMMISSION OF 
OHIO, OCTOBER, 1878.* 


ASSAULT AND BATTERY. 

Defense in action for: resisting assault.—Where a 
wounding with a knife is sought to be justified on the 
ground of self-defense against a prior assault, and the 
circumstances do not show any reasonable apprehen- 
sion of loss of life or of great bodily harm, it is error 
for the court, after having charged the jury that a per- 
son assauited may use all the force necessary to repel 
the assault, to refuse to charge, in substance, that if 
the resistance were disproportionate to the assault or 
excessive, the defendant would be liable. Close v. 
Cooper (Court). 

DEATH. 


Presumption of, from long absence.—If a husband 
leaves his family and usual place of residence and goes 
to parts unknown, or a distant State, and is not heard 
from for a period of seven years, a presumption arises 
that he is dead. Rosenthal v. Mayhew (Comm.). 


LICENSE. 

To lay water pipes in land is not incwmbrance.—A 
written license, without seal and unacknowledged, to 
enter upon and imbed water pipes in the land of an- 
other, with privilege to enter and repair them, creates 
no interest in, nor incumbrance upon the land such as 
will disable the owner thereof from making a good 
and sufficient deed conveying a good title thereto. 
Wilkins v. Irvine (Comm.). 


MASTER AND SERVANT. 


Employee of railroad company riding on train when 
co-servant of engineer of train.—Where a railroad 
company, engaged in ballasting its road, employed a 
hand to assist in loading and unloading a gravel 
train, and in the execution of this service it was nec- 
essary for him to ride on the train from the gravel pit 
to the place of unloading; the train being run under 
the direction of a conductor, and said hand having 
nothing to do with its management, held, that such 
hand, while riding on the train, was a mere employee, 
and did not assume the character of a passenger; that 
he and the engineer of the train were engaged in a 
common service, and that as he was not under the 
control or subject to the orders of the engineer, the 
railroad company cannot be held liable for negligence 
of the engineer resulting in his death, if it was not 
guilty of negligence in selecting the engineer. Kum- 
ler v. Junction Railroad Co. (Comm.). 


NEGLIGENCE. 


Sparks from locomotive: tinference.—Where a rail- 
road company is authorized to propel its trains and 
operate its road by the use of steam locomotives, no 
inference of negligence arises from the mere fact that 
an injury to adjacent ,property was caused by sparks 
emitted from such locomotives. Ruffner v. Cincin- 
nati, Ham. & Dayton Railroad Co. (Court). 





* From E. L. DeWitt, Esq., State Reporter. 
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NEW BOOKS AND NEW EDITIONS. 


THOMPSON ON HOMESTEADS AND EXEMPTIONS. 
ee een te Louls: F. i. Thomasd Company, IS. 
HE author of this work has undertaken to treat a 
very difficult subject, a fact of which, however, he 
seems to be well aware. The exemption laws of the 
different States, though having a general likeness, are 
in detail exceedingly unlike, and the decisions of the 
courts have not tended in any great degree to zssimi- 
late them. While the judges who have been called 
upon to construe these statutes have, as a rule, given 
a liberal construction, the results at which they have 
arrived have been exceedingly diverse. Besides, the 
statutes themselves have not always been framed with 
the care that should mould legislation. These cir- 
cumstances made the compilation of this work ex- 
ceedingly difficult, but we are pleased to find that Mr. 
Thompson has very successfully accomplished the task 
he undertook. He has not endeavored to harmonize 
the conflicting decisions — that would not be possible 
—but he has arranged them around the questions 
which they affect, stating the different conclusions ar- 
rived at and the opposing reasons advanced, and very 
wisely, in such instances, refraining as a rule from 
stating his own conclusions. 

The arrangement of the work seems to be the most 
systematic and logical the subject is capable of. The 
policy and construction of exemption laws and the 
constitutional questions they involve are first treated, 
then follows a consideration of the various branches 
into which the subject naturally falls. The home- 
stead laws are first treated, the persons affected by 
them, the premises which they relate to, the methods 
in which a homestead may be acquired and lost, the 
liens that may attach to it, and the protection afforded 
to it, being each noticed in its appropriate place. 
Then follows an exposition of the law relating to chat- 
tel exemptions, occupying the remainder of the book. 
A few branches of the {law relating to chattel exemp- 
tions, such as the effect of fraud on exemptions and 
the estate or interest necessary to support an exemp- 
tion, are treated in connection with homestead ex- 
emptions. 

The author’s treatment of the separate branches of 
the subject is fully as systematic and excellent as his 
general arrangement. Whenever a general statement 
of the law can be deduced from the various authori- 
ties it is given, and then the laws of the different 
States are separately considered and explained. The 
citations of authority are full and appear to include 
all the recent cases of value. The work cannot fail to 
prove a great help to those who have occasion to ex- 
amine the subjects it embraces. The typographical 
appearance of the book is excellent, showing careful 
proof reading and attention to the minor details of 
authorship, which, though essential to the excellence 
of a legal treatise, are too often neglected. 


Krntucky Reports, VOLUME XIII. 


Reports of as vil and Criminal Cases decided in the 

P Court of Appeals of Kentucky. By W. P. D. Bush, Re- 

orter. Volume XIII. Containing cases decided ‘dur- 

ng latter part of January term, 1877, all of September 

term, 1877, and part of January term, 1878. Louisville,Ky. 
John P. Morton & Co., 1878. 


This volume, which brings the reports of the decis- 
ions of the court of last resort in Kentucky down to 
the early part of the present year, contains a number 





of decisions of general interest. Judge v. Brasswell, 
p. 67: In a non-commercial partnership for mining 
purposes, a partner has no implied power to bind the 
firm by a contract to purchase land. Tully v. Common- 
wealth, p. 142: When the principal felony of murder 
is committed in one county and the accessory acts in 
another, an indictment will lie where the accessorial 
acts were done. Ratcliffe v. Smith, p. 172: Equity 
will not interfere to set right a party to an unlawful 
contract who has been defrauded. Blakey v. Johnson, 
p. 197: When the maker of a note affords an opportun- 
ity for alteration he is bound to an innocent holder. 
Pollock v. Louisville, p. 221: A city held not liable for 
the negligence of a policeman in making arrests, and 
in Greenwood v. Louisville, p. 226, held not liable for 
the negligence of firemen paid by it while discharging 
their duties. Wilbert v. Commonwealth, p. 230: The 
conviction of a boy twelve years old for false swear- 
ing, held not authorized in the absence of knowledge 
on the part of the boy of legal responsibility for his 
wrongful act. Farmers & Drovers’ Ins. Co. v. Curry, 
p. 312: A statute of Tennessee declares that state- 
ments on an application for insurance shall be deemed 
representations, and not warranties. Held, not to 
prevent parties from contracting that such statements 
shall be warranties. Davis v. Commonwealth, p. 318: 
A Utah divorce held no defense to a prosecution for 
bigamy. Duncan v. Louisville, p. 378: A promissory 
note in form negotiable is not rendered non-negotiable 
by being made payable two yearsafter date, or by con- 
taining a statement thatit was given forand is secured 
by a lien on real estate, and the owner of the note takes 
the lien free from equities. Greer v. Church, p. 480: 
A sale of a piano under a guise of renting passes the title 
to the vendee. Commonwealth v. House, p. 679: That 
the principal in a bail bond was prevented from appear- 
ing at trial by the United States, held not to discharge 
the surety. Commonwealth v. Hawes, p. 697: This is 
theextradition caseappearing 17 Alb. L. J. 325, where 
it was held that a person extradited for one offense 
could not be tried for another. 





OREGON REPORTS, VOLUME VI. 


Reports of Cases Decided in the Supreme Court of Oregon, from 
December term, 1876, to December term, 1877. ©. B. 
Billinger, Reporter. Vol. VI. San Francisco: A. L. 
Bancroft & Co., 1878. 


We notice the following cases of general interest in 
the present volume of these reports: Luse v. Isthmus 
Transit Railway Co.,p.125: A railroad company by 
by-law conferred upon its president authority to act as 
“business and financial agent”’ of the corporation. 
Held, not to authorize him to mortgage a locomotive 
belonging to such company. Philomath College v. 
Hartless, p. 158: A promise for a public object which 
contains an express or implied request to do some act or 
undergo expense or inconvenience is enforceable if the 
act, etc., is done or expense incurred. Taylor v. Welch, 
p. 198: The rule that a proprietor of lands alonga stream 
has a right to the undiminished use of such stream does 
not apply to an unknown subterranean channel or as 
to waters percolating. Rugh v. Ottenheimer, p. 2381: 
Marriage is a contract not subject to the constitutional 
inhibition of legislative acts impairing the obligations 
of acontract. Cogswell v. Oregon and California R. 
R. Co.,p. 417: It is not negligence for those managing 
a railway train not to stop when seeing one walking 
along the track before it reaches him, he having time 
to leave the track after the signals of danger are given. 
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CORRESPONDENCE. 


To the Editor of the Albany Law Journal: 


Srr—The General Statutes of a certain State pro- 
vide, 1st, that ‘‘there shall be elected in each county, 
organized for judicial purposes, a county attorney, 
who shall hold his office for the term of two years,” 
etc., and 2d, that ‘‘whenever a vacancy occurs in the 
office of county attorney, the board of county com- 
missioners, at their first session thereafter, shall ap- 
point some suitable person to be county attorney,” 
etc. At the last general election, an election held, 
among others, for the purpose of electing a county at- 
torney for the county of S. in said State, a majority 
of the electors voting at such election in said county 
knowingly and designedly voted for one H. for that 
office. At the time of such voting H. had no inten- 
tion of ever qualifying or acting as such officer, nor 
does he ever have such intention, and never does 
qualify or attempt to qualify or act as such officer. 
At the time of voting such electors know that H. has 
no such intention, and vote for him for that reason and 
to prevent the election of some one who will qualify, 
in order that a vacancy in such office may happen and 
a contingency may arise wherein the board of county 
commissioners shall have the power to appoint to the 
vacancy, intending to thereby secure the services of a 
county attorney for a less salary than otherwise — the 
commissioners being thus enabled to dictate terms to 
some extent. I desire to ask the question (presuming 
such facts could have been proved at the proper time), 
what is the legal effect: and force of ballots thrown for 
such a purpose? Are they, so far as that particular offi- 
cer is concerned, to be treated as blanks, or are they to 
have the effect which the electors voting intended? 
Can the election of some person who will qualify for 
the duties of the office be thus prevented and the will 
of a large minority, perhaps, thus thwarted? Please 
answer through the columns of the JOURNAL, and 
oblige 

AN ATTORNEY. 


[It has been held that where the majority of votes 
were cast for an ineligible person this did not give 
an eligible person who stood next to him on the poll 
the office. People v. Clute, 50 N. Y. 451; 10 Am. 
Rep. 508; Sanders v. Haynes, 13 Cal. 145; State v. 
Giles, 1 Chand. 112; State v. Smith, 14 Wis. 497; 
Commonwealth v. Cluly, 56 Penn. St. 270; Opinion 
of Judges, 38 Me. 597. In Indiana, however, it is 
held that if the disqualification is known to the 
electors voting for the candidate, their votes are 
nullities and the next highest candidate is elected. 
Gulick v. Nev, 14 Ind. 93; Carson v. McPhetridge, 15 
id. 527. This is also the English doctrine except as 
tothe point of notice. Rex v. Parry, 14 East, 549. 
But where a candidate voted for is eligible we can- 
not see how the fact, that he intends not to qualify, 
and that those voting for him do so knowing that 
intention, and because of it, will render the votes 
cast for him nullities. He will be elected if he re- 
ceives enough votes, notwithstanding his intention 
not to accept the office. Ep. L. J.] 








NOTES. 


Wwe have received several numbers of the Maryland 

Law Record, a law periodical just started at Bal- 
timore, Md. It contains the decisions of the Court of 
Appeals of Maryland, besides editorial matter and 
selections. It is in quarto form, well printed, and pre- 
sents a tasteful appearance. The members of the bar in 
Maryland and the adjoining States ought to give the 
Record a hearty support, which we have no doubt they 
willdo. We would suggest to the editors of the Record 
that they preface the opinions published by them with 
head notes. This will add very materially to the 
value of the paper. 


The United States Circuit Court for the Southern 
District of New York, on the 11th inst., made the fol- 
lowing rule: 

‘In pursuance of the provisions of section 915 of an 
act entitled ‘An act to revise and consolidate the 
Statutes of the United States in force on the first day 
of December, Anno Domini one thousand eight hun- 
dred and seventy-three,’’ approved June 22, 1874, it is 
ordered that the provisions of the act of the Legislature 
of the State of New York, entitled ‘An act relating 
to courts, officers of justice and civil proceedings,” 
passed June 2, 1876, and the provisions of any act here- 
tofore passed by said Legislature amending said last- 
named act, so far as such provisions relate to a remedy 
by attachment against the property of a defendant, are 
hereby adopted by this court as rules of this court, in 
respect to a remedy by attachment against the prop- 
erty of a defendant in a common law cause in this 
court.” 

The Supreme Court of Illinois,in the case of Gridley 
v. City of Bloomington, decided on the 30th ult., held 
that a city cannot, by ordinance, compel a citizen to 
remove snow from a sidewalk in front of his premises, 
any more than to remove obstructions from the mid- 
dle of the street; as he has in both merely an interest 
common to all citizens. The case is wholly unlike 
special assessments for permanent improvements ad~ 
joining certain lots especially benefited thereby.—— 
The Bath, England, County Court on the 19th ult., in 
the case of Vizard v. Neate, held that a Sunday School 
Superintendent has the same authority to punish the 
children attending the school for misbehavior that a 
schoolmaster has as to his pupils. 


A State Bar Association was organized at Montpe- 
lier, Vt., on Wednesday. The attendance was good 
and included many of the most prominent lawyers of 
the State. A constitution was adopted and the fol- 
lowing officers elected: President, Hon. E. J. Phelps, 
of Burlington; Vice-Presidents, Hon. George W. Har- 
mon, of Bennington, Hon. Roswell Fairham, of 
Bradford, Hon. John L. Edwards, of Newport; Man- 
agers, E. J. Phelps, ex-officio; Wheelock G. Veasey, 
of Rutland, William E. Johnson, of Rutland, Guy C. 
Noble, of St. Albans, William P. Dillingham, of Wa- 
terbury; Secretary, Hiram F. Stevens, of St. Albans; 
Treasurer, William G. Shaw, of Burlington. Com- 
mittees were appointed upon the following subjects: 
Admissions; Professional Conduct ; Jurisprudence and 
Law Reform; Legal History and Biography. 
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CURRENT TOPICS. 


HE Legislature of Minnesota at its last session, 
for the purpose of preventing frauds in elec- 
tions, enacted a law requiring that in cities when a 
ballot should be cast at any election, the judges of 
the poll should indorse on its back a number which 
should correspond with the number of the vote on 
the poll book. This act, the District Court of Ram- 
sey county, in an elaborate opinion delivered by 
Brill, J., on the 22d ult., has pronounced unconsti- 
tutional as violative of the right of the voter to 
cast a secret ballot, as the numbering of each ballot 
enables any one so disposed to identify it and dis- 
cover by whom it was cast. That secrecy is an 
essential characteristic of the ballot has been held 
ina number of cases; and a provision of law which 
results in destroying this would be clearly invalid. 
See People v. Cecott, 16 Mich. 283; Respublica v. Ray, 
3 Yeates, 66; Temple v. Mead, 4 Vt. 455; Williams 
v. Stein, 38 Ind, 89. 


In the Constitutional Convention now in session 
in California, a strong movement is being made to 
change the jury system, and a radical alteration is 
probable. Several resolutions have been introduced 
for the abolition of the rule requiring unanimity for 
a verdict, and two or more for the abolition of the 
grand jury, and also dispensing with a jury trial 
in certain civil actions. We are not certain that 
these changes, if made, will work unmixed good. 
The grand jury is certainly a very useful branch of 
our criminal courts, not altogether for what it does, 
but for what it prevents being done. While the 
rule of the common law is that every accused per- 
son is presumed innocent until the charge of guilt 
is legally established, in the popular mind very 
little distinction is liable to be made between a 
prisoner on trial and one convicted ; and a trial fora 
high crime, though resulting in acquittal, brings 
upon the subject of it more or less odium. The 
grand jury, when doing its duty, shelters respect- 
able citizens from the annoyance of baseless prose- 
cutions, which alone is enough to justify its 
continued existence. As to whether unanimity 
should be required for a verdict, there is much to be 
said in favor of achange from the old rule. It is 
probable that if the conclusion of a large propor- 
tion, say five-sixths of the whole number of a jury, 
was sufficient for a verdict, many needless trials 
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would be saved and justice be done in as many 
cases as now. Two other provisions are proposed 
in the criminal law, namely, forbidding the im- 
prisonment of witnesses who are unable to give 
bail, and limiting the pardoning power to cases 
where new evidence is discovered after judgment. 
The first of these should receive the sanction of the 
convention, and we are not sure but that the last one 
would be a proper regulation of the pardoning 
power. 


The London Law Times, in commenting upon the 
remark that is often made when a prominent judge 
dies at the present day, that he has not left any par- 
ticular mark upon the law, says that the death of the 
late Lord Chelmsford has been the occasion of several 
observations of this character. It, however, need 
not imply that the deceased was not an able and 
learned man and fully up, in all that goes to make a 
profound jurist, to some of his distinguished prede- 
cessors whose influence in moulding the law is ac- 
knowledged by every one. But at the present time 
no opportunity is offered for doing what the earlier 
judges did in the way of shaping the principles 
which govern our jurisprudence. All the judge of 
to-day has to do as a rule is to apply settled princi- 
ples to the facts which are presented to him, and 
this is by many considered a matter of greater dif- 
ficulty than the enunciation of original principles 
subsequently accepted as sound. 


The commissioner of pensions advises further leg- 
islation to prevent the robbery of pension claimants 
by dishonest attorneys and claim agents. The 
legislation heretofore in existence, which is of the 
most stringent as well as most remarkable character, 
does not seem to have satisfactorily accomplished 
its purpose. He proposes now to divide the coun- 
try into districts, and appoint in each pension dis- 
trict a skilled clerk who shall collect testimony for 
the claimants in support of their claims. To do 
this it appears to us would be going somewhat be- 
yond the province of the government. 


The attorney-general of the United States has 
rendered a somewhat important opinion in relation 
to the taxation of national banks. In reporting 
their capital for taxation they have heretofore been 
allowed to deduct as invested in United States 
bonds only the face value of such bonds, but it is 
now determined that they are entitled to deduct 
also the premiums which they have paid on the 
bonds; that is, the amount actually invested, no 
matter at what price the bonds were bought, may 
be deducted. This will involve, it is said, the 
re-opening of some fifty thousand assessments which 
have been made through a series of years and the 
refunding of a large sum for taxes erroneously col- 
lected. 
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The question of what is and what is not legal 
tender has of late frequently come up in business 
transactions, the return to specie payments, and the 
recent legislation of Congress rendering the subject 
somewhat complicated. At the present time we 
have in circulation several kinds of money, some of 
which does not possess the legal tender characteris- 
tic, some of which possesses it in a limited degree, 
and some of which is tender for all things and to all 
parties. First, there is the trade dollar. This, 
though coined by the government, is not a tender, 
being declared not to be so by a joint resolution of 
Congress of July 22, 1876. Second, the national 
bank notes which are a tender to the government 
for all taxes and debts except import duties, and 
from the government for all liabilities except inter- 
est on the public debt. U.S. R. S., $5282. These are 
also by common law a tender in all private transac- 
tions unless objected to on the ground that they 
are bank bills. 2 Pars. on Contracts, 645. Third, 
the United States notes known as greenbacks. 
These are tender for all debts public and private 
except interest on the public debt and duties on 
imports. Fourth, the gold coins of the United 
States. These are tender for all debts and liabilities 
for their face value if of full weight, and in propor- 
tion to weight if less than full weight. R. 8., § 3585. 
Fifth, The silver dollars coined by the United States 
of the weight of 412} grains, as provided by the 
act of Congress of January 18, 1837. These are 
tender for all debts and dues, unless the contract 
stipulates otherwise. Act of Congress of February 
28, 1878. Sixth, silver certificates issued under 
the act last mentioned. These are tender for all 
dues to the government. Seventh, the silver coins 
of the United States for fractions of a dollar. 
These are tender to an amount not exceeding five 
dollars in any one payment. R. S., § 3586. Eighth, 
the minor coins of the United States. These are 
tender to an amount not exceeding twenty-five 
cents in any one payment. R. S., § 3587. No 
foreign gold or silver coins are a tender. R.S., § 
3584, 


—_—_¢__—_. 


NOTES OF CASES. 


N Ryan v. Gilmer, 2 Montana, 517, which was an 
action for personal injury received by plaintiff 
while riding in the sleigh of defendant, who was a 
carrier of passengers, it appeared on trial that the 
driver had complete control of the sleigh and was 
driving at the rate of six miles an hour over a level 
road. Suddenly the sleigh turned, throwing plain- 
tiff from his seat, inflicting the injury. Plaintiff 
was unable to show the cause of the accident, but 


‘ showed that he did not contribute thereto. The 


court held that there was a prima fucie case of neg- 
ligence against defendant which should have been 
submitted to the jury. The general principle is 








that as between a passenger and acarrier of passen- 
gers, the proof of the occurrence of an accident, 
without fault of the passenger, is prima facie proof 
of negligence on the part of the carrier. Yeomans 
v. 0.0. 8. N. Co., 44 Cal. 84; Feital v. Middlesex 
R. R. Co., 109 Mass. 398; 12 Am. Rep. 720; McKin- 
ney v. Neil, 1 McLean, 540; Stockton v. Frey, 4 Gill, 
406; Furish v. Reigle, 11 Gratt. 697. ‘‘ Carriers of 
passengers for hire are bound to use the utmost care 
and diligence in the providing of safe, sufficient, 
and suitable coaches, horses and coachmen, in order 
to prevent those injuries which human care and 
foresight can guard against.” Ingalls v. Bills, 9 
Metc. 1. The proprietor of a stage-coach covenants 
that he will insure the safe carriage of passengers 
by the exercise of ordinary diligence and care, and 
is responsible for any neglect. Fairchild v. Cal. 
S. Co., 13 Cal. 605. In Stokes v. Saltonstall, 13 
Pet. 181, which was an action for injuries to a pas- 
senger, caused by the upsetting of a stage-coach, 
the court held that the facts that the coach was up- 
set and the passenger injured, were prima facie 
evidence that there was carelessness or negligence 
or want of skill on the part of the driver which 
threw upon the defendant the burden of proving 
that the accident was not caused by the driver’s 
fault. See, also, Railroad Co v. Pollard, 22 Wall. 
348; Nitro Glycerine Case, 15 id. 537. 


In Harris v. Babbitt, 4 Dillon, 185, the action was 
on the official bond of the cashier of a savings bank 
incorporated under the laws of the State of Missouri. 
The statute provided that officers of the bank should 
hold their offices ‘‘ for one year and until their suc- 
cessors are elected and qualified,” but a bond was 
not named as a qualification for such officers, but 
by a by-law, passed by the directors of the bank in 
question, the cashier was required to give a bond. 
Harris was elected cashier, and on the 16th of Janu- 
ary, 1872, he gave a bond conditioned for the 
‘* faithful discharge of his duty in accordance with 
the law, the charter, and by-laws of the bank.” 
He was re-elected cashier January 16, 1873, but 
gave no new bond, and was allowed by the direct- 
ors to continue to act without doing so. The court 
held that the sureties were not liable for the cash- 
ier’s defaults in February and March, 1873. In 
Bigelow v. Bridge, 8 Mass. 275, the same question 
was preseiited and the court held that the sureties 
of an officer elected for a year were not liable for a 
default in official duties occurring after the year 
but before his successor had qualified. The same 
question arose in Chelmsford v. Demarest, 7 Gray, 1, 
and the same doctrine was held, the court deciding 
that, where the office was annual, the condition in 
the bond that the officer should hold until his suc- 
cessor was elected and qualified did not cease to 
make it an annual office so far as the sureties were 
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concerned. See, also, to the same effect, Dover v. 
Twombly, 42 N. H. 59; Welch v. Seymour, 28 Conn. 
887; Moss v. State, 10 Mo. 338; State Treasurer v. 
Mann, 34 Vt. 871; South Carolina Soc. v. Johnson, 1 
McCord, 41; County of Wapello v. Bingham’s Adm’r, 
10 Iowa, 40. See, however, holding a different 
doctrine, State v. Berg, 50 Ind. 496; Thompson v. 
State, 37 Miss. 578; Placer Co. v. Dickerson, 45 Cal. 
12. 


In United States v. Payne, 4 Dillon, 387, it is held 
that the grant of administration on the estate of an 
Indian entitled to receive an allotment from the 
government, who is yet alive, is void as respects the 
administrator, and money paid to him by the United 
States may be recovered back. The question as to 
the effect and of the appointment of an administra- 
tor of a person who at the time was alive has been 
considered in a number of cases. In Roderigas v. 
East River Savings Inst., 63 N. Y. 460, a majority 
of the New York Court of Appeals came to the con- 
clusion that a payment to such an administrator in 
good faith by a debtor of the supposed intestate was 
effectual to discharge the debt where the proceedings 
under which the administrator was appointed were 
in compliance with the statutory requirements. In 
the case no dissenting opinion was rendered, 
although the weight of authority in other jurisdic- 
tions is contrary to the conclusions reached by the 
majority of the court. In Jochumson v. Suffolk 
Savings Bank, 3 Allen, 87, it was held that a deposi- 
tor could maintain an action to recover the amount 
of a deposit, although the bank had, upon the pro- 
duction of the deposit book, paid the amount of the 
deposit to one who had been appointed the adminis- 
trator of the depositor under the erroneous belief 
that he was dead. The same doctrine was held in 
Griffith v. Frazier, 8 Cranch, 9; and in Fisk v. 
Newell, 9 Texas, 13. See, also, Allen v. Dundas, 3 
T. Rep. 125. Also Bumstead v. Read, 31 Barb, 661; 
Bolton v. Brewster, 32 id. 389; Holcomb v. Phelps, 16 
Conn. 127; Parhan v. Moran, 4 Hun, 717; Bolton v. 
Jacks, 6 Robt. 166. 


In Ex parte Goodin, 7 Cent. L. J. 327, recently 
decided by the Supreme Court of Missouri, the pe- 
titioner refused to do service as a juror in a crimi- 
nal court, claiming exemption under a statute of the 
State as having served seven years as a fire warden. 
The trial judge committed him for contempt. On 
application for a writ of habeas corpus, it was held 
that the juror was legally exempt, but that he was 
not entitled to relief by writ of habeas corpus. The 
ground for this decision was this, that the writ of 
habeas corpus cannot be used as a writ of error or a 
certiorari to review irregularities and errors that 
render a proceeding voidable only. A proceeding 
defective for irregularity, and one void for illegal- 
ity may be reversed upon error or certiorari, but it is 








the latter defect only that gives authority to dis- 
charge on habeas corpus. Hurd on Hab. Corp. 327. 
In Hx parte Perkins, 18 Cal. 60, the petitioner had 
been committed for contempt in failing to obey the 
order of the court to pay his wife’s expenses in an 
action for divorce, and it was held not admissible 
for a defendant, by means of a writ of habeas corpus, 
to question the regularity of the proceedings. In 
Gilliam v. MeJunken, 2 8. C, 442, where an admin- 
istrator, who had been arrested for failing to pay asum 
of money into court when ordered, sought to be 
discharged by habeas corpus, the court said that 
although “the high prerogative writ of habeas corpus 
applies to all manner of illegal confinement, a 
party committed for contempt adjudged by a court 
of competent jurisdiction will not be discharged 
under it. See, also, Holman v. Mayor, 34 Tex. 177; 
Ex parte Summers, 5 Tred. 149; In re Percy, 2 Daly, 
530; People v. Hackley, 24 N. Y. 75. 


In the case of National Pemherton Bank v. Porter, 
recently decided by the Supreme Judicial Court of 
Massachusetts, which was an action by a national bank 
on a promissory note, the defense was that the plaintiff 
had purchased the note, which act was ultra vires. 
The court held that the contract contained in the 
note was valid, and as it was not necessary in Mass- 
achusetts that the plaintiff in an action on a promis- 
sory note should have the legal title, if the pur- 
chase of the note was ultra vires and void, it would 
only leave the one who sold to the bank, the owner, 
and the bank could maintain an action for his bene- 
fit. The cases of First National Bank v. Pierson, 
Thomp. Nat. Bank Cases, 637 ; 8. C., 16 Alb. L. J. 
319, and similar Minnesota cases, where a doctrine 
different from this is maintained, are distinguished 
on the ground that by the statute of Minnesota no 
action can be maintained upon a chose in action ex- 
cept by the real owner. 


In Johnson v. Sharp, 31 Ohio, 611, where an as- 
signment for the benefit of creditors, executed in 
Missouri by a resident of that State to a resident in 
Ohio, under the laws of Ohio, wassent by mail to 
the assignee from Missouri to Ohio, it was held that 
(the assignee having previously agreed to accept the 
trust) the assignment was valid and took effect in 
Ohio when deposited in the mail, and passed the 
title of the assigned property as against subsequent 
attaching creditors. See, as supporting this view, 
Princev. Yates, 2 Tread. 770; Dargan v. Richardson, 
Cheves, 197; Merrills v. Swift, 18 Conn. 257; McKin- 
ney v. Rhoads, 5 Watts, 348; Smith v. Bank of Wash- 
ington, 5 Serg. & Rawle, 318 ; Shuber v. Winding, 
Cheves, 218; Wilt v. Franklin, 1 Binn. 502; Skip- 
with v. Cunningham, 8 Leigh, 271; Read v. Robinson, 
6 Watts & Serg. 829. 
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SOME RECENT DECISIONS — 691TH NEW 
YORK REPORTS. 


HE 69th volume of New York Reports contains 
a good many interesting cases, and some of 
novelty. Among these we particularly note Newen- 
dorff v. Duryea, page 557, which holds that ‘‘ where 
the title of a local act expresses the subject em- 
bodied therein, the fact that such title does not in 
terms express a limitation to the locality affected, 
but is general enough to include the whole State, 
does not render it repugnant to the constitutional 
provision declaring that no local bill shall embrace 
more than one subject, which must be expressed in 
the title.” The title of the act in question is “an 
act to preserve the public peace and order on the 
first day of the week, commonly called Sunday,” 
and the subject of the act is the prohibition of 
dramatic performances on Sunday in the city of 
New York. (We may say in passing that it is fortu- 
nate for the Reverend Doctor Talmage and his Taber- 
nacle in Brooklyn, that the operation of the act is 
not general.) There is nothing of particular force 
in the prevailing ‘‘per curiam” opinion, but Chief 
Justice Church delivers a very trenchant dissenting 
opinion, which in our judgment might well have 
prevailed. He says: 


“The argument for the respondents is that as 
the title embraces the whole State, it includes 
New York, and, therefore, that the title is not 
deceptive. This argument would annihilate the 
constitutional provision in its practical applica- 
tion. No one would suspect on reading the title 
to this bill that its provisions were confined to 
the city of New York only. Although New York 
is within the State, and, therefore, is embraced in 
the title, yet it is too plain for argument that the 
title is deceptive, and calculated to mislead. It 
does not indicate the real purpose of the bill — on 
the contrary it expresses an entirely different pur- 

. The citizens of New York city might well 
feel indifferent to the passage of a general bill appli- 
cable to the whole State on almost any subject of 
police regulation, when, if the title indicated its 
real purpose, they would take an interest in favoring 
or opposing it. They might not object to be gov- 
erned by any general law applicable to the people 
of the whole State, while they might protest against 
being selected out for the operation of local pro- 
visions. The title would not inform them that the 
legislation was to be exceptional in respect to them. 
It was therefore misleading. The real subject was 
not expressed. The Constitution was designed to 
prevent this kind of deception. The practice had 

wn to be an evil of inserting local provisions 
under general titles to such an extent as to induce 
the people to incorporate the remedy in the funda- 
mental law. A title defined as ‘an act to secure 
the registry of the legal voters of the State’ with 
provisions applicable only to a single city or county, 
or a title ‘to regulate the granting of licenses for 
the sale of spirituous liquors,’ whether the words 
‘throughout the State’ were added or omitted, 
with a like restrictive application would be so 





repulsive as to shock the public sense, and yet 
neither of these would be more repugnant to the 
Constitution than the bill under consideration.” 


This case is an excellent proof of the folly of 
reporting dissenting opinions. 

Devlin v. Devlin, page 212, is a novel trade-mark 
case, where there was an unsuccessful attempt to 
apply the doctrine that relief for infringement of a 
deceptive trade-mark will not be granted. The 
complaint alleged that the plaintiffs put up and sold 
brandy in “quart and pint bottles,” with their 
trade-mark upon them, and that the defendant 
pirated the trade-mark. There was no mark of 
quantity upon the bottles, nor did it appear that 
they were used in the trade as measures of quantity, 
or that purchasers did not understand their capac- 
ity, or were deceived, or that the plaintiffs ever 
represented that the bottles contained quarts and 
pints. The court below found that there was a 
fraudulent imitation of the trade-mark, but that the 
plaintiffs could have no relief therefor, because 
they falsely and fraudulently represented the 
capacity of the bottles. This was held error. Of 
the bottles the court observed: ‘* They were trans- 
parent, and any one looking at them could see the 
quantity they contained.” ‘In this country they 
may be called quart and pint bottles, because they 
are nearest in size to the measures named, and the 
designation is sufficiently accurate for all the pur- 
poses of trade, and no one is necessarily or inten- 
tionally deceived.” To which we think the court 
might well have added, that everybody knows by 
rumor if not by experience that bottles never hold 
the quantity which they purport to contain. ‘‘ This 
is, therefore,” said the court, ‘*not a case where it 
can be said that plaintiffs came into court with 
unclean hands and guilty consciences, and must 
therefore be denied equitable relief.” 

Another case which we believe to be novel is 
Austin v. Holland, page 571. It was there held that 
mailing notice of dissolution of a partnership is not 
sufficient to relieve a retiring partner from claims of 
one who had had actual dealings with the firm; it 
simply raises a presumption of notice, which may 
be repelled by proof that the notice was not re- 
ceived. The court observe: “The rule in such 
case in this State requires, that to relieve a retiring 
partner from subsequent transactions in the part- 
nership name, notice of the dissolution must be 
brought home to the person giving the credit to the 
partnership. If in any way, by actual notice served, 
or by seeing the publication of the dissolution, or 
by information derived from third persons, the 
party, at the time of the dealing, is made aware of 
the fact that the partnership has been dissolved, 
the contract will not bind the firm. It is sufficient 
to exempt the firm from liability, that the person 
so contracting with a partner in the firm name 
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knew or had reason to believe that the partnership 
had been dissolved, but this must appear and be 
found by the jury,” etc. 

Taddiken v. Cantrell, page 597, is a decision of 
novelty, and one which it behooves all married 
women to understand. It was there held that when 
a married woman executes a promissory note, with- 
out words to charge her separate estate, but author- 
izes the payee to add any thing which counsel may 
suggest as necessary to make the note ‘‘ right, legal 
and proper,” the payee may lawfully add such words 
as will make the note binding on her estate, and it 
is not material that she is not advised of the precise 
terms of the addition. How easy it would be to do 
away with the possibility of any such question, by 
appropriate legislative enactments, and it would be 
just as well for married women, but we suppose it 
would not be quite so good for the lawyers. 

Filkins v. People, page 101, is another novel case. 
“A blow given with the handle of a pitchfork, 
without pushing or thrusting with the tines, is not 
an assault with a ‘‘sharp, dangerous weapon,” 
within the meaning of the statute.” ‘‘As used,” 
say the court, “the weapon was no more dangerous 
than it would have been if there had been buttons 
on the tines to prevent their puncturing the flesh, 
or than would have been a knife held by the blade, 
the holder striking with the handle.” This is an 
important case for agricultural laborers, heated with 
what Choate called ‘the austerities of hay-mak- 
ing,” to lay to heart. If law and gospel could be 
united, dangerous assaults would be less frequent. 
Let the offended ‘‘turn the other cheek,” and the 
offender turn his weapon, and no great harm would 
ever ensue, either in physical or penal consequences, 

Whitehead v. Kennedy, page 462, is an important 
case for lawyers to know, as it concerns their per- 
sonal interests. It provides that the statute declar- 
ing that the measure of compensation for the 
services of an attorney may be left to agreement 
between him and his client, has no application to a 
contract in relation to services already rendered, 
but has reference only to prospective services. That 
is to say, the party who shakes the tree and the 
party who picks up the fruit may agree beforehand 
that the party up the tree may have a certain part 
of the fruit for his pains, but after the job is done 
such an agreement is unlawful, and a recovery can 
only be had upon a guantum meruit. So, the pro- 
fession being forewarned, will be forearmed. 

Again, in Van Wyck v. Allen, page 62, we have a 
new point settled. This was a case of involving 
the measure of damages on breach of warranty on 
a sale of seed. In this case the seed proved totally 
unproductive, and the court varied the rule in 
Passenger v. Thorburn (34 N. Y. 634), namely, the 
value of the crop of the kind warranted, less the 
expense of raising and the value of the crop raised, 





by allowing nothing whatever for tillage, because 
nothing came of the tillage. The court do not 
question the correctness of the rule in Passenger v. 
Thorburn, but they modify it to suit the case of 
total unproductiveness. They seem to admit that 
if any crop had been raised, the defendant would 
have been entitled to a deduction for its value and 
the cost of tillage—not only the cost of tillage of 
what was raised, but of the whole tillage, as we 
understand it. Now, if we understand Passenger v. 
Thorburn correctly, the defendant’s right to com- 
pensation for some unproductive tillage is recog- 
nized, provided a partial crop is raised ; but in the 
present case, the court refuse to recognize any claim 
whatever for unproductive tillage. They say, “ But 
if he may recover the value of the crop which 
should be, why, when naught is the product, should 
the vendee be held to credit the vendor with the 
lost labor and expenses?” This looks, therefore, 
like a going back on the rule in Passenger v. Thor- 
burn. Better “reform it altogether.” So mon- 
strously disproportionate and ruinous a rule of 
damages cannot stand. 

We may revert to this volume, as it is one of un- 
usual interest and importance, and have something 
to say of the manner of its editing. 


—__._____— 


INSTITUTES OF EQUITY AS REVEALED 
THROUGH ITS LEADING MAXIMS. 


BY JOHN ORDRONAUX. 


II. 


EQUALITY Is Equity. 


HE terms equity and equality are so nearly con- 
vertible that it seems almost superfluous ‘to dis- 
cuss the reason which underlies this maxim. In law 
parties may be said to stand upon an equality when- 
ever in their relations to each other the rights of both 
are vindicated. For equity, in its fundamental sense, 
means impartiality,* and in administering its princi- 
ples courts seek less to avenge wrongs than to mitigate 
their consequences, although in doing so, they will re- 
dress them to the utmost possible degree. 

The doctrine of compensation is, therefore, one of 
the necessary outgrowths of equity in every age, and 
represented as well in ancient as in modern jurispru- 
dence. ‘Item, inquit Pretor, si qua alia mihi justa 
causa videbitur, in integrum restituam.t And proceed- 
ing still further upon this principle, the Civil Law de- 
creed compensation for constructive and indirect loss. 
Et sive quid amiserit, vel lucratus non sit, restitutio 
facienda est, etiamsi non ex bonis quid amissum est. $ 

Bracton’s definition is, “ Aquitas est rerwm conve- 
nientia, que paribus in causis, paria jura desiderat, et 
omnia bene cocquiparat, et: dicitur cequitas, quasi 
equalitas.”’ § And Plowden re-affirms, with only slight 





* Austen’s Proy. Jur., vol. 2, p. 274. 

+ Digest, lib. 4, tit. 6, c. 26, 69. 

+ Digest, lib. 4, tit, 6, c. 27. 

§ Bracton, lib, 1, cap. 4, § 5; Finch’s Law, fol. 21. 
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modifications, the same doctrine: ‘‘ 4quitas,” ac- 
cording to him, ‘‘ est verborum legis directio efficacius, 
cum una res solummodo legis cavetur verbis, ut omnis 
alia in cequali genere eisdem caveatur verbis.’’ * So, 
too, in Vere’s case,+ it was said that the law of equal- 
ity and proportion is the most equal and just law, and 
most consonant to reason. 

In the case of Carpenter v. Carpenter, the husband, 
on marriage, had given bond to settle particular lands 
to the use of himself for life, the remainder to the 
wife for life, the remainder to the issue of that mar- 
riage in tail; the husband having after sold part of 
these very lands, the Lord Chancellor, on rehearing, 
reversed part of the decree, saying the jointress and 
issue were equal purchasers, and that the loss must be 
borne in proportion, and so in any case where the 
jointress and issue claim by the same settlement, if 
there be a prior incumbrance, the jointress must con- 
tribute and bear her proportion, and not lay the whole 
burden upon the heir. 

Harris having a large personal estate and four 
children, made his will in writing, and gave several 
legacies to each of his children, and gave his ready 
money, plate and household stuff to his wife, upon 
trust and confidence that she would not dispose 
thereof but forthe benefit of her children. She made 
her will, calling herself her husband’s executrix and 
residuary legatee, and gave several legacies to some of 
her children, and only 5s. to the plaintiff and her 
children, and devised all the rest of her estate to her 
son Bartholomew. The bill was brought for a dis- 
tributory part, the bequest being a void one and a 
breach of trust. After long debate and several prece- 
dents, the Lord Chancellor decreed an equai distribu- 
tion.$ 

A mau borrows money on mortgage and after takes 
more on bond of the same person. Held, that he shall 
not redeem without paying the bond too. So, if there 
are two mortgages, and one is defective, he must re- 
deem both or neither. The same if an heir come to 
redeem where there is both mortgage and bond, for he 
shall not redeem without paying the bond, so he be 
bound in the bond. || 

If an heir, or any other, buys in an incumbrance, he 
shall not be allowed, as against a purchaser, any more 
than he really paid for such incumbrance.? 

Various, therefore, as are the applications of this 
maxim to the complex problems that arise in equity 
jurisprudence, it is mainly in the case of joint pur- 
chasers that we find it most strikingly employed. In 
general it may be said that equity disfavors joint 
tenancies,because of the survivorship which it creates, 
to the exclusion of a trust for the benefit of the heirs 
of the deceased partner. Any circumstance that will 
afford ground for its interposition, so as to change the 
essential character of the estate, will be seized upon 
in order to protect the interests of heirs whose rights 
as such no longer exist. 





Thus in Lake v. Gibson, it was held that where two 
or more purchase lands, and advance the purchase- 
money in wnrequal proportions, and this appears on the 
deed itself, this makes them in the nature of partners, 
and however the legal estate may survive, yet the sur- 
vivor will be considered in equity but as a trustee for 
the other in proportion to the sums advanced by each 
of them.* 

Equity will not interpose to aid one creditor against 
another on the ground of mistake, where both are 
equally meritorious and may stand upon their rights,+ 
So, also, equity will grant no relief as against bona 
fide purchasers for a valuable consideration without 
notice, since they have an equal equity to the protec- 
tion of the court.+ 

In Shepherd v. Guernsey et al., which was a bill 
brought by holders of the protested notes of an insol- 
vent banking association under the provisions of the 
general banking law of New York to secure a prefer- 
ence in payment out of the funds in the hands of the 
comptroller for the security of the circulating notes 
of the association, over the other creditors, whose 
notes had not been protested, it was held that all the 
holders of circulating notes of the insolvent associa- 
tion were entitled to be paid ratably, because equality 
among creditors, having a common right to payment 
out of a fund provided for the benefit of ali, is a set- 
tled principle of equity.§ 

In Thornton v. Ramsden, the plaintiff took, and was 
let into possession of land, for the purpose of building 
according to a plan agreed upon, and at a rent fixed, 
without any agreement in writing, and without any 
parol agreement for a lease for aterm of years; after 
which the plaintiff expended a considerable sum in 
buildings according to the plan; and continued in 
possession for several years, and duly paid the rent 
verbally fixed. The defendant, as land-owner, having 
brought an action of ejectment, insisting that the plain- 
tiff was merely tenant at will, held, that the plaintiff 
was entitled to an injunction and to relief in equity. || 

In Drewe v. Corp, which was an exception taken by 
the plaintiff to the master’s report against his title to 
the estate contracted by him to be sold to the defend- 
ant; the estate being described as a freehold, but the 
plaintiff's title being a mortgagee term of 4,000 years, 
foreclosed, it was held that a purchaser cannot be 
compelled, upon the principle of compensation, to 
take under a contract fora freehold estate, a leasehold, 
though a very long term.7 


He WHO SEEKS Equity MusT DO Equity. 


This is the correlative of that maxim which asserts 
that he who comes into acourt ofjequity must come with 
clean hands, for, as equity implies moral, as well as legal 
justice, so no person can be admitted as entitled toa 
remedy who is unwilling to discharge himself of every 
outstanding obligation toward the party from whom 





* Plowden, 467, a. 

+ Hardree’s Rop. 209. 

+1 Vernon, 440; Chaplin v. Chaplin, 3 P. Wms. 367. 

§ 1 Vernon, 66. 

11 Vernon, 244; 1 Ch. Cas. 97; 2 id. 164. 

I Long v. Clopton, 1 Vernon, 464; Braithwaite v. Braith- 
* waite, id. 334; Phillips v. Vaughan, id. 336 ; Williams v. Spring- 
field, id. 476. Vide, also for general maxims, 1 Ch. Cas, 135, 
256, 262, 267, 279, 148, 223, 288, 243, 248 ; Salk. 426; Gilb. 227; 2 
Vernon, 103, 225, 64. 





* 1 Lead. Cas. Eq., p. 227, Am. ed. 

+ Knight v. Bunn, 7 Ired. Eq. 77. 

+ Wall vy. Arington, 13 Ga. 88; Frost y. Beekman, 1 Johns. 
Ch. 300; but in this case it was held that a party claiming 
relief in equity as a bona fide purchaser must, positively 
and precisely, deny all notice, though it is not charged. 
Wallcoyn v. Lee, 9 Ves. 24. 

§ 9 Paige’s Ch. 357. 

14 Giffard, 519. 

19 Vesey, 368. 























THE ALBANY LAW JOURNAL. 


347 











he seeks to obtain it.* In the case of Boone v. The 
Missouri Iron Co.. in the Supreme Court of the 
United States, where a bill was filed for the specific 
execution of a contract, and it appeared that the notes 
given for the purchase of the property had never been 
paid, and the property was suld for the payment of 
the consideration money, and the bill was dismissed, 
Mr. Justice McLean, pro curia, said: ‘There is no 
principle in equity better settled than that he who 
asks a specific execution of his contract, must show 
a performance on his part, or that he has offered to 
perform.’’+ And, in Davis v. D. of Murlborough, 
Lord Eldon said: ‘‘ The principle of this court is, not 
to give relief to those who will not do equity.’ + 

In Sturgis v. Champneys,§ the assignee of an insol- 
vent debtor whose wife was entitled for life to real 
property, being obliged to come into equity to enforce 
his title to the rents during the joint lives of the hus- 
band and wife, in consequence of the legal estate being 
vested in mortgagees, the question which came before 
the Lord Chancellor, upon the wife’s appeal from a de- 
cree of the Vice-Chancellor was, whether the assignee 
was not bound to make a provision for the wife out of 
the rents and profits. The court in pronouncing judg- 
ment for the wife, said: ‘‘ The equity which this court 
administers in securing a provision and maintenance 
for the wife is founded upon the well-known rule of 
compelling a party who seeks equity to do equity, 
and it is not possible to conceive a case more strongly 
calling for the application of that rule.”’ 

But this maxim finds some modifications in the 
necessity of restricting it within the purview of such 
obligations exclusively as relate to the subject-matter 
of the suit through which a remedy is sought. Where, 
therefore, in a deed of dissolution of partnership, one 
partner assigned certain foreign shares (which were 
recited to be transferable, as it was believed by deliv- 
ery), and covenanted for further assurance; and the 
other partner covenanted to indemnify the former 
against certain liabilities, and it afterward appeared 
that the shares were not transferable by delivery, but 
required a formal act to complete the assignment, it 
was held, in asuit for specific performance instituted 
by the assignee of the shares, that he was entitled to 
have the assignment completed, although there might 
in the meantime have been on his part a failure to 
perform the covenant of indemnity. || The principle 
that now generally governs is, therefore, as above 
stated, that the maxim does not extend so far as to 
affect matters unconnected with the transaction in 
respect to which the relief is demanded. Hence, in a 
case where a conveyance of an estate, obtained upon 
a pretended purchase from an aged and illiterate man, 
by a person who stood toward him in a confidential 
position, was set aside, the court, being of opinion that 
there was in fact no purchase, refused to give the de- 
fendant a decree foran account of moneys paid by, 
or owing to him, which he alleged (but failed to prove) 
was the consideration agreed upon for such purchase 
and conveyance.? And in Deering v. Lord Winchelsea, 


* Brown vy. Hong, 2 Barb. (8. C.) 596; McDonald v. Neilson, 2 
Cow. 139; 1 Spence’s Eq. Jur. 422; 1 Vernon, 480; 2 Ca. Ch. 
187 ; 1 Atk. 520; 1 Vesey, 258; 2 Vernon, 582 ; Comyn Dig., 
tit. Chancery, 3, F. 3; Ambler, 438; 1 Eden, 532. 

+ 17 How. (U. 8.) 343. 

+ 2 Swanst. 157, quoted in 1 Spence, 422. 

§ 5 Myl. & Cr. 197. 

I Gibson v. Goldsmid, 5 D. M. & G. 757. 

I) Wilkinson v. Fowkes, 9 Hare, 592. 








the court thus expressed itself: ‘*‘ When this is said, 
that the plaintiff must himself be exempt from the 
charge of depravity, it does not mean a general de- 
pravity, it must have an immediate and necessary re- 
lation to the equity sued for, it must be a depravity in 
a legal as well as a moral sense.’’ * 

In Keating v. Hanson, a husband and wife assigned 
by way of mortgage the equitable interest of the hus- 
band in right of his wife in a term of years. The 
mortgagee filed his bill against the husband and wife 
and the trustee of the legal estate fora foreclosure and 
assignment of the term, and the Vice-Chancellor, in 
decreeing that the wife was entitled to a provision for 
her life by way of settlement, out of the mortgaged 
premises, said: 

“The rule, as I have often had occasion to observe, 
cannot per se decide what terms the court should im- 
pose upon the plaintiff as the price of the decree it 
gives him. It decides in the abstract that the court, 
giving the plaintiff the relief to which he is entitled, 
will do so only upon the terms of his submitting to 
give the defendant such corresponding rights (if any) 
as he also may be entitled to in respect of the subject- 
matter of the suit; what these rights are must be de- 
termined aliunde by strict rules of law, and not by 
any arbitrary determination of the court. The rule, 
in short, merely raises the question what those terms 
(if any) should be. If, for example, a plaintiff seeks 
an account against a defendant, the court will require 
the plaintiff to do equity by submitting himself to 
account in the same matter in which he asks an ac- 
count; the reason of which is, that the court does not 
take accounts partially, and perhaps ineffectually, but 
requires that the whole subject be once for all settled 
between the parties. It is only (I may observe asa 
general rule) to the one matter which is the subject of 
agiven suit that the rule applies (Whitaker v. Hall, 
1 Glyn & Jam. 213), and not to distinct matters pend- 
ing between the same parties. So, in the case of a bill 
for specific performance, the court will give the pur- 
chaser his conveyance, provided he will fulfill his part 
of the contract by paying the purchase-money, and e 
converso, if the vendor were plaintiff, the court will 
assist him, only upon condition of his doing equity by 
conveying to the purchaser the subject of the contract 
upon receiving the purchase-money. In this, as in the 
former case, the court will execute the matter which is 
the subject of the suit, wholly and not partially. So, 
if a bill be filed by the obligor in an usurious bond, to 
be relieved against it, the court, in a proper case, will 
cancel the bond, but only upon terms of the obligor 
refunding to the obligee the money actually advanced. 
The reasoning is analogous to that in the previous 
cases. The equity of the obligor is to have the entire 
transaction rescinded. ‘The court will do this sv as to 
remit both parties to their original positions; it will 
not relieve the obligor from his liability, leaving him 
in possession of the fruits of the illegal transaction he 
complains of. I know of no case which cannot be ex- 
plained upon this, or analogous reasoning; and my 
opinion is that the court can never lawfully impose 
merely arbitrary conditions upon a plaintiff, only be- 
cause he stands in that position upon the record, but 
can only require him to give the defendant that, 
which, by the law of the court, independently of the 
mere position of the party on the record, is the right 
of the defendant in respect of the subject of the suit. 





* 1 Cox’s Ch. 319. 
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A party, in short, does not, by becoming plaintiff in 
equity, give up any of his right, or submit those rights 
to the arbitrary disposition of the court. He submits 
only to give the defendant his rights in respect of 
the subject-matter of the suit, on condition of the 
plaintiff obtaining his own. Cases may perhaps be 
suggested (some cases of retainer, for exaniple), in 
which a question never can arise except against a 
plaintiff, but as a general proposition, it may, I believe, 
be correctly stated, that a plaintiff will never, in that 
character, be compelled to give a defendant any thing 
but what the defendant might, as a plaintiff, enforce, 
provided a cause of suit arose.” (Elibank v. Montlieu, 
5 Vesey, 737; Sturgis v. Champneys, 5 Myl. & Cr. 102.)* 

In Powell v. Thomas,ta colliery proprietor construct- 
ed a railway from his colliery across the lands of sev- 
eral other persons by agreement, and his solicitors 
wrote a letter to the defendant, across whose lands he 
desired to carry the railway, referring to the powers of 
a local act of Parliament supposed to enable him to take 
lands within a certain area for roadways, and offering 
on the part of the plaintiff to pay him for the land at a 
fair valuation. The defendant did not reply to the 
letter, and the railway was made across his land with- 
out further communication with him. A year or two 
afterward the plaintiff and defendant had an inter- 
view, but did not agree as to the price to be paid for 
the land, and three or four years after the railway was 
made, the defendant brought his ejectment, whereupon 
the plaintiff filed his bill for an injunction charging 
acquiescence. The court, on motion, restrained the 
action, upon the plaintiff giving judgment in the 
ejectment, and paying a sum into court, not less than 
the utmost valuation of the land. 

In Knatchbull v. Grueber, which was a bill praying 
for the specific performance of a purchase agreement, 
where no good title being made to a part of the estate, 
which though very small in proportion to the whole of 
the purchase was essential to its enjoyment, and the 
defendant who was let into possession, being after- 
ward turned out by the plaintiff, held, that the con- 
tract ought not to be enforced at the suit of the ven- 
dor, unless he makes compensation to the defendant 
for the injury sustained from mis-description. 

lu Hughes v. Jones,§ an estate was put up for sale 
by a particular describing it as ‘‘ now or late”’ in the 
several occupations of H. R. and others, and by one 
of the conditions it was provided that, on completion, 
the purchaser should be “let into the receipt of the 
rents and profits.”” Some parts of the property were 
subject to leases for lives at a low rent. Held, that a 
purchaser, who entered into the contract without 
knowing of the existence of such leases, could not be 
compelled tu take the title without compensation. 

This maxim has at times found even rigorous appli- 
cation in cases where equity is presumed always to act 
with peculiar tenderness. Thus, where an infant 
nearly of age, having a remainder upon an estate for 
life, was a witness to a mortgage made by a tenant for 
life, solicited the plaintiff to lend the money and pro- 
duced a feoffment in fee to his father (which was in 
fact a forgery), when he knew all the while that his 





* 4th Hare, 5; Bowser v. Colby, 1 Hare, 143; Secrest v. Mc- 
Kenna, 1 Strobh. Eq. R. 356; Richardson v. Linney, 7B. 
Monr. 571. 

t 6 Hare, p. 300. 

+1 Madd. 153. 
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father was but tenant for life, with remainder to him- 
self, and afterward refused to pay the mortgage, 
claiming the lands as remainder-man, Lord Chancellor 
Cowper said, “if an infant was old enough and cun- 
ning enough to contrive and carry on a fraud, he 
ought in a court of equity to make satisfaction for 
it.”* And ina later case, Lord Chancellor King de- 
creed that a defendant should either confirm a lease 
which he had made at seventeen years of age, or refund 
the fine, saying emphatically, ‘“‘ Infants have no privi- 
lege to cheat men.” + 


Equity PREVENTS MULTIPLICITY OF SUITS. 


It is a maxim in equity no less than in law that, 
interest reipublice ut sit finis litium, consequently, 
courts of chancery will discourage multiplicity of suits 
by often completing the justice sought for by a party, 
although at the outset he may have sought its inter- 
vention only to obtain through a bill of discovery the 
foundation for a claim afterward to be enforced ina 
court of law. 

In the case of Armstrong & Barnwall v. Gilchrist,t 
which was a bill praying for an injunction to staya 
suit at law commenced against the appellants, Kent, 
J., said: ‘*The Court of Chancery having acquired 
cognizance of a suit for the purpose of discovery or 
injunction will, in most cases of account, whenever it 
is in full possession of the merits, and has sufficient 
materials before it, retain the suit, in order to do com- 
plete justice between the parties, and to prevent use- 
less litigation and expense.”’ 

In Jesus College v. Bloom, which was on a bill 
brought to have an account and satisfaction for waste, 
the Lord Chancellor (Hardwick) said: ‘‘ The ground of 
coming into this court is to stay the waste, and not by 
way of satisfaction for the damages, but by way of 
prevention of the wrong, which courts of law cannot 
do in those instances, where a prohibition of waste 
will not strictly lie. 

But in all these cases this court has gone further, 
merely upon the maxim of preventing multiplicity of 
suits, which is the reason that determined this court 
in many cases. Asin bills for account of assets, etc., 
that originally was only a bill for discovery, which 
cannot be had without an account, and therefore the 
court will make a complete decree and give the party 
his debt likewise. So, in bills for injunctions, the 
court will make a complete decree, and give the party 
a satisfaction, and not oblige him to bring an action 
at law as well as a bill here.” § 

So, in Phillips v. Thompson,|| where a bill filed 
against certain commissioners for draining lands, etc., 
to compel a performance of a parol contract to com - 
pensate the party, could not be sustained, on the 
ground of its not being a valid contract within the 
statute of frauds, the court retained the bill, and 
awarded an issue of quantum damnificatus, to assess 
the damages sustained by the plaintiff, by the acts of 
the defendants, as the plaintiff had sustained an injury 
for which he ought to be compensated, and for which 
he had no remedy, or at best a doubtful and inade- 
quate one at law. 





*9 Viner’s Ab., tit. Enfant.'!N. pl. 24; Sugden Vend. & 
Pur., vol. 3, p. 428, ed. 10. 

+ Evroy v. Nicholas, 2 Eq. Ca. Ab. 488. 

+2 Johns. Cas, 424. 
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In Rathbone v. Warren,* Spencer, J., said: “It isa 
settled rule that when the Court of Chancery has 
gained jurisdiction of a cause for one purpose, it may 
retain it generally.” 

So, in King v. Baldwin, + the judgment of the court, 
though divided upon other matters, was substantially 
to this effect, viz.: that the Court of Chancery having 
once had jurisdiction will retain it, though the orig- 
inal ground of jurisdiction, the inability to recover at 
law, no longer exists. And if there be a doubt whether 
a defense be available at law, and there is no doubt of 
the jurisdiction of a court of equity, and the defend- 
ant at law omits to make his defense there, or if he 
sets it up, and it is overruled on the ground that it 
cannot be made at law, a court of equity may afford 
relief, notwithstanding a trial at law. 

Bills of peace to prevent multiplicity of suits have 
always been held proper in equity, since they are in 
some senses bills of discovery, the court directing an 
issue to determine the right. Thus, in How v. Ten- 
ants of Bromsgrove, there were two issues directed: 
the one whether How, the lord of the manor of Broms- 
grove, had a grant of free warren, and the other, in 
case he had a grant of free warren. whether there were 
sufficient common left for the tenants. Upon motion 
for a new trial the Lord Chancellor said these matters 
were properly triable at common law; and he did not 
see what jurisdiction the chancery had of this cause; 
but it was urged the bill was brought to prevent mul- 
tiplicity of suits, and was in its nature a bill of peace, 
and a new trial was granted upon payment of full 
costs.¢ 

In Aleaander v. Alexander, a bill was brought 
against the executor to discover assets and for satis- 
faction; it was said for the defendant that the plain- 
tiff ought not to have relief here; for that he hada 
proper remedy at law. But the court being possessed 
of the cause, and the same being as proper for this 
court as at law, it was decreed to avoid circuity of ac- 
tion, that the defendant should account and make 
the plaintiff satisfaction.§ 


WHERE EQUITIES ARE EQUAL, THE LAW Must 
PREVAIL. 

It is self-evident that where two parties come into a 
court of equity with equal claims upon it, no remedy 
can be granted to one which would not involve a wrong 
to the other. This perfect equipoise of rights, fortun- 
ately very rare, paralyzes the action of equity, and 
compels it to relegate the parties to rules of law for 
the determination of their relative obligations. Inu 
Hargrave and Butler’s notes to Coke upon Littleton, 
290 b, § 13, the rule is thus laid down: “If a person has 
the legal estate or interest in the subject-matter in 
contest, he must necessarily prevail at law over him 
whose right is only equitable, and not, therefore, even 
noticed by the courts of law. This advantage he car- 
ries with him so far, even into a court of equity, that, 
if the equitable claims of the parties are of equal 
force, equity will leave him who has the legal right, in 
full possession of it, and will not do any thing to re- 
duce him to an equality to the other, who has the 





* 10 Johns. 595. 

+17 Johns. 384. 

+1 Vernon, 22; Ewelone Hospital y. Andover, 1 Vern. 266; 
Mayor of York v. Pilkington, 1 Atk. 282; and ca. ci.; 2 Johns. 
Ch. R. 281; 8 Cranch, 426. 
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equitable right only.’’ Hence, where the defendant 
has an equal claim to the protection of the court of 
equity for his title, as the plaintiff has to the assistance 
of the court to assert his title, the court will not inter- 
pose on either side.”’ * 
ccninsaataaipaasainiaiia 
LIBEL AND SLANDER—DISTINCTION BE- 
TWEEN—WHAT IS ACTIONABLE PER SE. 


SUPREME JUDICIAL COURT OF MAINE, JUNE 7, 1878 
TILLsSON Vv. ROBBINS. 


There is a well-settled distinction between written. or 
printed and mere verbal slander in respect to its action- 
able character. Much, which if spuken would not be ac- 
tionable without averment of extrinsic facts or allega- 
tion and proof of special damage, when written or printed 
is in itself a substantial cause of action. 

In asuit for libel in a newspaper, though no special dam- 
age is alleged, and no averment of such extrinsic facts as 
might be requisite to make the article published import 
a charge of crime against the plaintiff are made, the ac- 
tion is nevertheless maintainable if the published matter 
is such as, if believed, would naturally tend to expose the 
plaintiff to public hatred, contempt or ridicule, or de- 

rive him of the benefits of public confidence and social 

ntercourse. 

The defendant published in a newspaper the following 
words: ‘“*The Hurricane Vote. Again we have to chron: 
icle most atrocious corruption, intimidation and fraud 
in the Hurricane island vote, for which Davis Tillson is 
without doubt responsible, as he was last year.’ ° 
that the publication was actionable without extrinsic 
averments to communicate its precise import, and with- 
out any allegation of special damage. 

N exceptions from Knox county by the defendant 

to the overruling of his demurrer to the declara- 
tion. 

Libel, in two counts, for words printed in a newspa- 
per, the Rockland Opinion, September 15, 1876. The 
first count declares for a libel against the plaintiff as 
an individual, on these words: ‘** The Hurricane Vote. 
Again we have to chronicle most atrocious corruption, 
intimidation and fraud in the Hurricane Island vote, 
for which Davis Tillson is without doubt responsible, 
as he was last year.’’ 

The second count declares for a ‘libel of and con- 
cerning the plaintiff in his business’ of merchant and 
coutractor on the same words with these added: 
* Hurricane Island is all owned by Davis Tillson, an 
intense partisan and unscrupulous politician. It is 
leased to Government and contains quarries from 
which is taken granite for public buildings. This 
granite is bought by Government of Tillson, and is 
there cut by men who receive about $3.50 per day. On 
allexpenditures Tillson has a gratuity of 15 per cent, 
for which he renders no equivalent, unless the lease of 
the island and its facilities be deemed such.” 

The declaration, omitting the first and formal part, 
alleges the publication in the Rockland Opinion, con- 
taining therein the false, scandalous, defamatory and 
opprobrious matter following of and concerning the 
said Davis Tillson, that is to say,’’ and proceeds as 
follows: 

“The Hurricane Vote. Again we have to chronicle 
most atrocious corruption, intimidation and fraud in 
the Hurricane Island vote [meaning the vote given at 
the election, September 11, 1876], for which Davis 
Tillson [meaning the plaintiff] is without doubt 
responsible, as he [meaning the plaintiff] was last 
year.’’ Meaning and intending thereby to say and 
convey to the public mind the impression that the 
said Davis Tillson had been proved guilty a year ago 
of the crime of corruption, intimidation and fraud, 





* Fisk v. Potter, 2 Keyes, 64; Best on Evid., $8 252-293. 
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and further meaning and insinuating thereby that said 
Davis Tillson, before the time of writing and publish- 
ing of the said libel, had been guilty of the base and 
atrocious crimes of corruption, intimidation and fraud, 
at the election, held on that island on the eleventh day 
of September, A. D. 1876, in which the inhabitants of 
said island, in the town of Vinalhaven, gave their 
votes fora member of Congress, governor, a senator 
in the State Legislature, county officers, and a repre- 
sentative to the Legislature. And the said defendant 
thereafterward on the same day caused to be sent and 
delivered through the mail and otherwise the libel 
aforesaid,”’ etc. 

The second count is similar in its innuendoes and in 
its want of averments and colloquium to the first count. 

The presiding justice overruled the defendant’s de- 
murrer to the declaration; and the defendant alleged 
exceptions. 


A. P. Gould & J. E. Moore, for defendant, cited 
Sturtevant v. Root, 27 N. H. 69, 73; Van Vechten v. 
Hopkins, 5 Johns. 211, 219; Patterson v. Wilkinson, 55 
Me. 42; Carter v. Andrews, 16 Pick. 1; York v. John- 
son, 16 Mass. 482, 485, 486; Emery v. Prescott, 54 Me. 
389, 392, and cases; Small v. Clewley, 60 id. 262; Brown 
v. Brown, 14 id. 317; Snell v. Snow, 13 Mete. 278, 282; 
Clements v. Fisher, 7 Barn. & Cres. 459; 14 E. C. L.209; 
Barnes v. Trundy, 31 Me. 321, 323, 324; Blossv. Tobey, 
2 Pick. 320, 321. 

D. N. Mortland & O. P. Hicks, for plaintiff. 


Barrows, J. The defendant's criticisms upon the 
writ to which he has demurred would be pertinent if 
the case were one of mere verbal slander. But, in re- 
spect to the supposed requirement that, in order to 
maintain an action for damages where no crime is im- 
puted, special damage must be alleged and proved, a 
distinction has been long and uniformly maintained 
between mere words and written or printed slander. 
Holt’s Law of Libel, First Am. Ed., 218-223. Much, 
which if only spoken might be passed by as idle black- 
guardism, doing no discredit save to him who utters 
it, when invested with the dignity and malignity of 
print, is capable, by reason of its permanent character 
and wide dissemination, of inflicting serious injury. 

The cases, ancient and modern, where this distinc- 
tion has been regarded are numerous. A reference to 
a few of them will serve all the purposes of a more 
elaborate discussion. 

Lord Holt says “ scandalous matter is not necessary 
to make a libel. It is enough if the defendant induce 
an ill opinion to be had of the plaintiff, orto make him 
contemptible and ridiculous.” Cropp v. Tilney, 3 
Salk. 226. 

To say of a man “he is a dishonest man,” is not ac- 
tionable without special damages alleged and proved; 
but to publish so, or to put it upon posts, is actionable. 
Austin v. Culpepper, Skin. 124. 

In Villars v. Monsley, 2 Wils. 403, the court say: 
“There is a distinction between libels and words; a 
libel is punishable both criminally and by action, when 
speaking the words would not be punishable either 
way. For speaking the words ‘rogue’ and ‘rascal’ 
of any one an action will not lie; but if those words 
were written and published of any one an action will 
lie. If one man should say of another that he has the 
itch, without more, an action would not lie; but 
if he should write those words of another and pub- 
lish them maliciously, as in the present case, no doubt 
but the action well lies.” 





In another case, where the defendant had applied 
the epithet “‘ villain”’ to the plaintiff, in a letter to a 
third person, and the plaintiff, though alleging, failed 
to prove any special damage, the court ordered judg- 
ment for the plaintiff, expressing the opinion that 
“any words written and published, throwing con- 
tumely on the party, are actionable.’”’ Bell v. Stone, 1 
Bos. & Pul. 331. 

In one of Christian’s notes to Blackstone mention 
is made of a case where a young lady recovered £4,000 
damages for reflections upon her chastity published 
in a newspaper, though she could not under English 
laws, without alleging special damage, such as loss of 
marriage or the like, have maintained an action for 
verbal slander containing the grossest aspersions upon 
her honor. 

In Janson v. Stewart, it was held that to print of 
any person that he is a swindler is a libel and action- 
able; for it is not necessary, in order to maintain an 
action for libel, that the imputation should be one 
which, if spoken, would be actionable as a slander. 

In Thornley v. Lord Kerry, 4 Taunt. 355, the words 
of the alleged libel as declared on were, “I pity the 
man (meaning the plaintiff) who can so far forget,what 
is due to himself and others as, under the cloak of reli- 
gion, to deal out envy, hatred, malice, uncharitableness 
and falsehood.”” Mansfield, Chief Justice of the Com- 
mon Pleas, pronouncing judgment for the plaintiff in 
the Exchequer Chamber, at Easter Term, 1812, while 
he declared himself personally disposed to repudiate 
the distinction between written and unwritten scan- 
dal, says: “I do not now recapitulate the cases, but 
we cannot, in opposition to them, venture to lay down 
at this day that no action can be maintained for any 
words written, for which an action could not be main- 
tained if spoken.”’ 

For later English cases maintaining the same doc- 
trine, see McGregor v. Thwaites, 3 Barn. & Cres. 24, 
E. C. L. R., vol. 10; Clement v. Chivis,9 Barn. & Cres. 
172, E. C. L. R., vol. 17; Woodard v. Dowsing, 2 Man. 
& R. 74, E. C. L. R., vol. 17; Shipley v. Todhunter, 7 
Car. & P. 680, E. C. L. R., vol. 32, p. 690; Parmiter v. 
Coupland, 6 Mees. & W. 105. 

The American cases on this point follow in the same 
line with the English: Runkle v. Meyer, 3 Yeates, 518; 
McCorkle v. Birnes, 5 Binn. 354; McClurg v. Ross, id. 
218; Dexter et ux. v. Spear, 4 Mass. 115; Dunn v. Win- 
ters, 2 Humph. 512; Clark v. Binney, 2 Pick. 113, 116; 
Stow v. Converse, 3 Conn. 325; Hillhouse v. Dunning, 6 
id. 391; Shelton v. Nauce, 7 B. Mour. 128; Mayrant v. 
Richardson, 1 Nott & M. (S. C.) 210; Colby v. Reynolds, 
6 Vt. 489. 

It is true that some able jurists agree with Mans- 
field, C. J., in doubting whether this distinction be- 
tween verbal and written or printed slander is well 
founded in principle, while they recognize the force of 
the authorities which sustain it. Others maintain it 
upon reason as well as authority. The subject is dis- 
cussed with numerous references to cases, old and new, 
English and American, in a note to Steele v. South- 
wick, in 1 Hare & Wallace’s American Leading Cases 
(5th ed.), 123. 

Steele v. Southwick was an early case in New York, 
decided in 1812, and reported 9 Johnson, 214. It was 
there held that the published words complained of, if 
they did not import a charge of perjury in the legal 
sense, were nevertheless libelous as holding the plain- 
tiff up to contempt and ridicule, as regardless of his ob- 
ligations as a witness and unwortby of credit, and that 
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they were consequently actionable. We concur en- 
tirely in the remarks of the court that, “ To allow the 
press to be the vehicle of malicious ridicule of private 
character would soon deprave the moral taste of the 
community and render the state of society miserable 
and barbarous. It is true that such publications are 
also indictable as leading to a breach of the peace; but 
the civil remedy is equally|fit and appropriate.” We do 
not mean to say that every indictable libel would be a 
good foundation for a civil action. 

Attention is called in Stone v. Cooper, 2 Denis, 293, 
294, to one class, libels upon the dead, as being one 
where no private injury would probably result from 
the publication. 

It may, perhaps, be fairly held, as in that case, that 
where no special damage is averred or proved, “the 
nature of the charge itself must be such that the court 
can legally presume he has been degraded in the esti- 
mation of his acquaintance or of the public, or has 
suffered some loss either in his property, character or 
business, or in his domestic or social relations, in con- 
sequence of the publication.” 

Whether a mere injury to the feelings resulting 
from the publication of an indictable libel would of it- 
self furnish ground for the maintenance of a civil ac- 
tion we need not now inquire. 

It is sufficient to dispose of this demurrer to hold 
that in an action for written or printed slander, though 
no special damage is alleged, and no averments of 
such extrinsic facts as might be requisite to make the 
publication in question import a charge of crime are 
made, the action is nevertheless maintainable if the 
published charge is such as, if believed, would natur- 
ally tend to expose the piaintiff to public hatred, con- 
tempt, or ridicule, or deprive him of the benefits of 
public confidence and social intercourse. 

It cannot be successfully contended that the state- 
ments alleged in this writ to have been published by 
the defendant in his newspaper of and concerning the 
plaintiff would not, if believed, tend strongly to de- 
prive him of public confidence and expose him to pub- 
lic hatred and contempt. It is not necessary to in- 
quire whether the pleader has not carelessly under- 
taken to convey by innuendo what should have been 
made the subject of distinct averments if the publica- 
tion was to be regarded as importing a charge of a 
criminal offense against the plaintiff. 

Exceptions overruled. 
—$¢—$____— 
WHEN TENANT MAY NOT REMOVE FIXTURES. 

SUPREME JUDICIAL COURT OF MASSACHUSETTS, 

JANUARY, 1878. 


Watriss v. Frrst NATIONAL BANK OF CAMBRIDGE. 


Plaintiff leased to defendant premises for a fixed term. 
During this term defendant placed in the leased premi- 
ses a vault and safe, a furnace with pipes and flues, and 
some counters. During the time a new lease was made 
fora further term, wherein defendant covenanted to 
surrender the premises at the end of the further term 
in the condition “‘they now are.” No reference was 
made to the prior lease. Held, that defendant was 
not entitled to remove the fixtures. 


CTION to recover damages for a breach of a cove- 
nant inalease. Plaintiff and a tenant in com- 


mon with him of the premises in question in 1861, 
leased such premises to the Harvard Bank for a term 
of five years, with a privilege of renewal for five years. 
In 1866, under the privilege, the defendant which had 
succeeded to the rights of the Harvard Bank, under 





the privilege leased the premises for an additional term 
of five years. During the first term, the Harvard Bank 
placed in the premises a fire proof vault and safe, a fur- 
nace with flues and pipes, and several counters for its 
use. During the same term plaintiff acquired the 
interest of his co-tenant in the premises. In October, 
1870, a new lease was executed between plaintiff and 
defendant, for a further term of five years, from Jan- 
uary 1, 1871. This lease did not refer to the prior lease, 
and it contained a covenant on the part of defendant to 
quit and surrender the premises in as good order and 
condition as they then were. During this term, defend- 
ant removed the safe and vault and the furnace and 
counters. This action was brought for the damage 
done by such removal. 


Enpicort, J. It is stated in the report that the Har- 
vard Bank, soon after taking possession of the prem- 
ises under the lease of January 1, 1861, put in a counter, 
a portable furnace with its necessary connections, and 
a fire-proof safe or vault, for the removal of which, in 
1875, this action is brought. In 1864 the Harvard Bank 
was organized asthe First National Bank of Cam- 
bridge. No question is made that all the proceedings 
were according to law. The right to the personal 
property of the old bank passed therefore to the de- 
fendant, upon the execution of the necessary papers 
and the approval of the proper officers; no other assign- 
meut was necessary. Atlantic National Bank v. Harris, 
118 Mass. 147, 151. 

The right of the defendant to occupy the premises 
under the lease to the Harvard Bank for five years, and 
to exercise the option contained in the lease to hold 
the premises for five years more at the same rent, 
seems to have been conceded by the lessors, for the 
defendant continued in possession, paying rent during 
the whole term of ten years contemplated by the lease, 
which expired January 1, 1871. We must assume that 
the title not merely to movable chattels upon the 
premises, but also to trade fixtures put in by the Har- 
vard Bank, passed to the defendant, as the plaintiff 
does not deny that the defendant could have removed 
such of the articles as are trade fixtures at any time 
before the final expiration of the lease, on January 
1, 1871. 

In October, 1870, about three months before the final 
expiration of the term of the old lease, the plaintiff, 
one of the original lessors, who had in the meantime 
acquired the whole title to the premises, executed a 
new lease to the defendant, then in occupation, for a 
much higher rent, containing different stipulations 
from those in the old lease, particularly in regard to 
abatement of rentin case of fire. This lease was to 
take effect January 1, 1871, but made no reference to 
the existing lease, or to the removal of any trade fix- 
tures then upon the premises. It was in no proper 
sepse a renewal of the old lease. It contained the 
usual covenants on the part of the lessee to quit and 
deliver up the premises at the end of the term in as 
good order and condition “as the same now are.” 
Although executed before the expiration of the earlier 
lease, it can have no other or different effect than if 
given on the day it was to become operative, and its 
stipulations and conditions are to be considered as if 
made on thatday. And the question arises whether 
the acceptance of the new lease, and occupation under 
it January 1, 1871, was equivalent to asurrender of the 
premises to the lessor at the expiration of the first 
term. If it did amount to a surrender, it is very clear 
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that the defendant could not afterward recover the 
articles alleged to be trade fixtures. 

The general rule is well settled that trade fixtures 
become annexed to the real estate. but the tenant may 
remove them during his term; and if he fails to do so, 
he cannot afterward claim them against the owner of 
the land. Poole’s Case, 1 Salk. 368; Gaffield v. Hap- 
good, 17 Pick. 192; Winslow v. Merchants’ Ins. Co., 4 
Metc. 306, 311; Jacob v. Spaulding, id. 416; Bliss v. 
Whitney, 9 Allen, 114, 115, and cases cited; Talbot v. 
Whipple, 14 id. 177; Lyde v. Russell, 1 B. & A. 394; 
Baron Parke, in Minshall v. Lloyd, 2 M.& W. 450. This 
rule always applies where the term is of a certain du- 
ration, as under a lease for a term of years, which con- 
tains no special provisions in regard to fixtures. But 
where the term is uncertain, or depends upon a con- 
tingency, as where a party is in as tenant for life or at 
will, fixtures may be removed within a reasonable time 
after the tenancy isdetermined. Ellis v. Page, 1 Pick. 
43, 49; Doty v. Gorham, 5 id. 487, 490; Martin v. Roe, 
7 E. & B. 287. See Whiting v. Brastow, 4 Pick. 310, 311, 
and note. 

There is another class of cases which form an ex- 
ception to the general rule. Where a lease was given 
by an agent without sufficient authority, during the 
absence of the owner, and was terminated by the 
owner on his return from abroad, it was decided by 
this court that the lessees became tenants at suffer- 
ance, aud could remove their fixtures within a reason- 
able time after such termination. Antoine v. Bel- 
knap, 102 Mass. 193. In Penton v. Robart, 2 East, 88, 
it was held that a tenant who had remained in posses- 
sion after the expiration of the term had a right to 
take away his fixtures, and Lord Kenyon said: ‘*‘ He 
was in fact still in possession of the freehold at the 
time when the things were taken away, and there was 
no pretense to say that he had abandoned his right to 
them.” In Weeton v. Woodcock,7 M. & W. 14, a term 
under a lease had been forfeited by the bankruptcy of 
the lessee, and the lessor entered upon the assignee to 
enforce the forfeiture, and it was held that they might 
have a reasonable time to remove fixtures. And 
Mr. Baron Alderson said, “that the tenant’s right 
to remove fixtures continues during the original term, 
and during such further period of possession as he 
holds the premises under a right still to consider him- 
self as tenant.”’ 

Mr. Justice Willes, commenting on these two last 
cases in Leader v. Hornewood, 5 C. B. (N. 8.) 446, said: 
“Tt is perhaps not easy to understand fully what is 
the exact meaning of this rule, and whether or not it 
justifies a tenant who has remained in possession after 
the end of the term, and so become a tenant at suf- 
ferance, in severing fixtures during the time he con- 
tinues in possession as such tenant.’’ But the rule, 
whatever its exact meaning may be, is plainly incon- 
sistent with the argument relied on by the counsel for 
the plaintiff, viz.: that the right of the tenant con- 
tinues till he has evinced an intention to abandon his 
right to the fixtures. In Mackintosh v. Trotter, 3M. & 
W. 184, Baron Parke, after stating that whatever is 
planted in the soil belongs to the soil, remarked “‘ that 
the tenant has the right to remove fixtures of this na- 
ture during his term, or during what may for this 
purpose be considered an excrescence of the term.’’ 
He also refers to Minshall v. Lloyd, 2M. & W. 450, as 
authority, wherein he stated in the most emphatic 
manner, that “ the right of a tenant is only to remove, 
during his term, the fixtures he may have put up, and 





so make them cease to be any longer fixtures.”’ It is 
clear from these cases that the right of a tenant in 
possession after the end of his term to remove fix- 
tures within a reasonable time does not rest merely on 
the fact that he is in occupation, or has not evinced an 
intention to abandon, but because he is still in, in 
contemplation of law, as tenant under the original 
lease, as Baron Parke says, under what may be consid- 
ered an excrescence of the term, that is, as tenant at 
sufferance. 

But a very different question is presented when the 
same tenant continues in possession under a new lease 
containing different terms and conditions, making 
no reference to the old lease, reserving no rights to 
the lessee in fixtures annexed during the previous 
term and not removed before its expiration, and con- 
taining the covenant to deliver up the premises at the 
end of the term in the same condition. This is not 
the extension of or holding over under an existing 
lease; it is the creation of a new tenancy. And it fol- 
lows that whatever was a part of the freehold when 
the lessee accepted and began his occupation under 
the new lease, must be delivered up at the end of 
the term, and cannot be severed on the ground that it 
was put in as a trade fixture, under a previous lease 
which has expired. The failure of the lessee to exer- 
cise his right to remove during the former term, or to 
reserve it in his new contract, precludes him from de- 
nying the title of his landlord to the estate and the 
fixtures annexed which have become part of it. The 
occupation under the new lease is in effect a surrender 
of the premises to the landlord under the old. 

This view is supported by the authorities. The ear- 
liest case on the subject is Fitzherbert v. Shaw, 1 H. 
Black. 258. A purchaser of lands, having brought 
ejectment against a tenant from year to year, the par- 
ties entered into an agreement that judgment should 
be signed for the plaintiff with a stay of execution for 
a given period, and it was held that the tenant could 
not, during the interval, remove the fixtures erected 
during the term and before action brought, on the 
ground that the tenant could do no act to alter the 
premises in the meantime, but they must be delivered 
up in the same situation they were in when the agree- 
ment was made and the judgment signed. This case 
was followed in Heap v. Barton, 12 C. B. (N. 8.) 274, 
where there was a similar agreement, and Jervis, C. J., 
said: ‘** That if the tenants meant to avail themselves 
of their continuance in possession, they should have 
said so.’’ In Thresher v. Proprietors of the East Lon- 
don Water Works, 2 B. & C. 608, it was held that 
a lessee who had erected fixtures for jpurposes of 
trade on the premises, and afterward took a new lease 
to commence at the expiration of the former one, 
which contained a covenant to repair, would be bound 
to repair the fixtures unless strong circumstances are 
shown that they were not intended to pass under the 
general words of the second demise; and a doubt was 
expressed whether any circumstances, dehors the 
deed, can be alleged to show that they were not in- 
tended to pass. 

The case of Shepard v. Spaulding, 4 Metc. 416, 
touches the question. A lessee erected a building on 
the demised premises, which he had a right to remove, 
but surrendered his interest to the lessor without 
reservation; afterward he took another lease of the 
premises from the same lessor, but it was held that 
his right to remove did not revive. When the new 
lease was made, it was of the whole estate, including 
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the building. This differs from the case at bar only in 
the fact that there was an interval between the sur- 
render of the interest under the first lease and the 
granting of the second, when the lessor was in actual 
possession. But the acceptance of the new lease and 
occupation under it are equivalent to a surrender of 
the premises at the end of the term. In Loughran v. 
Ross, 45 N. Y. 792, it was held that if a tenant having 
aright to remove fixtures erected by him on the de- 
mised premises, accepts a new lease of such premises, 
including the buildings, without reservation or men- 
tion of any claim to the buildings, and enters upon a 
new term thereunder, the right to removal is lost, not- 
withstanding his occupation has been continuous. See 
Abell v. Williams, 3 Daly, 17; Merriit v. Judd, 14 Cal. 
49; Ingerman v. Bovei, 19 id. 854; Taylor on Landlord 
and Tenant, $550; Elwes v. Mawe,3 Kast, 38; 2Smith’s 
L. C. (7th Am. ed.) 228, 245, 257. 

We are, therefore, of the opinion that the defendant 
had no right to remove any trade fixtures during the 
second term placed there during the first. If any of 
the articles named were movable chattels, as the de- 
fendant contends, the plaintiff cannot recover for 
them, but if they were permanent or trade fixtures, 
the plaintiff may recover for their removal. 

Case to stand for trial. 

—_———___—___ 
REMOVAL OF CAUSES TO FEDERAL COURTS: 





UNITED STATES CIRCUIT COURT, E. D. MICHIGAN, 
AUGUST, 1878. 





IN RE FRAZER. 


Under an application for the transfer of a probate case to 
the Federal court under the act of 1875, held, (1) that 
after a decree in the probate court was made the appli- 
cation was too late ; (2) that all those connected with the 
suit on each side must be citizens of different States 
from those on the other side, and (3) that a Federal 
court has no jurisdiction of a probate matter. 


gpa to remove the matter of the probate of the 
MM will of A. D. Frazer from the probate court of 
Wayne county, Michigan, to the United States Circuit 
Court. The probate court had made a decree ad- 
mitting the will to probate, from which contestants 
took an appeal to a higher State court. Thereupon 
the proponents made this motion. 

SwAayYNE, J. The case was fully and ably argued be- 
fore me upon both sides. I have examined it with 
care, and my conclusions are as follows: 

1. Aside from other objections, the application for 
the removal of the’case to the Federal court was made 
too late. It should have been made before the decree 
of the probate court was entered, and the appeal taken 
to the higher State court. Thereafter the right of re- 
moval was at an end; the delay was fatal. Such an 
application cannot be made to an «appellate court. 
Stevenson v. Williams, 19 Wall. 572; Vunnevar v. Bry- 
ant, 21 id. 41; Lowe v. Williams, 94 U. 8. 650. 

There was no waiver of this objection by the propo- 
nents. The order for the issue of a writ of certiorari 
to bring up the full record wes made by the Federal 
court sua sponte. ‘The proponents were in nowise 
actors touching its issue. 

2. The proponents are al] citizens of Michigan. 
There were six contestants in the probate court. Four 
of them were citizens of Michigan, and two of other 
States. All of them appealed to the State Circuit 
Court. The four who were citizens united in one ap- 
peal, and the two not citizens in another. The latter 
only petitioned that court for the removal of the case, 





and gave the requisite bond. The only question pre- 
sented in the appellate court was as to the mental 
capacity of the testator, and the validity of the will. 
The court directed the same issue to be made upon 
each appeal as if they were separate cases. Upon an 
application to the Supreme Court of the State for a 
mandamus to vacate an order of consolidation made 
by the State Circuit Court, it was held that the two 
appeals constituted inherently and necessarily but 
one case, and must necessarily be tried together, and 
that hence no order of consolidation was needed. This 
was obviously correct. The case, as presented, was a 
unit and indivisible. The question to be tried was a 
single one, and affected alike all concerned, by whom- 
soever raised. The result must necessarily be final 
and dispose of the entire controversy. Lingan v. Hen- 
derson, 1 Bland Ch. 236. 

If the removal was well made, the anomaly will 
follow that each court may try the validity of the will 
at the same time independently of the other, in the 
absence of indispensable parties, and opposite results 
may be reached. In one court, the will may be held 
valid, and invalid in the other, and for this state of 
things there can be no remedy. For the purposes of 
this case it may be conceded that the 12th section of 
the act of 1789, and the acts of 1866 and 1867, re-en- 
acted in the Revised Statutes of the United States, 
section 639, clauses 1, 2, 3, are not repealed by the act 
of 1875. 

(a) The case was not removable under the section 
first named, because it was always held under that 
provision tbat all the plaintiffs must be citizens of the 
State where the suit is brought, and all the defend- 
ants citizens of other States. Dillon on Removal, 17 
and 18. 

(b) Nor under the act of 1866, because it is not a suit 
brought ‘for the purpose of restraining or enjoin- 
ing’’ the contestants. Nor can there be ‘‘a final de- 
termination of the controversy so far as concerns” 
them, ‘“‘ without the presence of other defendants in 
the cause.”’ Shields v. Barrows, 17 How. 130. 

(c) Nor under the act of 1867, commonly known as 
the ** Prejudice and Local Influence Act,”’ because the 
removal was not applied for upon either of those 
grounds, and neither was alleged by the petitioners. 

(d) The act of 1875: This act contains two clauses 
proper to be considered. It declares, (1) that “ any 
suit’? * * * ‘in which there shall be a controversy 
between citizens of different States,” etc., ‘ either 
party may remove said suit into the Circuit Court of 
the United States.’’ Further: (2) “* And when in any 
suit,’ etc., ‘there shall be a controversy which is 
wholly between citizens of different States, and which 
can be fully decided as between them, then either one 
or more of the plaintiffs or defendants actually inter- 
ested in such controversy may remove said suit to the 
Circuit Court of the United States,”’ etc. 

Viewing the first of these extracts in the light of the 
past adjudications, and in the absence of any expres- 
sion from the Supreme Court, I feel constrained 
(whatever might be my judgment under other circum- 
stances), to hold that the term “ party ”’ is collective, 
and means all the plaintiffs and all the defendants, and 
that ‘all on each side must be “citizens of different 
States’ from those on the other side. See Dillon on 


Removal, 29, 30. This latter construction of the 
phrase “ party ” derives support from the second para- 
graph quoted. 

In regard to that paragraph it is sufficient to say that 
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this “‘controversy”’ is not ‘* wholly between citizens 
of different States,’’ and cannot be “ fully determined 
as between ”’ the parties before the court. There are 
other contestants whose presence is indispensable. 
They are not, and it is believed cannot be, present as 
parties in this litigation in the Federal tribunal. 

8. A Federal court has no jurisdiction in cases of 
proceedings to establish a will. In Gaines v. Feuntes, 
92 U. S. 10; 3 Cent. L. J. 371, the Supreme Court said: 
*“ There are, it is true, in several of the decisions of this 
court, expressions of opinion that Federal courts have 
no probate jurisdiction, referring particularly to the 
establishment of wills, and such is undoubtedly the 
case under the existing legislation of Congress.” 

By this ruling I am bound, and it is conclusive of 
the case. See, also, Broderick’s Will, 21 Wall. 504; Du 
Vivier v. Hopkins, 116 Mass. 125; Yonley v. Lavender, 
21 Wall. 276; Tarver v. Tarver, 9 Pet. 174; Fouvergne 
v. City of New Orleans, 18 How. 470; 22 id. 473, 478. 
Whether the proceeding here in question is a “ suit”’ 
within the meaning of the several removal acts, is a 
question not necessary to be considered. 

———_g—_——_ 
WHEN MASTER NOT LIABLE TO SERVANT 
FOR INJURY FROM DEFECTIVE 
MACHINERY. 


SUPREME COURT OF RHODE ISLAND, APRIL 20, 1878. 


KELLEY V. SILVER SPRING BLEACHING AND DYEING 
COMPANY. 

In an action brought by a workman against the corpo- 
ration which employed him, to recover compensation 
for injuries which the plaintiff alleged were caused by 
the negligence of the defendant in not keeping in 
proper repair certain machinery operated by the 
plaintiff, in not keeping this machinery properly pro- 
tected and boxed, andin not keeping the room in which 
this machinery was piaced properly lighted, it appeared 
that the plaintiff was a man of mature years and or- 
diaary intelligence, and had worked at the machinery 
in question for four years; that the room was lighted 
as usual; that he had —— the machinery for weeks 
in its imperfect state without protest or complaint ; and 
that no statute in Khode Island required such ma- 
chinery to be boxed. Held, that the plaintiff could not 
recover. 

Held, further, that one voluntarily entering a dangerous 
service, knowing the danger, himself assumes the risk 
of his employment. 

Held, further, that one continuing to work exposed to a 
known danger, without complaint, without any prom- 
ise that the danger shall be removed, and not under 
stress of special exigency, consents to the risk of his 
employment. 


eo petition for a new trial. 


7illiam G. Roelker and Francis W. Miner, for plain- 
tiff. 

Samuel Ames, Edward C. Ames, and Benjamin F. 
Thurston, for defendant. 

Durresz, C.J. This is a petition for the new trial 
of an action of the case for negligence resulting in 
the mutilation of the plaintiff's hand. The action was 
tried to a jury in this court, at the October term, 1875. 
The testimony then submitted by the plaintiff was to 
the following effect, to wit: 

The plaintiff was injured January 12, 1874. He then 
was, and for four years had been, in the employ of the 
defendant corporation in its dye-house as a gig-tender. 
A gig is a machine consisting of two rollers, set in a 
frame, which are made to revolve by gears connected 
with the main shafting of the dye-house, from which 
they receive their motion. The instrument by which 
they are connected is called the shipper or shipping 
apparatus. The gig is used, in the process of dyeing, 





to cause a roll of cloth to work down from one of the 
rollers into a vat of dyeing liquor and there to wallow 
awhile, and then to come upand be rolled on the other 
roller. There were several gigs in the dye-house. The 
gig operated by the plaintiff was nearest the corner 
which contained the driving gears of the main shaft- 
ing. These gears revolved with an upward motion, so 
that they would not be likely to injure any person, 
unless he came in contact with them from below. 
They revolved behind a boarding or boxing; but, pre- 
vious to the accident, some four or five inches of the 
lower part of this boarding’or boxing had been broken 
away so as to expose them. The plaintiff testified 
that the gears had been so exposed for several weeks, 
but that he had never complained of the defect or 
called attention to it; also, for some weeks prior to 
the accident, the plaintiff's gig had been out of repair. 
He complained of the defects to the company’s agent, 
but the agent declined to repair them, saying that the 
company would not furnish the necessary materials. 
The defects were in the gears of the gig and in the 
clutches of the shipping apparatus. The gears were 
defective from loss of teeth, so that when they were 
in motion there was a constant jar caused by the 
broken teeth. The clutches of the shipping apparatus 
were worn, so that the jar of the gigs caused them toslip 
apart and the gigs to stop, thus impeding the work 
and tending to injure the cloth which was dyeing. 
These defects werefaggravated by the unevenness of 
the floor where the gig stood. The plaintiff, after the 
company’s agent had refused to repair his gig, resorted 
to a contrivance which was quite commonly used by 
employees in the dye-house whose gigs troubled them 
ina similar manner. The contrivance was a rope or 
string, one end of which was, in the case of the plain- 
tiff, fastened to an iron brace near the boxing of the 
corner gears, and the other end of which was fash- 
ioned into a loop or noose, which, being slipped over 
the shipper, kept it from displacement, and so insured 
amore regular operation of the gig. The company’s 
agent probably knew of this use of the rope or string 
and did not object to it, but there was no positive tes- 
timony that the company ever otherwise authorized or 
approved of it. On the 12th of January, 1874, the 
plaintiff commenced work in the dye-house at 7 o’clock 
A.M. At that hour the light was still imperfect. The 
room, too, was full of steam or vapor rising from the 
liquors boiling in the vats, so that at the sides and in 
the corners it was difficult to see with distinctness. In 
the corner occupied by the plaintiff there was no light 
to lessen the obscurity. The accident occurred at fif- 
teen minutes after seven o’clock in the morning. The 
plaintiff was looking or feeling for the rope, the looped 
end of which had fallen on the floor, and having found 
it, was lifting it between his thumb and forefinger, 
when his little fiuger, catching in the corner gears, 
drew his hand after it, causing the injury complained 
of. He was at the time thirty years of age, and, for 
any thing that appears, of ordinary intelligence. 
After the accident the corner gears were more com- 
pletely covered and the floor and gig repaired. 

The testimony submitted by the plaintiff was con- 
tradicted in several of its most vital points by the tes- 
timony submitted by the defendant corporation. The 
defendant presented numerous requests for specific 
instruction to the jury, which the court either de- 
clined to grant or granted with qualifications, The 
petition for a new trial rests on the grounds that the 
verdict was against the evidence, and against the law 











THE ALBANY LAW JOURNAL. 


855 

















as laid down by the court, and that the court erred in 
refusing to instruct the jury as requested. We do not 
think it is necessary, in the view which we take of the 
case, to state in detail either the testimony of the de- 
fendant or the requests for instruction. The funda- 
mental question, however variously it may be pre- 
sented, is whether, on the plaintiff's own testimony, 
there is any case which entitles him to a verdict? We 
will address ourselves directly to that question, assum- 
ing for that purpose that the testimony submitted by 
the plaintiff is true. 

The plaintiff claims that the injury which he re- 
ceived resulted from a combination of causes, for each 
of which the defendant was to blame. He contends 
that if the room had been duly lighted, or if the gig 
had been kept in good working order, or if the corner 
gears had been properly boxed, the accident would 
not have occurred. He also contends that the corpo- 
ration negligently permitted these causes to exist 
when it was under obligation to him, as its em- 
ployee, to remove or protect him against these. Let 
us consider whether this proposition can be main- 
tained. 

1. Was the corporation under any obligation to have 
its dye-house lighted on the morning of the accident? 
It does not appear that it had ever been usual to light 
up even on the shortest mornings. The plaintiff, who 
had worked four years as gig-tender, must have known 
that the room was not likely to be lighted. If, then, 
the absence of lights was dangerous, it was a danger 
incident to his employment which he voluntarily in- 
curred. We do not find a particle of evidence to 
support the claim that the corporation was under 
any obligation to the plaintiff to have the room 
lighted, unless the exposure of the corner gears 
made it obligatory, and we shall hereafter consider 
whether it was bound to guard him against that danger. 

2. Was the corporation under any obligation to the 
plaintiff to keep his gig in good working order? We 
cannot find that it was. A manufacturer has the 
right to keep a machine in use after it has become old 
and defective, unless its defects expose the operative 
to some latent or extraordinary danger. Hayden 
v. Smithville Manufacturing Co., 29 Coun. 548. It is 
not pretended that the gig on which the plaintiff 
worked exposed him to any such danger. It endan- 
gered not him, but the cloth which was dyed on it. 
The plaintiff concedes this, but he urges that its de- 
fects led him to have recourse to the string, and the 
use of the string led to his injury by the gears. The 
string, however, was his own contrivance. If it was 
dangerous, he must have known in what way it was 
dangerous, at least as well as the defendant. Even if 
the defendant, by not objecting, can be held to have 
approved or authorized the use of the string, it did 
not direct its use, and, therefore, did not make its 
contrivance and use any less the voluntary act of the 
plaintiff. If its contrivance and use was a fault, it 
was a fault in which the plaintiff, if not solely respon- 
sible for it, at least participated, and, therefore, on 
familiar principles, he cannot charge the defendant. 
But, strictly speaking, any consideration of the string 
is immaterial, unless the defendant is responsible to 
the plaintiff for the exposure of the corner gears; for 
the string was not dangerous in itself, but dangerous 
only by reason of its attachment to the iron brace near 
those gears. We, therefore, come to the really im- 
portant question in the case. 

3. Was the corporation under any obligation to the 





plaintiff {to repair the defect in the boxing of the 
gears? The testimony does not show precisely how 
long the plaintiff had tended the gig nearest the gears, 
nor when the gears became dangerous. The danger 
may possibly have existed when he first accepted ser- 
vice on the gig. If so, the danger being manifest, he 
must be held to have assumed the risk from it; for a 
person who voluntarily enters a dangerous service, 
knowing the danger, takes the risk upon himself and 
cannot look to his employer for damage if he is in- 
jured. We infer, however, that the gears became dan- 
gerous by the breaking of the boxing after his service 
near them begun. This being so, if, when the danger 
occurred, the plaintiff had notified the defendant of it, 
and had been induced to remain in his position by as- 
surances that it should be remedied, or, as some of the 
cases hold, by a reasonable expectation that it would be 
remedied, then it would not necessarily be presumed 
from his knowledge of the danger that he had assumed 
the risk. Holmes v. Clarke, 6 H. & N. 349; 7 id. 937; 
Holmes v. Worthington, 2 Fost. & F. 583; Patterson v. 
Pittsburg & Connellsville Railroad Co., 76 Penn. St. 
389; Kroy v. Chicago, R. I. & P. Railroad Co., 82 
Iowa, 357. But the plaintiff did not notify the de- 
fendant of the danger. He remained exposed to it for 
weeks without protest or complaint. He must, there- 
fore, be held to have consented to the exposure, and 
so, upon familiar principles, cannot recover for the in- 
jury received in consequence. This is so clear that it 
seems hardly necessary to cite cases in support of it. 
We will, however, refer to a few of the many cases 
which are in point. 

The case of Sullivan v. India Manufacturing Co., 113 
Mass. 396, closely resembles the case at bar. There a 
boy of fourteen was caught in the gearing of a ma- 
chine near which he was employed. The court ruled 
that if he had such instruction or knowledge as would 
enable him with reasonable care to do his work with 
safety the defendant would not be liable, no matter 
where the knowledge was obtained. On motion for a 
new trial, after verdict for the defendant, the court 
thus stated the law: When the employee “ assents to 
occupy the place prepared for him and incur the dan- 
gers to which he will be exposed thereby, having suffi- 
cient intelligence and knowledge to enable him to 
comprehend them, it is not a question whether such a 
place might, with reasonable care and by reasonable 
expense, have been made safe. His assent has dis- 
pensed with the performance on the part of the mas- 
ter of the duty to make it so. Having consented to 
serve in the way and manner in which the business 
was being conducted, he has no ground of complaint, 
even if reasonable precautions have been neglected.” 

This was declaring the law strongly as applied to a 
boy of fourteen; but we do not think it is too strong 
for a man of the plaintiff's age and experience. 

In Sullivan’s Administrator v. Louisville Bridge Co., 
9 Bush, 81, the plaintiff's intestate fell from a narrow 
plank erected over a river where he and others were 
engaged to pass stones for the construction of a bridge. 
It appeared that he and others had hesitated before 
the accident about going on the plank, but being told 
to do it or go home, had done it, and falling into the 
river was drowned. The court refused to disturb a 
verdict for the defendant, upon the ground that he 
had voluntarily taken the risk. 

In Ladd v. New Bedford Railroad Co., 119 Mass. 412, 
the plaintiff, an employee of the corporation, was 
riding in a railway car which was thrown down a bank. 
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One cause of the accident was alleged to be a want of 
check-chains. But it appeared by the testimony of 
the plaintiff, who had long been in the employ of the 
corporation, that he knew that some of the trains 
were without check-chains, and had said they were not 
safe. It was held that he was not entitled to recover 
for the injury he had received, on the ground that he 
had voluntarily taken the risk. 

In Dillon v. Union Pacific Railroad Co., 3 Dill. 320, 
the plaintiff, who was a locomotive engineer, was put 
in charge of an engine which had no signal bell, and 
the court held that he was not entitled to recover for 
an injury which he claimed to have suffered in conse- 
quence, because he knew when he took service on the 
engine that it had no signal bell. See, also, to the same 
effect, Ogden v. Rummens, 3 Fost. & F. 751: Dynen v. 
Leach, 26 L. J. (N. 8.) Exch. 221; Gibson v. Erie R. R. 
Co., 63 N. Y. 449. 

It is true the rule is not rigidly enforced against 
persons who are too young or too ignorant to appre- 
ciate the dangers to which they are exposing them- 
selves. Coombs v. New Bedford Cordage Co., 102 Mass. 
572; Grizele v. Frost, 3 Fost. & F. 622; Laning v. N. Y. 
Central Ruilroad Co., 49 N. Y. 521; Hill v. Gust, 55 
Ind. 45. And especially if the employer permits the 
danger to exist in violation of the statute law. Brit- 
ton v. Great Western Cotton Co., L. R., 7 Exch. 130. 

But in the case at bar we find no such reason for 
relaxing the rule. In this State there is no statute 
requiring a manufacturer to fence or cover his ma- 
chinery. And the plaintiff had age, intelligence, and 
experience enough to appreciate the risk he was run- 
ning. Indeed, he does not pretend that he did not 
appreciate it. His case is the bald case of a person 
who continues to work where he is exposed to a dan- 
ger which he knows and fully appreciates without 
complaining of it, and without any promise or assur- 
ance that it shall be remedied, and not merely for 
some temporary purpose or under stress of some spe- 
cial exigency or request, but deliberately and for days 
and weeks together, and therefore, whatever the risk, 
he must be held to have consented to it as one of the 
perils of his employment. 

We think the plaintiff, even on the testimony as pre- 
sented by himself, is not entitled to recover, and con- 
sequently that the verdict should be set aside as being 
against the evidence, and a new trial granted. 


New trial granted. 
——_______—_ 


COURT OF APPEALS ABSTRACT. 


APPEAL. 


What is not appealable order to Court of Appeals.— 
In an application in relation to a fund in court which 
had been deposited with the chamberlain of a city, 
pursuant to law, an order was made for a reference to 
take proof of the facts relating to the manner in which 
L., the late chamberlain, invested the fund, the suffi- 
ciency of the securities taken by him, etc., and the 
doings of the present chamberlain in relation to the 
fund, and the order directed that upon the proofs taken 
the petitioner might apply to the court for such relief 
as she might be advised, etc. Held, merely an inter- 
locutory order, affecting no substantial right, and not 
‘appealable to this court. Appeal dismissed. Chester- 
man v. Eyland. Opinion by Rapallo, J. 

[Decided Oct. 1, 1878.] 








x CONSIDERATION. 

1. Failure of, what is not: purchase of good will.— 
Plaintiff bought from defendant the good will of a 
bakery, owned by defendant and occupied by a tenant, 
and leased the bakery for a term beginning at the ex- 
piration of the term of the tenant then in, defendant 
agreeing that the fixtures then in should remain, 
About two weeks before the tenant’s term expired he 
removed the fixtures and closed the bakery, and it 
took plaintiff a week to fit up the place again. Held, 
that this did not constitute a destruction of the good 
willso as to make a failure of the ‘consideration for 
the purchase thereof. Order affirmed and judgment 
absolute for plaintiff. Lewis v. Seabury. Opinion by 
Hand, J. 

2. Collateral contract : what constitutes.—The lease con- 
tained a condition that plaintiff, the lessee, should make 
all improvements and repairs necessary to be made in 
the premises during the continuance of herterm. Held, 
that a parol promise by defendant, the lessor, that the 
fixtures in at the time of the making the agreement 
for the lease should remain, and a promise by him 
after the fixtures were removed by the outgoing ten- 
ant, to pay the lessee for putting in similar fixtures, 
might be shown, and the agreement sustained as one 
upon a collateral and independent consideration. Ib. 
(Decided Sept. 24, 1878.] 

CONTRACT. 


Construction of: contract of sale.—An instrument 
signed by N. and addressed to the plaintiff commenced 
with a direction to ship certain wagons to N. Then 
followed an absolute agreement on the part of N. to 
pay forthem. It further contained a provision that 
all the wagons whether sold or unsold by N. should be 
paid for at the end of twelve months from the invoice. 
As soon as one wagon was sold it was to be paid for, 
or payment ata given time secured; if sold for cash, 
payment was to be made forthwith; if sold on time, 
the note for the same on interest, payable within 
twelve months of the invoice, was to be indorsed by 
N. and forwarded to plaintiff. Interest at ten per 
cent was to be paid by N. if payment of account was 
not made when due. Plaintiffs were not to be liable 
for injury to or loss of the wagons in transitu, and N. 
was to pay the freight except such of it as should be 
above $60. The price of the wagons was fixed, and 
plaintiffs were to send a sign, printed matter, etc., at 
**no charge.’’ N. was to keep the wagons under cover 
and insured. The word “consignment’’ was used in 
reference to the wagons. Held, that the paper being 
accepted and acted upon by plaintiffs it created a sale 
and purchase of the property named, and transferred 
title thereto to N. Judgment below affirmed. Fish 
v. Benedict. Opinion by Folger, J. 

(Decided Oct. 1, 1878.] 
CRIMINAL LAW. 

1. Practice as to review on writ of error.—Under 
the provisions of the Revised Statutes one tried 
on an indictment and convicted by the verdict 
of a jury and sentenced by the court may obtain 
and file a bill of exceptions and sue out a writ 
of error; on the return of the clerk thereto; made 
in accordance with the statute, he may move the 
court to review the errors alleged by him. If they or 
any of them are such as that the matter contained in 
the return will necessarily show them if they were 
made, the writ of error may not be dismissed for the 
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reason that the return does not present a complete 
and formal record of the judgment and proceedings of 
the trial court. Such as it does present of the matter 
for determination must be passed upon. Butif errors 
are alleged to the court which may or may not have 
occurred and they be not shown by the matter in the 
return, the court may entertain a motion by either 
plaintiff or defendant in error to (or of its own motion 
may) direct that a writ of certiorari issue to the trial 
court so that all may be brought up which the records 
of that court contain relating to the case. And it 
matters not whether the record or roll thereof has 
been made before or after the writ of error was sued 
out or before or after the writ of certiorari is directed. 
Whatever took place in the trial court, which was mat- 
ter proper for record, may as well after as before be in- 
corporated in a roll and returned. Judgment reversed 
and proceedings remitted to General Term to pass 
upon in accordance with the opinion. Manke v. People. 
Opinion by Folger, J. 

2. What is final judgment and appealable to court of 
appeals.—The judgment of a General Term dismissing 
awrit of error without either affirming or reversing 
the judgment of the trial court, if there was no power 
to dismiss the writ, is a final judgment reviewable in 
this court. Ib. 

(Decided Sept. 24, 1878.] 


HUSBAND AND WIFE. 


Support of wife: husband may select home: what is 
not breach of bond to support family.—After a husband 
had given a bond under the provisions of 1 R. S. 638, 
for the support of his wife and family, he offered to 
support her at the house of his parents where he lived, 
and to occupy aseparate part of the house, which was 
alarge one. She refused to live with him there, claim- 
ing that it was not a proper place to take her and the 
children; that the father was intemperate and very 
abusive. There was no pretense that the apartments 
offered were not comfortable or the support not proper, 
or that there had been any actual abuse, or that the 
wife’s health or life was in danger from personal vio- 
lence. Held, that the refusal of the husband to sup- 
port the wife elsewhere was not a breach of the bond. 
Judgment reversed and new trial granted. People v. 
Pettit. Opinion by Church, C. J. 

[Decided Sept. 17, 1878.] 
STREETS. 


1. Dangerous awning obstruction in street rendering city 
liable.—A permanent covering or roofing of a public 
street of a city, such as a wooden awning erected over 
a sidewalk supported by posts and by an attachment 
to a building upon a street, held to be so connected 
with the street as to throw upon the city the duty of 
removing it or causing it to be sufficiently supported 
when it is dangerous to persons using the street, either 
by reason of defective construction or want of repair, 
and the city has notice of the danger, or it has existed 
80 long and is so easily to be observed that notice may 
be inferred; and this duty exists even when the 
structure was not made by authority of the city or 
under the supervision of its officers; and such a 


structure, if in a dangerous condition, may be treated 
as a defect in the street; and the city will be liable for 
injury to one passing along the streets thereby. Or- 
der of General Term reversed and judgment on ver- 
dict directed. Hwmev. Mayor of New York. Opin- 
ion by Rapallo, J. 

2. City of New York: liability for dangerous awnings 





—This would be peculiarly the rule in a city like New 
York, which owns the fee of the streets. And it would 
make no difference with the liability whether the awn- 
ing was erected in pursuance of an ordinance under 
the direction of the city officers or in violation of law 
by a private person for his own purposes. Ib. 

[Decided Sept. 18, 1878. Reported below, 9 Hun, 674.] 


—_—_.._ 


RECENT AMERICAN DECISIONS. 
SUPREME JUDICIAL COURT OF MAINE.* 
AGENCY. 

Agent to sell property may not apply it, to pay his own 
debt.—If the owner of an article of personal property 
delivers it to another to sell, the latter has no right to 
deliver it to his creditor in payment of his own pre- 
existing debt; and if he does so, the owner may main- 
tain trover against the creditor without a previous 
demand. Rodick v. Coburn. 

ATTACHMENT. 

Money collected by officer on legal process not liable 
to.—Money collected by an officer on legal process, 
while it remains in his hands, is to be regarded as in 
custodia legis and not the subject of levy or attach- 
ment in any form. Thus, an officer, who has collected 
money on an execution, cannot apply it in satisfaction 
of another execution, although the latter is against 
the party for whom the money was collected, and both 
executions are in the officer’s hands for collection at 
the sametime. Hardy v. Tilton. 

BOND. 





What is and what is not.—Generally the term 
*‘bond”’ implies an instrument under seal. The words 
“witness our hands and seals,’’ when no seal is at- 
tached, will not make the instrument, though other- 
wise in proper form, a bond. An instrument, in 
form a bond, but containing no seal, voluntarily exe- 
cuted and delivered in lieu of a bond, and accepted 
therefor, is valid. Inhabitants of Boothbay v. Giles. 

EASEMENT. 

When it does not exist as to drain. —Implied grants 
are not to be favored, and will not be held to exist 
except in cases of clear necessity. Thus, a right of 
drainage through the grantor’s adjoining land will not 
pass by implication (the deed being silent upon the 
subject), unless such rigbt is clearly necessary to the 
beneficial enjoyment of the estate conveyed, though 
a drain has already been constructed through the ad- 
joining land, and is in no use at the time of the con- 
veyance. Dolliff v. Boston & Maine Railroad. 

REAL ESTATE. 

Fixtures: manure, rights of mortgagor and mortgagee 
as to.—The right of an outgoing mortgagor, after con- 
dition broken, to the manure produced upon a farm 
in the ordinary course of husbandry by him, pending 
the mortgage and while in possession of the mort- 
gaged premises, is to be determined by the rule of law 
which prevails between mortgagor and mortgagee, and 
not that which prevails between landlord and tenant. 
The general rule, that manure made upon a farm in 
the usnal course of husbandry is so attached to and 
connected with the realty that, in the absence of any 
agreement or stipulation to the contrary, it passes as 
appurtenant to it, is applicable to a mortgagor in pos- 





*To appear in 68 Maine Reports. From J. D. Pulsifer, 
Esq., State Keporter. 
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session. He has no right when vacating the premises 
to remove or sell such manure, but the title thereto is 
vested in the mortgagee as the owner of the freehold. 
Chase v. Wingate. 





SUPREME COURT COMMISSION OF OHIO, OCTOBER 
16, 1878.* 


FALSE IMPRISONMENT. 


Justice of peace issuing warrant without jurisdiction, 
liable for.—Justices of the peace, whilst acting within 
the scope of their authority, are not answerable in a 
private action for the erroneous exercise of the judi- 
cial functions with which they are invested by law. 
But such justices, and other inferior tribunals, which 
are invested only with special jurisdiction, and clothed 
with limited authority, must, at their peril, keep 
within their prescribed jurisdiction; and if they 
transcend the limits of their authority, they are an- 
swerable to any one whose rights are thereby invaded. 
And, in such a case, honesty of purpose, whilst it may 
mitigate damages, cannot justify a clear usurpation of 
power. Therefore, where a justice of the peace, with- 
out authority of law, issues a warrant of arrest, both 
he, and the person at whose instance he so acts, are 
liable in an action for false imprisonment at the suit of 
the party illegally arrested by virtue of such warrant. 
Truesdell vy. Combs. 


MASTER AND SERVANT. 


1. Master liable for his own negligence to servant: and 
to inferior servant for negligence of swperior one.—A 
master, whether an individual or a corporation, is re- 
sponsible to his servants for his own negligence; but, 
as a general rule, not for that of their fellow-servants. 
Where, however, a master places one servant in a 
position of subordination to another servant, and the 
subordinate servant, without fault, is injured through 
the negligence of the superior servant, while both are 
acting in the common service, the master is liable 
therefor. Pittsburg, Fort Wayne & Chicago Railway 
Co. v. Lewis. 

2. Engineer and brakeman: brakeman not subordinate 
to engineer.—Where an engineer and brakeman were 
employed by a railroad company in operating the same 
train, and there was no evidence to prove that the 
brakeman was placed in a position of subordination 
to the engineer, other than what may be implied from 
the rules of the company, requiring the engineer to 
give certain specified signals as ‘a notice”’ to apply or 
loose the brakes, and requiring the brakeman to man- 
age the brakes “according to circumstances and the 
signals of the engineman,”’ and placing the brakeman, 
while on the train, in subordination to the conductor. 
Held, that the engineer and brakeman were servants 
of the company, engaged in common service; that the 
relation of superior and subordinate did not exist be- 
tween them; and that, therefore, the company was 
not responsible to the brakeman for an injury occa- 
sioned by the negligence of the engineer. Ib. 

TITLE. 

When one not owner may convey.—A bona fide pur- 
chaser for value of a non-negotiable chose in action, 
from one upon whom the owner has, by assignment, 
conferred the apparent absolute ownership, when the 
purchase is made upon the faith of such apparent 





* From E. L. De Witt, Esq., State Reporter. 








ownership, obtains a valid title as against the real 
owner, who is estopped from asserting title thereto. 
B. makes and delivers his non-negotiable promissory 
notes to C., from whom they are obtained by fraud, 
misrepresentation and without adequate considera- 
tion. The assignee, having thus obtained them, trans- 
fers them to W., who is a bona fide purchaser for 
value, before due, without notice. Held, C. cannot 
reclaim the notes from W. Combs v. Chandler. 


— 


RECENT ENGLISH DECISIONS. 
CONFLICT OF LAW. 





1. Jurisdiction in matrimonial cases: restitution 
of conjugal rights: wife's petition: respondent 
domiciled in Australia: refusal of conjugal rights 
in England: respondent abroad at commencement of 
suit: service of petition out of the jurisdiction.— 
—Although a wife’s remedy for matrimonial wrongs 
must usually be sought in the place where her husband 
is domiciled, it is not inconsistent with this principle 
that she may be in some cases allowed to obtain relief 
against her husband in the place where she is resident 
thought not domiciled. Where a husband, who had 
refused to receive his wife into his house while he was 
resident in England, left England before the institu- 
tion by her of a suit for restitution of conjugal rights, 
the court held it had no jurisdiction. In suits for the 
restitution of conjugal rights, the court has no power 
to order service out of the jurisdiction. Prob., ete, 
Div., March 26, 1878. Firebrace v. Firebruce, 39 L. T. 
Rep. (N. 8S.) 95. 

2. British colonies: foreign countries to England.— 
For the purposes of the jurisdiction of the Divorce 
Court the British Colonies, as well as Scotland and 
Ireland, are deemed to be foreign countries. Ib. 

MARITIME LAW. 

1. Power of ship’s husband.—A ship’s husband has 
no implied power as against his co-owners to assign or 
pledge the entire freight to become due on a charter, 
although money be owing to him from the co-owners 
for advances made on the ship’s account. Ct. App., May 
18, 1878. Beynon v. Godden, 39 L. T. Rep. (N. 8.) 82. 

2. Ship’s husband has lien for advances.—Where a 
ship’s husband has made advances on account of the 
ship, he has a right of lien or retainer, and not a 
charge, on the freight in respect of the repayment of 
those advances, so that, if his appointinent of ship’s 
husband ceases before the freight has been earned, an 
assignee of his interest in the freight is not entitled to 
it as against the owners. Ib. 

3. When check by ship’s husband not recoverable.— 
R., being part owner of a ship, mortgaged his shares 
in her. Subsequently, in August, 1876, he was acting 
as ship’s husband, and obtained a loan of 2001. from 
plaintiffs. The ship had been chartered by defendants, 
and by a letter of the 30th August R. requested them 
to pay to plaintiffs the freight due on the charter. On 
the 20th September R.’s co-owners and the mortgagees 
of his shares appointed E. ship’s husband in R.’s place. 
Upon the 11th October the ship completed her voyage, 
and upon the 14th began to discharge her cargo. Upon 
the 16th defendants sent plaintiffs a check for 2001., of 
which, having received notice that E. claimed the 
amount of the freight, they afterward stopped pay- 
ment. Held (affirming the decision of Huddleston, B.), 
that plaintiffs were not entitled to recover the amount 
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of the check from defendants, as the mortgagees of R.’s 
shares in the ship, by appointing with the co-owners a 
ship’s husband in place of R., had effectually inter- 
fered so as to entitle themselves to R.’s share of the 
freight as against him and the plaintiffs, his assignees. 
Ib. 

4. Ship and shipping > charterparty : bill of lading: de- 
murrage: liability to ship-owner of consignee prevented 
from discharging his goods by the delay of other con- 
signees.—A charterparty entered into between the 
plaintiffs and B. & Co. for the conveyance of grain 
from C. to L., stipulated that fourteen working days 
were to be allowed for loading and unloading at the 
port of discharge, and ten days on demurrage at £35 a 
day. The vessel having been loaded, one of the bills 
of lading was indorsed to the defendants. The de- 
fendants’ grain was stored at the bottom of the main 
hold, and that of the other shippers on the top of it. 
The bill of lading, indorsed to the defendants, con- 
tained the words “ paying freight for the same goods 
and all other conditions as per charterparty.”” Owing 
to the consignees, whose grain was placed on the top 
of the defendants’, having failed to take away their 
goods within the lay days, the defendants were unable 
to obtain delivery of their grain, and three days’ de- 
murrage was incurred. Held, affirming the judgment 
of Lush, J., that the defendants were liable for the 
demurrage, although they were prevented from getting 
their goods by the delay of other consignees. Porteus 
v. Watney, L. R., 3 Q. B. D. (C. A.) 534. 

MARRIAGE. 

Nullity: non-consummation: no structural defect.— 
Willful, wrongful refusal of marital intercuurse is not 
in itself sufficient to justify the court in declaring a 
marriage null by reason of impotence. When, after a 
reasonable time, it is shown that there has been no 
sexual intercourse, and that the wife has resisted all 
attempts, the court, if satisfied of the bona fides of the 
suit, will infer that the refusal arises from incapacity, 
and will pronounce a decree of nullity of marriage. 
S. v. A., otherwise S., L. R., 3 P. D 72. 





SALE. 


Of real estate: construction of contract: right to re- 
scind contract: damages.— In an agreement for sale of 
real estate it was stipulated that, if there should be any 
objection or requisition on the purchaser’s part whith 
the vendor should be unwilling, on the ground of ex- 
pense or otherwise, to comply with, the vendor should 
be at liberty to rescind the contract on the repayment 
to the purchaser of the deposit without interest or 
damage. It turned out that the vendor had absolutely 
no title. After considerable delay the vendor gave 
notice of rescission to the purchaser and tendered him 
his deposit, which was refused. The purchaser brought 
an action for specific performance or damages. Held, 
that this case was not within the clause in the agree- 
ment, and that the plaintiff was entitled to the return 
of the deposit and an inquiry as to damages. Ch. Div., 
April 9, 1878. Bowman v. Hyland, 39 L T. Rep. (N.S.) 
90. 

WILL. 

1. Indefiniteness: failure of gift.—A testator gave a 
residue to his trustees ‘‘to apply to any charitable or 
benevolent purposes they may agree upon.’’ Shortly 


after his death the trustees by a writing agreed upon a 
charity to which the residue should be given. 


Held, 





that the gift was inoperative for uncertainty and in- 
definiteness. The certainty or uncertainty was to be 
ascertained at the date of testator’s death, and not by 
the option of the trustees. Ch. Div., April 8, 1878. 
Re Jarman’s Estate; Leavers v. Clayton, 39 L. T. Rep. 
(N. S.) 89. 

2. Attestation clause at bottom of third page of a sheet 
of paper: words “turn over” following attestation 
clause: over fourth page some writing signed by testator 
on same day: writing on fourth page not admitted to 
probate.—The testator, a farmer, made his own will 
on an ordinary sheet of foolscap. The attesting wit- 
nesses deposed that, when called by him into the room 
to witness his will, the will was lying on the table, 
and they distinctly saw that there was writing on 
the fourth page. The testator then turned the 
page over, and signed the will at the bottom of the 
third page, where they duly attested his signature. 
Following the attestation clause were the words 
“turn over,’ and on the fourth page was a quantity of 
writing in the nature of advice and directions to the 
executors as to how they should act in the manage- 
ment of the estate. The writing on the fourth page 
contained the only allusion to the real estate that was 
to be foundin the whole document. Held, onthe evi- 
dence, that the will was duly attested at the bottom of 
the third page, and that the writing on the fourth page 
could not be admitted to probate. Probate, etc., Div. 
May 28, 1878. In Goods of Dearle, 39 L. T. Rep. (N.S.) 
93. 

—_——_>___—- 


RECENT BANKRUPTCY DECISIONS. 


BANKRUPT. 

Must account for moneys collected : how duty enforced: 
interest on mortgage.—Where the bankrupt collects 
moneys belonging to his estate, either before or after 
the filing of the petition in bankruptcy, and fails to 
account for the same, he will be compelled to pay such 
moneys to the assignee. Proceedings of this charac- 
ter may be instituted by summary petition. Payment 
of such moneys after the filing of the petition, for in- 
terest on mortgages, will not be allowed unless shown 
to be for the benefit of the estate. U.S. Dist. Ct., 8. 
D. New York. In re Ettinger, 18 Nat. Bankr. Reg. 222, 


COMPOSITION. 


1. Refusal of register to proceed without fees, effect 
of: rights of creditor.—A refusal by the register to 
proceed further with the examination of the debtor 
without payment of his fees or security, full opportu- 
nity having been given to make such payment or de- 
posit security before the closing of the examination, 
affords no ground upon which a creditor can base an 
opposition to the recording of a resolution of compo- 
sition. So long as the inventory is produced before 
the register and at all times made accessible to the 
creditor for the purpose of examining it or the bank- 
rupt in respect to it, the creditor is not prejudiced by 
a refusal of permission to take a copy thereof. U. 8. 
Dist. Ct., E. D. New York. In re Tifft, 18 Nat. Bankr. 
Reg. 227. 

2. When debtors not concluded by agreement as to 
amount of debt.—Where the debtors had excepted to a 
proof of claim at their composition meeting, and the 
court allowed the claim, and the creditor voted in 
favor of the composition, held, on a motion to compel 
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debtors to pay the composition on this debt, that the 
amount claimed by the creditor in his proof of debt, 
although ‘accepted by the creditors and the court as 
the true amount due for the purposes of their action 
in the composition proceedings, does not conclude the 
debtors, and on this motion they may show, if they 
can, that it exceeds what they actually owe. U.S. 
Cire. Ct., 8. D. New York. In re Lissberger, 18 Nat. 


_—_—_——_ 


NEW BOOKS AND NEW EDITIONS. 


New Jersey LAw Reports, VOLUME 29 (2 STEWART). 
of Cases decided in the Court of one, the Prerog- 
ative Court, and on Appeal in the Court of Errors and 
Appeals of the State of New Jersey. John H. Stuart, Re- 
porter. Vol. Il. Trenton, N. J., 1878. 
HE cases in this volume are excellently reported, 
and the elaborate notes appended to them make 
the report an exceedingly valuable law book. We trust 
the time will come when reporters generally will be- 
stow upon their work the care and labor displayed in 
this volume. There are a number of interesting cases, 
among which we will notice these: De Camp v. Dob- 
bins, p. 36: A misnomer of the legatee will not defeat 
atestamentary gift. O’Conner v. Rempt, p. 156: A 
deed by a drunken person, induced by the fraud of the 
grantor who aids in producing the drunkenness, will 
be set aside. Traphagen v. Mayor of Jersey City: The 
use of a public street for a sewer is lawful. De Witt 
v. Van Sickle, p. 209: One who closes his eyes to a fact 
he might have seen will be deemed to have seen it. 
One purchasing property conveyed in fraud of credit- 
ors must be innocent of the fraud to entitle him to 
retain the property. Jersey City Gas Co. v. Dwight, 
p. 242: The right of putting gas pipes in a city is a 
franchise the State alone can grant. Williamson v. 
N. J. South. R. R. Co., p. 311: In this case the court 
of error ‘and appeals reverses the decision in 1 Stew. 
278, where it is decided that the rolling stock of a rail- 
road is real estate. Acquackanock Water Co. v. Wat- 
son, p. 367: That the use of a stream by a riparian 
owner is limited will not authorize its appropriation 
by a water company for supplying a village. Hughes 
v. Nelson, p. 547: If in the transfer of negotiable pa- 
per a necessary indorsement is omitted, a good title 
will pass by delivery. The volume is excellently 
printed on good paper and is well bound. 





OBITUARY. 


UGENE AUGUSTUS CRONIN died at his resi- 
dence at Portland, Oregon, October 13, aged 37. 
He was born at Greenwich, N. Y., studied law at 
Salem, N. Y., and was admitted tothe bar in this State 
and settled in Oregon in 1864. He was the Elector in 
1876 to whom the Governor of Oregon gave the mi- 
nority certificate, claiming that his opponent was dis- 
qualified by reason of holding a Federal office, and 
raising the question of law so widely discussed at that 
time, whether the election of a disqualified person 
was void and his opponent entitled to the office. 
He was an excellent lawyer, and one of the most 
able jury advocates on the Pacific coast. At his death 


all the State and Federal courts at Portland adjourned, 
and the judges and members of the bar attended his 
funeral in a body out of respect for his character as a 
man and high qualification as a lawyer. 








NOTES. 


EW law periodicals are constantly making their 
appearance. The Wisconsin Legal News has 
just been started at Milwaukee. It contains the de- 
cisions of the Wisconsin Supreme Court and such 
other matters as are of interest to the profession in its 
vicinity. We trust the Wisconsin bar will give it a 
hearty support. The Lackawana Legal Record is a 
small weekly sheet, published at Scranton, Penn. It 
has merely a local value. 


The death in Paris is announced of Baron Hubret 
de Séze, grandson of the advocate who defended Louis 
XVI on his trial. He was aged fifty-five——The old- 
est judge upon the English bench, Sir Fitzroy Kelly, 
completed his eighty-second year on Wednesday, Oc- 
tober 9.—A curious constitutional point, says the 
Manchester Guardian, is being raised in France with 
respect to the partial elections which are approach- 
ing for the refilling of seventy-five senatorial seats. 
The constitutional law passed in February, 1875, sim- 
ply provided that a third of the Senate should retire 
every three years. The government, in virtue of this 
rule, have fixed the elections for the 5th of January, 
in order to have every thing ready for the session 
which begins a few days later. Many of those, how- 
ever, whose seats are thus affected, knowing that 
in the present temper of the country they have no 
chance of re-election, deny that the vacancies will oc- 
cur so soon. It is true that they have sat for three 
parliamentary years — that is to say, for three sessions; 
but they will not have sat for three natural years till 
the 8th of March, that being the third anniversary of 
the meeting of the Senate. 

The Solicitors’ Journal calls attention to the singular 
state of the law as regards treasure trove. Treasure 
trove, as Coke says, ‘‘ where any gold or silver, in coin, 
plate, or bullion, hath been of ancient time hidden, 
wheresoever it be found, whereof no person can prove 
any property, doth belong to the king or to some lord 
or other by the king’s grant or presumption;”’ and it 
is the duty of the coroner to inquire who are the 
finders of treasure trove, and where it is, and whether 
any one be suspected of having found and concealed a 
treasure—which, saith an old statute of 4 Edw. 1, ‘“‘may 
be well perceived where one cometh riotously haunt- 
ing taverns and hath done so of along time.’’ Con- 
cealment of treasure trove is, it appears, punishable 
by fine or imprisonment; but it has been laid down 
that ‘‘ the taking of goods whereof no one had a prop- 
erty at the time cannot be felony; and, therefore, he 
who takes any treasure trove * * * before [it has] 
been seized by the persons who have a right thereto is 
not guilty of felony.’’ 1 Hawk. P. C. 149. But the 
better opinion seems to be that, although the sovereign 
or lord has no definite property in treasure trove till 
he has seized, yet the true owner, though unknown, 
who has lost the money, may still have a property in 
it. 2 East’s P. C. 606. And it is, of course, clear that 
unless the appropriator has reasonable grounds for 


supposing that the owner cannot be found, his taking 
the treasure may amount to larceny. Where this is 
not so, obvious difficulties arise as to proof of feloni- 
ous taking, but au ancient judge appears to have felt 
no hesitation in laying dowi? the rule that larceny 
may be committed by stealing goods, the owner of 
which is unknown, because, as he sagely remarked, the 
felony would otherwise go unpunished, *‘ que serra un 
graunde mischiefe en le ley.” 
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CURRENT TOPICS. 


HERE will be two features of the State Bar Asso - 
ciation meeting this year which, of themselves, 
ought to give it a catholic interest among the pro- 
fession—the Annual Address and the Annual Din- 
ner. The Address will be delivered by Mr. Justice 
Miller of the Supreme Court of the United States 
on the subject, ‘‘ Legislation in this country as it 
affects the administration of justice in the courts; 
what it has been, what it ought to be ”"—a subject 
of immediate practical interest tothe profession and 
the people, and one sure to receive most able and 
practical treatment from the learned speaker. Then 
the address of the President, the Hon. John K. Por- 
ter; no one who heard his address last year—no one 
who has ever heard him—his eloquence of lips and 
heart—will willingly miss a repetition of the pleasure. 
There is also to be a goodly number of papers and 
theses this year. Mr. Grosvenor P. Lowrey will 
read a paper on ‘‘Telegrams—their inviolability 
against disclosure, subpcena, and search warrants ;”’— 
a most pertinent and practical subject viewed in the 
light of recent events; Mr. Irving Browne will read 
a “Plea for the Non-Political Lawyer” ; Mr. Elliott F. 
Shepard will read a paper on ‘‘ Equalization of Rep- 
resentation in the United States Senate’; The Hon. 
George Shea will present “Some Thoughts on 
Henry Wheaton and the Epoch to which he be- 
longs”; the Hon. James A. Briggs, State Assessor, 
will read a paper on ‘‘ Taxation—Should it be con- 
fined to real estate’; and Mr. William M. Ivins, of 
New York, will give a paper, the subject of which 
we have not now before us. 


These papers will be short, and it is need- 
less to add, able and interesting. They are writ- 
ten in response to special invitations from the 
Committee of Arrangements. Besides the fore- 
going, the exercises will consist of the reports 
of the several standing Committees, the presenta- 
tion of the Post Graduate Prize, and the election of 
officers. The report of the Committee on Law Re- 
form will probably be one of much interest and 
elicit much debate. In addition to the subject of 


Statute Revision, the Code of Civil Procedure, and 
the other matters falling of course to its care, there 
was referred to it last year the question, whether 


Vout. 18,— No. 19. 





any and what amendments of the law relating to 
husband and wife are desirable, and with especial 
reference to the subject of marriage, dower, and 
divorce ; and the executive committee has asked this 
committee also to report on a number of important 
subjects. See 17 A. L. J. 894. The Committee on 
Grievances and that on Legal Biography have also 
important matters committed to them. To all this 
catalogue a dinner will be a fitting close. ‘‘A din- 
ner lubricates business,”’ said Lord Stowell, and in 
this instance the expectation of it may have the 
same effect. Then, too, nothing could so completely 
realize Pope’s hackneyed line about “the feast of 
reason,” as a board around which are gathered large- 
hearted and large-headed lawyers. We hope every 
member of the Association will attend the meeting, 
and every lawyer who, though not amember, wishes 
to be, or takes an interest in the welfare of the 
Association—for the invitation to the bar of the 
State is general. The addresses of President Por- 
ter and Mr. Justice Miller will be delivered in 
Tweddle Hall, Albany, on the evening of Tuesday, 
the 19th instant, and the other exercises will occur 
on Wednesday, the 20th. The dinner will be given 
at the Delavan House on Wednesday evening. 


The election of George F. Danforth to the bench 
of the Court of Appeals adds to that court a man 
every way worthy of the position. He possesses in 
a large degree that uncommon, recondite and diffi- 
cult learning; that power and turn of mind and 
cast of character which go to make the “ judge” 
par excellence ; while his wide and varied experience 
at the bar has given him that knowledge of affairs 
so essential to the due administration of justice. 
So long as such men are elected to judicial office, 
the arguments in favor of an appointive judiciary 
will be robbed of their force. 


We ask the attention of the profession to the 
following letter addressed to the Chairman of the 
Committee appointed to make arrangements for the 
next Annual Meeting of the State Bar Association: 


Dear Sir— At an informal meeting of the Albany 
Bar, held immediately after the death of Judge 
William F, Allen, Hon. Henry Smith, Hon. Edwin 
Countryman and myself, were appointed a com- 
mittee to consider the propriety of inviting the Bar 
of the State to meet here to take action with refer- 
ence to that event. The summer was then so far 
advanced, that it seemed better to postpone such 
meeting until after the summer vacation; and, upon 
consultation, we have all agreed that no more appro- 
priate time for a suitable commemoration of the life, 
character and services of Judge Allen could be 
selected, than the annual meeting of the State Bar 
Association. 
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We respectfully ask you, therefore, as Chairman 
of the Committee of Arrangements, to announce a 
meeting of the Bar of the State, in connection with 
the annual meeting of the Association, to take such 
action as may be deemed proper on the subject 
above referred to. 

Very respectfully yours, 
MarrTHew Hate. 


Mr. Justice Olin, of the Supreme Court of 
the District of Columbia, is not disposed to 
forego the emolumen‘s of his office, whether he 
discharge its duties or not. For a long time he has 
been unable to serve by reason of ill health, and 
strenuous efforts have been made to induce him to 
resign; but he declines to do so, unless his full 
salary is continued to him under section 714 of the 
Revised Statutes of the United States, which con- 
tinues the salary of “any judge of any court of the 
United States” who shall resign after ten years ser- 
vice, and having attained the age of seventy years. 
The matter has been brought to the President's at- 
tention, who will refer the question to the Attorney- 
General whether that section is applicable to the 
judges of the Supreme Court of the District. 


It is not alittle gratifying to find the English 
bench and bar breaking through their old-time con- 
servatism as to American text-books and decisions. 
The works of Mr. Justice Story have always been 
treated with consideration in England, as have also, 
though in a less degree, the Commentaries of Chan- 
cellor Kent; but, until very recently, the works of 
other American writers and the decisions of our 
courts have been treated with silent contempt. 
Now, however, it is a common occurrence to find 
American cases cited in the arguments of counsel 
and in the judgments of the courts, and many of 
the best text writers refer almost as freely to the 
American as they doto the English adjudications. 
In a recent article the Law Times observed: 

‘*The laws of England and America are, except 
when modified by and depending upon statutory 
provisions, generally speaking identical. Every 
practitioner in this country will readily acknowl- 
edge the valuable assistance constantly afforded 
him by the American text-books; and American 
decisions, though of course of no authority per se, 
are, especially in the total absence of English case 
law upon the subject which may be under consider- 
ation, listened to by our courts with the greatest 


respect, and arguments deduced therefrom are 
constantly approved.” 


And Sebastian, in his ‘‘Law of Trade Marks,” 
remarks in a similar strain, referring to American 
cases: 

‘* Such decisions are, it is admitted, ‘intrinsically 
entitled to the highest respect;’ and though they 
ate, of course, not in any way binding upon British 
courts, it may reasonably be anticipated that Eng- 











lish judges will, in similar circumstances, arrive at 
— conclusions with the courts of the United 
tates.” 


We have had called to our attention a letter from 
F. W. Seward, Assistant Secretary of State, dated 
October 31st, correcting a misprint at the end of 
the fourth line of section 4283, Revised Statutes. 
The word there printed ‘‘lost” should be “ loss.” 
The context is such that the sense of the passage, as 
thus misprinted, is materially different from that of 
the reading of the original roll. 





NOTES OF CASES. 


N the case of Gorham v. Gross, decided by the 
Supreme Judicial Court of Massachusetts in 
September last, there is an application of the 
rule stated in Fletcher v. Rylands, L. R., 1 Exch. 
265, that the person who, for his own purposes, 
brings on his lands and collects and keeps there any 
thing likely to do mischief if it escapes, must keep 
it in at his peril, and if he does not do so, he is 
prima facie answerable for all the damage which is 
the natural consequence of the escape. In this case, 
by an indenture between plaintiff and defendant, 
who owned adjoining premises, either party was 
authorized to build a party wall half on the land of 
each, half the cost of which should be paid by the 
other if he used it. Defendant made a contract 
with a firm of masons for the building of the wall 
whereby the latter were to furnish the labor and 
materials for it, and it was to be built under the 
superintendence and to the acceptance of an archi- 
tect employed by defendant. The wall was built 
by the firm and accepted by the architect. There- 
after it fell and crushed plaintiff’s adjoining build- 
ing, and it was found by the jury at the trial of an 
action for such injury that the wall was negligently 
built. The court held that defendant was liable 
even though the negligence causing the injury was 
that of the masons who contracted to build the wall, 
and their relation toward defendant was that of 
contractors and not that of servants. The rule 
mentioned has been applied to accumulations of 
snow and ice (Shipley v. Fifty Associates, 106 Mass. 
194; 8 Am. Rep. 318), to artificial reservoirs of 
water (Fletcher v. Rylands, supra), to dangerous 
animals (May v. Burdett, 9 Ad. & El. 101; Oakes 
v. Spaulding,40 Vt.347), and to cesspools and drains. 
Alston v. Grant, Ell. & Al. 128; Marshall v. Cohen, 
44 Ga. 324. The only exceptions to the liability 
which have been judicially recognized are in case of 
the plaintiff’s own fault, or of vis major the act of 
God, or the act of third persons which the owner 
had no reason to anticipate. See Mahoney v. Libbey, 


123 Mass. 20. See, also, Chanseller v. Robinson, 4 
Exch. 163; Wilson v. New Bedford, 108 Mass. 261; 
11 Am. Rep. 352; Mullen v. St. John, 57 N.Y. 567; 
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15 Am. Rep. 530; Leonard v. Storer, 115 Mass. 86; 
15 Am. Rep. 76; Gray v. Bost. Gas-light Co., 114 
Mass. 149; 19 Am. Rep. 324. 


In Forsyth v. Smale, 7 Bissell, 201, it is held that 
where land is conveyed bounded by a non-navigable 
lake, the purchaser takes the land to the center of 
the lake, and also that where land is purchased bor- 
dering upon anon-navigable lake, and a meandering 
line is run from point to point along the lake near 
its shore, but not upon the water’s edge, for the pur- 
pose of ascertaining quantity only, the grant in- 
cludes any land between the line and the water. 
In Railroad Company v. Schurmeir, 7 Wall. 272, 
where the line of land purchased by the government 
was run from point to point along the Mississippi 
river, it was held that the intention of the govern- 
ment was to leave the river as the boundary. In New- 
ton v. Eddy, 23 Vt. 319, where land was bounded 
easterly on a creek and down said creek “to a small 
butternut tree, which is the northeast corner of said 
lot, it was held that the true corner was at the 
center of the stream opposite the tree. In Ross v. 
Faust, 54 Ind. 471; 23 Am. Rep. 655, it is held that 
riparian proprietors on a stream not navigable own 
to the center of the stream, although the United 
States survey, under which they hold, meandered 
the bank and the bed of the stream was not in terms 
conveyed. In Brizon v. Bressler, 64 Ill. 492, the 
reason for the rule is given which is to enable the 
riparian proprietor to protect the bed of the stream 
from individual trespassers, Another reason for it 
is to prevent the existence of innumerable gores and 
strips of land along the margin of streams, the title 
to which would be liable to lead to vexatious litiga- 
tions. Woodman v. Spencer, 54 N. H. 507. See, 
also, Gross v. West, 7 Taunt. 89; Cox v. Louisville, 
etc., R. R. Co., 48 Ind. 178; Salter v. Jonas, 23 Am. 
Rep. 229, and note. See, also, as to title to lands 
bounded by a non-navigable lake, Bristow v. Cor- 
mican, L. R., 3 App. Cas. 641, a note upon which 
case will be found ante, p. 282. 


In the case of Lamb v. Bowser, 7 Bissell, 815, the 
action was brought in the U.S. Circuit Court for 
the District of Indiana, by the assignee of an IIli- 
nois insurance company, upon a premium note given 
upon an insurance made upon property situated in 
the State of Indiana. By the laws of Indiana, it is 
provided that foreign insurance corporations failing 
to comply with certain requirements, shall not 
enforce in the courts of that State any contracts 
made by their agents. Defendant made his appli- 
cation in Indiana through an agent of the company 
and upon the receipt of the application with the 
premium note, the company deposited the policy of 
insurance in the post-office at its place of business, 
in Illinois, directed to defendant. The company 
had not complied with the requirements of the laws 





of Indiana mentioned, and this circumstance was 
set up as a defense to the note. The court held that 
the contract of insurance was consummated in IIli- 
nois and was valid, notwithstanding the non-com- 
pliance with the Indiana statute, and that the note 
was enforceable against defendant. In Thorne v. 
Travelers’ Insurance Co., 80 Penn. St. 15; 21 Am. 
Rep. 89, it was held under a similar statute that a 
bond given by an agent of a foreign insurance com- 
pany, which had not complied with the provisions 
of the statute, was not enforceable. The bond in 
this case was, however, probably executed in Penn- 
sylvania whose statute was violated. In Haverhill 
Ins. Co. v. Prescott, 42 N. H. 547; Roche v. Ladd, 1 
Allen, 436; Washington Co. Mut. Fire Ins. Co, v. 
Dawes, 6 Gray, 876; Rising Sun Mut. Ins, Co. v. 
Slaughter, 20 Ind. 520; Ford v. Buckeye Ins. Oo., 6 
Bush, 133; tna Ins. Co. v. Harvey, 11 Wis. 394; 
Cincinnati Mut, Assur. Co. v. Rosenthal, 55 Ill. 85, 
under similar statutes, contracts made have been 
declared unenforceable. 


In Gillooley v. State, 58 Ind. 182, on a motion for 
a new trial after a conviction for murder, one of the 
grounds alleged in support of the motion was that a 
non-qualified juror was a member of the panel by 
which the prisoner was tried, the juror being neither 
a householder nor a freeholder. He had been 
accepted without any questioning as to his 
qualifications, The court held that by accepting 
him the prisoner waived the objection, and a new 
trial could not be had. It has been held that at 
common law a new trial will be granted when it 
appears, after verdict, that some one of the jurors 
should not have been permitted to sit on the trial on 
account of entire legal incapacity, such as not being 
a freeholder (State v. Babcock, 1 Conn. 401; Dowdy v. 
Commonwealth, 9 Gratt. 727), or being an inmate of 
the debtor’s prison (Stanton v. Beadle, 4 Term R. 
473), or being an infant. Russell v. Ball, Barnes, 455, 
King v. Tremaine, 7 Dow. & Ry. 684. But it is 
said that it is not ground for a new trial that one of 
the jurors was an alien (State v. Quarrel, 2 Bay, 150; 
Hollingsworth v. Doane, 4 Dall. 353), or a non-resi- 
dent (Cortly v. State, 19 Gessg. 614), or had been 
on the grand jury who found the bill (Barlow v. 
State, 2 Black. 114; Bennett v. State, 24 Wis. 
57), or was a relative of the party. ggleton v. 
Smiley, 17 Johns. 183; McLellan v. Crofton, 6 
Greenl. 307. In nearly all the cases of disquali- 
fication a new trial will not be granted if the 
party has had an opportunity of making his 
challenge, and knew the facts beforehand. See 
Lisle v. State, 6 Mo, 426; Keener v. State, 18 Ga, 
194; Parks v. State, 4 Ohio St. 234; Romaine v. 
State, 7 Ind. 68; Givens v. State, 6 Tex. 344; McAl- 
lister v. State, 17 Ala. 484; Rea v. Sutton, 8 B. & CO, 
417; George v. State, 89 Miss. 570. 
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TRAVELERS, SHOP-KEEPERS, AND 


BUTCHERS. 
58d volume of Alabama Reports contains 
three criminal cases which are remarkably in- 


teresting in a linguistic sense, and which would 
rejoice Mr. Richard Grant White’s heart. The first 
of these is Sparrenberger v. The State, page 481. 
The plaintiff in error was indicted under the clause 
of the statute against Sabbath-breaking, which is 
in these words: ‘‘Or who, being a merchant or 
shop-keeper (druggist excepted), keeps open store on 
that day,” but the charge was he “being a mer- 
chant or shop-keeper, and not a druggist, did keep 
open shop on Sunday,” etc. The accused demurred, 
and on appeal the demurrer was sustained. The 
court said: “It is insisted that the word shop is the 
equivalent and of the same legal import of the 
word store,in the connection in which the latter 
word is found in the statute, and that therefore the 
count is good. The word store is of larger signifi- 
cation than the word shop. It not only comprehends 
all that is embraced in the word shop, when that 
word is used to designate a place in which goods or 
merchandise are sold, but more, a place of deposit, 
a storehouse. In common parlance, the words have 
a distinct meaning. We speak of shops as places 
in which mechanics pursue their trades, as a car- 
penter’s shop, a blacksmith’s shop, a shoemaker’s shop. 
While, if we refer to a place where goods and mer- 
chandise are bought and sold, whether by whole- 
sale or retail, we speak of it as a store. Druggists 
are excepted from the operation of the statute. 
Unless in derision we would never say a drug shop, 
but a drug store.” (Wonder if the learned Chief 
Justice noticed Webster's definition of shop: ‘‘A 
building in which goods, wares, drugs, etc., are sold 
by retail.”) “There are but few, if any, who would 
understand that a man had a store, and was engaged 
in buying or selling goods or merchandise, if we 
said he had a shop.” (Do we then understand that 
when ladies ‘‘go shopping” they go to a carpenter, a 
blacksmith, or a machinist?) ‘‘ We never speak of 
the place in which the mechanic exercises his trade 
as a store, nor do we speak of the place in which 
goods are bought and sold as a shop.” (So, after 
this, the ladies must “go storing.”) ‘‘A dollar shop 
would scarcely convey to the understanding of any 
the idea of a place where goods purport to be sold 
at a price not greater than one dollar for any article 
exhibited, while such is the signification of dollar 
store.”” (Then if we say dollar shop we must mean 
the mint, where they make not the ‘‘dollar of our 
daddies,” but the debased trade dollar.) ‘‘The 
word store has with us a popular signification, as a 
house where goods are bought and sold, or stored, 
and such is its signification in the statute under 
consideration. It is the keeping open the store for 
buying and selling, or for receiving and storing on 





that day, which is declared criminal. But it is said 
the word store is preceded by the words merchant or 
shop-keeper, as descriptive of the persons who may 
commit the offense. The word shop-keeper was 
employed, from abundant caution, to exclude a 
construction which may have been supposed pos- 
sible, if the word merchant stood alone, that only 
large, not small, dealers were within the statute.” 
(But they may not have said store-keepers?) “The 
word shop, in any signification which may be given 
it, is narrower in meaning than the word store, and 
therefore cannot be deemed its equivalent, or of the 
same legal import. The warehouseman who on the 
Sabbath keeps his storehouse open, and pursues his 
ordinary business therein, would violate the statute, 
and yet it would be a mere perversion of words to 
say that he kept open shop on the Sabbath. Keeping 
open shop on the Sabbath is not an offense, and that 
is the grievance of the charge in the count.” ‘The 
averments of the indictment may all be true, and 
the appellant guiltless. He may be a merchant or 
shop-keeper, owning a blacksmith or other shop for 
mechanical trades, which he kept open on the Sab- 
bath, thus verifying every word of the indictment, 
and the statute not violated.” Now it is no doubt 
true that under this statute a carpenter could not be 
convicted for keeping open shop, for although he 
is a shop-keeper, yet he does not keep open store. 
But we believe that an indictment of a merchant for 
keeping open shop would be good. The vice of 
this indictment was in the ambiguity of the expres- 
sion ‘‘ merchant or shop-keeper,” and in connection 
with the words open shop. This might cover the 
case of a carpenter. So, while the conclusion of 
the court is right, we cannot assent to the remarks 
about the meaning of the word shop. Where we 
speak of a lawyer, or a physician, who in general 
society is constantly talking of his “ cases,” we say 
he ‘‘ brings in the shop.” When we say the English 
are a nation of shop-keepers, we do not mean me- 
chanics, but traders. That is what Addison meant 
by its use. When we speak of shop books, we mean 
books in which tradesmen keep their account; we 
never say store books, and John Locke did not say 
so. When we speak of shop-lifters, we do not mean 
those who steal carpenter’s planes, and horse-shoes, 
but those who take goods privately from a place 
where they are sold, not manufactured. When 
Dryden spoke of a shopman he meant a petty trader. 
On the other hand, the use of store for shop is an 
‘* Americanism.” Webster says: “In the United 
States, shops for the sale of goods of any kind, by 
wholesale or retail, are often called stores.” Wor- 
cester says substantially the same, and gives it as 
the fifth meaning. Johnson does not give any such 
meaning to store, and defines shop, in its primary 
sense, as ‘‘a place where any thing is sold.” Really, 
if Mr. Richard Grant White could read this case he 
would find material for another paper in the Atlantic 
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Magazine. The learned Chief Justice is a better 
lawyer than philologist. 

Henback v. The State, page 523, was the case of 
an indictment for carrying on the butcher’s business 
without a license. The court say: “ The only evi- 
dence that the appellant carried on the business of 
a butcher was, that he cut up and sold meat by 
retail at stall 37 in the southern market in Mobile; 
that he so cut up whole carcasses of sheep, and 
quarters of beef, and retailed them in pieces. Where 
or by whom the animals had been or were slaugh- 
tered was not shown by the evidence.” ‘‘ For 
aught that appears in the bill of exceptions, the 
animals that furnished this meat may have been 
killed elsewhere, and by other persons, from whom 
the appellant purchased the meat after they had 
been killed. It may have been sent down from the 
country in carcasses and quarters, We all know it 
is common for this to be done—for meat in such 
form to be sent from the interior to the produce 
sellers of our large towns and cities. From this 
class of merchants defendant may have bought the 
meat he cut up and sold. If he did, this would not 
constitute him a butcher, or a person engaged in the 
business of a butcher. A butcher might, or might 
not, cut up and sell by retail in the market, the bodies 
of the animals he had slaughtered. It is acommon 
thing, no doubt, for him to do so; and hence it may 
seem to be, and indeed would be, a part of the busi- 
ness of the butcher. But we have to disregard the 
true meaning and origin of the word, as explained in 
dictionaries, if we hold that he who buys the bodies 
of animals that have been slaughtered for meat, and 
cuts them up, and retails them, without more, 
becomes thereby a butcher, or engaged in the busi- 
ness of a butcher.” A conviction was therefore 
reversed. Judging this case by the rules of good 
English, as we judged the last one, this decision is 
sound; but judging it by the standard of the court 
as to good English in the last one, it is wrong. The 
former indictment was held bad because it did not 
adopt an Americanism in the language of the stat- 
ute; in this case it was held bad because it con- 
strued the statutory language by the American use. 
There is no doubt that the accused in this case was 
a “butcher” in common parlance, and that, the 
court said in the other case, was the true standard. 
‘Words in common use, when a manifest legisia- 
tive intent is not contravened, receive their ordi- 
nary and popular signification.” In the early 
editions of Webster’s dictionary, it was stated that 
“the word may, and often does, include the person 
who cuts up and sells meat,” but this is omitted 
from the recent editions. Itissignificant, too, that 
the place where the killing of animals is done isnot 
usually called a butcher’s shop, but a slaughter-house, 
and the operation is quite as often called slaughter- 
ing as butchering. Slaughter-house is recognized in 
the dictionaries. 





The last of these interesting cases is Gho.son v. 
The State, page 519. This was an indictment for 
carrying concealed weapons, against the statute, the 
language of which is, ‘‘any person who, not being 
threatened with, or having reason to apprehend, an 
attack, or traveling, or setting out on a journey, 
carries concealed about his person,” etc. The court 
say: ‘‘The evidence disclosed by the bill of excep- 
tions is, that when the defendant had the pistol 
concealed about his person, he was returning from 
Tuscumbia, in Colbert county, to his home in Frank- 
lin county, with his wagon, the two points being 
about twenty-three miles apart. All the evidence 
is not set out in the bill of exceptions; but on these 
facts only the court was requested to charge the jury 
that the defendant was traveling, within the mean- 
ing of the statute. The charge is founded ona 
misconception of the statute. It is not traveling — 
merely passing from one place to another -— which 
justifies the carrying concealed weapons. The trav- 
eling must be, as is the setting out, on a journey. 
The original signification of journey was a day’s 
travel. It is now applied to a travel by land from 
place to place, without restriction of time. But, 
when thus applied, it is employed to designate a 
travel which is without the ordinary habits, busi- 
ness, or duties of the person, to a distance from his 
home and beyond the circle of his friends or acquaint- 
ances. Passing beyond these, may involve unknown 
dangers, from which there may be a necessity to 
protect himself, as there is a necessity to prepare 
for defense against an attack, either threatened or 
which he has just cause to apprehend. The words 
are indefinite, and this is the signification in which 
they are employed in the statute, and notin a larger 
sense, which would go far to license, rather than to 
suppress, the practice against which the statute is 
directed. For aught that appears in the bill of ex- 
ceptions, the defendant in passing to and from 
Tuscumbia, was in the pursuit of his ordinary 
duties and business and within the circle of his 
friends and acquaintances. On the facts disclosed 
in the record the court could not affirm as matter of 
law that he was traveling on a journey.” 

One error of this decision seems to be the im- 
plication that the travel must necessarily be on 
a journey. The language may be construed in 
that way, but the other construction is the more 
natural. Another error is the gauging of the danger 
designed to be provided against by the length of 
the traveling. Jericho is only thirty miles from 
Jerusalem, but was the man who “fell among 
thieves’ not to be considered a traveler because he 
was going only thirty miles? Doubtless if he had 
carried his revolver we should have been deprived 
of the most beautiful of the parables. Again: does 
journey necessarily mean along traveling? We see 
that it originally meant a day’s travel, and it was a 
pretty good day’s travel in a wagon that the ac- 
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cused took in this case — orly a little less than the 
Jericho road. If journey means a long traveling, 
why is the Prodigal Son described as taking his 
“journey into a far country?” Taking a journey 
would imply the rest, if that is the meaning. Nor 
does traveling necessarily imply a long distance, nor 
along time, for if so, why are we told that “the 
kingdom of heaven is as a man traveling into a far 
country?” Why not stop with traveling? Shake- 
speare says, ‘‘ not three hours’ travel from this; and 
“in the travel of one mile.” What is the learned 
court going to do with all these provisions for the 
protection of travelers on highways? If the defend- 
ant in this case had been injured by a defect in the 
highway, over which he drove from Tuscumbia, 
would he not have been entitled to indemnity as a 
‘traveler on a highway? If not, how far must a man 
proceed on a highway to make him a traveler? 
What will the court do with persons insured in trav- 
elers’ insurance companies? Must a man ‘“ journey 
into a far country” by railroad in order to have a 
claim for compensation, in case of accidental injury? 
Would not the accused have been a (raveler within 
the Sunday laws against traveling? But, say the 
learned court, he must get “ beyond the circle of his 
friends and acquaintances.” But suppose he can’t? 
Suppose his acquaintanceship extends to every 
state and county, as that of many a commercial 
traveler does; is he violating the law for carrying 
his pistol on a journey of twenty miles, or of two 
thousand miles? ‘‘ Passing beyond these,” say the 
learned court, ‘‘may involve unknown dangers, 
from which there may be a necessity to protect him- 
self.” The vice of this reasoning is in its assump- 
tion that one is never in danger among his ac- 
quaintances. We are not informed by the case of 
Mr. Gholson’s purpose in going to Tuscumbia Court 
House; but if it was to attend a political meeting of 
the party in the minority, for instance, he may have 
been wise to take his pistol. 

As to usage: if words are to be taken in their 
ordinary acceptation, as the court have assured us, 
Mr. Gholson certainly was traveling. Certainly, if 
we should take the cars from our ‘‘ sanctum” to 
Hudson, twenty-eight miles, we should think we 
were traveling, if not ‘‘ setting out on a journey.” 

There are doubtless adjudged cases which would 
not sustain the Alabama view of what constitutes a 
traveler. We now remember one, Peplow v. Richard- 
son, 4 C. & P. 168, where one who walked on Sun- 
day to a spa, two miles and a half from his house, 
for the purpose of drinking the mineral water for 
his health, and was supplied with ale at a hotel, 
was held to be a traveler within the exception which 
permitted the sale ‘‘as refreshment to travelers.” 
If he had done this in Alabama he would have been 
compelled to content himself with a ‘‘ pocket pis- 
tol” of the potable sort. Really, we fear that the 
Alabama courts are not favorable to immigration. 








A GLIMPSE OF THE COURTS IN RIO DE 
JANEIRO. 


HILE in Rio de Janeiro last August I visited the 

courts of justice. My friend first took me to 
a judge at Chambers. The audience room is very 
neatly furnished; the entrance is through curtain 
door-ways, and there is no slamming nor squeaking of 
doors; all is quiet and decorous and comfortable; a 
portrait of the Emperor of Brazil hangs over the 
judge's chair; this court corresponds to the Special 
Term of the New York Supreme Court; the judge 
tries the cause, in the first instance, without a jury; 
a jury is only employed here in criminal cases, never 
in civil. The courts, as a rule, are in poor buildings, 
but have pleasant suites of rooms. The Supreme Court 
of the Empire is a Court of Appeals; it never tries 
cases, but only reviews them, and confirms or sends 
them back for new trial. There is an intermediate 
court called the Court of Appeals, which hears the 
first appeal from the trial judge. I saw the Supreme 
Court sitting; there are seventeen judges, all old 
men, wearing heavy cloth gowns, and each one witha 
snuff-box and large colored silk handkerchief before 
him; they sit around one large table, the chief justice 
at the head, and hanging above him a portrait of the 
Emperor in military costume. These judges argue 
with each other, in banc, upon printed appeal books; 
they seem to take sides like counsel, differing warmly. 
Each case is decided by a majority vote. In this court 
there is no ,joral argument by counsel allowed, except 
in habeas corpus cases; all others are submitted in 
printed points, and no counsel are present. Lawyers 
are divided into solicitors and counselors; tne latter 
must be doctors or batchelors of laws; a doctor or 
batchelor may be a solicitor, but not vice versa; doc- 
tor is a merely honorary title; but only a doctor can 
wear a ring with a ruby in it, on the third finger of 
the left hand. A doctor of medicine can wear an 
emerald ring. 

Solicitors study five years for their degree of bach- 
elor, and must wait three years more for the degree of 
doctor. I visited the Orphans’, or Probate Court; the 
crier seemed to do most of the business there. There 
too is a portrait of the Emperor over the judge’s head. 
Then I went to the Police Court, and witnessed the 
jury trial of a negro slave, accused of assault with in- 
tent to kill. The district attorney made a fine speech, 
very well delivered; he was dressed in a silk gown or 
surplice, with a long lace tie with broad ends; he 
acted well; and with his cast of feature, and style of 
insinuating to the jury, would make a splendid Iago. 
There are two district attorneys in Rio, each getting 
$2,000 a year, and working every other month; in 
their off months they can practice for themselves. 
When the witness for the prosecution was sworn every 
person in the court room rose, to show respect to the 
oath. The judge wears a heavy cloth gown. There is 
no portrait of the Emperor in this court; where the 
jury exists the people rule. It was a good looking 
jury. Only one witness was called for the prosecu- 
tion; as he told what he saw of the assault, the ac- 
cused hung his head and looked guilty ; his counsel was 
paid by his owner, probably $250. The defense did 
not cross-examine nor produce any witnesses in this 
case. The district attorney, when addressing the jury, 
stood by the side of the judge. The prisoner’s coun- 
sel stands in a detached pulpit, at the opposite end 
(from the judge) of the table, where the jury sit. I 
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was told that this gentleman before me was the best 
criminal lawyer in Rio. He lately received one fee of 
$10,000 to defend an accused planter. He certainly 
made a splendid speech in this case, which I easily un- 
derstood, even with my limited knowledge of Portu- 
guese, because of his deliberate, rotund and finished 
delivery. It was a magnificent speech as a piece of 
oratory. He began by saying that this is not a trial of 
the accused by his peers, “for you are freemen and 
gentlemen, but the prisoner is a miserable slave; there- 
fore, stamp on him! Crush him! Give a great vic- 
tory to progress and civilization by taking vengeance 
on this poor serf! Vengeance, for what? Because 
when he was struck, he struck in return. But you 
are not his peers; he has no wife— he can have none; 
tear his woman from his arms — treat them like beasts! 
He has children — but they are not his by law; away 
with him to prison for twenty years, for what cana 
slave’s unlawful children care for him?’’ It was fine. 
Then he attacked the indictment, or accusation, and 
finally settled down to lead the jury quite away from 
the actual issue and to interest them in side points. 
But all in vain. The stupid negro sitting there 
hanging his head was too heavy a weight, and the 
jury brought him in guilty, and fixed the sentence 
(which duty here devolves upon them) at the full 
term, twenty years at hard labor, as asked by the 
public prosecutor, and the owner lost her slave and her 
expenses. 

One of the pleasantest features in the Brazilian court 
rooms was the courtesy and consideration for each 
other on the part of the gentlemen of the bar; it was 
a delightful contrast to the jostling and disrespect 
which prevail in New York city, in crowded cham- 
bers especially. GEo. W. VAN SICKLER. 

New York, October 28, 1878. 

———_—___———_ 
NATIONAL BANKS—PURCHASE OF 
NOTES BY. 
SUPREME JUDICIAL COURT OF MASSACHUSETTS, 
SEPTEMBER, 1878. 


NATIONAL PEMBERTON BANK v. PORTER. 


The Gapaee that a promissory note sued upon bya national 
has been —— by it in violation of the na- 
tional banking law cannot be set up in Massachusetts. 


CTION upon a promissory note for $10,000, payable 
to defendant, Edward F. Porter, or order, and by 
him indorsed, waiving demand and notice. At the 
trial in the court below it appeared by the testimony 
of the president of the plaintiff bank that the note in 
suit was purchased of one Benyon, president of the 
Exchange Bank, Boston, and full value was paid for it. 
The defendant did not deny the signatures of the 
makers or of the indorser. The defendant contended, 
and asked the judge to rule, that upon the evidence 
the action could not be maintained; that the plain- 
tiff, under the laws of the United States relating to 
national banks, had no power or authority to purcliase 
the note in suit; and that, therefore, it had no title 
to the note. The judge declined to rule as requested ; 
and directed the jury to return a verdict for the plain- 
tiff. The defendant alleged exceptions. 


L. W. Howes, for defendant. 
D. & C. G. Saunders, for plaintiff. 


Lorp, J. The plaintiff bank brings this action 
against the defendant as the indorser of a promissory 





note, The note is in the possession of the bank as 
the hoider of it. The defense is that the plaintiff pur- 
chased the note of one Benyon; that the plaintiff is a 
national bank; that a national bank has no authority 
to buy a promissory note; that the purchase of it was, 
therefore, ultra vires, and the conclusion of law which 
the defendant claims to be the legal result of these 
facts is, that no action can be maintained upon the 
note by the bank. It is important that we do not con- 
fuse our ideas by the use of words, and it is, therefore, 
necessary to determine what is the exact contract in 
suit. The contract is in writing. In form it is a ne- 
gotiable promissory note. Its legal effect is an abso- 
lute agreement on the part of the maker to pay to the 
payee, or to any indorsee of the instrument a sum cer- 
tain on a day certain; while it is also a conditional 
promise on the part of the indorser to the indorsee to 
pay the same sum upon the default of the maker and 
due notice to himself. In this case, it is conceded 
that such condition has been performed or waived, so ~ 
that the promise of the indorser has become absolute. 
On these points there is nocontroversy. The contract, 
therefore, in itself is one which may lawfully exist 
between these parties. It is the precise contract which 
exists between the parties as to every note discounted 
by a bank in the ordinary course of banking business 
which national banks are authorized to transact. No 
claim is made that the promise was not made upon a 
full consideration, or that any fraud was practiced 
upon any party to the contract, or that it has been 
paid; or that any equities exist between the maker or 
any indorser and the holder; or, that under the form 
of a lawful contract was concealed any usurious de- 
vice; so that the contract in itself has no taint of 
usury, of fraud or illegality. 

What is the contract which, it is said, is ultra 
vires? Not the contract in suit, but another con- 
tract, to wit: the contract with Benyon, who is not, 
in any sense, a party to the contract in suit; nor is it 
necessary to the maintenance of this action to con 
nect him with it. 

The contract with Benyon, assuming such a con- 
tract to have been made, and for the purposes of this 
discussion, assuming it to have been ultra vires, is not 
executory; this suit is not to enforce it; but it has 
been fully and completely executed. It is true that 
the contract with Benyon was one of which the con- 
tract in suit was the subject-matter. The question, 
then, arises, can a party to a contract in itself lawful, 
and into which all the parties to it had authority to 
enter, be made niall, or be incapable of enforcenfent, 
because the plaintiff-has entered ‘into, and fully per- 
formed with another and totally distisict party, a con- 
tract in reference to it which was unauthorized, even 
though by such a contract he becomes_a party to the 
contract in suit? 

There is nothing of mystery or of sanctity in the 
use of the words of a dead language — ultra vires; and 
although it is a concise and convenient form by which 
to indicate the unauthorized action of artificial per- 
sons with limited powers, still it is as applicable to in- 
dividual as to corporate action. An illegal act of an 
individual is as really ultra vires as the unauthorized 
act of acorporation. We do not see in what respect 
there is any difference in legal effect, between the ob- 
taining of a note by an individual or by a corporation, 
if it be obtained wrongfully. 

Applying the rule to a natural person, would it be 
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a defense by a maker of an unpaid promissory note, 
to prove that the plaintiff obtained the note in a fraud- 
ulent bargain? or that the plaintiff took it from one 
not a party to it, in payment for intoxicating liquors 
illegally sold? or that he took it from a third person 
in discharge of a gaming debt? or in any transaction 
in which the person had no right to be engaged? These 
are all cases in which the party would acquire his title 
by transactions beyond his authority. These are ques- 
tions which, under the law of this Commonwealth, it 
is not necessary to decide or consider. In this Com- 
monwealth it is not necessary that the plaintiff in a 
suit upon a promissory note should have the legal title, 
or beneficial interest in the note, nor, indeed, that he 
should have any title or any interest in it. Adjudica- 
tions of this point, commencing with Little v. O’ Brien, 
9 Mass. 423, are scattered through more than a hun- 
dred succeeding volumes of reports, embracing a pe- 
riod of about seventy years, which have been unques- 
tioned during all that time, and are duly recognized 
as the law of this Commonwealth. In Little v. 0’ Brien 
this very question of ultra vires was raised by the de- 
fendant, and both the question whether a contract 
with a corporation was ultra vires, and whether a 
plaintiff having no title could sue, was raised and 
elaborately argued for the defendant by Mr. Story, who 
afterward, and for so long a time, adorned the bench 
of the Supreme Court of the United States. The 
cause was argued before that eminent magistrate, 
Chief Justice Parsons, and his distinguished asso- 
ciates, Justices Sewall and Parker. In announcing 
the decision the court uses this suggestive language: 
“Whether for this misbehavior of the corporation the 
government might not seize their franchises, upon due 
process, iz a question not now before us.” In Chester 
Glass Co. v. Dewey, 16 Mass. 94, there was a claim for 
goods sold and delivered to the defendant, and among 
other defenses was the defense that the sale of the 
goods was ultra vires; that by their charter the plain- 
tiffs were prohibited from engaging in such a trade; 
and in addition it was claimed that the corporation was 
never legally organized, and therefore bad no exist- 
ence assuch. As to the last objection, it was said that 
even if it existed, it would not be open to a member 
of the corporation, which had been in operation de 
facto, doing business for a number of years. In rela- 
tion to the claim that the sale of goods was ultra vires, 
Parker, C. J., after expressing a conviction that the 
sale as made was not a violation of the spirit and in- 
tention of the act of incorporation, adds: ‘‘ But the 
Legislature may enforce the prohibition by causing 
the charter to be revoked, when they shall determine 
that it has been abused.’”’ Without deeming it neces- 
sary to decide that these two cases are authority for 
saying that it is not open to an individual to raise the 
question whether a collateral act of a corporation is 
within its corporate power, it will be found when that 
question is directly presented, that there are many 
decisions of courts which tend to that result. 

In this Commonwealth, the only questions which 
are involved are; First. Has the plaintiff legal capac- 
ity to sue? Second. Is the plaintiff the holder of the 
negotiable note declared on? On neither of those 
questions can there, in this case, be any doubt. Even 


if it were necessary to show that the contract was 
one which the plaintiff is competent to hold, then, as 
we have already seen, this contract is such a one; and 
the fact that the holder became possessed of it in the 
manuer claimed is a wholly immaterial fact. 


To il- 





lustrate further the fact that it is not necessary that 
the plaintiff bank be the owner of the note in order 
that an action may be maintained upon it, suppose 
that this note had been discounted in the ordinary 
course of business, and the bank had filled the blank 
indorsement, as at any time it had authority to do, 
and as before judgment is entered it is proper to do, 
by writing over the indorser’s name the words * pay 
the within to the National Pemberton Bank,” and 
under its authority to negotiate the note, it had trans- 
ferred it, without indorsement, for its full value, to a 
third party; such third party could maintain an ac- 
tion upon it in the name of the present plaintiff, al- 
though the present plaintiff has no interest in it. 
Suppose, for the sake of argument, that the plaintiff - 
is not the bona fide holder of the note within the 
meaning of that phrase, when used in law in relation 
to the holder of a negotiable promissory note, what 
would be the result of such admission? Simply this, 
that any defense might be made to the note which 
could be made between any of the parties to it, as be- 
tween one another, nothing more. But in this case 
there are no equities which could be pleaded to the 
note in the hands of any party. 

If the act of purchase was wholly unauthorized, the 
utmost legal effect is that the transaction was wholly 
void, and Benyon is still owner of the note. What 
then? The most that could be claimed is that the 
bank receives the payment of it in trust for the real 
holder, precisely as it would if it had recovered the 
amount as in the case above supposed, after it had 
sold the note toa third person. With the equities be- 
tween such parties, this defendant has no concern. 
It is said that if this be the correct view of the law, 
the statute in relation to usurious contracts would be 
nullified. That a bank could say to a customer, “ we 
cannot discount this note, but we will buy it,’’ and 
thereupon does buy it, at a rate which they were not 
authorized to discount it, and thus avoid the penalty 
of usury. Such result by no means follows. If, in 
this case, the intervention of Benyon were a mere de- 
vice for the purpose of obtaining, as between the 
original parties to the note, a loan of money ata 
usurious rate of interest, the question presented would 
be a very different one. There is here no such claim 
or pretense. The amount given for the note was the 
face of the note, less the legal interest from the time 
of the alleged purchase to the maturity of the note. 
There are, however, other appropriate considerations 
in such case. The suit, then, must be between the 
parties to a wrongful contract still executory; and 
whether in such case the plaintiff would not be estop- 
ped to deny that such contract arose in any other 
mode than by discount, we must not discuss. It is 
quite sufficient to deal with questions as they arise, 
without speculating upon what would be the legal 
effect of a totally different condition of facts. 

Two cases have arisen in Minnesota, one in 1876, 
Farmers and Mechanics’ Bank (which was a State 
Bank) v. Baldwin, the other in 1877, First National 
Bank of Rochester (which was a national bank) v. Pier- 
son, in each of which it was decided that the plaintiff 
could not recover upon a promissory note purchased 
by it, because such purchase was ultra vires, and con- 
sequently conferred no title to the note. If we ac- 
cept the result of these decisions, there is nothing in 
either of them in conflict with these views. By the 
law of Minnesota, no action can be maintained upon 
a chose in action except by the real owner; and, as 
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will be seen by reference to those decisions respect- 
ively, the question which the court passed upon was 
whether the plaintiff acquired a title to the note in 
suit. In Farmers and Mechanics’ Bank v. Baldwin, 23 
Minn. 198, the discussion of the subject by the court 
is thus opened: ‘Inasmuch as the ownership of the 
note by the plaintiff is put in issue by the pleadings, 
the question necessarily arises whether the plaintiff 
had the corporate power to make the purchase in the 
manner it did, and whether by such alleged purchase 
it acquired any title which it could enforce against 
either the maker or Baldwin, the indorser.’”’ And the 
concluding paragraph of the opinion commences thus: 
‘Having no corporate capacity to make the contract 
of purchase the plaintiff never acquired any title to 
the note in suit,” etc. 

In First National Bank vy. Pierson, 24 Minn., the 
finding of the court below, which came before the Su- 
preme Court for revision, as quoted by the judge who 
delivered the opinion, was, ‘that the plaintiff, a na- 
tional bank corporation, had no authority to purchase 
or traffic in promissory notes as choses in action, and 
did not in law require, by the supposed purchase, any 
title to the note in question, and cannot recover in 
this action.”” The judge then, having previously re- 
ferred to the fact found by the court below, that the 
plaintiff purchased the note, proceeds: ‘‘ Upon the 
fact thus found it will be seen that the only question 
presented is whether a national bank, created * * * 
is authorized to deal or traffic in promissory notes as 
a species of personal property, or to acquire any title 
to such paper by a purchase.”’ It appears, therefore, 
that in those cases the only question raised was the 
question of title to the notes in the plaintiffs; and 
that question, as we have seen, is, in this Common- 
wealth, wholly immaterial; for we have no such stat- 
ute as the statute of Minnesota requiring a suit to be 
brought in the name of the real owner of a chose in 
action, and it is the established law that the holder of 
a negotiable promissory note may bring suit upon it, 
whether in law or in fact he be or be not the real owner 
of it. 

There is also the case of Rohrer v. Turrill, 4 Minn. 
407, in which the defense to the note was that the 
plaintiff was not the owner of the note, but had dis- 
posed of it to a third person in fraud of creditors. 
The court say that the fact that the plaintiff had dis- 
posed of the note to a third person is a complete de- 
fense to the action, and add that it is no concern of 
the defendant whether that disposition was fraudulent 
or not; as he had not paid the note, but owed it, it was 
not a matter for him to inquire by what arrangement 
it went into the hands of a third party; the actual 
transfer was to him a perfect defense, and the court 
cannot avoid suggesting the incongruity of the claim 
of the defendant, that the title of the third party was 
fraudulently obtained, which, if competent, would 
simply show that such transfer passed no title, and 
that the suit was properly brought in the name of 
the plaintiff, who would be the real owner in such 
case. 

We are, therefore, of opinion that there was no 
error in the refusal of the presiding justice to rule as 
requested by defendant’s counsel. The ruling asked 
was, upon the facts of the case, a wholly immaterial 
one, upon which the court was not called upon to 
make any ruling. 


Exceptions overruled. 





VALIDITY OF STATE LEGISLATION IN 
RELATION TO INTER-STATE 
EXTRADITION. 


COMMON PLEAS, LUZERNE COUNTY, PENN., OCTO- 
BER 28TH, 1878. 


Ex PARTE BUTLER. 


A statute of Ponneteee it an | for an examination for 
the purpose of identification only of a fugitive from 
justice whose rendition isdemanded by Dig de marys of 
another State and for the issue of a wri cor- 
pus to secure such examination, held not invalid under 
Art. 4, § 2, subd. 2, of the United States Constitution. 
ROCEEDINGS by habeas corpus to secure the re- 

lease of petitioner, who was held under a warrant 
issued by virtue of a requisition from the governor of 


New Jersey. The opinion states the case. 


HAnDteEy, J. Therespondent was arrested by P. J. 
Kenney, sheriff of Luzerne county, under and by vir- 
tue of a requisition warrant issued by John F. Hart- 
ranft, governor of the Commonwealth of Pennsyl- 
vania, on the 18th day of October, 1878. In this warrant 
Governor Hartranft sets forth ‘‘that whereas it has 
been represented to him by his Excellency, George B. 
McClellan, governor of the State of New Jersey, that 
said Butler stands charged with the crime of obtain- 
ing money under false pretenses, committed in the 
county of Passaic; and that the said Butler has fled 
from justice in that State, and taken refuge in the 
State of Pennsylvania; and the said governor having, 
in pursuance of the Constitution and laws of the Uni- 
ted States, demanded of the said Hartranft, that he 
shall cause the said Butler to be arrested and delivered 
to Henry McDonald, who is duly authorized to receive 
and convey the said Butler back to the State of New 
Jersey, there to be dealt with according to law; that 
the said representations and demand is accompanied 
by a copy of the indictment aforesaid, which is certi- 
fied as authentic by the said governor, and is now on 
file in the office of the secretary of the Common- 
wealth.”” The requisition warrant then adds, “that 
the sheriff of Luzerne county is, therefore, authorized 
and required to execute this warrant, in accordance 
with the act of the general assembly, entitled ‘An Act 
to regulate proceedings under requisition upon the 
governor of this Commonwealth for the apprehension 
of fugitives from justice, approved the 24th day of 
May, 1878.’” 

Under the act of 1878, it is provided by the first and 
second sections that ‘it shall be the duty of the gov- 
ernor in all cases where, by virtue of a requisition 
made upon him by the governor of another State, any 
citizen, inhabitant, or temporary resident of this Com- 
monwealth is to be arrested as a fugitive from justice, 
* * * to issue and transmit his warrant for such 
purpose to the sheriff of the proper county; that be- 
fore the sheriff shall deliver the person arrested into 
the custody of the officer named in the requisition, it 
shall be the duty of the sheriff to take the prisoner 
before a judge of a court of record, who shall inform 
the prisoner of the cause of his arrest, the nature of 
the process, and instruct him that if he claims not to 
be the particular person mentioned in said requisition, 
* * * he may havea writ of habeas corpus upon fil- 
ing an affidavit to that effect: Provided, the investiga- 
tion and hearing under said writ shall be limited to 
the question of identification, and shall not enter into 
the merits or facts of the charge referred to in the 
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requisi ” The third section of said act provides 
that “ it shall not be lawful for any person or officer to 
take any person out of this Commonwealth upon the 
ground that the person consent to go, or by reason of 
his willingness to waive the proceedings described in 
the first and second sections, * * * without first 
taking him before a judge of a court of record, shall 
be guilty of a misdemeanor; and, upon conviction, be 
sentenced to one year’s imprisonment.” P. L. 1878, 
pp. 137 and 138. 

Counsel for the alleged offender presented his peti- 
tion and affidavit for habeas corpus, whereupon the 
writ was allowed, and Mr. Butler was brought before 
us. At the hearing, counsel for Marshal McDonald 
contended that the court was, upon the hearing, lim- 
ited to the question of identification under the act of 
1878. On the other hand, counsel for Mr. Butler ar- 
gued that, notwithstanding the act of 1878, his client 
was entitled to be heard; and that the uct in question 
was unconstitutional, it being in direct conflict with 
Article IV, section 2, subd. 2, of the Constitution of 
the United States. 

The article and section of the Constitution thus re- 
ferred to provides that ‘“‘a person charged in any 
State * * * with treason, felony, or other crime, 
who shall flee from justice, and shall be found in an- 
other State, shall, on demand of the executive author- 
ity of the State from which he fled, be delivered up, to 
be removed to the State having jurisdiction of the 
crime.”’ To carry this portion of the Constitution 
into effect, Congress passed the act of 1798, which pre- 
scribes a mode by which fugitives from justice may be 
demanded and delivered up. 1 Brightley’s Dig. U. 8. 
L. 2938. In a general sense, this act may be said to 
cover the whole ground of the Constitution, so far as 
the same relates to fugitives from justice. If this be 
80, then it would seem, upon first principles of con- 
struction, that the legislation of Congress, if constitu- 
tional, must supersede all State legislation upon the 
same subject, and, by necessary implication, pro- 
hibit it. If Congress have a constitutional power to 
regulate a particular subject, and they do actually 
regulate it in a given manner and in « certain form, it 
cannot be that State Legislatures have a right tointer- 
fere. In the case of Houston v. Moore, 5 Wheat. 21-22, 
it was held by the Supreme Court of the United States 
that where Congress have exercised a power over a 
particular subject given them by the Constitution, it 
is not competent for the State Legislature to add to the 
provisions of Congress upon that subject. See, also, 
Sturgis v. Crowninshield, 4 Wheat. 122; Priggs v. Com- 
monwealth, 16 Pet. 539. 

Is the act of 1878, relative to fugitives from justice, 
constitutional? It is true that a grant of power to 
the general government does not necessarily operate 
asa prohibition of the same power by the States. There 
are subjects over which the general government and 
the States may exercise concurrent jurisdiction. If 
the terms of the grant are not exclusive, and there is 
no express prohibition upon the States, and no repug- 
nancy or inconsistency in its exercise by the States, 
the authority is concurrent. The People ex rel. Bar- 
low v. Curtis, 50 N. Y. 326; Holmes v. Jamison et al., 
14 Pet. 576. To justify acourt in pronouncing an act 
of the Legislature to be unconstitutional, the incom- 
patibility must not be speculative, argumentative, or 
‘to be found only in hypothetical cases or supposed 
consequences; it must be clear, decided, inevitable, 
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such as presents a contradiction at once to the mind 
without straining, either by forced meanings or too re- 
mote consequences. Livingston v. Moore, 7 Pet. 663; 
Falconer v. Campbell, 2 McLean, 195; 1 Pet. Dig. 565-8. 
The Constitution was made for the benefit of every 
citizen of the United States, and there is no citizen, 
whatever his condition, or wherever he may be within 
the territory of the United States, who bas not a right 
to its protection. United States v. Moore, 3 Cranch, 
160. No State laws can take away rights and privi- 
leges secured by the Constitution and laws of the 
United States. United States v. Rathburn, 2 Paine, 
579. We must, therefore, hold that the act of 1878, 
relative to fugitives from justice, is constitutional, ex- 
cept} only that portion of the second section which 
limits the rights of the accused to the mere question 
of identity when brought before a judge of a court of 
record on habeas corpus. The rights or liberty of an 
American citizen, when charged with an offense 
against the laws of the land, cannot be limited to the 
simple question of identification. His rights are, and 
his liberty is, based upon a broader and more firm 
foundation in the social compact than that of iden- 
tity. Whilst, however, a portion of an act of Assem- 
bly may be unconstitutional, that does not render the 
whole act unconstitutional. Mott v. Pennsylvania 
Railroad Co., 6 Cas. 9; Breitenbach v. Bush, 8 Wright, 
313; Clark v. Martin, 13 id. 299; Allentown v. Henry, 
23 P. F. Smith, 404. 

This brings us to the question, shall the respondent 
be discharged? In order to give the executive author- 
ity of any State or Territory jurisdiction in a case of 
this nature, under the act of Congress of 1793, three 
things are requisite: First, The fugitive must be de- 
manded by the executive of the State or Territory 
from which he fled. Second, A copy of an indictment 
found, or an affidavit made before a magistrate charg- 
ing the fugitive with having committed the crime. 
Third, Such copy of the indictment or affidavit must 
be certified as authentic by the executive. Ex parte 
Douaghey, 2 Pitts. L.J. 166. In the case of In re Clark, 9 
Wend. 217, it was held that if these three prerequisites 
have been properly complied with, then the warrant of 
the governor has properly issued, and the prisoner is le- 
gally restrained of his liberty. See, also, Ex parte 
Smith, 3 McLean, 121; State v. Schlewm, 4 Harr. 579; 
Romean’s Case, 23 Cal. 585; Kingsbury’s Case, 106 Mass. 
225. The sheriff's return to the habeas corpus. shows 
that Mr. Butler is held “ by virtue of a warrant, dated 
the 18th day of October, 1878, issued by his excellency, 
John F. Hartranft, governor of the Commonwealth of 
Pennsylvania.”’ The governor’s warrant fails to show 
upon its face whether Mr. Butler has violated any of 
the statute laws or common law of New Jersey; nor 
does it state that obtaining money by false pretenses is 
made a crime by the law of New Jersey. It has been 
held that the provision of the Constitution applies to 
the offense of obtaining money by false pretenses, 
when that is made a crime by statute ; and it is not the 
duty of the court, upon the hearing of the habeas cor- 
pus in a case of this nature, to take judicial notice of 
the laws of the State claiming the alleged offender. 
People ex rel. Lawrence v. Brady, 56 N. Y. 183; In re 
Greenough, 31 Vt. 279; Ex parte White, 49 Cal. 434; Ea 
parte Cuberth, id. 436; Morton v. Skinner, 48 Ind. 123. 
In the case of Brown, 112 Mass. 409, where a citizen of 
Vermont was arrested under a warrant of his excel- 
lency, the governor of the Commonwealth of Massa- 
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chusetts, it was held that a statement in the warrant 
for the arrest and delivery of the fugitive from justice, 
that the fugitive is ‘‘ charged with the crime of selling 
and furnishing intoxicating liquors, contrary to the 
laws of Vermont, and represented to be a fugitive 
from justice of the said State of Vermont,’ shows 
that the respondent has been charged, within the 
meaning of the law, with a crime against the laws of 
that State. In an indictment for a cheat at common 
law, the false token must be alleged, and in an in- 
dictment for false pretenses, the pretenses must be 
averred, so that the accused may be prepared to meet 
the accusation, and that the court may see that an in- 
dictable offense is charged, for there are many cheats 
which are not indictable, and false pretenses which are 
not within the statute. 2 Term Rep. 586; East’s Crown 
Law, 837; People v. Williams, 4 Hill, 9; People v. Cris- 
sen, 4 Denio, 529. It would be a dangerous precedent 
if it should be held that aman could be deprived of 
his liberty and removed to another State upon an ac- 
cusation so vague and unsatisfactory as that contained 
in the warrant in this case. It is a reasonable rule, 
supported by obvious considerations of justice, that 
where a surrender is sought upon proof, the ex parte 
statements of the accuser, that the offense should be 
distinctly and plainly charged in the warrant of arrest, 
and the law, if there be one, of the State controlling 
wceh charge referred to in some manner. In our busy 
yorld of inter-communication between the people of 
he several States of the Union, security to person 
ind liberty demands this, and the State will meet the 
full measure of its obligations to the most humble of 
its citizens, if it requires this, before consenting to 
the arrest and removal of alleged offenders. See 6 
Penn. L. J. 412. 

The prisoner is, therefore, discharged. 

ssnintiemnianillecninteaiai 
SSUMPTION OF MORTGAGE BY GRANTEE 
OF LANDS. 


SUPREME COURT OF RHODE ISLAND, JULY 20, 1878. 


URQUHART V. BRAYTON. 


A made three successive mortgages of his poate te B, C, 


and D. He then sold this realty to E, describing the 
mortgages in his deed of conveyance, and adding the 
words, ‘‘ which said mortgages are hereby assumed by 
E, as part of the consideration of this deed.” Subse- 
quently B, the first mortgagee, sold the realty under the 
a of his mortgage. D, the third mortgagee, then 
rought assumpsit against E, the purchaser from A, for 
the amount of A’s mortgage note to D. Held, (1) that 
E was liable for the amount of the note; (2) that E’s 
liability was under an implied contract, and hence not 
subject to the statute of frauds; (3) that E’s liability, 
not arising from a sealed contract, might be enforced 
by assumpsit, and (4) that D was entitled to recover. 
Semble, that E’s implied contract with D is by novation sub- 
stituted for A’s contract with D. 
CTION in assumpsit. This case was heard by the 
court on the following statement of facts agreed 
to by the attorneys of the litigants: 

William W. Brayton purchased of one Alexander 
O’Toole a certain piece of property by deed. O’Toole 
had previously given three mortgages on the property, 
and these mortgages are all referred to in the deed. 
This portion of the deed is recited in the opinion of 
the chief justice. Urquhart, the plaintiff, was the 
third mortagee. After the purchase by Brayton the 
property was sold under the first mortgage. Prior to 
this sale and after his purchase Braytou paid two in- 
stallments of interest on Urquhart’s note, the money 


to pay one of which was furnished by O’Toole, and the 





funds to pay the other were furnished by Brayton 
himself. Brayton, hearing that Urquhart was willing 
to sell O’Toole’s mortgage for $200, offered this sum, 
which was refused. Urquhart demanding $400 for it, 
an amount which Brayton refused to give. 

Charles Bradley, for plaintiff. 

B. N. & S. 8S. Lapham, for defendant. 


Durreg, C.J. This is an action of asswmpsit upon 
a promise which the plaintiff claims is to be implied in 
his favor against the defendant. The facts are these: 
On the 2d day of June, 1875, one Alexander O'Toole 
made his promissory note for $480, payable to the 
plaintiff, one year after date, with interest payable 
semi-annually in advance until the principal is paid. 
As security for the note O’Toole gave the plaintiff a 
mortgage on real estate, subject to two prior mort- 
gages, one for $1,200 and the other for $500. On the 
8th day of July, 1875, O'Toole conveyed said real 
estate to William W. Brayton, the defendant. The 
deed, after stating the consideration to be $100, and 
describing the premises, declares that the premises are 
“subject to three notes dated as follows: One to 
Horace Martin, dated September 16, 1873, for four 
years, $1,200; one to Walter B. Martin, dated April 6, 
1872, for three years, $500; and one to William Urqu- 
hart, dated June 2, 1875, for one year, $450, making 
whole amount of incumbrances upon said estate 
twenty-one hundred and fifty dollars, which said 
mortgages are hereby assumed by Wm. W. Brayton as 
part of the consideration of this deed.” 

The property was subsequently sold. Prior to the 
sale, and after the defendant's purchase, the defend- 
ant paid two installments of interest on the plaintiff's 
note, the money to pay one installment being sent by 
O’Toole through the defendant, and the other being 
paid by defendant himself. 

The defendant having heard tut the plaintiff was 
offering the mortgage for sale for $200, offered him 
that amount, but the plaintiff denied having offered 
to sell for $200 and demanded $400, which the defend- 
ant refused to give. The plaintiff then commenced 
this action. The defendant contends that the action 
cannot be maintained. 

We think there can be no doubt that the defendant, 
by accepting the estate conveyed, must, as a matter of 
law, be presumed to have agreed to pay the notes se- 
cured upon it; for he does not simply buy the estate 
subject to the mortgages, but impliedly assumes to pay 
the mortgages as a part of the consideration. Braman 
v. Dowse, 12 Cush. 227; Pike v. Brown, 7 id. 133; Furnas 
v. Durgin, 119 Mass. 500; Crawford v. Edwards, 33 
Mich. 354; Collins v. Rowe, 1 Abb. N, Cas. 97; Thorp v. 
Keokuk Coal Co., 47 Barb. (S. C.) 489; Jones on Mort- 
gages, §§ 748, 749. The contract, being implied, is not 
within the statute of frauds; and, not being under 
seal, may be enforced by an action of assumpsit. Pike 
v. Brown, 7 Cush. 133; Goodwin v. Gilbert, 9 Mass. 510; 
Felch v. Taylor, 138 Pick. 133; Huff v. Nickerson, 27 
Me. 106; Hinsdale v. Humphrey, 15 Conn. 481; Raw- 
son’s Adm’ v. Copland, 2 Sandf. Ch. 251. 

The question is whether the agreement implied be- 
tween the defendant and the grantor inures to the 
benefit of the plaintiff as one of the mortgagees, so as 
to enable him to sue the defendant directly, or, in other 
words, whether it can create any privity of contract 
between them. The decisions on this question are 
conflicting, but many of the more recent Cases sup- 
port the right of the mortgagee to maintain the ac- 
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tion. Burr v. Beers, 24 N. Y¥. 178; Lawrence v. Fox, 
20 id. 268; Joslin v. New Jersey Car Spring Co., 26 N. J. 
Law, 141; Bassett v. Hughes, 5 Reporter, 634; T'wichell 
v. Mears, 6 id. 40; Lamb v. Tucker, 42 Iowa, 118; Putney 
v. Farnham, 27 Wis. 187; Bristow et al. v. Lane et als., 
21 Ill. 194; Bohanan v. Pope, 42 Me. 93; Vrooman v. 
Turner, 8 Hun, 78; Brown v. Roger Williams Ins. Co., 
5 R. [. 394; Motley v. Manufacturers’ Ins. Co., 29 Me. 
837; Carnegie et al. v. Morrison et al., 2 Mete. 381; 
Brewer v. Dyer, 7 Cush. 337; but contra, see Mellen v. 
Whipple, 1 Gray, 317; and Crowell v. Currier, 27 N. J. Eq 
152, the right of action being denied in the latter case, 
however, solely on the ground that a promise implied 
from the acceptance of a deed is a specialty. 

The ground of decision is variously stated in these 
cases. It is sometimes broadly maintained that when 
one person contracts with another for the benefit of a 
third, the latter, though not privy to the consideration 
nor cognizant of the contract when made, may yet main- 
tain an action upon it. It is sometimes argued that 
the grantee’s retention of a part of the price, on agree- 
ing to pay the grantor’s debt, makes the money re- 
tained a sort of trust fund, as to which the law im- 
plies a promise in favor of the creditor: or, again, it 
is said the promise may be regarded as made to the 
creditor through the medium of the grantor acting as 
his agent, so that, when he is informed of it, he may 
ratify and adopt it. This is equivalent to regarding 
the !ransaction as a novation, or, if not, we think it 
may b?so regarded. The case stands thus: B is in- 
debteito A. B sells land to C, who agrees, instead of 
paying the price in full, to assume the debt, or to be- 
come A’s debtor in lieu of B. If A were present as- 
senting, the novation would be consummated on the 
instant, but A, being absent, learns of the agreement 
afterward and assents to it by bringing his action. 
Why may we not hold the novation consummated by 
the assent so given as effectually as if given on the 
instant? If it be said that in order to create a privity 
between A and © the assent must be mutual, the an- 
swer is that C had already assented, and there was 
nothing wanting but A’s assent to perfect the nova- 
tion. To reach such a conclusion it is only necessary 
to make certain presumptions which are so appropriate 
to the nature of the transaction that the law can 
readily allow them. 

We think the action is maintainable, and that the 
plaintiff is entitled to recover of the defendant the 
amount remaining due on the mortgage note. 

Porter, J., concurring. It seems to me, while con- 
curring in the result, that it is not necessary to resort 
to the doctrine of novation in order to sustain the 
plaintiff's suit. The authorities cited by the plaintiff's 
counsel amply sustain his right to recover. 

It ie the simple case of one man’s placing money in 
the hi nds of another for the use of a third person, and 
to be paid to him. It is a provision for the benefit of 
the taird person, and which he may enforce. And in 
this case the deed contains the condition, and the pur- 
chaser, by acceptance, promises the seller that he will 
make the payment. 

In some classes of cases, where money is by one man 
placed in the hands of another, and this other promises 
the first named to pay it, or do something for the ben- 
efit of a third, the fulfillment of the promise may be 
interfered with by revocation before the third person 
has accepted or acted on it. That objection does not 
lie here. The vendor could not recall the money from 
the vendee. 








And if the vendee performs his contract and pays 
the mortgage, that is a full protection to any claim on 
him by the vendor. 

It is, in fact, a part of the consideration money left 
in the vendee’s hands. It is, so far as the vendee is 
concerned, the same as if the old mortgage had been 
discharged at the time of sale and he had himself 
given a new note or bond and mortgage for the same 
sum to the holder of the old one. 

See the recent case of T'wichell v. Mears, in the 
United States Circuit Court, Northern District of Illi- 
nois, 6 Reporter, 40; and see Cumberland v. Codring- 
ton, 3 Johns. Ch. 229; Parkinson v. Sherman, New York 
Court of Appeals, June 4, 1878, 18 Albany Law Jour- 
nal, 59, issue of July 20, 1878. 

Judgment for plaintiff . 


_—_>____—_—_—- 


LIABILITY OF ONE MANAGING DANGEROUS 
ELEMENT FOR INJURIES CAUSED 
THEREBY. 

SUPREME COURT OF RHODE ISLA®D., JULY 13, 1878. 
BuTcHER V. PROVIDENCE GAs COMPANY. 

By reason of the neglect of the officers of a city in filling 
up an excavation in the street, the gas pipes belonging 
to a gas-light company which were laid through the 
street were caused to leak and the gas escaping injured 
—— in plaintiff's green house. Held, that the gas- 
ight company were liable for such injury 


ia petition for a new trial. 


J. A. Gardner & James Tillinghast, for plaintiff. 

Charles P. Robinson & Charles S. Bradley, for defend- 
ant. 

Potter, J. The plaintiff sues to recover damages 
for injuries to his plants in a greenhouse, sustained by 
defendant’s neglect in allowing illuminating gas to es- 
cape from their pipes into the city sewers and drains, by 
which it passed into the plaintiff's greenhouse. 

After verdict for the plaintiff the defendant moves 
for a new trial on the ground that the verdict was 
against the evidence, and also for certain misrulings. 

The contention on the part of the defendantis that 
there was no negligence on their part, and that the es- 
cape of gas was from causes over which they had no 
control; namely, the negligence of the officers of the 
city. 

The judge charged the jury substantially that the 
questions before them were whether the gas did escape 
from the defendant’s mains, and whether that caused 
the trouble; and, if so, whether it escaped through de- 
fendant’s negligence; that the defendant was bound 
to exercise reasonable care, and the degree of care de- 
pended on the degree of danger; that it increased with 
the degree of danger if they had a dangerous element 
under their control; that the defendant contended it 
was the fault of the city, whose officers, in putting in 
a sewer, had not packed back the dirt properly, and so 
the settling of the dirt had broken the defendant’s 
pipe; that if the city was liable, it did not follow the 
defendant was excused ; but if others were at work 
around the pipes, anew duty was imposed on it to guard 
against the want of care in others, and to use proper 
care in remedying defects caused by such Wat of care; 
and that when the defect was discovered the eefend- 
ant should have adopted reasonable remedies to pre- 
vent injury; that if the injury resulted from the joint 
carelessness of plaintiff and defendant, plaintiff could 
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not recover; that the defendant contended the plain- 
tiff might have prevented the damage by using a 
proper trap; that while that might bave been proper 
in guarding against sewer gas, it was for the jury to 
consider whether he ought to expect to find, or be 
bound to guard against illuminating gas in a common 
sewer, and whether his not providing such a trap 
showed want of care on his part; that if, as was 
claimed, other causes, such as,furnace gas, co-operated 
in producing the injury, that would not excuse the 
defendant from liability for so much of the injury as 
the jury found was due to the negligent escape of gas. 

The defendant, in its brief and argument, makes 
several points as to what could be negligence on the 
part of the defendant; e. g., whether they were bound 
or not to have some one constantly to watch the city 
work while it wasin progress; that the defendant did 
have a competent person on watch; that the city’s 
work was done by a man competent for the business, 
and who swears that the sewer and catch-basin were 
properly put in. 

We think these matters were all properly left to the 
jury, and we cannot see that the verdict is against the 
weight of evidence. 

The evidence as to the presence of the gas in other 
greenhouses was properly admitted. Evidence was 
put in to show that Smith’s greenhouses were con- 
nected with the same sewers. 

The evidence of Mr. Shedd, that it was possible for 
gas to escape in the way plaintiff claimed it did, was 
also properly admitted in rebuttal. 

It is objected that certain evidence as to the proper 
construction ‘of sewers and the contract of the city 
with the contractors was ruled out; that evidence that 
the defendant had complained to the water commis- 
sioners as to the mode in which they were constructing 
the sewers, and the fact that they, the agents of the 
city, refused to allow any one to interfere, was ruled 
out. The complaint in this case was not that the 
sewer was not properly built, but that the dirt, when 
put back, was not properly packed. And the contract 
of the city, with the contractors, could not alter the 
fact; it was not a question whether the city intended 
to do an injury, but a question of negligence on the 

-part of the defendantin not properly guarding against 
the negligence of the city officers. 

That certain evidence was rejected going to show 
the plaintiff had no right to connect with the city 
sewer. The court had ruled that the right would be 
presumed unless the contrary was shown, and the evi- 
dence offered was a vote of the city council and some 
evidence of custom, neither of which could alter the 
rights of the parties. 

The instruction requested by the defendant that the 
legal construction of its grant from the State was that 
the defendant had a right of property in the streets 
for the use of its pipes, and was not bound to inspect 
the pipes nor to remove them to prevent injury, unless 
the city gave it notice that the gas-pipes were in their 
way, and that it was unreasonable exactitude to re- 
quire the defendant to have a person present at all 
times when the city was at work near its pipes, etc., 
were very properly refused, the latter being a matter 
for the jury under the instructions given as to the 
degree of care the defendant was bound to use. 

We cannot find in the rulings or the evidence any 
thing to justify a new trial. The defendant, in manag- 
ing a dangerous element, was bound not only to due 
care on the part of itself and its servants, but also to 





due care in preventing injury from the careless or 
wrongful meddling with its works on the part of others. 
They could not interfere with or prevent the city 
from building a sewer; but they had aright to and 
were bound to see that, in restoring the earth to its 
place, their own pipes were properly supported, and if 
injured, to see that the injury was repaired as soon as 
it could reasonably be done. 
Petition dismissed. 
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NEGOTIABLE INSTRUMENT— NEGLECT BY 
BONA FIDE PURCHASER FOR VALUE 
TO MAKE INQUIRY AS TO 
VALIDITY. 

SUPREME JUDICIAL COURT OF MAINE, 
JUNE 29, 1878. 


FARRELL V. LOVETT. 


The holder of negotiable paper, taking it good for consid- 
eration in the usual course of business without knowl- 
edge of facts impeaching its validity, holds it by a good 
title. 

It is not enough to defeat his recovery to show that he took 
Saaae circumstances that might tend to excite sus- 
picion. 


N report. Assumpsit on this note. 


“Chester, March 25th, 1876. Five months after 
date, I, or we, promise to pay James Lawler, or or- 
der, one hundred and fifty dollars, for value received, 
negotiable and payable at Eastern Ex. Company, Lin- 
coln, Me., without defalcation or discount, with 6 per 
cent interest from date until paid. (Signed (B. L. 
Lovett, Luther L. Lovett. Witness—G. Stetson. Post- 
office, Lincoln county, Penobscot.” 

Indorsed, James Lawler, James P. Farrell. 

On the back of the note was printed this: 

“T own —— acres of land in my own name in the 
town of ——, county of ——, and State of ——, which 
is worth at a fair valuation 3——. It is not incum- 
bered by mortgage or otherwise, except the amount of 
$——, and the title is perfect in me in all respects. I 
have stock and personal property to the amount of 
$—— over and above my debts and liabilities, not ex- 
empt, and subject to levy and execution, stated and 
signed at the time the within note was made and for 
the purpose of procuring the credit now obtained.” 
There was also a stamp showing it had passed through 
the Schoharie Co. National Bank. 

The defense was fraud in the inception of the note. 
The defendant testified that he gave the note for $156 
to Lawler, a peddler, for goods worth $50; that the 
package contained two shawls, five dresses and five 
pieces broadcloth, which he called woolen goods, cut 
into suits; that he said they were English goods man- 


ufactured from the best material; that there was a 


great failure in England; that these goods were 
brought from there and purchased in New York by 
Mr. Farrell; that he was Farrell’s agent; that the best 
shawl was Paisley, and was worth $75; the other $18; 
he refused to give a bill of the prices: said that he was 
ordered not to sell less than $150 in one sale. The 
plaintiff judged the Paisley shawl worth about $8; had 
two suits made up for self and son; they were worn 
out in six weeks. 

George M. Granger, the plaintiff's book-keeper, 
testified that the plaintiff was an importer of cloths, 
shawls and silks, etc., in New York; that he had deal- 
ings with some fifteen peddlers all over the United 
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States; some of the notes he had printed for and 
charged to them; he had sold goods to Lawler and 
taken $20,000 of these notes; his sales were a million 
dollars annually ; that the peddlers bought goods in 
pieces and had them cut up into suitsin the store; 
that Paisley shawls cost all the way from $3.50 to $500; 
that parties sometimes found fault with the measure 
or quality of the goods, but never set up any case of 
fraud before. 


F. A. Wilson & C. F. Woodard with C. P. Brown & 
A. L. Simpson, for plaintiff. 


D. F. Davis, with whom were G. P. Sewall & A. M. 
Robinson, for defendants. 


AppuLeTON, C. J. This is an action upon a promis- 
sory note of the defendants, payable to James Lawler 
or order in five months from date, and indorsed to the 
plaintiff before maturity, for value. 

The defense is that Lawler, to whom it was payable, 
obtained it through fraud. The note was given for 
cloths and shawls sold by him to the defendant Lov- 
ett. The goods were spread out by the seller for ex- 
amination, and examined by the purchaser, The 
alleged fraudulent representations were that the goods 
‘“‘were English goods, manufactured from the best 
material; that there was a great failure in England, 
and that these goods were brought from England and 
paid for in New York by Mr. Farrell, and that he was 
agent for him, and that the shawls were Paisley 
shawls. 

None of the statements, even if untrue, would form 
the basis of an action for deceit, or a defense resting 
on that ground, unless possibly it be the statement 
that the goods were manufactured from the best mate- 
rials. Whether there had been a great failure in 
England, or Farrell had purchased the goods at a great 
advantage, were not such representations as, if false, 
would make the seller liable. Bishop v. Small, 63 Me. 
12. As to the quality of the goods, whether of the best 
material or not, the purchaser had ample opportunity 
toand did examine the goods purchased. Now, though 
the defendant was deceived by the statements of Law- 
leras to the character and value of the goods sold, 
“*yet,’’ observes Morton, J., in Brown v. Leach, 107 
Mass. 364, ‘‘ the defendant could not maintain an action 
of deceit, if the goods were open to his observation, and 
he could by the use of ordinary diligence and prudence 
ascertain their quality. He should use reasonable dil- 
igence to ascertain their quality. The same principle 
applies when the purchaser seeks to avail himself of 
deceit in the defense of a suit for the price of the 
goods or in reduction of damages.”’ To the same 
effect is the case of Mooney v. Miller, 102 Mass. 217. 

But it is not important to discuss the relations 
between Lawler and the defendant, inasmuch as the 
evidence introduced in the defense fully establishes the 
tact that the plaintiff took the note before its maturity, 
for a good consideration, in the usual course of busi- 
ness, and ignorant of any fraud on the part of the 
indorser, if fraud there was. 

The proof was, that the plaintiff was a merchant in 
extensive business in New York; that Lawler was a 
peddler who made large purchases of him; that his 
purchases were from one to five thousand dollars; that 
the terms were ‘‘ cash less five per cent discount thirty 
days ;"’ that Lawler was in the habit of indorsing notes 
taken by him in payment, or part payment, of his in- 
debtedness, at a discount of ten or fifteen dollars, de- 
pendent upon the size of the note and its time of pay- 





ment; that the note in suit was thus received before 
maturity and passed to Lawler’s credit; that plaintiff 
had previously taken notes to the amount of twenty 
thousand dollars from him; that the defense of fraud 
had never before been interposed; that Lawler was no 
agent of the plaintiff; that he carried on business on 
his own account, purchasing his goods of the plaintiff 
and other large retail houses in New York; that the 
plaintiff did not know the consideration of the notes 
but presumed they were for goods sold, and that he 
was ignorant of any fraud in such sale. 

The plaintiff has been guilty neither of fraud nor 
gross negligence. The purchaser of a note before ma- 
turity has a right to assume that it is given on good 
consideration. The defendant, by his signature, gives 
notice to all the world of that fact, and promises when 
due that he will pay it to the person who may at the 
time happen to be the legal holder of the same. The 
purchaseris not bound to inquire. The maker has 
absolved him from that duty. Where he has paid full 
consideration for the note before due, fraud only will 
prevent his recovery, or gross negligence equivalent to 
fraud. In Goodman v. Harvey,4 Ad. & E. 870, which 
was anaction on a bill of exchange, Lord Denman 
says: ‘“‘Weareall of opinion that gross negligence 
only would not be a sufficient answer, where a party 
has given consideration for the bill; gross negligence 
may be evidence of mala fides, but it is not the same 
thing.”? In Goodman v. Simonds, 20 How. 343, it was 
held that a bona fide holder of a negotiable instrument 
for a valuable consideration, without notice of facts 
impeaching its validity, if indorsed to him before due, 
may recover upon it, though, as between antecedent 
parties, the transaction may be without any validity. 
In Murray v. Lardner, 2 Wall. 110, it was decided that 
a purchaser of coupons, in good faith, was unaffected 
by the want of title of the vendor. Applying the 
principles applicable to a note indorsed before ma- 
turity, Swayne, J., says: “‘ Suspicion of defect cf title, 
or the knowledge of circumstances which would excite 
such suspicion in the mind of a prudent man, or gross 
negligence on the part of the taker at the time of the 
transfer, will not defeat his title. That result can only 
be produced by bad faith on his part.’ 

The purchaser of negotiable paper not due is under 
no obligation to make inquiries as to its origin. Nor 
is he required to be on the alert for circumstances 
which might excite suspicion Magee v. Badger, 34 
N. Y. 247; Belmont Branch Bank v. Hoge, 35 id. 65. 
A party taking a bank bill in good faith may recover 
upon it, although he be guilty of gross negligence in 
not ascertaining that it had been fraudulently put in 
circulation. Worcester County Bank v. Dorchester & 
Milton Bank, 10 Cush. 488. A note may be negotiated 
on the last day of grace within business hours and the 
purchaser acquires a good title, unless he has notice 
of a defect in the consideration. Gross negligence in 
not making inquiry is insufficient per se to defeat his 
title, though it may constitute evidence of fraud. 
Crosby v. Grant, 36 N. H. 273. In Smith v. Livingston, 
111 Mass. 342, 345, the doctrine of Goodman v. Simonds, 
20 How. 343, is adopted as the true view of the law, 
notwithstanding previous decisions which are in con- 
flict with it. “The true question,” says Morton, J., 
“for the jury is not whether there were suspicious 
circumstances, but whether the holder took it with- 
out notice of any infirmity or taint. This rule is sim- 
ple, easily understood and acted on, and in conformity 
with the general principles of commercial law, which 
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protect the free circulation of negotiable paper. The 
other rule laid down in some of the cases, that an in- 
dorsee for value cannot recover if he takes the note 
without due caution, or under circumstances which 
ought to excite the suspicions of a prudent man, is in- 
definite and uncertain. Circumstances which might 
excite the suspicion of one man might not attract the 
attention of another. It is a rule which business men 
cannot act upon in the ordinary affairs of life with any 
certainty that they are safe.”’ 

In Phelan v. Moss, 67 Penn. St. 59, it was held that 
the purchaser, before due and without notice, of a 
negotiable promissory note, fraudulent as between the 
original parties, gets good title thereto, although he 
took it under circumstances which ought to excite the 
suspicion of a prudent man. Gross negligence is not 
enough to defeat the title of the holder for value; mala 
fides must be shown. So it was held in Hamilton v. 
Vought, 34. N. J. 187, that, in the absence of bad faith, 
the taking of a note under suspicious circumstances 
would not avail to defeat it. A charge, that the in- 
dorsee of a note before maturity, the defense being 
fraud, could not recover if he had notice of such facts 
and circumstances as would have put a prudent man 
on inquiry, was helderroneous. The jury should have 
been instructed that actual notice of fraud was neces- 
sary to defeat a recovery. Lake v. Reed, 29 Iowa, 258. 
In Johnson v. Way, 27 Ohio, 374, the same rule was es- 
tablished. In Hamilton v. Marks, 16 Am. Law Reg. 
(N. 8.) 37, the questions here presented were examined 
and determined by the Supreme Court of Missouri. It 
was there held that wherea negotiable note is taken 
in good faith and for value before maturity, the holder 
has a good title, notwithstanding there may have been 
circumstances connected with the transfer sufficient 
to have put an ordinarily prudent man on inquiry. In 
Morehead v. Gilmore, 77 Penn. St. 118, 119, Sharswood, 
J.. in delivering the opinion of the court, says: ‘‘The 
latest decisions in England and in this country have 
set strongly in favor of the principle that nothing but 
clear evidence of knowledge or notice of fraud or mala 
fides can impeach the prima facie title of a holder of a 
negotiable paper taken before maturity. It is of the 
utmost importance to the commerce of the country 
that it should be strictly adhered to, however hard its 
operations in particular instances.”’ In Collins v. 
Gilbert, 94 U. S. 753, it was held that a negotiable 
instrument, payable to bearer or indorsed in blank, 
produced by a transferee suing to recover the con- 
tents, is, when received in evidence, clothed with 
the prima facie presumption that he became the 
holder of it for value at its date in the usual 
course of business, without notice of any thing to im- 
peach his title. ‘ Proof of such facts and circumstan- 
ces,’’ observes Clifford, J., in delivering the opinion of 
the court, ‘‘ as would have put a reasonable man upon 
inquiry in relation thereto, are not sufficient to con- 
stitute a defense to a suit by the holder. Lake v. Reed, 
29 Iowa, 258; Gage 'v. Sharpe, 24 id.15.’’ In Brown v. 
Spofford, 95 U.S. 474, the same doctrine was re-affirmed, 
Clifford, J., remarking that ‘‘nothing short of fraud, 
not even gross negligence, if unattended with mala 
fides, is sufficient to overcome the effect of that evi- 
dence (possession), or to invalidate the title supported 
by that evidence.’’ Mere negligence on the part of the 
indorsee of negotiable paper is not sufficient to deprive 
him of the character of a bona fide holder. Proof of 
bad faith will alone deprive him of that character. 
Shreeves v. Allen, 79 Ill. 553; Johnson v. Way, 27 Ohio, 





374; Hamilton v. Marks, 63 Mo. 167; Harvey v. Eppin- 
ger, 34 Mich. 29; Commercial National Bank v. First 
National Bank, 30 Md. 11. 

The leading case opposed to the decisions cited is 
that of Gill v. Cubitt, 3 Barn. & Cress. 466, in which 
Abbott, C. J., instructed that ‘“‘ there were two ques- 
tions for their consideration; first, whether the plain- 
tiff had given value for the bill, of which there could 
be no doubt; and, secondly, whether he took it under 
circumstances which ought to have excited the suspic- 
ions of a prudent and careful man. If they thought 
that he had taken the bill under such circumstances, 
then, notwithstanding he had given the full value for 
it, they ought to find a verdict for the defendant.” 
This the jury did, and the ruling of the presiding judge 
was sustained. But, as has been seen, the rule then 
first promulgated in England, has been repudiated 
there as well as by the Supreme Court of the United 
States, and of the several States wherever the ques- 
tion hasarisen. Mere suspicion is too vague a basis 
for any rule. Some are more suspicious than others. 
One may suspect where another would not. 

Tn this State, though there may be found some re- 
marks indicating an approval of the doctrines of Gill 
v. Cubitt, there has been no authoritative decision 
sustaining the law as stated by Abbott, C. J. In Ald- 
rich v. Warren, 16 Me. 465, the ruling of the court 
was ‘‘ that, if it was made out that there was fraud in 
the inception of the note, the burden of the proof was 
on the plaintiff to show that he came innocently by it 
and paid a fair consideration for it.”’ To this ruling 
exception was taken. The only question for adjudi- 
cation was the correctness of this ruling. The court 
affirmed it, but in the opinion, Weston, C. J., added an 
element not put in issue by the exceptions, and not re- 
quired forthe determination of the cause, viz., that 
the transfer should be *‘ unattended with any circum- 
stances justly calculated to awaken suspicion.’’ This 
new element must be regarded as a mere obiter dic- 
tum. In Perrin v. Noyes, 39 Me. 384, 385, no such 
statement of the rule as given by Weston, C. J., was 
necessary to the decision of the case or was called for 
by the exceptions. In Wait v. Chandler, 63 Me. 
257, Walton, J., ruled that evidence to impeach a 
promissory note in the hands of a bona fide purchaser 
before maturity and without notice, was inadmissible. 
In other words, he must have actual notice—a mere 
knowledge of suspicious circumstances would not be 
enough. In Smith v. Harlow, 64 Me. 510, 511, the 
court found the purchase of the bonds in controversy 
to have been made in good faith, for value, and with- 
out notice of any fraud. In Abbott v. Rose, 62 Me. 
194, it was held that a bona fide purchaser without no- 
tice of any fraud may recover, although as between 
the original parties there was fraud in the incep- 
tion of the note. 

The result, after a careful examination of the au- 
thorities, is that the holder of negotiable paper, taking 
it before maturity for good consideration in the usual 
course of business, without knowledge of facts im- 
peaching its validity, holds it by a good title. 

To defeat his recovery, it is not enough to show that 
he took it under circumstances that ought to excite 
suspicion in the mind of a prudent man. 

Applying the principles established by an overwhelm- 
ing weight of authority to the facts found in the case 
at bar, the plaintiff's right to recover is fully estab- 
lished. He had neither actual nor constructive notice 
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of fraud, if it existed. He took the notes for value 
and in the usual course of business. The fact thata 
small discount was made is immaterial. It afforded 
no reason to suspect dishonesty in the obtaining the 
notes in suit, still less can it be regarded as establish- 
ing fraud in their inception, or as affording actual no- 
tice of its existence. Judgment for plaintiff. 


Walton, Danforth, Virgin, Libbey and Peters, JJ., 
concurred. 

Barrows, J., concurred in the! result, because there 
was no evidence to connect the merchant with the ped- 
dler, except the inadmissible statement of the defend- 
ant that the peddler said he was the agent of the mer- 
chant, which should have been stricken out. 


Dickerson, J., non-concurred, on the grounds that 
the statement that ‘“‘the goods were manufactured 
from the best material ’’ was an assertion of a material 
fact known by him to be false, but not known or de- 
terminable by the defendant on inspection of the 
goods; and that the facts should be submitted to the 
jury on the question of notice. 


—_—— 
NOTES OF RECENT DECISIONS. 


CONTRACTS IN VIOLATION OF THE PRE-EMPTION 
LAWS Vorp.—Where an answer, in defense of an action 
for trespass, avers that the defendants were in posses- 
sion by virtue of a verbal agreement between the 
plaintiff and the defendants, that the defendants 
would make no opposition to the plaintiff pre-empting 
the land in dispute, the plaintiff agreeing to immedi- 
ately convey said lands to defendants for mining pur- 
poses, he retaining title for agricultural purposes; and 
that under said agreement the defendant had permit- 
ted the plaintiff to pre-empt the same. Held, that 
such an agreement is in violation of the pre-emption 
laws of the United States, and constitutes no defense 
to the action. Sup. Ct., California, Oct. 5, 1878. Snow 
v. Kimmer (P. C. L. J.) 


DIvoRCE: WHAT IS EVIDENCE OF ADULTERY.—In 
suits for divorce, the pleadings and rules of evidence 
are the same as in other suits in equity, except that 
the bill shall not be taken for confessed, and that the 
cause must be heard independent of the admissions of 
either party on the pleadings. But where the answer 
is responsive to the allegations of the bill, the defend- 
ant is entitled to the benefit of it, as in other cases in 
equity. Although the fact that a man is seen ina 
bawdy house is strong evidence of the crime of adul- 
tery, yet it is not of itself conclusive, and the act is 
open to explanation. Sup. Ct. of Appeals, Virginia, 
July, 1878. Latham v. Latham (Va. L. J.) 

FRAUDULENT CONVEYANCE: PRESUMPTION AS TO 
VOLUNTARY CONVEYANCE: WHO MAY AVOID.—As to 
debts existing at the time a voluntary conveyance is 
made, the law raises a conclusive presumption of 
fraud, but a subsequent creditor can only impeach 
such a conveyance by showing fraud in fact. A sub- 
sequent creditor may avoid a voluntary deed on the 
ground that it was made to defraud existing creditors, 
but in order to do so he must show debts still out- 
standing which existed when the deed alleged to be 
fraudulent was made. Payment by a grantor of all 
his debts existing at the time he makes a voluntary 
conveyance, repels the idea that he thereby intended 
to defraud his creditors. N. J. Chan., Oct., 1878. 
Claflin v. Moses (N. J. L. J.). 





INNKEEPER: LIABILITY OF, FOR GOODS OF GUEST: 
CONTRIBUTORY NEGLIGENCE: WHETHER INTOXICA- 
TION OF GUEST CONSTITUTES SUCH NEGLIGENCE: EVI- 
DENCE. — An innkeeper is bound to pay for goods 
stolen in his house from a guest, unless stolen by a ser- 
vant or companion of the guest. A, being a guest at 
the hotel of B, retired to bed, after bolting his door. 
During the night his watch and pocket-book were 
stolen. The latter contained, in addition to some 
money, a valuable diamond pin, which A testified he 
was in the habit of wearing. Held, that B was liable 
for the loss. Evidence having been adduced that A 
was intoxicated at the time of the alleged robbery, the 
court instructed the jury that if the plaintiff was in- 
toxicated, and this contributed in any way to the loss, 
he could not recover. Held, not to be error. Sup. Ct., 
Pennsylvania, Oct. 11, 1878. Walsh v. Porterfield (W. 
Not. Cas.) 


PARTY WALL: WHAT DOES NOT CONSTITUTE.— A 
brick wall about eight feet high separated two proper- 
ties on the south side of Chestnut street, belonging 
respectively to A and B. In 1875 A, being about to 
erect a new building, took down this wall. He was 
thereby obliged to fall back for his new structure to 
the new south line of Chestnut street prescribed by 
the Act of April 28, 1870. B contracted with a brick- 
layer to rebuild the part of the destroyed wall between 
the old and new lines of the Chestnut street, exactly 
in its former position, half on his own ground and 
half on that of A. A sought, by injunction, to prevent 
its re-erection. Held, that the wall destroyed wasa 
mere division fence, and not a party wall, and that 
while B’s right to build it on his own ground was in- 
disputable (since he had undertaken no alteration or 
rebuilding since the passage of the Act of 1870) he 
could claim no right to rebuild it on A’s ground. Sup. 
Ct., Pennsylvania, Feb. 11, 1878. Wistar’s Appeal (W. 
Not. Cas.) 


——__>_—_—. 
NOTES OF RECENT CRIMINAL DECISIONS. 


CONSPIRACY: WHAT INDICTMENT MUST CONTAIN: 
WHAT Is.— (1) An indictment charging a conspiracy 
only requires the charge to be laid in language which 
constitutes an offense. (2) A combination to accom- 
plish a common design which would result in a criminal 
act, asin the secretion, disposal or division of prop- 
erty, obtained in pursuance of the common design 
and with the intent to cheat and defraud the creditors 
of any of them, constitutes an executed conspiracy 
andamisdemeanor. (3) Anindictment for conspiracy 
after naming certain persons defrauded, and then add- 
ing the words “ divers other persons,’’ and after nam- 
ing certain goods and chattels, adds the words ‘‘ divers 
other goods,”’ does not mislead the defendants, either 
as to the persons described or the chattels alleged to 
have been secreted or carried away, and is good. (4) 
Whilst in an indictment for false pretenses a particular 
description of the goods is requisite, as in larceny, in 
a conspiracy to cheat and defraud the rule is different, 
(5) In an indictment for a conspiracy to cheat and de- 
fraud, the scienter need not be alleged. Sup. Ct., Penn- 
sylvania, October 26, 1878. Commonwealth v. Gold- 
smith. 

NEW TRIAL: WHEN IT WILL NOT BE GRANTED.— A 
new trial will not be granted in a criminal case on ac- 
count of the absence of witnesses, whose testimony is 
merely cumulative to that produced on the trial, and 











THE ALBANY LAW JOURNAL. 


877 








where no sufficient reason is shown for not producing 
them on the trial. Philadelphia Quarter,Sessions, Oct. 
28,1878. Commonwealth v. Kane.., 


VARIANCE: OBJECTION FOR,'MUST BE'TAKEN BEFORE 
vERDICT.— Defendants were indicted and tried for 
false pretense and conspiracy; after trial and verdict 
defendants moved in arrest of judgment and for a new 
trial, that one count charged that the property was 
alleged to be the’property of{[George R. Kressler, and the 
other count that it was the property of George R. and 
Ellwood Kressler, while the testimony was that it was 
alleged to be the property of Ellwood. Held, that the 
objection should have been taken before the jury was 
sworn or onthe trial, and not after the verdict. Phil- 
adelphia Quarter Sessions, Oct. 28, ‘1878. Common- 
wealth v. Kressler. 

—_—_>___—_ 


RECENT AMERICAN DECISIONS. 
SUPREME COURT AND SUPREME COURT COMMISSION 
OF OHIO, OCTOBER 23, 1878.* 


CIVIL DAMAGE LAW. 


Illegal sales need not be proved beyond a reasonable 
doubt.—In an action for damages resulting from the 
sales of intoxicating liquor, under the 7th section of 
the statute on that subject (67 O. L. 102), it is not nec- 
essary that the illegal sales should be proved beyond a 
reasonable doubt. Lyon v. Fleahmann (Court). 


JURISDICTION. 


1. Of court entering judgment sued on may always be 
inquired into.—The jurisdiction of a court or tribunal 
entering a judgment in any particular case may al- 
ways be inquired into, when such judgment is made 
the foundation of an action, either in a court of the 
State in which it was rendered, or of any other State. 
Spier v. Corll. 

2. When personal judgment invalid.—A personal 
judgment rendered against one over whom the court 
has no jurisdiction is wholly invalid. Ib. 

3. Judgment entered on judgment note before due with- 
out jurisdiction.—Where, in a promissory note, paya- 
ble at a future day, a warrant of attorney is incorpo- 
rated, authorizing any attorney to appear for the 
maker, in any court, and confess a judgment for the 
sum named in the note, etc., such warrant of attorney 
does not authorize the entry of an appearance, etc., 
before the maturity of the note; and an appearance 
prematurely entered by virtue of such warrant, con- 
fers on the court in which it is entered no jurisdiction 
of the person of the maker. Ib. (Comm.) 


MASTER AND SERVANT. 


Master not liable to servant injured when violating rules: 
reasonableness of rules not to be questioned.—If an em- 
ployee enters into or remains in the service of a rail- 
road company, with a knowledge of its rules and regu- 
lations, he must be held as undertaking to acquiesce 
therein, and if he is afterward injured, by reason of his 
violation of ‘such rules and regulations, he cannot 
claim that their reasonableness is a question to be de- 
cided by a jury, in an action by him to recover dam- 
ages for the injury thus occasioned. If the employee 
has suffered an injury, brought about by a violation of 
the plain instructions of his principal, he cannot hold 





* From E. L. DeWitt, Esq., State Reporter. 








his principal liable therefor. Wolsey v. Lake Shore & 
Mich. So. Railroad Co. (Comm.). 


MORTGAGE. 


To secure different notes: priority of lien.—Notes se- 
cured by the same mortgage, when transferred to dif- 
ferent holders, are to be paid in the order of their 
maturity, unless a different intention is expressed by 
the parties. If facts or circumstances exist to make 
the order of priority other than the order of maturity, 
such ‘facts or circumstances must be shown by the 
party claiming to vary this order. Winters v. Frank- 
lin Bank (Comm.). - 
NEGLIGENCE. 

Walking over icy sidewalk unnecessarily is contribu- 
tory negligence.—A person who voluntarily attempts 
to pass over a sidewalk of a city which he knows to be 
dangerous by reason of ice upon it, when he might 
easily avoid it, cannot be regarded as exercising or- 
dinary prudence, and therefore cannot maintain an 
action against the city to recover for injuries sus- 
tained by falling upon the ice, even if the city would 
otherwise have been liable. Schaeffer v. City of San- 
dusky (Comm.). 

PARTNERSHIP. 

Payment of firm debt with note made by partner with- 
out authority.—As between a copartnership and a 
creditor thereof, a note given in the firm name, with- 
out authority, by one partner after dissolution, for a 
debt of the firm, the parties to the note intending to 
bind, and believing the note was binding on the firm, 
will not extinguish the firm debt. As between the 
partners themselves, such transaction will not dis- 
charge the non-consenting partner from liability to 
make contribution to the partner paying the debt. 
Gardner v. Conn (Court). 


WILL. 


Construction of: ante-nuptial settlement. —Whether 
a widow can take the provisions made for her in the 
will of her husband, and also claim under an ante-nup- 
tial contract whereby her right of dower is barred, 
depends on the intention of the testator. Where, by 
ante-nuptial settlement, a sum of money is secured to 
the wife to be paid after the husband’s death, and by 
a subsequent will the husband directs all his just debts 
of every kind to be first paid, and makes provision for 
the support of his wife during widowhood, with a 
declaration that the intent and meaning of the testator 
was to give to his wife the provision made for her in 
his will, she may claim the provision in the will and 
also that made for her in the settlement. Bowen v. 
Bowen (Court). 


SUPREME COURT OF WISCONSIN, OCTOBER 8, 1878.* 


ACTION. 


To restrain collection of judgment obtained through 
negligence of attorney.—In a suit to restrain execution 
of ajudgment at law, on the ground that the alleged 
facts upon which such judgment was based did not 
exist, and that it was taken through the failure of 
this plaintiff's attorneys to defend, and that all the 
proceedings subsequent to service of summons upon 
him were taken without his knowledge, he being ab- 
sent during a large part of the time from the county 
where such action at law was pending. Held, that, as 





* From O. M. Conover, Esq., State Reporter. To appear 
in 44 Wisconsin Reports. 
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the complaint shows gross laches on plaintiff's part, 
and mere negligence on the part of his attorneys (no 
charge of fraud or collusion being made against them), 
it fails to state a cause of action. Hiles v. Mosher. 


ASSIGNMENT FOR CREDITORS. 


Informality in bond does not make assignment void.— 
The statute of this State (chap. 64, of 1858), in terms 
requires the bond of an assignee for the benefit of 
creditors to be executed to the county judge oracourt 
commissioner as obligee. Where the bond actually 
given by the assignee is substantially a good one, 
effectual to secure all the objects contemplated by the 
statute, a merely formal defect or want of compliance 
with the statute in its execution will not render it or 
the assignment void. 22 Wis. 235; 35 id. 464. Klauber 
v. Charlton. 

MASTER AND SERVANT. 


1. Servant accepts usual risks of service.—One who 
engages in the service of a railroad company takes 
upon himself the necessary and usual risks of the ser- 
vice, and is bound to exercise that degree of caution 
which persons of ordinary prudence would use under 
the same known conditions of danger. Schultz v. C.& 
N. W. Railway Co. 

2. Contributory negligence: when train running at un- 
usual speed, negligence of one run over by, for the jury. 
—Where a railroad employee, engaged in removing 
ashes, etc., from a side track in depot grounds, was in- 
jured bya train set off upon said track, held, in an 
action against the railroad company for the injury, 
that plaintiff had a right to act upon the belief that 
such train would be operated and run through the 
grounds as other trains had been uniformly operated 
and run there; and where there was proof that the 
bell was usually rung before starting a train at that 
place, and no proof that trains were run there habitu- 
ally, at an unlawful speed, and there was evidence 
tending to show that the train in question was run at 
an unlawful speed and without ringing the bell at 
starting or giving the plaintiff other warning, the 
question of defendant's negligence was for the jury. Ib. 

8. Rules as to acts done under pressing danger.— 
Where plaintiff was compelled to act at once in the 
presence of imminent danger, he cannot be held guilty 
of contributory negligence as a matter of law, merely 
because he did not choose the best means of escape 
from the danger. Ib. 

4. When release not binding.—One who signs a dis- 
charge or acquittance without knowing its contents, 
or intending to sign such an instrument, is not bound 
by it. Ib. 

STATUTES. 


1. Not construed to act retrospectively.—Statutes are 
never to be construed so as to operate retrospectively, 
unless such legislative intention is unmistakable. Van- 
derpool v. L. C. & M. Railroad Co. 

2. Mechanic’s lien on railroad bridges.—Chapter 215, 
Laws of 1861, entitled “ An act to amend chapter 153 
of the Revised Statutes, entitled ‘Of the lien of me- 
chanics and others,’’’ declares that the provisions of 
said chapter 153 ‘‘ shall be construed in all cases to ap- 
ply to the construction of any bridges erected in this 
State, or any repairs made {thereon or material fur- 
nished therefor.’’ Held, that the act, whether de- 


claratory or amendatory, did not operate retrospect- 
ively, so as to give a lien for labor or materials fur- 
nished fur a railroad ,bridge constructed before its 








passage; and especially must it be so held in view of 
the fact that the Supreme Court of this State had 
previously decided that chapter 153, Revised Statutes, 
did not give such a lien. Ib. 


ULTRA VIRES. 


Assignment of policy in mutual relief association to 
one not entitled to benefit, void. —Defendant’s charter 
declares that its business ‘‘shall be to afford relief to 
the widows and children of its deceased members, 
and to such business it shall be limited and restricted.” 
In his application for a policy, the insured declared 
that in case of his death the moneys should be paid 
to his wife, and, in case she should be dead, to his 
children. Afterward, by agreement between himself 
and the company, he undertook to assign such moneys 
to it as security for his indebtedness to the company 
for money loaned to him. In an action by his children 
on the policy, held, that such assignment was void for 
want of authority in the corporation to take it. Die- 
trich v. Madison Relief Association. 


————_¢—__———— 


RECENT ENGLISH DECISIONS. 


COMMISSIONS. 


Corrupt bargain: commission: employment by both 
parties toa contract.—The plaintiff, an engineer, was 
employed to advise and make estimates concerning 
the repairs of two ships for the owners; and the de- 
fendants agreed to pay the plaintiff five per cent com- 
mission upon the cost of the repairs in consideration 
partly of the plaintiff's superintending the repairs on 
their behalf, and partly of the plaintiff's inducing the 
ship-owners to accept their tender for the repairs. 
This agreement was not disclosed to the owners, and 
in an action to recover the commission, the jury found 
that the agreement was calculated to bias the plain- 
tiff's advice to the ship-owners, but that his advice was 
not, as a matter of fact, less beneficial in consequence. 
Held, upon these findings, that the bargain was cor- 
rupt, and that the plaintiff could not recover his com- 
mission. Q. B. Div., June 4, 1878. Harrington v. Vic- 
toria Graving Dock Co., 38 L. T. Rep. (N. 8.) 120. 


CORPORATION. 


Cannot be a common informer.—A corporation can- 
not, except where expressly authorized by statute, sue 
for penalties as a common informer. By a private 
act (1 & 2 Will. 4, c. Ixxvi, s. 45) a penalty was imposed 
upon all sellers of coal who knowingly sold one sort 
of coal for another, within twenty-five miles from the 
General Post Office, and section 85 made this penalty 
recoverable by the person or persons who should 
form and sue for the same. Held, that the plaintiffs, 
a board of guardians, incorporated, could not sue for 
the same. C. P. Div., June 28, 1878. Guardians of St. 
Leonard v. Franklin, 39 L. T. Rep. (N. 8.) 122. 


MARITIME LAW. 

Mortgage of share in ship: rights of mortgagee.— 
Where shares in a ship are mortgaged, possession 
being retained by the mortgagors, and the managing 
owner, duly appointed by all the co- owners, including 
the mortgagors, charters the ship for a foreign voyage, 
and she loads and is about to proceed on the voyage, 
the mortgagee, even though he takes possession of his 
shares before the sailing of the ship but after the 
making of the charter-party, cannot arrest the ship 
or demand bail in an action brought by him to com- 
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pel payment of his mortgage debt, provided the per- 
formance of the charter-party is not prejudicial to the 
security; and the court will, upon the application of 
the co-owners, release a ship so arrested, and will con- 
demn the mortgagee arresting in costs. Adm. Div., 
June 18, 1878. The Maxima, 39 L. T. Rep. (N. 8.) 112. 


SPECIFIC PERFORMANCE, 


Variation: misrepresentation: real purchaser.—S. 
brought an action against W., claiming specific per- 
formance of an agreement to sell him certain land 
contained in a receipt for the deposit money. At the 
trial W. produced an agreement signed by S. which 
contained the same terms as the receipt except that 
the minerals were reserved. W. also pleaded that the 
agreement had been obtained by misrepresentation, as 
8S. had given him to understand that he was buying 
for himself, when in reality he was doing so as agent 
for the B. company. Held, on the evidence, that the 
misrepresentation was not proved, and that S. was en- 
titled to a decree for specific performance, with the 
reservation of the minerals. Ch. Div., June 5, 1878. 
Smith v. Wheatcroft, 39 L. T. Rep. (N. S.) 103. 


WILL. 


1. Construction of : absolute gift on trust; ‘ full confi- 
dence.”’—A testator gave all his real and personal 
estate to his wife “‘absolutely with full power for her 
to dispose of the same as she may think fit for the 
benefit of my family, having full confidence that she 
will do so."’ Held, that the wife took absolutely. 
(Lambe v. Eames, 25 L. T. Rep. (N. S.] 175; L. R., 6 
Ch. 597, followed. Cormick v. Tucker, L. R., 17 Eq. 
820, and Le Marchant v. Le Marchant, L. R., 18 Eq. 414, 
questioned.) Ch. Div., May 11, 1878. Re Hutchinson 
v. Tenant, 39 L. T. Rep. (N. 8.) 86. 

2. Family does not include wife.—In the case of a 
married man, ‘family ’’ means “ children,’ and does 
not include ‘ wife.’’ Ib. 


—_———__—____—. 


FINANCIAL LAW. 


N First National Bank of Cadiz v. Slemmons, decided 
by the Supreme Court of Ohio, on the 15th ult., it 
is held that where a national bank makes to one of its 
directors a loan of money, which, in amount, and in 
the rate of interest, is in contravention of the national 
banking act, the borrower is not estopped to defend 
against a recovery of interest. It isalso held that ifa 
payee take from the maker a promissory note, and at 
the same time surrender the maker’s note of an earlier 
date given for a loan of money, the facts and not merely 
what the payee called or considered the transaction, 
willdetermine whether it was a renewal of, or a pay- 
ment of the originalloan. The court further says that 
in rendering judgment on a promissory note given to 
anational bank, in renewal, into which note illegal 
interest on the original note was incorporated, the 
whole interest on both notes will be disallowed. Pay- 
ments made generally on a promissory note to ana- 
tional bank, which note embraces illegal interest, will 
be applied in satisfaction of the principal. 

—In Stahl v. Wolf, decided by the Supreme Court of 
Pennsylvania, on the 18th of June last, before matur- 
ity of a note, and after insolvency of maker and first 
indorser, holder said to defendant, ‘‘ How, is it going 
with the note?’’ Defendant replied, ‘‘ There must be 








an auditor appointed, and S. must hand in his claim, 
and what H.’s estate and K.’s will not reach I must 
pay.”’ The court held that to be a sufficient waiver of 
notice and demand, and promise to pay the note. 


> 


NEW BOOKS AND NEW EDITIONS. 


BIssELL’s REPORTS, VOLUME VII. 


Cases Argued and Determined in the Circuit and District 
Courts of the United States for the Seventh Judicial Cir- 
cuit. By Josiah H. Bissell, of the Chicago Bar, Official 
Reporter. Vol. VIL. 1874-1878. 

‘THE operation of the act of Congress of March 3d, 

1875, for the removal of causes from State to Fed- 
eral courts has rendered the litigation in the latter 
tribunals of much more general interest and has in 
consequence increased the value of the reports of 
cases adjudicated in them to the profession at large. 

The volume before us, which is chiefly made up of 

cases determined since the passage of the act men- 

tioned, contains a number of interesting decisions, 

among which we will notice these: The Buckeye, p. 

23: Negligence cannot be inferred from the fact that 

a vessel takes fire. The Manistee, p. 35: In cases of 

collision between ships where the fault of those man- 

aging the ship is flagrant, the doctrine of contributory 
negligence does not apply. Beckwith v. City of Racine, 

p. 143: A State Legislature may extinguish a municipal 

corporation and an action of law cannot thereafter be 

maintained against it for its indebtedness. Hyde v. 

First National Bank, p. 157: A bank, which receives 

notes from another bank to which the owner has in- 

trusted them for collection, is not liable to the owner. 

Farwell v. Curtis, p. 160: 1f a bank check is not pre- 

sented and payment demanded in the regular way, the 

loss, if the bank fails, falls on the holder. Uniled 

States v. Goldberg, p. 175: A mere agreement to com- 

mit an unlawful act does not constitute a conspiracy ; 

but if one party to the agreement acts it is the act of 
all. Forsyth v. State, p. 201: The boundary line of 
lands along a non-navigable lake is in the center of the 

lake. State of Indiana v. American Express Co., p. 

227: A State tax on goods carried through the State is 

unconstitutional. Curts v. Cisna, p. 260: An agent to 

pay taxes cannot acquire a title by the tax sale adverse 
to his principal. In re Weilzel, p. 289: A lunatic can- 

not commit an act of bankruptcy. In re Broich, p. 

303: An indorsed promissory note is not a secured 

claim within section 5075 of the Bankrupt Act. West. 

Union Tel. Co. v. At. & Pac. Tel. Co., p. 367: <A rail- 

road company may grant to a telegraph company the 

exclusive right to maintain its line on the lands of the 

railroad company. Lamb v. Bowser, pp. 315 and 372: 

The fact that a foreign insurance company has not 

complied with a State statute, compliance with which 

was prerequisite for its doing business in the State, 
will not invalidate a policy issued by it on property in 
that State. Mohr v. Manniere, p. 415: As to the gen- 
eral principles of law the Federal courts will not be 
bound by the decisions of the State courts. Pelleton 

y. Noble, p. 449: Federal courts have not exclusive 

jurisdiction of suits by and against national banking 

associations under U.S. R. S., § 629, cl. 10. In re Worth- 

ington, p. 455: The filing of a docket transcript of a 

judgment by the circuit clerk on Christmas day does 

not render the filing invalid to givealien. Secor v. 

Toledo, etc., Ry. Co.,p. 513: Interference by strikers 

with the operation of a railroad operated by a receiver 
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appointed by the court isa contempt of court. Inre 
Burrows, p. 526: A mortgage given in part to defraud 
creditors is void altogether. The reporting is inevery 
respect well done and the numerous notes“added by 
the reporter give increased value to the work. 


AMERICAN DECISIONS, VOLUME V. 


The American Decisions, containing all the Cases of General 
Value and Authority, decided in the Courts of the sev- 
eral States, from the earliest issue of the State Reports 
to the year 1869. Compiled and annotated by Jobn Prof- 
fatt, LL. B., Author of “A Treatise on Jury Trial,” etc. 
Vol. V. San Francisco: A. L. Bancroft & Company, 1878. 

This volume embraces decisions from the courts of 
eleven States, between the years 1806 and 1813. 
The reporting is as carefully and accurately done as in 
the preceding volumes of the series, and the notes 
appended to many of the cases display great learning 
and research, some of them being in fact concise treat- 
ises upon the questions they relate to. The note com- 
mencing upon page 321, upon the provision of the 
statute of frauds relating to undertakings to pay the 
debt of another, is an instance of this. The selections 
asawhole are well made. We thiuk, however, more 
cases from Johnson’s Reports should have been given, 
as the volumes of Johnson, from which the cases for 
this volume were taken, contain the decisions of Judge 
Kent, whose influence in moulding American law was 
very great. As to the cases appearing, we do not think 
Hawley v. Northampton, p. 66, is worth the space given 
it. In reference to the matter of selection, however, 
there will of necessity be a difference of opinion, a case 
which would strike one as important, being liable to 
be passed over by another equally competent to judge 
in the matter as of no value. The work of Mr. Proffatt 
in selecting, arranging and preparing his cases for pub- 
lication has been done in {a manner that leaves little 
room for improvement. 

HAMLIN’sS MAINE INSOLVENT LAws. 
The Insolvent Laws of Maine, with Notes of Decisions and 
lank Forms. By Charles Hamlin, Counselor at Law, 
Portland: Loring, Short & Harmon, 1878. 

The repeal of the bankrupt law has brought the 
various State enactments in relation to insolvency 
again into full force, and compilations of such enact- 
ments are needed by the profession in the several 
States. The volume before us contains the text of the 
Maine law with the decisions which have been made 
by the Maine courts and by the Massachusetts courts 
in cases undera similar insolvent law and those made 
by the Federal and other courts upon provisions of 
the bankrupt law of like character. The work of the 
compiler has been carefully done and the volume can- 
not fail to be of great value to the profession in Maine 
and in other States having similar insolvent laws. 


———— 
CORRESPONDENCE. 


ELLswortH v. LocKwoop. 
To the Editor of the Albany Law Journal: 

Srr—I had supposed Ellsworth v. Lockwood, 42 N. Y. 
89, had settled the law in this State, upon the question, 
whether a junior judgment creditor or mortgagee 
could compel the assigument of a prior mortgage after 
it was due. But the language of Judge Earl in Frost 
v. Yonkers Savings Bank, 70 N. Y. 561, would seem to 
indicate otherwise. In the former case it was dis- 








tinctly held that a party holding a junior mortgage 
must also be a surety for the prior mortgage debts to 
entitle him to compel an assignment of such mortgage; 
and that being a junior mortgagee did not of itself 
make him such surety. Yet in the latter case Judge 
Earl, without dissenting from the doctrine of Ells- 
worth v. Lockwood, or referring to the distinction laid 
down in that case, decides that a junior mortgagee 
standing in precisely the same attitude toward the 
prior mortgage, as was the case in Ellsworth v. Lock- 
wood, “had the right to redeem from defendant's 
mortgage and have the same assigned to him.” Is not 
Elisworth v. Lockwood virtually overruled ? 
Yours very truly, B. 
Utica, N. Y., November 1, 1878. 
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NOTES. 


HE Attorney-General has decided that a national 
bank cannot deduct as exempt from Federal taxa- 
tion the bonds of the District of Columbia, which are 
issued under Federal legislation, and for the payment 
of which the United States is made liable. ——The Com- 
missioner of Patents reports 14,100 patents granted for 
the year ending June. Receipts, $734,888. Expendi- 
tures, $665,906; 1,505 trade-marks were registered. 
The Geneva correspondent of the London Times 
says, that a strange law suit has arisen out of the late 
manceuvres of a portion of the Swiss army, near Mo- 
rat. During the operations Herr Miiller, ex-judge 
and commandant of a battalion in the Steinhtusen 
brigade, recommended his men to abstain from drink- 
ing the beer of the Bihlen brewery on the ground that 
it was likely to injure their health and render them 
less able to support their fatigue of marching and the 
weight of their accoutrements. The proprietor of the 
brewery, feeling himself much aggrieved at this order, 
and on the plea that it has operated greatly to his 
detriment, has brought an action against Herr Miiller, 
laying his damages at a rather considerable sum. The 
beer, which has been submitted to analysis, is pro- 
nounced by experts to contain no ingredients injuri- 
ous to health. On the other hand it is contended that 
when an officer on service orders or advises his men in 
good faith to abstain from the use of such food or 
drink as he may think likely to impair the value of 
their services to the State, it is not right that he should 
be exposed to the annoyance of an action at law, much 
less that he should be liable to be mulcted in heavy 
damages. The case excites much interest among oflfi- 
cers in the army of the Confederation. 


Mrs. Belva- Lockwood, who is an attorney at law in 
full communion with the Washington bar, went, a few 
weeks ago, into the court of Judge Magruder, of the 
Seventh Judicial Circuit of Maryland, and there at- 
tempted to act as an attorney. But the court would 
not permit her to do so, but ungallantly lectured her 
after this manner: “ God,”’ said he, ** has seta bound for 
woman. She was created after and isa part of man. 
The sexes are like the sun and moon moving in their 
different orbits. The greatest seas have bounds, and the 
eternal hills and rocks that are set above them cannot 
be removed.’’ When the court finally adjourned Mrs. 
Lockwood attempted to address the ladies and gen- 
tlemen who were present, but a bailiff prevented her 
from making any speech in the court room. 
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CURRENT TOPICS. 


ee Court of Appeals has at last passed upon the 

constitutionality of the Civil Damage Law, that 
statute being pronounced valid in the case of 
Bertholf v. O’ Rielly, which appears elsewhere in our 
present number. This case involves every point 
wherein the constitutionality of the law would be 
liable hereafter to be questioned, it being by the 
owner of property injured by a drunken man against 
the owner of real estate wherein the liquor causing 
the drunkenness was sold. The ground on which 
it was claimed that the act was invalid was that it 
violated the constitutional prohibition against tak- 
ing property without due process of law by operating 
to restrain the lawful use by an owner of real estate 
of his property by attaching to a particular use of 
it a liability which amounts to a prohibition of such 
use, and by creating a right of action unknown to 
the common law and subjecting the property of one 
person to be taken for injuries resulting from the 
act of another. The court, however, holds that this 
objection to the law was not well taken, that the 
Legislature having a right to regulate the traffic in in- 
toxicating liquors can impose upon those who 
engage in it such liabilities as it sees fit, and the 
circumstance that the value of property is impaired 
by such legislation does not render it invalid. The 
court, however, considers the act an extreme exer- 
cise of legislative power, an opinion which will be 
shared by every unprejudiced person. The decision 
settles, at least so far as this State is concerned, one 
of the most important constitutional questions ever 
presented before our courts. The case of Munn v. 
Illinois, 4 Otto, 118, settled a question of great 
moment in relation to the limits imposed by the 
Federal Constitution upon the legislative powers of 
the States, the present one decides one of no less 
moment in relation to the limits imposed upon such 
powers by State constitutions. The long delay of 
the court in passing upon this case is somewhat 
remarkable inasmuch as there was no dissent from 
the conclusion reached. 


The case of Volans v. Owens, decided at the same 
time, and which is also reported in this number, 
passes upon a less important question arising under 
the Civil Damage Law, the court deciding that in 
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order to maintain the action on the ground of loss 
of support, it is necessary where'the action is brought 
by a parent of the intoxicated person to prove that 
there is an actual loss of support, mere relationship 
and the fact that the parent and son lived together 
not being enough. In the case of Hillv. Berry, also 
decided at the same time, the same rule is apptied 
to an action by a wife for injury to her means of 
support from the intoxication of her husband, These 
decisions will tend to prevent the bringing of specu- 
lative suits in behalf of the relatives of drunkards, 
and will diminish in some degree the oppressive 
operation of the law. 


An important question was raised during the 
week before United States Commissioner Hallett of 
Boston, as to the construction and constitutionality 
of sections 2026 and 5523 of the United States 
Revised Statutes. These sections provide for the 
verification of the registration lists, and impose a 
penalty forrefusing to answer “ any inquiry lawfully 
made.” A number of persons were proceeded 
against for having refused to answer questions put 
to them by the supervisors at their places of resi- 
dence or of business, It was objected on their behalf 
by General Butler that the supervisors had no right 
to go to any man already registered; that the law 
applies solely to what is done at the time and place 
of registration; and that, even if it were otherwise, 
the law would be unconstitutional, as it would com- 
pel a man to answer questions which might tend to 
criminate him. The Commissioner decided that the 
law was so plain as not to require construction, and 
that under it, the supervisors have the right to make 
the inquiries of the persons registered at any time 
and place, and that refusal to answer involves the 
penalty. The Commissioner added: “I am follow- 
ing out the precedent of the Chief Supervisors of 
New York and Brooklyn, which I never heard called 
in question in any court. This is Mr. Davenport’s 
mode of procedure; that is no particular authority 
perhaps, but it has never been called in question 
that I am aware of.” The constitutional question 
the Commissioner could not pass upon. The law, 
section 2026, certainly does authorize the super- 
visors to cause the lists “to be verified by proper 
inquiry and examination at the respective places by 
them assigned as their residence;” but there is 
room for much doubt, whether this would authorize 
the examination of the person himself concerning 
whom the inquiry was made. The question will 
be tested in the Boston cases. 


The curious assertion has been made by the news- 
papers that because the Stewart cadaver was stolen 
for purposes of blackmail, the law provides no 
penalty, Admitting the alleged purpose to have 
been the real one, the case would still fall within 
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2 R. S. 688, § 18, which imposes both fine and 
imprisonment for removing dead bodies ‘‘for the 
purpose of selling the same” or “from mere wan- 
tonness.” The purpose alleged was to extort money 
from the friends of the deceased, or, in other words, 
to compel them to buy back the cadaver, a ‘‘ pur- 
pose of selling ” within the statute. But aside from 
this, the wrongful removal of a dead body was an 
indictable offense at common law. In Regina v. 
Sharpe, Dearsley & Bell, 160, a man was indicted 
and convicted, of a misdemeanor, for disinterring 
and removing, without authority, the body of his 
mother, and the conviction was sustained, although 
the removal was properly and decently made and 
for the purpose of burying the body by the side of 
the prisoner’s father, recently deceased. See, also, 
Regina v. Feist, id. 590; Commonwealth v. Cooley, 10 
Pick. 39. In 4 Black. Com. 236, 237, stealing a 
corpse is mentioned as a matter of great indecency; 
and the law of the Franks is mentioned which 
directed that a person who had dug a corpse out of 
the ground in order to strip it, should be banished 
from society, and no one suffered to relieve his 
wants till the relatives of the deceased consented 
to his re-admission. It was a felony at common law 
to steal the shroud or apparel from a dead body. 1 
Hale’s P. C. 515; 1 Russell on Crimes, 629; 3 Dane’s 
Abr. 13. And it is so, also, under the statutes of 
this State. 

Judge Dyer of the United States District Court 
for the Eastern District of Wisconsin decided on 
Tuesday last, in Leidersdorff v, Flint, that the United 
States statutes relating to trade-marks are unconsti- 
tutional, being in excess of the powers delegated to 
the Federal government, and that therefore he had 
no jurisdiction of an action between citizens of the 
same State to enjoin the infringement of a trade- 
mark. The Constitution gives Congress the power 
to regulate commerce among the States, and ‘‘ to 
promote the progress of science and useful arts, by 
securing, for limited times, to authors and inventors, 
the exclusive right to their respective writings and 
discoveries.” Judge Dyer held that the protection 
of trade-marks was authorized by neither of these 
provisions, nor by any other provision of the Con- 
stitution. This opinion has been entertained by 
many eminent lawyers, and it now has the sanction 
of one of the most acute and able judges on the 
Federal bench. 


The Committee of Arrangements of the State Bar 
Association close their invitations to the Annual 
Meeting, which is to be held on Tuesday evening 
and Wednesday of next week, in the following 
words: 


“One of the most important objects of the State 
Bar Association is to afford an opportunity fora 
freer interchange of ideas, and for more intimate 
relations among the members of the profession; to 





create a spirit of professional brotherhood —a 
stronger regard by the profession for the profession ; 
and to ‘‘elevate the standard of integrity, honor 
and courtesy;” and to this end the Association 
seeks to bring within its ranks all that is intelligent, 
all that is honest, all that is honorable in the pro- 
fession. Every member of the Bar of the State, 
therefore, whether he be now a member of the Asso- 
ciation or not, who sympathizes with that object, is 
invited to be present at the meeting.” 


The question as to whether stockholders of a bank 
organized under the laws of this State, and not issuing 
what are known as bank bills, are individually liable 
for the debts of the bank, has been discussed to 
some extent in the public press, the recent failure 
of a State bank at Troy giving occasion for such 
discussion. The laws regulating the subject are, first, 
the provision contained in section 7 of Article 8, of 
the Constitution, that ‘‘the stockholders in every 
corporation, etc., for banking purposes, issuing bank 
notes, or any kind of paper credits, to circulate as 
money, etc., shall be individually responsible to the 
amount of their respective shares of stock in any 
such corporation, etc., for all its debts and liabilities 
of every kind,” and second, the provision contained 
in Laws of 1849, chapter 226, section 1, making 
the stockholders of a corporation for banking pur- 
poses ‘‘issuing bank-notes, or any kind of paper 
credits to circulate as money,” liable individually to 
the extent of their respective shares of stock. Both 
these provisions, it will be seen, limit the individual 
liability of stockholders to a case where the bank 
issues paper credits designed to circulate as money. 
Under the provisions of the State law, banks may 
do this. The Federal statutes, however, while not 
directly forbidding the issue of circulating notes by 
State banks, by a discriminating taxation render 
such issue unprofitable. The stockholders of a State 
bank, organized since the passage of the Federal 
enactments mentioned, and which of course has 
never exercised the privilege of issuing notes, or 
other instruments designed to be used as money, 
would appear not to be liable for the debts of the 
bank. The issue of certificates of deposit, de- 
signed merely as evidences of debt, or drafts on other 
banks, designed to facilitate exchanges, would not 
render it liable even though such certificates or drafts 
should be used by the holders, in the place of money. 
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NOTES OF CASES. 


[* Harris v. Mobbs, decided by the Common Pleas 

Division of the English High Court of Justice 
on the 18th of June last, a house-van, with plough- 
ing gear attached, was left for some hours on some 
grass at the side of a road. A mare that was being 
driven along the road in a cart shied at the van, 
bolted and kicked, throwing the driver out of the 
cart, and kicking him on the knee so badly as to 
occasion erysipelas, of which he died. In an action 
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by his executors, under Lord Campbell’s act, the 
jury found that the van was left where it stood un- 
reasonably and negligently; that there was some 
appreciable danger in leaving it standing there, but 
not more so than if it had been in motion traveling 
along the road with horse power; that the death of 
the deceased was due to the van being where it was, 
and to the inherent vice of the mare that he was 
driving; and that there was no contributory negli- 
gence in the deceased. The court held upon these 
findings, that there was an unlawful obstruction of 
the road, which caused the accident, and that, con- 
sequently, the owner of the van was liable. It is 
an old and well-settled rule that whoever, without 
special authority, materially obstructs a highway or 
renders its use hazardous, is liable to an action by 
any one who sustains a special injury thereby. Com- 
monwealth v. King, 13 Metc. 115; City of Baltimore 
v. Marriott, 9 Md. 160; Hart v. Mayor of Albany, 9 
Wend. 607; Rex v. Pedley, 6 C. & P. 292. There- 
fore one who digs a ditch in the highway or lays logs 
or material upon it, though only for temporary con- 
venience (Dygert v. Schenck, 23 Wend. 446; Bush v. 
Steinman, 1 Bos, & Pul. 404), or blocks up the street 
an unreasonable time in unloading or loading goods 
(People v. Cunningham, 1 Den. 524; Rex v. Jones, 3 
Campb. 230), or does any thing which renders the 
highway less safe and commodious for travelers, is lia- 
ble for the consequences. Peckham v. Henderson, 27 
Barb. 207; Rex v. Egerly, 3 Salk. 183. That objects 
having a tendency to frighten horses are obstructions 
has been decided in numerous cases. Dimmock v. 
Suffield, 30 Conn. 129; Roy v. Manchester, 46 N. H. 
59; Darling v. Westmoreland, 52 id. 403; Davis v. 
Leominster, 1 Allen, 318; Phillips v. Veazie, 40 Me. 
96; Currier v. Lowell, 16 Pick. 170. See, also, note 
of case to Bennett v. Lowell, ante, p. 303, 


In Flint v. Pere Marquette Railway Oo., 37 Mich. 
111, it is held that a railway company carrying bag- 
gage free is held to no greater diligence than any 
other gratuitous bailee. In the case of passengers 
carried free there is a duty to carry safely independ- 
ent of contract which the carrier owes, not exclu- 
sively to the person carried but also to the State 
itself. The courts have, therefore, held carriers to 
a strict responsibility in such cases. See Nolton v, 
West. Railroad (o., 15 N. Y. 444; Perkins v. N. Y. 
Cent. Railroad Co., 24id. 196. In Jacobus v. St. Paul, 
ete., Railroad Co., 20 Minn. 125; 18 Am. Rep. 260, 
it was held that in the carriage of passengers the 
carrier is bound to exercise the same degree of 
care for a gratuitous passenger as would be required 
in the case of a passenger paying fare, and is held 
to the same liability, and a condition in the pass on 
which the passenger rides does not absolve the car- 
rier from liability. See, also, Ohio and Mississippi 
Ry. Co. v. Selby, 17 Am. Rep. 719; Railroad Co. v. 





Lockwood, 17 Wall. 357; 10 Am. Rep. 366. But in 
Gallen v. Lond. & N. W. Railway, L. R., 10 Q. B. 
212, one traveling on a drover’s pass, wherein the 
railroad company were exempted from liability, was 
held not entitled to recover for an injury caused by 
the negligence of the company. To the same effect 
is Poucher v. New York Cent. R. R. Co., 49 N. Y. 
263; 10 Am. Rep. 364. In Railway Co. v. Stevens, 
95 U. 8. 655, the free pass received by a passenger 
who was traveling upon business for the railroad 
company did not render him a gratuitous passenger 
so as to be estopped by the conditions exempting 
from liability upon the pass, As will be seen, the 
courts are not in harmony as to the liability of a 
carrier for injury to passengers who ride upon passes 
at their own risk, but the rule as to the gratuitous 
carriage of goods, in the absence of a special under- 
taking, is that he is liable for gross negligence. 
Angell on Carriers, § 20; Coggs v. Bornard, 2 Ld. 
Raym. 909, and note to case; 1 Sm. Lead. Cas. 
96; Knowles v. Atlantic Railroad, 38 Me. 55; Me- 
Donough v. Robinson, 26 Vt. 316; Langley v. Brown, 
1 Moore & P. 583; Shells v. Blackburne, 1 H. Bl. 
158. 


In Chicago & N. W. Railway Co. v. Bayfield, 37 
Mich. 205, which was an action under a statute of 
Michigan, giving to the widow or next of kin of one 
killed by the negligence of a railroad company 
damages measured by the ‘‘ pecuniary injuries” 
resulting to them, the trial court charged the jury 
that in making the estimate of damages, they might 
take into consideration the pecuniary circumstances 
of tle family of deceased at the time of his death. 
This was held by the Supreme Court to be error. 
In support of the instruction given by the trial 
court, there is a dictum in Potter v. Chicago & N. 
W. Ry. Co., 21 Wis. 372, under a similar statute 
which implies that the pecuniary circumstances of 
the family may be taken into consideration in the 
estimate of damages. And, it is said, that evi- 
dence of pecuniary circumstances in some cases 
must be received because it tends to establish a 
moral obligation to demand assistance in the future 
from one at the time incapable of giving it, as when 
the person killed is a very young child, and at the 
time contributing nothing in aid of any one, 
Ewin v. Chicago, etc., Ry. Co., 38 Wis. 618; Burley 
v. Cine., etc., Ry. Co., 4 Biss. 480; Chicago v. Powers, 
42 Ill. 169. In Dalton v. Southwestern Ry. Co., 4C. 


B. (N. 8.) 215, it was held that damages are to be 
measured by the reasonable expectation of pecuni- 
ary advantage by the relation remaining alive. See, 
also, Franklin v. Southeastern Ry. Co., 3 H. & N. 
211. The wealth of defendant has been held to be 
no measure of the loss sustained. Conant v. Griffin, 
48 Ill. 410. See, also, Pennsylvania Railroad Co, v. 
Zebe, 33 Penn. St. 818; Belknap v. Bost. & Maine 
Railroad Co., 49 N. H. 358; Hunt v. Chic. & N. W. 
Ry. Co., 26 Iowa, 363; Guengerech v. Smith, 34 id, 
848; Karney v. Pailsey, 138 id. 89. 
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MECHANICS’ TOOLS. 


ig looking over the subject of statutory exemp- 
tions from execution, of late, we have been 
somewhat amused by the different interpretations 
which courts have put upon some words, as for ex- 
ample, the word “mechanic.” It would naturally 
be supposed that the meaning of this word is set- 
tled beyond cavil. Webster defines it, ‘‘a person 
whose occupation is to construct machines, or 
goods, wares, instruments, furniture, and the like.” 
But in the construction of the statutes in question, 
the courts have been so liberal as to strain this word, 
as it seems to us, beyond its normal capacity, and 
to embrace within its scope some occupations which 
can hardly be said, in the proper and ordinary use 
of language, to be ‘‘ mechanical.” For instance, 
in the case of Mazon v. Perrott, 17 Mich. 332, the 
court hold that a dentist is to be regarded as a 
‘* mechanic,” within the intent of the statute. The 
court observe: ‘‘ A dentist in one sense is a profes- 
sional man, butin another sense his calling is mainly 
mechanical, and the tools which he employs are 
used in mechanical operations. Indeed, dentistry 
was formerly purely mechanical, and instructions 
in it scarcely went beyond manual dexterity in the 
use of tools; and a knowledge of the human system 
generally, and of the diseases which might affect 
the teeth and render an operation important, was 
by no means considered necessary. Of late, how- 
ever, as the physiology of the human system has 
become better understood, and the relations of 
the various parts and their mutual dependence 
become more clearly recognized, dentistry has 
made great progress as a science, and its prac- 
titioners claim, with much justice, to be classed 
anong the learned professions. It is nevertheless 
true that the operations of the dentist are for the 
most part mechanical, and, so far as tools are em- 
ployed, they are purely so, and we could not 
exclude these tools from the exemption which the 
statute makes, without confining the construction 
of the svatute within limits not justified by the 
words employed.” 

On the otner hand, in Whitcomb v. Reid, 31 Miss. 
567, the court say: ‘‘A dentist cannot be properly 
denominated a ‘mechanic.’ It is true that the prac- 
tice of his art requires the use of instruments for 
manual operation, and that much of it consists in 
manual operations; but it alsoinvolves a knowledge 
of the physiology of the teeth, which cannot be 
acquired but by a proper course of study; and this 
is taught by learned treatises upon the subject, and 
as a distinct though limited department of the 
medical art, in institutions established for the pur- 
pose, It requires both science and skill, and if such 
persons could be included in the denomination of 
‘mechanics,’ because their pursuit required the use 





of mechanical instruments, and skill in manual ope- 
ration, the same reason would include general 
surgeons under the same denomination, because the 
practice of their profession depends in a great 
degree upon similar instruments and operative skill. 
Nor could such a pursuit properly be said to be a 
trade.” 

Here we have both sides of the question judicially 
presented, and we must vote with Mississippi. The 
only operations of dentistry that seem to us to be 
mechanical are those connected with the manufacture 
of artificial teeth. It is unquestionable that one 
who makes cork limbs or glass eyes is a ‘‘ mechanic,” 
and the mere operation of making artificial teeth is 
mechanical; but the fitting of such teeth requires so 
much knowledge of the human body as to remove it 
from the domain of mere mechanical art, and to 
render it a species of surgery, like the operation of 
forming a new skin from pieces of skin taken from 
other living persons. A surgeon constructs a new 
nose over a silver plate, and sews a wound, and 
wires together a fractured limb to assist the process 
of knitting, and trepans a skull, and we do not 
denominate these operations mechanical. Certainly, 
the removal of the whole or part of a diseased tooth 
is no more mechanical than the surgical operation of 
removing a portion of the diseased jaw itself, and 
the question of the propriety of removing a tooth 
sometimes involves the exercise of considerable phy- 
siological knowledge. So of the treatment of the 
nerves of the teeth. It is true that we usually speak 
of a dentist’s tools, and of a surgeon’s instruments, 
but the latter are really just as much tools as the 
former. A chiropodist is defined ‘“‘a surgeon for 
the feet,” and so could scarcely be regarded as a 
mechanic ; and yet his calling involves much less 
professional knowledge than, and is commonly 
regarded as much inferior to, the occupation of a 
dentist. The numerous ‘‘colleges of dentistry” 
would feel quite hurt by the imputation that their 
graduates are ‘*mechanics,” and so, we suppose, 
would the profession at large, especially those who 
have taken their degree, and write themselves 
D. D. S. But, these honors have to be paid for, 
just asthe lawyer, of whom we recently heard, 
who, resenting the inquiry by the innkeeper, whose 
guest he was, if he was a ‘‘commercial traveler,” 
was charged a dollar a day extra for his pride. 

As to the words ‘‘ furniture,” “ tools,” or ‘‘imple- 
ments,” “ necessary to a trade or business,” there 
has been an extreme liberality of construction. 
Possibly a piano may reasonably be called an ‘‘im- 
plement ;” certainly not “furniture,” or a “ tool.” 
Amend v. Murphy, 69 Ill. 337. And a cornet may 
be a tool of trade. Baker v. Willis, 123 Mass. 194. 
Doubtless a merchant’s commercial books, counting- 
house furniture, and iron safes, may be regarded as 
‘+ instruments necessary for the exercise of the trade 
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or profession.” Harrison v. Mitchell, 13 La. Ann. 
260. Soa shovel, pickaxe, dung fork, and hoe are 
“tools of occupation.” Pierce v. Gray, 7 Gray, 
67. But how about a farmer’s plough, cart wheels 
and rigging, harrows, drags, etc., which have been 
held ‘‘ tools?” Wilkinson v. Alley, 45 N. H. 551. 
Webster detines a fool, ‘‘an instrument of manual 
operation.” Printing presses, cases and types may 
come within this definition. Patten v. Smith, 4 
Conn. 450. A fisherman’s net and boat have been 
held tools, Sammis v. Smith, 1 T. & C. 444. The net 
certainly is, but is the boat? The boat comes nearer 
to it, at all events, than cart wheels, harrow or drag. 
A milliner’s clock, stove, screen, pitcher, and table 
cover must have been regarded ‘‘fixtures;” cer- 
tainly not tools nor implements. Woods v. Keyes, 
14 Allen, 236. In regard to a book-binder’s stove, 
desk, etc., it has been said, ‘‘ being common to 
most kinds of business, they cannot in any proper 
sense be said to be the tools of any particular 
trade.” Seeley v. Gwillim, 40 Conn. 106. A canal 
boatman’s tow line was exempted as a working tool 
(Fields vy. Moul, 15 Abb. 6), but what then is manual 
about it, unless the claimant was destitute of a 
horse and towed his boat by hand, we fail to see. 
A hunter’s gun, where there is no statute exempting 
arms, is very properly regarded as a tool. Choate 
v. Redding, 18 Tex. 581. Thus we have soldiers 
taught the “manual of arms.” But the longest 
stretch of construction that we know of is that 
which holds a watch, hung up in the house of a 
family having no clock, or necessary to the prosecu- 
tion of the debtor’s business, to be a working tool. 
Bitting v. Vandenburgh, 17 How. (N. Y.) 80. A 
decidedly more reasonable view, it seems to us, is 
taken in Rothschild v. Bolten, 18 Minn. 361, where 
it is held that a cigar maker’s watch, used to time 
his workmen, is not exempt as an instrument used 
and kept by the debtor for the purpose of carrying 
on his trade. The court say: ‘‘It is not kept or 
used for the purpose of carrying on his trade, i. ¢., 
to make cigars with, but for his own convenience 
in keeping the account between himself and those 
by whom he makes cigars. His workmen could 
make as many and as good cigars, if he were to 
keep their time, and ‘regulate his duties,’ whatever 
that may mean, by the sun.” 
ee 
INSTITUTES OF EQUITY AS REVEALED 
THROUGH ITS LEADING MAXIMS. 
BY JOHN ORDRONAUX. 


III. 


WHERE THERE IS EQuAL EQUITY, THE LAW 
PREVAILS. 


HE office of equity as universally established, being 
to supplement the deficiencies of the law, or to 
mitigate its rigors, there must be some evident dispro- 
portion of rights in foro conscientie between the par- 





ties litigant in order to make a case upon which equity 
can act. Whenever such a condition is absent, and 
there is equal equity, the law naturally and necessarily 
prevails, because of its ability to furnish all the reme- 
dies to which either party may be entitled. Hence 
follows the maxim as above. 

In Fitzsimmons v. Ogden and al., which was an action 
on a bill praying for a conveyance by the defendants 
of all the land to which certain trustees were entitled 
according to its real boundaries, upon the trustees pay- 
ing such proportion of the money due upon a judgment 
(which was prior in date to the conveyance made to 
such trustees) as was fairly chargeable on their land, 
and for general relief, the court said, whether an equity 
arising toa third person who claims the chose in action 
and whose title depends upon a secret trust and con- 
fidence between him and the ostensible assignee, has 
equal equity with the person who afterward purchases 
the judgment bona fide and without notice of a fact 
not disclosed by the previous assignments, is a question 
which the court deems it unnecessary to decide, be- 
cause, though the equity of the trustees and the Hol- 
land company should be admitted to be equal, yet the 
latter have acquired another title to the subject in 
controversy, which a court of equity will never dis- 
turb. They, or rather their trustee, have got the 
fruits of their execution, and have obtained the legal 
estate in the land, on which the judgment gave them 
only a lien. Having at least equal equity with the 
trustees, it was perfectly justifiable in them to obtain 
a superiority by buying in the legal estate.* 

So, also, where a plaintiff has a full title to the relief 
he prays, and the defendant can set up no defense in 
bar of that title, yet if the defendant has an equal 
claim to the protection of a court of equity to defend 
his possession, as the ‘plaintiff has to the assistance of 
the court to assert his right, the court will not inter- 
pose on either side, because there the equities are 
equal.+ 

Hence, if a purchaser or incumbrancer for a valuable 
consideration, without notice of any prior claim, 
should have command over the legal estate by any 
means available at law, a court of equity will not inter- 
fere on behalf of another who has instituted legal pro- 
ceedings upon an intermediate title, notwithstanding 
that it might be equally good, to prevent the former 
from defending his possession, by setting up any legal 
impediment to the plaintiff's claim, even although it 
should be an outstanding satisfied term.+ 

The same rule governs whenever the equities of the 
parties are equal, and a fortiori where that of the 
plaintiff at law is inferior to that of the defendant. Nor 
will equity lend its aid against a party in possession 
where the equities are equal, although he should not 
have actually got in a prior legal estate to protect it, 
provided he has a better right to call for the same than 
his adversary. § 





* 7 Cranch, 18. 

+ Mitford’s Eq. Pl. 274; Jerrard v. Saunders, 2 Vesey, Jr. 
454; 2 Story’s Eq. Jur. 1502, 5; Wood v. Mann, 1 Sumner, 507; 
McNeil v. Magee, 5 Mason, 269; Vattier v. Hinde, 7 Peters, 
252; Boone v. Chiles, 10 id. 177; Payne v. Compton, 2 Younge 
& C. 457: Gait v. Osbaldiston, 5 Madd. 428; and 1 Russ, 158. 

¢Jeremy’s Eq. Jur. 285; Leighton v. Leighton, 1 P. Wms. 
671; Willoughby v. Willoughby, 1 T. R.763; Barney v. Luckett, 
1Sim. & Stu. 419, 420; Sugden on Vendors, 787; Grosvenor 
v. Allen, 9 Paige, 74. 

§ Jeremy’s Eq. Jur. 286; Wilker v. Bodington, 2 Vern. 600; 
Mole y. Smith, 1Jac. & W. 605. 
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This decision may be said to rest upon the positive 
morality of equity, which tends to discourage needless 
lawsuits, where the equities are in the main equal, 
although at law something might still be established 
against the title of a defendant in possession. For if 
@ party has asserted no better right than possession to 
vindicate his title, he has omitted to do that without 
which his title may some day be questioned ; and yet 
equity will, as in the case above cited, sustain him, 
because it does not favor disturbing the possession of 
any party where his right to make it perfect is a bet- 
ter one than that of his adversary. Nor is this a prin- 
ciple born of modern ethics, for the same rule is laid 
down in the Digest (Lib. 50, 17, 128), in the maxim, in 
pari causa possessor potior haberi debet. 


Equity FAVORS ASSENT TO LEGACIES — ATTORN- 
MENT — LIVERY —SEISIN AND REPUBLICATION OF 
A WILL. 


A devises lands and then makes a mortgage thereof 
in fee. This is a revocation in law, but otherwise in 
equity. The Master of the Rolls was of opinion that 
a mortgage should be a revocation pro tanto only, 
and in regard there were four or five witnesses who 
swore that after this mortgage the testator declared 
his former will should stand, the Master of the Rolls 
thought that was a new publication of the will, and 
then certainly, the equity of redemption well passed, 
though it was objected, that such parol declarations, 
since the statute of frauds and perjuries, would not 
amount to a new publication, and he said, thereswere 
four things which equity favored, viz: liverie, attorn- 
ment, assent to legacies, and the new publication ofa 
will, and in either of those cases a slender evidence 
would serve turn.* 


EQUITY CANNOT CHANGE THINGS, NOR MAKE THEM 
ACT CONTRARY TO THEIR ESSENTIAL NATURES 
AND PROPERTIES. 

A court of equity can no more let a man in, to defeat 
an estate upon a power of revocation, without a due 
execution of the power, than the common law could 
let a man in, to defeat an estate upon condition, 
without performance of the condition; or than a court 
of equity can let a man in, to defeat a voluntary con- 
veyance, without a power of revocation, for it is all 
but acondition which must be performed, or no ad- 
vantage taken of it; and acourt of equity may do great 
things, but it cannot alter things, or make them ope- 
rate contrary to the essential natures and properties.+ 

This maxim strongly illustrates the principle that 
the office of equity is to supplement law and to help 
carry into effect conditions whose variable interpreta- 
tion might be made evasive of their legitimate intent. 
Hence it puts limitations upon the abuse of powers, 
which, at law, are general in scope and indefinite as to 
time of execution, by assigning to them the obligation 
of what Mr. Austen calls positive moral rules,¢ or 
rules set by men to men, as distinguished from laws 





*1 Vernon, 330, Hall v. Dench. 

So not only a mortgage in fee but a conveyance in fee for 
payment of debts is a revocation pro tanto only in equity, 
provided testator remains seized of the same estate. Wil- 


liams v. Owen, 2 Ves. Jun. 600; Cave v. Holford, 3 Ves. 654; 
Temple v. Duchess of Chandos, id. 685; Harwood v. Oglan- 
der, 6 id. 198; 8 id. 106; Vaweer v. Jeffrey, 16 id. 519; 2Swan, 
268; Carte v. Carte, 38 Atk. 179. 

+8 Chan. Cas. 67. 
. Province of Jurisp. vol. 1, § 144. 





enacted by political superiors. The performance of 
any condition established between parties is therefore 
the initial duty which it requires at the hands of any 
one exercising a power in a manner derogatory to the 
intent for which it was created. Thus without changing 
the scope of powers or their conditions, equity devel- 
ops their ultimate purpose under the light of its own 
interpretation. 

Revocations of wills are favored for the benefit of 
the heir.* Buta revocation is not to be ‘intended, 
any more than the disinherison of the heir. Making a 
codicil and annexing it to the will is no republication 
of the will.t Yet republication of wills is much 
favored in equity.$ 


Equity HAS A POWER, UPON CIRCUMSTANCES, TO 
RELIEVE AGAINST PENALTIES, JUDGMENTS AND 
EXECUTIONS, AND TO ABATE, MODERATE AND 
SOMETIMES DISCHARGE DAMAGES AND CosTs. 


The mortgagee had obtained judgment in ejectment 
and entered on the premises, and thereby prevented 
the creditors, who had subsequent securities, from 
entering; and suffered the mortgagor to take the 
profits. And now the other creditors coming to redeem, 
it was ordered that the mortgagee should be charged 
with all the profits he had or might have received from 
the time of his entry. || 


Equity DOES NOT RELIEVE, WHERE THERE IS 
RELIEF, OR MAY BE GOOD DEFENSE, AT LAW. 


Where there is no sufficient remedy at law, equity 
will grant one;% but where there is one, equity will 
not grant a further remedy, though that at law be not 
available,** and where no fraud or covin enters into a 
transaction, equity will not relieve.++ Thus matters 
of freehold are not properly determinable in equity, 
though they have been there determined, and matters 
properly determinable at law are not properly reliev- 
able in equity.t¢ 


EQUITY IS THE PROPER PLACE IN WHICH TO RE- 
LIEVE LEGATEES. 


A bequeathed a legacy and makes buron and feme 
his executors and dies; the baron afterward makes 
his will and makes the feme and his son executors and 
dies; the legatee of A exhibits his bill against the feme 
and her son setting forth the case ut supra, and 
chargeth, that the estate of A, liable to the payment 
of the legacy, is come all tothe hands of the feme and 
herson. The demurrer was by the son, for that the 
feme, who was the surviving executor of A, was only 
liable to his legacies, and the son being executor of one 
of A’s executors that died first, leaving an executor of 
Ato survive, was not privy in law, nor accountable 
for the estate of A, which, though it be so in point of 
law, yet inasmuch as it was charged that the son had 





*2 Mod. Cas. 71, 77. 

+ 2 Mod. Cas. 73. 

+ Prec. Chan. 441; 2 Vernon, 722. 

§ Alford v. Earle, 2 Vernon, 209; Hard. 784; 1 Vent. 341; 2 
Mod. 313; 3 Rep. Ch. 155, 161; Prec. Chan. 439; Barn. 191. 

| Coppring v. Cooke, 1 Vernon, 270; Chapman v. Tanner 
id. 267; Bentham v. Haincourt, Prec. Ch. 30; Powell’s Law 
of Mortg. 1031. 

* Thorndike v. Allington, 1 Ch. Cas. 79. 

** Boreman v. Yeat (cited in Davy v. Davy), 1 Ch. Cas. 145, 
147; Man v. Cob, id. 269. 

++ Nash v. Preston, Cro. Car. 190, 191. 

+¢Grounds & Rud. of Law, p. 79. 
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gotten the estate, the demurrer was overruled, the 
court declaring that the estate of A, in whosoever 
hands, ought to be liable to his legacies.* 


Equity PROPER INTERPRETER OF STATUTES. 


In Bolton v. Arme, the Lord Chancellor said, a court 
of equity was as proper a judge or interpreter of an 
act of Parliament as a judge at law.t But equity can- 
not add to a statute to make a saving which the statute 
hath not made; therefore an infant bound by statute 
of fines should not be helped even in equity.? In the 
United States, the rule as to the equity of statutes, de- 
spite much opposition, has steadily increased, and may 
be said to be firmly established, particularly in the 
interpretation of statutes applicable to procedure. § 
And in all cases where the mandate of a statute is 
simply directory, there the equity of the law will call 
for a liberal rather than a close interpretation. 


Equity REGARDS SUBSTANCE, NoT CEREMONY. 


Lands were devised to the feme for life, after to be 
sold by an executor for younger children’s portions; 
the executor dies; the feme dies; the younger children 
bring their bill against the heir, who demurred, be- 
cause but an authority in the executor, which is dead 
with him; but the demurrer was overruled. || 

In Beard v. Nuttall, 1 the plaintiff's husband, after 
marriage, entered into a voluntary bond to settle a 
jointure of the value of —— on his wife, and afterward 
settled lands of that value upon his wife in jointure, 
and thereupon the bond was delivered up to be can- 
celed. The husband dies, and the jointress is evicted. 
The bill was that the wife being administratrix of her 
husband might retain of her husband’s personal estate 
against the defendants, who claimed a share of the 
personal estate upon the statute of distributions, to 
the value of her jointure, there being no creditors in 
the case. The court ordered that in regard the plain- 
tiff was now become entitled to dower, that she should 
proceed at law for recovery thereof, and what the same 
should fall short in value of the jointure, should be 
retained by her out of the personal estate, notwith- 
standing the bond was after marriage and voluntary, 
and delivered up to be canceled; for an agreement, 
though voluntary under hand and seal, ought to be de- 
creed by this court, and the delivery up of the bond 
by a feme covert could no way bind her interest. 

There is no principle in equity better established 
than that asettlement after marriage in favor of wife 
and children, by a person not indebted at the time, 
and free from any badge of fraud, is good against sub- 
sequent creditors, although the settler should afterward 
become indebted.** A settlement after marriage being 
voluntary, it is held to be fraudulent in England 
against a purchaser, under stat. 27 Eliz.; although hus- 
band be not indebted at the time, it having been con- 
stantly re-affirmed by English courts that such a con- 
veyance, however free from actual fraud, is, by the 
operation of the statute, deemed fraudulent and void 





* Nicholson v. Sherman, 1 Ch. Cas. 57. 

+1 Ch. Cas. 53. 

¢ Cook v. Bampfield, id. 228. 

§ Sedgwick’s Stat. & Const. Law, p. 311, and ca. ci. 

i Carfout v. Carfoot, 1 Ch. Cas. $5. 

‘1 Vern. 427; | illers v. Beaumont, 1 Vern. 100, and ca. ci. ; 
Naldred v. Gilham, 1 P. Wms. 577; “Randal v. Randal, 2id. . 
467. 

** Stevens v. Olive, 2 Bro. Ch. Cas. 90. 





against a subsequent purchaser for valuable consider- 
ation, even when the purchase has been made with 
notice of the prior voluntary settlement.* The above 
doctrine has never been acquiesced in by American 
courts.+ They hold the contrary. 

Even judges, in the finding of verdicts, often more re- 
spect the substance than the circumstance; and there- 
fore, where the case concerneth the life of man, which 
is more favored than any thing in the world, the judges 
regard the substance and not the circumstance. ¢ 


Equity EXECUTES THE INTENT OF THE PARTIES. 


In all cases a court of equity is to consider what was 
the real intent of the testator. And they cannot de- 
clare a trust according to their own fancy, nor accord- 
ing to what the testator should have willed; for then, 
they, and not the testator, make the will. But they 
may, according to the real intention of the testator, 
declare a trust upon such will, though not contained 
in the will itself; which is in these three cases: 1. In 
the case of a fraud upon a legatee; 2. Where the 
words imply a trust for the relations; 3. In case of a 
legatee’s promising the testator to stand as a trustee 
for another.§ 

In Pockley v. Pockley, a party purchased an equity 
of redemption and died. Held, that the mortgage 
should not be paid out of the personal estate for the 
benefit of the heir, it not being the ancestor’s debt.|| 

In Cotton v. Iles, 1a mortgage in fee entered for a 
forfeiture, and after seven years’ enjoyment sold abso- 
lutely the land to I. 8. and his heirs. Held, that the 
estate should not be looked upon as a mortgage in the 
hands of I. 8., soas to make it part of his personal es- 
tate, but itshall be for the benefit of the heir. 

In Popham v. Banfield,** there was a devise of lands 
to the plaintiff and his heirs male, but the testator de- 
clared his will to be, that the plaintiff should have no 
benefit of this devise, unless the plaintiff's father 
should settle on the plaintiff two full thirds of his es- 
tate settled on the said father on his marriage. The 
father devised all his estate to the plaintiff, his son. 
First, for payment of his debts; then to the plaintiff 
for his life; remainder to his first and other sons in 
tail. 

The Lord Chancellor held: 

1. That this was not a trust, but an estate vested at 
law and well executed by the Statute of Uses. 

2. That this was a condition subsequent, and nota 
condition precedent. 

3. That the plaintiff, although by his father’s will he 
was made tenant for life only, whereas by the condi- 
tion he was to have had a greater estate, yet that was 
well enough and better answered the testator’s inten- 
tion than if the condition had been literally per- 
formed; the court declaring that if the substance of 
the condition was performed, it should serve turn. 





* Evelyn v. Templar, 2 Bro. Ch. Cas. 148 ; Doe v. Manning, 
9 East, 59; Nunn v. Wilsmore, 8 T. R. 528; Doe v. Martin, 1 
N. R. 332 ; Hill v. Bishop of Exeter, 2 Taunt. 69. For leading 
cases on statute 27 Eliz., vide Townsend v. Windham, 2 
Vesey, 10; Brain v. Carter, 5 id. 862; Halloway v. Millard, 1 
Madd. 414 ; Battersbee v. Farrington, 1 Swan, 106. 

+t Jackson v. Town, 4 Cowen (N. Y.), 599; Ricker v. How, 14 
Mass. 139; Cathcart v. Robinson, 5 Peters; 4 Kent, § 67. 

+9Coke, 112, a. 

§ Gilbert's Rep. p. 269; Wynnan v. Littlejohn, 1 Vern. 4, 

41 Vern. 36. 

{1 Vern. 271; Tothill (2d ed.), p. 181; 1 Vern. 48; id. 128. 

1 Vern. 79. 
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Equity RELIEVES WHERE THERE IS No REMEDY AT 
Law. 

In Dunewmban v. Stint, Ex’r, the defendant's testa- 
tor gave the plaintiff 1,0001. payable at twenty-one; 
the bill suggested the defendant wasted the estate, and 
prayed he might give security to pay the legacy when 
due, and the Master of the Rolls did accordingly decree 
the defendant to give security.* 

In Popley v. Popley, the question inter alia was, 
whether a sum of money was a debt or duty in law 
or equity, and being a charge in equity, a decree was 
that it shall be paid out of the personal estate, and 
lessen the widow’s customary moiety in the province 
of York. + 


EQUITY WILL NEVER DECREE A SUIT WHERE IT 
MAY DECREE A REMEDY. 


In Parker v. Dee, although the plaintiff had had dis- 
covery, which was insisted was the end of his suit, 
and so his bill to be dismissed, the Lord Keeper said: 
“As to dismission to law, because the plaintiff hath 
had discovery here, when the court can determine the 
matter, it shall not be an hand-maid to other courts, 
nor beget a suit to be ended elsewhere. + 


EQUITY WILL PREVENT OR REDRESS WRONGS AND 
MISCHIEFs. 

In all cases where the matter lieth in compensation, 
whether the condition be precedent or subsequent, 
equity will relieve.§ 

In Copping v. Cooke, the case was, that the mort- 
gagee had obtained judgment in ejectment, and en- 
tered on the mortgaged premises, and thereby pre- 
vented other creditors that had subsequent securities 
from entering, and yet' permitted the mortgagor to 
take the profits, and now the other creditors coming 
to redeem him, the court ordered the mortgagee 
should be charged with all the profits he had, or might 
have received since his entry.| 

Where a man has satisfied the obligation without 
taking an acquittance or having any other evidence 
thereof, so as he is without remedy at common law, 
yet he may be holpen by subpoena, as he may in many 
other cases where conscience serveth for him. Doct. 
and Stud., lib. 1, cap. 12. 

Equity hath jurisdiction to quiet men in their pos- 
session. Per Coke, 3 Bulst. 34. 


QUI PRIOR EST TEMPORE POTIOR EST JURE. 


“He who is first in time is first in right.” 

This maxim may be considered a necessary corollary 
to that which recites that “ vigilantibus non dormien- 
tibus subvenit lex,” or the generally received principle 
both in law as well as equity, that laches in the en- 
forcement of any right are presumptive evidence of 
distrust of its character on the part of the claimant. 
The fact that this presumption may be rebutted by 
such proofs as infancy, absence from the country, or 
ignorance of one’s rights, does not in the least degree 





* 1Chan. Cas. 121; Thorndike v. Allington, id. 79; Davy v. 
Davy, id. 144. 

+2Chan. Cas 84. 

+2 Chan. Cas. 200. 

§ Popham v. Banfield, 1 Vern. 83, and id. 167 ; Hayward v. 
Angell, id. 223. 

11 Vern. 230; Chapman v. Tanner, id. 267; Powell on 
Mortg. 1031-30. 





militate against the general principle governing courts 
in cases of laches, for interest reipublice ut sit finis 
litium, and quiet possession for a long period of years 
is a strong argument in favor of the right of such pos- 
session; hence courts never encourage sleeping upon 
one’s rights, but on the contrary, demand that they 
shall be speedily enforced. It is upon these principles, 
combining ethics with general expediency, that the 
maxim qui prior est tempore potior est jure finds its 
strongest foundation. 

But another and equally cogent reason for the re- 
cognition of this maxim in the practical application 
of equitable rights arises from the necessity of secur- 
ing some standard by which courts may be guided in 
assigning the relative place of such interests in the 
order of their value. In the nature of things there 
can be no better rule than that founded upon priority 
in time, since this tends to stimulate vigilance and to 
quiet possessory rights. 

In Berry v. The Mutual Ins. Co., which was a bill 
praying for the relief of a second mortgagee of an un- 
registered mortgage against a prior unregistered mort- 
gage, Chancellor Kent said: “If there be several 
equitable interests affecting the same estate, they will, 
if the equities are otherwise equal, attach upon it, ac- 
cording to the periods at which they commenced; for 
it is a maxim of equity as well as of law that qui 
prior est tempore potior est jure.” * 

It will be seen from the above discussion of the ju- 
dicial significance of the leading maxims in equity 
that originally the decisions of its courts, taking color 
from the ethical character of its jurisdiction alone, 
depended, as Lord Campbell informs us, upon ‘each 
chancellor’s peculiar notions of the law of God and 
the manner in which Heaven would visit the defend- 
ant for all the acts complained of in the bill.’”’+ In 
this way were laid the foundations of those insti- 
tutes of equity which have constantly been modified 
according to the progressive tendencies of the tribu- 
nals by which they have been expounded, and inas- 
much as that tendency has generally been toward an 
amplification of powers, in order to meet and miti- 
gate the rigors of technical applications of common- 
law principles, there has followed even a qualifying 
effect upon the interpretation of statutes, so that a 
new feature may be said to have been introduced in 
the exposition of our written law. Hence it is that 
while the wording of our statute law is, in certain re- 
spects, undoubtedly intended to exclude the necessity 
for any equitable construction, courts, nevertheless, 
have never hesitated, except in the single instance of 
penal statutes, in interpreting all laws, whether writ- 
ten or unwritten, by the standards of natural equity 
and public policy. Mr. Phillimore, in the introductory 
chapter to his Maxims of Jurisprudence, takes the 
ground that the very wording of the statute law ex- 
cludes all possibility of an equitable construction, but 
he is not sustained in this position by the history of 
judicial decisions in England. With the exception 
always of penal statutes, the current of judicature 
runs in the opposite direction. 





* 2 Johns. Ch. 608 ; Clarke v. Abbott, 2 Eq. Cas. Abr. 606, pl 
41; Bristol v. Hungerford, 2 Vern. 525; Symmes v. Symonds, 
1 Bro. P. C. 66; Brace v. Marlborough, 2 P. Wms. 492; Poillon 
v. Martin, 1 Sandf. Ch. 569; Van Rensselaer v. Stafford, 
Hopk. 569; Covell v. The Tradesmen’s Bank, 1 Paige, 131; At- 
lantic Ins. Co. v. Storrow, 1 Edw. 621. 

+ Lives of Lord Chancellors, vol. 1, chap. 26. 
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Yet it has been found necessary to circumscribe the 
domain even of equitable remedies, in order to pre- 
veut laches, and to discourage the stirring up of stale 
claims. Here, as elsewhere, it is found that partial 
evil may prove to be universal good, and by casting 
out a weak or doubtful claim, for technical reasons 
alone, give permanent quiet to a succession of per- 
sonal titles never before questioned. Expediency, 
under the form of public policy, is thus seen to find 
its way among the institutes of equity in order the 
better to make justice universal rather than partial. 
From the day when that noblest maxim in the firma- 
ment of jurisprudence, that ‘‘he who seeks equity 
must do equity’ was first promulgated, down to the 
time when a reward of merit was given to the vigilant 
doer alone, irrespective of the moral quality of the 
act, asin the maxims “ vigilantibus non dormientibus 
subvenit lea”? and ‘* qui prior est tempore potior est jure,” 
we can easily trace the change from a purely ethical 
jurisprudence to one recognizing expediency and pub- 
lic policy as co-efficients in the administration of hu- 
man justice. 

The above series of maxims, while they do not em- 
brace all which have been made the subject of inter- 
pretation in courts of equity, represent at least those 
which most commonly appear as ethical rules for their 
guidance. As such they may be styled the metewands 
of equity, because of the fact that their applicability to 
the principles of jurisprudence which they illustrate 
has always remained without impeachment. And if 
any legal dogmas can be held to be immutable against 
the variable tides of legislative enactment, or judicial 
renderings, it is surely they. Their foundations rest 
as wellin natural equity as in common sense and prac- 
tical justice, the best proof of which is that we have 
never been able to do without them. Whether orig- 
inating in the stoical philosophy of a Roman Pretor 
and embalmed in the immortal chapters of the Civil 
Law; whether applied by an Ecclesiastical Chancellor 
of the Middle Ages, flavoring them with the essence of 
a Christian morality; or, in later days, whether un- 
folded under the exigencies of a complex civilization, 
giving birth to questions as varied as those of a Credit 
Mobilier partnership; the limits of the franchise of an 
elevated railway in cities, or the infringement of a 
telegraph patent wherever a court of equity may be 
invoked, these maxims, like household words, will be 
found at some time to have their part in the formation 
of an abiding judgment. 


—_—- > 


THE CIVIL DAMAGE LAW CONSTITUTIONAL. 


NEW YORK COURT OF APPEALS, NOV. 12, 1878. 


BERTHOLF V. 





O’ REILLY. 

The statute known as the Civil Damage Law (Laws 1873, 
chap. 646) is a constitutional enactment. 
_— under Laws 1873, chap. 646, against the 

owner of real estate for the loss of a horse which 
had been over driven by plaintiff's son who had be- 
come intoxicated by liquor sold by the lessee of such 
real estate. ‘The facts appear in the opinion. 
ANDREWS, J. Thisand other cases which have been 
argued and are awaiting the decision of the court, pre- 
sent the question of the constitutionality of the “ act 
to suppress intemperance, pauperism and crime,” 
passed April 29, 1873, commonly known as the Civil 
Damage Act. Some of the causes before us are actions 





against the vendors of liquors sold to be drank by the 
purchasers, and causing intoxication and consequential 
injury to the plaintiffs. 

This action is brought by the plaintiff against the 
defendant as the landlord of hotel premises, let with 
knowledge that intoxicating liquors were to be sold 
thereon by the lessee, to recover the value of a horse 
owned by the plaintiff, and which died in consequence 
of having been overdriven by the plaintiff's son while 
in a state of intoxication produced in part by liquor 
sold him by the lessee at his bar on the leased prem- 
ises. The essential facts, as established by the ver- 
dict of the jury, may be briefly stated. 

The defendant, when the act in question was 
passed, was the owner of a hotel building and premises. 
In June, 1875, he leased them to one Firnhaber, know- 
ing that the lessee intended to occupy the building for 
a hotel and boarding-house, and sell intoxicating 
liquors therein. The lessee entered into possession 
and opened a bar in the hotel, and with the defend- 
ant’s knowledge commenced selling liquors therefrom. 
On Sunday, July 18, 1875, the plaintiff's son, who was 
residing with his father, informed him that he had 
some business with a person residing about four miles 
from the father’s residence, and thereupon, with the 
plaintiff's knowledge, took his horse and buggy and 
drove away. 

He did not go to the place where he informed the 
plaintiff he intended to go, but went to the village 
where Firnhaber’s hotel was located, and to the hotel, 
and there purchased and drank whisky several times 
at the bar, and then drove to a neighboring village and 
drank again, and returned to Firnhaber’s, drinking 
again on his return. He became, in consequence of 
these repeated potations, intoxicated, was arrested for 
disorderly conduct in the streets, and after being 
detained in custody for a time was discharged, 
and in the evening started for home, and the horse, 
soon after it reached the plaintiff's house, died. The 
jury have found, and the evidence fully justifies the 
finding, that it died from overdriving by the plaintiff's 
son, and that his treatment of the horse was caused 
by his intoxication. 

Firnhaber had no license to sell intoxicating liquors, 
It was understood between him and the defendant, 
when the lease was made, thut a license was to be pro- 
cured, and the defendant informed him that he would 
see that he had one. The plaintiff's sou was of in- 
temperate habits, and at one time had been an inmate 
of an inebriate asylum. The plaintiff recovered a ver- 
dict for the value of the horse. 

It cannot be disputed that the facts found bring the 
case within the terms of the statute, and authorize 
the recovery, if the law itself is valid. 

The act gives to every husband, wife, parent, guar- 
dian, employer or other person *‘ who shall be injured 
in person or property, or means of support, by any 
intoxicated person, or in consequence of the intoxica- 
tion’ of any person a right of action against any per- 
son who shall, by selling or giving away intoxicating 
liquors, have caused the intoxication, in whole or in 
part; and declares that ‘‘ any person or persous own- 
ing or renting, or permitting the occupation of any 
building or premises, and having knowledge that in- 
toxicating liquors are to be sold thereon, shall be liable, 
severally and jointly with the person or persons sell- 
ing or giving intoxicating liquors aforesaid, for all 
damages sustained, and for exemplary damages.” 

All the elements of the landlord’s liability under 
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the act exist in this case, viz.: The leasing of prem- 
ises with knowledge that intoxicating liquors were 
to be sold thereon; the sale by the tenant producing 
intoxication; and the act of the intoxicated person 
causing injury to the property of the plaintiff. 

The question we are now to determine is, whether 
the Legislature has the power to create a cause of ac- 
tion for damages in favor of a person injured in per- 
son or property by the act of an intoxicated person, 
against the owner of real property, whose only con- 
nection with the injury is that he leased the premises 
where the liquor causing the intoxication was sold or 
given away, with knowledge that intoxicating liquors 
were to be sold thereon. 

To realize the full force of this inquiry, it is to be 
observed that the leasing of premises for the sale of 
liquors thereon is a lawful act, not prohibited by this 
or any other statute. The liability of the landlord is 
not made to depend upon the nature of the act of the 
tenant, but exists irrespective of the fact whether the 
sale or giving away of the liquor was lawful or unlawful; 
that is, whether it was authorized by the license law of 
the State, or was made in violation of that law. Nor does 
the liability depend upon any question of negligence 
of the landlord in the selection of the tenant, or of 
the tenant in selling liquor. Although the person to 
whom the liquor is sold is at the time apparently a 
man of sober habits, and, so far as the vendor knows, 
one whose appetite for strong drink is habitually con- 
trolled by his reason and judgment, yet if it turns out 
that the liquor sold causes or contributes to the intoxi- 
cation of the person to whom the sale or gift is made, 
under the influence of which he commits an injury to 
person or property, the seller and his landlord are by 
the act made jointly and severally responsible. The 
element of care or diligence on the part of the seller 
or landlord does not enter into the question of lia- 
bility. The statute imposes upon the dealer and the 
landlord the risk of any injury which may be caused 
by the traffic. It cannot be denied that the liability 
sought to be imposed by the act is of a very sweeping 
character, and may, in many cases, entail severe pecu- 
niary liability, and its language may include jcases 
not within the real purpose of the enactment. The 
owner of a building who lets it to be occupied for the 
sale of general merchandise, including wines and 
liquors, may, under the act, be made liable for the 
acts of an intoxicated person, where his only fault is 
that he leased the premises for a general business, in- 
cluding the sale of intoxicating liquors, in the same 
way as other merchandise. The liability is not re- 
stricted to the results of intoxication from liquors 
sold or given away to be drank on the premises of the 
seller. 

There is no way by which the owner of real prop- 
erty can escape possible liability for the results of in- 
toxication where he leases or permits the occupation 
of his premises, with the knowledge that the business 
of the sale of liquors is to be carried on on the prem- 
ises, whether alone or in connection with other mer- 
chandise, or whether they are to be sold to be drank 
on the premises or to be carried away and used else- 
where. 

His only absolute protection against the liability 
imposed by the act is to be found in not using or per- 
mitting the premises to be used for the sale of intoxi- 
cating liquors. 

The question whether {the act under consideration 
is a valid exercise of legislative power is to be deter- 





mined solely by reference to constitutional restraints 
and prohibitions. The legislative power has no other 
limitation. If an act can stand when brought to the 
test of the Constitution, the question of its validity 
is at an end, and neither the executive nor judicial de- 
partment of the government can refuse to recognize 
or enforce it. The theory that laws may be declared 
void when deemed to be opposed to natural justice 
and equity, although they do not violate any con- 
stitutional provision, has some support in the dicta 
of learned judges, but ,has not been approved, so far 
as we know, by any authoritative adjudication, and is 
repudiated by numerous authorities. Indeed, under 
the broad and liberal interpretation now given to con- 
stitutional guaranties, there can be no violation of 
fundamental rights by legislation which will not fall 
within the express or implied prohibitions and re- 
straints of the Constitution; and it is unnecessary to 
seek for principles outside of the Constitution under 
which such legislation may be condemned. 

The main guaranty of private rights against unjust 
legislation is found in that memorable clause in the 
Bill of Rights, that no person shall ‘** be deprived of 
life, liberty or property without due process of law.” 
Const., art. 1,86. This guaranty is not construed in 
any narrow or technical sense. The right to life may 
be invaded without its destruction. One may be de- 
prived of his liberty in a constitutional sense without 
putting his person in confinement; and property may 
be taken without manual interference therewith, or 
its physical destruction. 

The right to life includes the right of the individual 
to his body in its completeness and without dismem- 
berment; the right to liberty, the right to exercise his 
faculties and to follow a lawful vocation for the sup- 
port of life; the right of property, the right to ac- 
quire power and enjoy it in any way consistent with 
the equal rights of others, and the just exactions and 
demands of the State. 

The comprehensive scope of the guaranty of private 
property finds many illustrations in the judicial decis- 
ions in our State. The limit placed upon the power 
of taxation is an instance. The right of taxation is 
an attribute of sovereignty, without which govern- 
ments would be powerless and organized society could 
not exist, and itis said to be unlimited. But this is 
only true when it is exercised for a public purpose. 
The taking of private property for a private purpose, 
under the guise of taxation, is no less a violation of 
the Constitution than if the property of A was at- 
tempted to be transferred to B by the mere force of a 
legislative mandate. 

It is upon this principle that we have recently held 
in the case of Weismer v. Village of Douglass, 64 N. Y. 
91, that a law involving taxation in aid of a private 
enterprise and business was unconstitutional and 
void, 

In Wynehamer v. The People, 13 N. Y. 378, the sanc- 
tity of private property and the efficiency of consti- 
tutional guaranties for its protection, under whatever 
guise it is attempted to be assailed by legislation, was 
most ably and amply vindicated. The provisions in 
the act then under consideration were held to deprive 
persons owning intoxicating liquors at the time of its 
passage, of their property, although their title might 
not be affected by the act, or the property itself, in ite 
material substance, taken or destroyed. ‘‘ There 
may,” says Miller, J., in Pumpelly v. Green Bay Co. 
13 Wall. 177, ‘‘be such serious interruption to the 
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common and necessary use of property as will be 
equivalent to a taking, within the meaning of the 
Constitution ;’’ and this observation is warranted by 
the general tenor of judicial authority. 

Admitting, as we do, the soundness of this inter- 
pretation, and fully approving it, we come back to the 
proposition that no law can be pronounced invalid, 
for the reason simply that it violates our notions of 
justice, is oppressive and unfair in its operation, or 
because, in the opinion of some or all of the citizens of 
the State, it is not justified by public necessity, or de- 
signed to promote the public welfare. We repeat, if it 
violates no constitutional provision it is valid and 
must be obeyed. The remedy for unjust or unwise 
legislation, not obnoxious to constitutional objections, 
is to be found in a change by the people of their rep- 
resentatives, according to the methods provided by 
the Constitution. 

There are two general grounds upon which the act 
in question is claimed to be unconstitutional: First, 
that it operates to restrain the lawful use of real prop- 
erty by the owner, inasmuch as it attaches to the par- 
ticular use a liability, which substantially amounts to 
a prohibition of such use, and, as to the seller, imposes 
a pecuniary respousibility, which interferes with the 
traffic in intoxicating liquors, although the business is 
authorized by law. And, second, that it creates a 
right of action unknown to the common law, and sub- 
jects the property of one person to be taken in satis- 
faction of injuries suffered by another remotely re- 
sulting from an act of the person charged, which act is 
neither negligent nor wrongful on his part, but which 
may be in all respects in conformity with law. The 
act, it is said, in effect authorizes the taking of private 
property without ‘“‘due process of law,’’ contrary to 
article one, section six, of the Constitution, and is also 
a violation of the first section of the same article, 
which declares that ‘*‘no member of this State shall be 
disfranchised or deprived of any of the rights or priv- 
ileges secured to any of the citizens thereof, unless by 
the law of the land or the judgment of his peers.”’ If 
the act is ‘‘due process of law,” within the sixth sec- 
tion of the first article, it is manifest that it is valid 
within the other sectiou to which reference is made. 

The right of the State to regulate the traffic in in- 
toxicating liquors within its limits has been exercised 
from the foundation of the government, and is not 
open to question. The State may prescribe the per- 
sons by whom andjthe conditions under which the traffic 
may be carried on. It may impose upon those who 
act under its license such liabilities and penalties as in 
its judgment are proper to secure society against the 
dangers of the traffic and individuals against injuries 
committed by intoxicated persons under the influence 
of, or resulting from their intoxication. 

The licensee, by accepting a license and acquiring 
thereby a privilege from the State to engage in the 
traffic, a privilege confined to those who are licensees, 
and withheld from all other citizens, takes it subject 
to any conditions which the Legisiature may attach to 
its exercise. He consents to be bound by the condi- 
tions when he accepts the license; and the State is the 
sole judge of the reasonableness of the conditions im- 
posed. And the power of the Legislature, as a part of 
the excise system, to impose the liabilities imposed by 
the act in question, upor licensed dealers, as a condi- 
tion of granting the license, cannot, we think, be 
questioned. 


A party cannot object, upon constitutional grounds, 
to a liability which he has voluntarily assumed in con- 
sideration of a benefit conferred, and one may re- 
nounce even a constitutional provision made for his 
own benefit. The extent to which the Legislature has 
heretofore gone in imposing restrictions or liabilities 
upon licensees may be seen by reference to the Excise 
law of 1857 (chap. 628), many provisions of which are 
to be found in earlier legislation. Section 10 prohibits 
the sale of liquor on credit to any person other than 
lodgers, and avoids all securities taken therefor. Sec- 
tion 19 gives a penalty of fifty dollars to a wife against 
a dealer in intoxicating liquors, who shall sell or give 
intoxicating liquor to a husband after complaint made 
and notice given as provided by the section, anda like 
penalty is given under similar circumstances for sell- 
ing or giving away intoxicating liquor to a wife or 
minor child. Section 28 contains the germ of the act 
now under consideration. It provides that any person 
who shall sell strong or spirituous liquor to any of the 
individuals to whom it is declared by the act unlaw- 
ful to make such sale, ‘‘shall be liable for all damages 
which may be sustained in consequence of such sale,’”’ 
to be recovered by the party sustaining the injury, or 
by the overseer of the poor for his benefit. 

The act of 1873 cannot, however, be sustained in all 
its aspects, at least upon the theory that the liability 
imposed by the act is a condition of a privilege granted 
by the State. This cannot be affirmed in respect of 
the liability of the landlord, whose right to lease his 
property belongs to him as an incident to ownership. 
The responsibility imposed is not confined to cases of 
unlawful sales of liquor, or to sales made by licensed 
vendors. Any person selling or giving away liquor, 
which causes intoxication and consequent injury, is 
made liable under the act. 

The broad question is presented, whether the act 
transcends the limits of legislative power in subject- 
ing a landlord to liability, under the circumstances 
mentioned in the act. Does the act, in effect, deprive 
him of his property without ‘‘ due process of law,”’ in 
the sense of the Coustitution? If the act can be sus- 
tained as to the landlord, it is clearly valid as to all 
other persons; and its validity as to the landlord is the 
question directly presented in this case. 

We need not enter into any elaborate discussion of 
the meaning of the words “ due process of law.’’ This 
has been done in numerous judicial decisions. They 
are held, under the liberal interpretation given to them, 
to protect the life, liberty and property of the citizen 
against acts of mere arbitrary persons, in any depart- 
ment of the government. Denio, J., in Westervelt v. 
Gregg, 12 N. Y. 212. These are the fundamental civil 
rights, for the security of which society is organized; 
and all acts of legislation which contravene them are 
within the prohibition of the constitutional guaranty. 
In judicial proceedings, ‘“‘ due process of law ”’ requires 
notice, hearing and judgment; in legislative proceed- 
ings, conformity to the settled maxims of free govern 
ments, observance of constitutional restraints and re- 
quirements and an omission to exercise powers apper- 
taining to the judicial or executive departments. It is 
as difficult as it would be unwise, to attempt an exact 
definition of theirscope. Their application, in a par- 





ticular case, must be determined when the question 
arises, and, in the absence of exact precedents, courts 
must determine the question upon a consideration of 
the general scope of legislative power, the practice of 
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governments, and in view of the conceded principle 
that individual rights may be curtailed and limited to 
secure the public welfare and the equal rights of all. 

** Due process of law, in each particular case, means,” 
says Judge Cooley, “such an exertion of the powers of 
government as the settled maxims of the law sanction, 
and under safeguards for the protection of individual 
rights as those maxims prescribe for the class of cases 
to which the one in question belongs.” 

The right to life, liberty and property is not absolute 
or uncontrollable. The qualification in the bill of 
rights implies that the deprivation of those rights may 
be due process of law; and governments could not be 
maintained in the absence of the power somewhere to 
regulate the relations of individuals to the State, and to 
each other. Life, liberty or property may be forfeited 
for cause. Private property may be taken for public 
use, on condition of compensation, or by taxation, or 
it may be transferred by judicial process, for the satis- 
faction of private contracts or as a compensation for 
private wrongs and injuries. 

The purpose of the act in question, as indicated by 
its title, is the suppression of ‘intemperance, pauper- 

‘ism and crime.” It cannot be denied that these are 
public purposes within the legitimate scope of legisla- 
tion, nor can it be doubted by any observing and intel- 
ligent person that the use of intoxicating liquors is the 
fruitful source of many of the evils which afflict soci- 
ety. Pauperism, vice and crime are the usual con- 
comitants of the unrestrained indulgence of the appe- 
tite for strong drink. Impoverishment of families, the 
imposition of public burdens, insecurity of life and 
property, are consequent upon the prevalence of the 
great evil of intemperance. If the Legislature was 
impotent to deal with the traffic in intoxicating liquors 
or powerless to restrain or regulate it in the interest of 
the community at large, because legislation on the 
subject might, to some extent, interfere with the use 
of property or the prosecution of private business, the 
Legislature would be shorn of one of its most usual and 
important functions. But, as we have said, the right 
of the Legislature to regulate the traffic is shown by 
the uniform practice of the government. It may not 
only regulate, but it may prohibit it. This was declared 
after solemn argument and mature deliberation, in 
one of the propositions adopted by this court in Wyne- 
hamer v. People, subject only to qualification that the 
prohibition shall not interfere with vested rights of 
property. The same principle was declared in the case 
of Metropolitan Board of Health v. Barrie, 34N. Y. 
657 ; and that the legislative power extends to the entire 
prohibition of the traffic has been recently adjudged 
by the Supreme Court of the United States. 

It is quite evident that the act of 1873 may seriously 
interfere with the profitable use of real property by the 
owner. This is especially true with respect toa build- 
ing erected to be occupied as an inn or hotel, and 
especially adapted to that use, where the rental value 
may largely depend upon the right of the tenant to 
sell intoxicating liquors. The owner of such a build- 
ing may well hesitate to lease his property, when by so 
doing he subjects himself to the onerous liability im- 
posed by the act. The act, in this way, indirectly 
operates to restrain the absolute freedom of the owner 
in the use of his property, and may justly be said to 
impair its value. But this is not a taking of his prop- 
erty within the meaning of the Constitution. He is 


not deprived either of the title or the possession. The 





use of his property for any other lawful purpose is un- 
restricted, and he may let or use it as a place for the 
sale of liquors, subject to the liability which the act 
imposes. 

The objection we are now considering would apply 
with greater force to a statute prohibiting, under any 
circumstances, the traffic in intoxicating liquors, and 
as such a statute must be conceded to be within the 
legislative power, and would not interfere with any 
vested rights of the owner of real property, protected 
by the Constitution, although absolutely preventing 
the particular use, a fortiori, the act in question does 
not operate as an uulawful restraint upon the use of 
property. 

That a statute impairs the value of property does 
not make it unconstitutional. All property is held 
subject to the power of the State to regulate or con- 
trol its use. to secure the general safety and the public 
welfare. ‘‘We think it is a settled principle,’’says Chief 
Justice Shaw, in Commonwealth v. Alger, 7 Cush. 84, 
“growing out of the nature of well-ordered civil so- 
ciety, that every holder of property, however abso- 
lute and unqualified may be his title, holds it under 
the implied liability that his use shall not be injurious 
to the equal enjoyment of others having an equal 
right to the enjoyment of their property, nor injuri- 
ous to the rights of the community. All property is 
held subject to those general regulations which are 
necessary to the common good and general welfare.” 
Judge Redfield, in a passage often cited with approval, 
speaking of the police power, says: ‘“ By this general 
police power of the State persons and property are sub- 
jected to all kinds of restraints and burdens, in order 
to secure the general comfort, health and prosperity 
of the State; of the perfect right of the Legislature 
to do which no question ever was or upon acknowl- 
edged general principles can be made.’’ Thorpe v. 
Rut. & Burl, R. R.Co., 27 Vt.140. The police power, 
so called, inheres in every sovereignty, and is essential 
to the maintenance of public order and the preservation 
of mutual rights from the disturbing conflicts which 
would arise in the absence of any controlling, regulat- 
ing authority, and has been constantly exercised by 
the Legislature in a great variety of cases. We need 
not enumerate the subjects in relation to which this 
power has been exercised. We shall content our- 
selves by referring to two cases, recently decided by 
the Supreme Court of the United Stntes, to show how 
far courts have gone in upholding legislation affecting 
private rights and property, as a due exercise of the 
police power residing in the State. Those cases are 
The Slaughter House Cases, 16 Wall. 36, and Munn v. 
State of Illinois, 4 Otto, 114. The first case involved 
the question of the validity of a statute of Louisiana, 
passed in 1869, granting to a corporation, created by 
the act, the exclusive right for twenty-five years to 
have and maintain slaughter-houses, landings for cat- 
tle, and yards for inclosing cattle intended for sale or 
slaughter, within the parishes of Orleans, Jefferson 
and St. Bernard, a territory containing over a thou- 
sand square miles, including the city of New Orleans 
and a population of several hundred thousand per- 
sons, and prohibiting all other persons from building, 
keeping or having slaughter-houses, landings or yards 
for cattle intended for sale or slaughter, within these 
limits; and requiring that all cattle and other ani- 
mals, intended for sale or slaughter within that dis- 
trict, should be brought to the yards and slaughter- 
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houses of the corporation; and, authorizing the cor- 
poration to exact certain fees for the use of its 
wharves, and foreach animal slaughtered. It appeared 
that when the act was passed there were within this 
territory a thousand or more persons engaged in the 
preparation and sale of animal food, many of whom 
owned slaughter-houses and yards for the prosecution 
of their business. The act was entitled, ‘‘An act to 
protect the public health, etc.,” and the court held it 
valid as a police regulation. That the act seriously 
interfered with the prosecution of a lawful business 
by a large number of people and greatly impaired the 
value of slaughter-house property, is evident. But 
the majority of the court were of the opinion that the 
act was not void, either as creating a monopoly, or as 
depriving the persons affected by it of their property, 
within the meaning of the Constitution. 

In Munn v. State of Illinois, the court sustained an 
act of the Legislature of Illinois prescribing a maxi- 
mum rate of charges for the handling of grain, in ware- 
houses in that State, and requiring warehouses to pro- 
cure a license, and authorizing its revocation, and 
prohibiting the carrying on the business of warehous- 
ing grain, in any warehouse, without such license, or 
after its revocation. The act was held to be valid as 
well as to warehouses built before as to those which 
might be built after the act was passed. The right of 
the State to make the regulations contained in the acts 
was put upon the ground that the subject was one 
involving the public interest and the general welfare. 
Waite, Ch. J., in delivering the opinion of the court, 
said—‘‘ When one devotes his property to a use in 
which the public have an interest, he, in effect, grants 
to the public an interest in that use, and must submit 
to be controlled by the public for the common good, to 
the extent of the interest he has thus created.” 

These cases may perhaps be deemed to have carried 
the right of legislative interference with private rights 
and property to its utmost limit, but they illustrate 
the scope of the police power in legislation; and the 
reports abound in decisions which show that the State 
has authority to regulate the use and enjoyment of 
property and the control of private business in many 
ways, ‘‘ witbout coming in conflict with any of those 
constitutional principles which are established for the 
protection of private rights or private property.” 

The right of the Legislature to contro] the use and 
traffic in intoxicating liquors being established, its 
authority to impose liability upon those who exercise 
the traffic, or who sell or give away intoxicating drinks, 
for cousequential injuries to third persons, follows as 
a necessary incident. And the act of 1873is not invalid 
because it creates aright of action, and imposes a lia- 
bility not known to the common law. Thereis no such 
limit to legislative power. The Legislature may alter 
or repeal the common law. It may create new offenses, 
enlarge the scope of civil remedies, and fasten respon- 
sibility for injuries upon persons against whom the 
common law gives no remedy. We do not mean that 
the Legislature may impose upon one man liability 
for an injury suffered by another with which he had 
noconnection. But it may change the rule of the com 
mon law, which looks only to the proximate cause of 
the mischief, in attaching legal responsibility, and 
allow a recovery to be had against those whose acts 
contributed, although remotely, to produceit. This is 
what the Legislature has done in the act of 1878. That 
there is, or may be a relation, in the nature of cause 





and effect between the act of selling or giving away 
intoxicating liquors, and the injyries for which a rem- 
edy is given, is apparent; and upon “this relation the 
Legislature has proceeded in enacting the law in ques- 
tion. It isan extension, by the Legislature, of the 
principle expressed in the maxim, “ sic utere tuo ut 
alienum non laedas,”’ to cases to which it had not before 
been applied; and the propriety of such an application 
is a legislative and nota judicial question. 

It is said that the statute imposes a liability for the 
consequences of a lawful act. But the Legislature, 
having control of the subject of the traffic and use of 
intoxicating liquors, may make such regulations to 
prevent the public evils and private injuries resulting 
from intoxication as in its judgment are calculated to 
accomplish this end. It may prohibit the selling or 
giving away of liquor, or it may, while not interfer- 
ing with the liberty of sale or use, guard against the 
dangers of an indiscriminate traffic, and induce cau- 
tion on the part of those who engage in the business, 
by subjecting them to liabilities for consequential in- 
juries. 

The act of 1873 does not deprive the seller, who is 
made liable under the act, of his property without 
due process of law. It authorizes it to be appropri- 
ated in the due course of judicial proceedings, for the 
satisfaction of injuries resulting from intoxication 
caused by his act. The Legislature has said that 
the seller may be treated as the author of the in- 
juries, and we think this was within the legislative 
powers. 

The liability imposed upon the landlord for the acts 
of the tenant is not a new principle in legislation. His 
liability only arises when he has consented that the 
premises may be used as a place for the sale of liquors. 
He selects the tenant, and he may, without violating 
any constitutional provision, be made responsible for 
the tenant’s acts committed with the use of the leased 
property. 

In Dobbins v. United States, recently decided by the 
United States Supreme Court, a distillery with the 
real and personal property used in connection there- 
with, had been seized and condemned to be forfeited 
for the violation by a lessee of certain provisions of 
the act of Congress regulating the business of dis- 
tilling. No fraud was imputed to the owner of the 
premises, and he was not charged with any complicity 
with the tenant in violating the law. The owner ob- 
jected, that his property could not be forfeited for the 
acts of the tenant, committed without his knowledge 
orconsent. But the court affirmed the decree of con- 
demnation; and in his opinion, Clifford, J., says: 
“The legal conclusion must {be that the unlawful acts 
of the distiller bind the owner of the property in re- 
spect to the management of the same, as much as if 
they were committed by the owner himself. Power 
to that effect the law vestsin him by virtue of his 
lease; and if he abuses his trust it is a matter to be 
settled between him and his lessor; but the acts of 
violation, as to the penal consequences to the prop- 
erty, are to be considered just the same as if they were 
the acts of the owner.” 

Our conclusion is that the act of 1873 is a constitu- 
tional enactment. It is, doubtless, an extreme exer- 
cise of legislative power, but we cannot say that it 
violates any express or implied prohibition of the 
Constitution. 

There are some subordinate questions presented as 
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grounds for the reversal of the judgment. They were 
considered by the General Term, and we concur in its 
conclusions in respect to them. 

The judgment must be affirmed, with costs. 

Allconcur. Hand, J., not in court at time of argu- 
ment. 

———_¢—___—_. 
CIVIL DAMAGE LAW—INJURY TO MEANS 
OF SUPPORT MUST BE PROVED. 
NEW YORK COURT OF APPEALS, NOVEMBER 12, 1878. 
VOLANS V. OWEN. 


The Civil Damage Law (Laws 1873, chap. 646), in giving a 
right of action for injury to the * means of support” of 
a wife, etc., creates a new cause of action unknown to 
the common law. 

But in the case of a father who sues for injury to his means 
of support caused fy the sale of liquor to his son, there 
must be proof that his means of support are injured by 
the intoxication resulting from such liquor. 

—— by a father under Laws 1873, chap. 646, for 
injury to his means of support by the sale of liquor 

to his minor son. The opinion states the case. 

ANDREWS, J. The question of the constitutionality 
of the Civil Damage Law has been decided at this term 
in the case of Bertholf v. O’ Rielly. The additional ques- 
tion in this case relates to the right of the plaintiff, 
upon the facts proved, to recover damages for injury 
to his means of support. 

The plaintiff's minor son, a young man about twenty 
years of age, living with his father, in September, 1874, 
went to Ogdensburg and procured, at various hotels 
and saloons in that place, intoxicating liquors, and be- 
coming intoxicated, fell and injured his head. In con- 
sequence of the debauch and injury he became sick, 
aud for several months was confined to his bed in his 
father’s house. The plaintiff was subjected to med- 
ical and other expenses of the son's illness, and was 
deprived, during the time, of the services which the 
son had been accustomed to render him upon his farm. 
The defendants sold to the son a pint of the liquor 
which caused his intoxication. The plaintiff owned 
and cultivated a farm of over one hundred acres. 
There is no other evidence of his pecuniary condition. 
It does not appear whether he depended for his sup- 
port upon the proceeds of the farm, or that the labor 
of the son was necessary for that purpose, or that the 
charges to which he was subjected, by reason of his 
son’s illness, diminished his income below the amount 
required for his support. Upon this state of facts, 
the defendant’s counsel, at the close of the proof, re- 
quested the court to charge the jury that the onus was 
upon the plaintiff of proving that he had sustained 
damage in his means of support, by reason of the in- 
toxication and consequent illness of the son, and that 
no proof that he had sustained such damage had been 
given. The court refused so to charge and the defend- 
ant’s counsel excepted. We think the exception was 
well taken. 

One of the grounds urged in support of this exception 
is that the injury, for which an action lies under this 
statute, must be one for which, by the pre-existing 
law, a remedy by action existed. It is claimed that 
the act does not create a cause of action for an injury 
not before remediable by action, and that the only 
change wrought by the act was to extend the pre-exist- 
ing remedy, so as to make the vendor of liquors and 
the landlord, under the circumstances specified in the 
act, liable for injuries committed by an intoxicated 








person, instead of confining the remedy to the imme- 
diate wrong-doer, according to the general rule of the 
common-law. This construction of the statute is in- 
admissible. Both direct and consequential injuries 
arejplainly included in the remedy given, and the Legis- 
lature, by giving aright of action for injury to “means 
of support ’’— a cause of action unknown to the com- 
mon law—evidently intended to create a new 
ground and right of action. The case of a husband, 
having a wife and family dependent upon him for 
support, and who, by reason of intoxication, becomes 
incapacitated to labor, and neglects to provide for them 
or squanders his substance, and reduces thereby his 
family to penury and want, is within the act, although 
the facts would not constitute an actionable injury 
before the statute. It is quite plain that cases of this 
kind were in the contemplation of the Legislature, 
when the words were used. The words, “means of 
support”’ in connection with the designation of persons 
in whose favor the remedy is given, viz.: husband, 
wife, child, parent, etc., denote that it was not alone 
a common-law injury, or an injury before reme- 
diable by action, to which the statute was intended to 
apply. The exception cannot therefore be sustained 
upon the ground first stated. But we think the excep- 
tion was well taken, for the reason that there was no 
evidence that the plaintiff was injured in his ‘‘means 
of support,’’ by or in consequence of the intoxication 
of his son, within the meaning of the statute. The 
words are new in legal enactments, and have no settled 
legal meaning. We shall not undertake to define the 
cases to which they apply. Their scope can best be 
determined as the cases arise. But we are of opin- 
ion that where injury to ‘‘means of support’”’ is the 
gravamen of the action, the plaintiff, in order to main- 
tain the action, must show that, by or in consequence of 
the intoxication or the acts of the intoxicated person, 
his accustomed means of maintenance have been cut off 
or curtailed, or that he has been reduced to a state of 
dependence, by being deprived of the support which 
he had before enjoyed; and that, in this case, the 
plaintiff cannot recover for loss of service or the ex- 
penses of his son’s illness, under the words ‘‘ means of 
support,’’ without proof that the services were neces- 
sary to his support, or that the charge brought upon 
him, by his son’s illness, diminished his means, so as 
to render them inadequate therefor. 

The primary purpose of the Legislature, in giving a 
right of action for an injury of this character, was the 
protection of the dependent and helpless. Diminu- 
tion of income, or loss of property, does not constitute 
an injury to means of support, within the fair intend- 
ment of the statute, if the plaintiff, notwithstanding, 
has adequate means of maintenance, from accumu- 
lated capital or property, or his remaining income is 
sufficient for his support. 

For the error of the court, in refusing to charge as 
requested, the judgment should be reversed, and a new 
trial ordered. 

All concur. 
ment. 


Nore.—In Hill v. Berry, decided at the same time the 
action was brought by a wife against the landlord and ten- 
ant of premises, forinjury to her means of support caused 
by the intoxication of her husband upon liquors sold by the 
tenant upon such premises- The Court of Appeals affirmed 


Hand, J., not in court at time of argu- 


the order of the General Term, giving a new trial after a 
judgment for plaintiff, on the authority of the foregoing 
case. 
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COURT OF APPEALS ABSTRACT. 


CORPORATION. 

Effect of appointment of receiver.—On the appointment 
of a receiver of a manufacturing corporation the cor- 
poration is so far dissolved that thereafter the duty is 
no longer upon the trustees to make the annual report. 
In this case the receiver was appointed before the 
twenty days had expired, during which the trustees 
had time to make a report and save themselves from 
the penalty for neglect to do so. Judgment reversed 
and new trial ordered. Huguenot National Bank of 
New Paliz v. Studwell et al., appellants. Opinion per 
Curiam. Folger, J., dissents. 

[Decided Nov. 12, 1878.] 
CRIMINAL LAW. 


1. Insanity must be proved.—In a trial for murder in 
reference to the defense of insanity, the court charged, 
“This allegation of insanity is an affirmative issue 
which the defendant is bound to prove, and you must 
be satisfied from the testimony introduced by him 
that he was insane.’ He also charged that if ‘* there 
is a well-founded doubt whether this man was insane 
at the time he fired the pistol you will acquit him.” 
Held, that there was no error. The prisoner was 
bound to prove that he was not sane. Sanity is pre- 
sumed and whoever denies sanity or interposesa de- 
fense founded upon insanity, must prove it. Judgment 
affirmed. Brotherton, plaintiff in error, v. People. 
Opinion by Church, C. J. 

2. When errors available here.— Errors upon crim- 
inal trials can only be available in this court by excep- 
tions duly taken at the trial. Ib. 

(Decided Nov. 12, 1878.] 
EVIDENCE. 

1. Proof of genwineness of signature: what witness 
may state.—A witness called to prove the genuineness 
of a signature of a deceased person after he had testi- 
fied that he had seen deceased subscribe his name to 
various papers passing between them, was permitted 
against objection to answer that these papers ‘were 
receipts, notes andsettlements. Held, proper, while it 
would not be competent to go into detail as to the 
contents of the papers, the fact that they purported 
to release a pecuniary obligation to, or impose a pecun- 
iary obligation upon the signer could be shown. Judg- 
ment affirmed. Hardin v. Stevenson, administrator, 
appellant. Opinion by Hand, J. 

2. Admissions : what allowable.—The action was on a 
note for $1,000 at six per cent interest, and the defense 
was that the note was forged. This issue was con- 
tested, witnesses swearing both for and against the 
genuineness of the signature. Held, that statement 
by the alleged maker of the note made shortly after 
its date that he had borrowed $1,000 of plaintiff and 
had given a note for it was admissible. Ib. 

[Decided November 12, 1878.] 


FIRE INSURANCE. 


Insurance-money payable to mortgagee : option of in- 
surer to rebuild: action on contract raised by exercise of 
option, mortgagee not necessary party.—By a fire policy 
the company agreed to insure plaintiff against loss on 
certain premises, “loss, if any, payable to Peter 
Briggs, Jr., mortgagee.’’ The assured was required to 
give notice and proofs of loss and the company had 
the option within thirty days after such notice, etc., 
to repair and rebuild the premises upon giving notice; 





the insured being required to furnish plans and speci- 
fications of the destroyed premises. After a loss and 
notice the company gave notice that it would rebuild 
and plaintiff furnished the required plans and specifi- 
cations, but the company refused torebuild. In anac- 
tion by plaintiff, held, that by the exercise of the option 
to rebuild, the contract to insure became superseded 
by that to rebuild, that plaintiff could maintain an 
action thereon aud the mortgagee could not and that 
the mortgagee was not a necessary party to the action. 
Judgment affirmed. Heilman v. Westchester Insurance 
Co., appellant. Opinion by Church, C. J. 

[Decided November 12, 1878.] 


NEGLIGENCE. 


1. Child two ‘years and a half old cannot be guilty of 
contributory: negligence of parents imputable to it.— 
Though the negligence of a child two and a half years 
old in being on a railroad track cannot be set up asa 
defense to an action for injury to him by the negligence 
of the railroad company, his parents’ negligence in 
permitting him to stray on the track can be imputed 
tohim. Judgment reversed, and new trial granted. 
Kenyon v. New York Central & Hudson River Rail- 
road Co., appellant. Opinion per Curiam. 

2. When negligence question for jury.— Whether the 
parents are negligent in permitting such a child to go 
at large without protection, is a question for the jury. 
Ib. 

{Decided Nov. 12, 1878. Reported below, 5 Hun, 479.) 


TRIAL. 


Charging jury to decide as business men acquainted 
with custom, etc., erroneous.— In an action for the loss 
of goods claimed to be in a box delivered to a railroad 
company for transportation, the court charged the jury 
that although there was no positive proof that “the 
missing goods were actually in the box at the time it 
was placed in their possession, or that they did not 
deliver the box in the exact condition in which they 
received it, it is for you to say as business men, with 
all the facts before you, many of you no doubt being 
acquainted with the custom as to shipping goods, 
whether the defendants are responsible for the loss of 
the goods.’”’ Held, erroneous as tending to mislead the 
jury; to withdraw their attention from the material 
questions of fact whether the goods had ever been re- 
ceived by the defendant, and if received, had been 
lost while in its possession, and inviting them to find 
a verdict based upon their own knowledge of the cus- 
tom as to shipping goods, and upon their opinions as 
business men as to the responsibility of the defend- 
ant for the loss of the goods. Judgment reversed, and 
new trial ordered. Canfield v. Baltimore & Ohio Rail- 
road Co., appellant. Opinion by Hand, J. 

[Decided November 12, 1878.] 


UNDUE INFLUENCE. 

1. When not presumed: grandfather and grandson.— 
The principle that whenever the relations between the 
contracting parties appear to be of such a character as 
to render it certain that they do not deal on terms of 
equality, but that either on the one side, from superior 
knowledge of the matter derived from the fiduciary 
relation or over-mastering influence, or on the other 
from weakness, dependence or trust, unfair advantage 
in a transaction is rendered probable,the transaction 
is presumed void, and it is incumbent on the stronger 
party to show that no deception was practiced, no un- 
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due influence used and all was fair and voluntary, does 
not apply to the relation of grandfather and grandson 
or employer and employee, without proof of superi- 
ority on the one side and inferiority on the other. The 
law in these cases does not presume inequality as in 
the case of guardian and ward, trustee and cestui que 
trust, attorney and client, etc. The inequality is a 
matter of fact and must be proved. Order of General 
Term granting a new trial reversed and judgment 
for plaintiff affirmed. Cowee, appellant, v. Cornell. 
Opinion by Hand, J. 

2. When finding of no undue influence will be sus- 
tained.—A grandfather, old and of defective vision, 
who employed his grandson to transact business for 
him, in addition to large gifts in consideration of the 
grandson performing certain services for him and 
giving up a profession, executed his promissory note 
to the grandson for $20,000. There was no fraud in 
fact or inequality in situation found by the referee 
between the grandfather and grandson, and there was 
no evidence of any arts or stratagem or imposition 
on the part of the grandson. Held, that a finding by 
the referee in favor of the validity of the note would 
not be disturbed. Ib. 

[Decided Nov. 12, 1878.] 


—_——_@—____ 


UNITED STATES SUPREME COURT ABSTRACT, 
OCTOBER TERM, 1878. 


ACTION. 


To decide ubstract question of law not maintainable.— 
Plaintiff filed a bill the object of which was to obtain 
from this court a decision that an act passed by a 
State Legislature was unconstitutional because im- 
pairing the obligation of a contract. The bill did 
not aver that the complainant had been or would be 
injured by this legislation or by any act done there- 
under or any act which would violate the alleged con- 
tract as having been done, and the bill showed no 
equity in complainant. Held, that the question present- 
ed to the court was an abstract one and would not be de- 
cided. Appeal from Circuit Court for South Carolina 
dismissed. Williams, appellant, v. Hagood. Opinion 
by Strong, J. 

BANKRUPTCY. 


Statute of limitations: when conveyance barred by.— 
A debtor who had applied moneys belonging to his 
wife upon the purchase of certain properties under an 
agreement, that an interest in such properties should 
be conveyed to her equal in value to her moneys ap- 
plied conveyed to his son his interest in such proper- 
ties with the object of securing the repayment to the 
wife of the moneys mentioned. The son, under the 
agreement, became bound to the wife for the amount 
of such moneys. There was no concealment of the 
transaction. Eight and one-half months later the 
debtor filed a petitionjin bankruptcy and an assignee 
in bankruptcy was appointed who took conveyance of 
the debtor’s assets. The assignee knew of the agree- 
ment between the debtor, his wife and son, and the 
conveyance made thereunder. Held, that the bar of 
the statute of limitations under the bankrupt law 
precluded one purchasing from the assignee in bank- 
ruptcy the notes, judgments and accounts of the 
bankrupt from attacking such conveyance. Decree of 
Circuit Court, M. D. Tennessee, reversed. Gifford et al., 
appellants, v. Helmes. Opinion by Clifford, J. 





EVIDENCE. 


1. Presumption in favor of written instrument: burden 
of proof is with one attaching such instrument.—Where 
a written instrument is sought to be reformed upon 
the ground that by mistake it does not correctly set 
forth the intention of the parties; or where the declar- 
ation of the mortgagor at the time he executed the 
mortgage, was that the equity of redemption should pass 
to the mortgagee; or where it is insisted that a mort- 
gagor, by a subsequent paro] agreement, surrendered 
his rights, in each case the burden rests upon the moy- 
ing party of overcoming the strong presumption 
arising from the terms of a written instrument. If 
the proofs are doubtful and unsatisfactory, if there is 
a failure to overcome this presumption by testimony 
entirely plain and convincing beyond reasonable con- 
troversy, the writing will be held to express correctly 
the intention of the parties. A judgment of the court, 
a deliberate deed or writing, are of too much solem- 
nity to be brushed away by loose and inconclusive evi- 
dence. 1 Story’s Eq. Jur., § 152; Kent v. Lasley, 24 
Wis. 654; Harrison v. Juneau Bank, 17 id. 340; 
Hailer v. Christoph, 82 id. 246; McClellan v. Sanford, 
26) 607. Decree of Circuit Court, E. D. Wisconsin, 
affirmed. Howland, appellant, v. Blake. Opinion by 
Hunt, J. 


2. Statute of frauds: parol agreement as to lands.— 
Where a mortgage has been foreclosed by action and 
the equity of redemption sold by a decree of the court 
and an absolute title given by the proper officer to the 
purchaser at such sale, evidence to show that a parol 
agreement was made pending the litigation, by which 
the interest to be obtained under the sale should re 
main a mortage interest only, isincompetent. Such an 
agreement is one creating by parol a trust or interest 
in lands, which cannot be sustained under the statute 
of frauds. Itis a naked promise by one to buy lands 
in his own name, pay for them witb his own money, 
and hold them for the benefit of another. It cannot 
be enforced in equity and is void. Lacy v. Brush, 45 
N. Y. 589; Richardson v. Johnson, 41 Wis. 100; Payne 
v. Patterson, 77 Penn. St. 134; Bander v. Snyder, 5 Barb 
63; Lathrop v. Hoyt, 759; 2 Story’s Eq. Jur., §120la 
(llth ed.) Ib. 





MARITIME LAW. 


Duty of owner of vessel chartering her for freight.— 
Where the owner of a vessel charters her, or offers her 
for freight, he is bound to see that she is seaworthy and 
suitable for the service in which she is to be employed. 
If there be defects known, or not known, he is not ex- 
cused. He is obliged to keep her in proper repair, un- 
less prevented by perils of the sea or unavoidable 
accident. Such is the implied contract where the con- 
trary does not appear. Putnam v. Wood, 3 Mass. 485; 
3 Kent’s Com. 205, marg. paging. The owner is liable 
for the breach of his contract, but the stipulation of 
seaworthiness is not so fara condition precedent that 
the hirer is not liable in such case for any of the char- 
ter-money. If he uses her he must pay for the use to 
the extent to which it goes. 1 Parsons’ Admiralty, 
265; Abbott on Shipping, 5th Am. ed., 340. Ifa de- 
fect without any apparent cause be developed, it is to 
be presumed it existed when the service began. Tal- 


cot v. Ins Co., 2 Johns. 124. Decree of Circuit Court 
of Louisiana affirmed. Work, appellant, v. Leathers. 
Opinion by Swayne, J. 
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; MORTGAGE. 

Sale of property at foreclosure, order of.—The order 
in which real estate which has been mortgaged and 
subsequently sold at different times to different pur- 
chasers shall be subjected to satisfaction of the mort- 
gage is, where the rule is established by State statute 
or the decisions of State courts, a rule of property 
which will be followed by the Federal courts sitting in 
such State. The right of redemption after sale on 
foreclosure in Illinois, as decidedjin Brine v. Insurance 
Company, 96 Otto, re-affirmed. Decree of Circuit 
Court, N. D. Illinois, affirmed. Orvis, appellant, jv. 
Powel. Opinion by Miller, J. 


—__+—_— 


RECENT AMERICAN DECISIONS. 





SUPREME JUDICIAL COURT OF MASSACHUSETTS, 
SEPTEMBER AND OCTOBER, 1878. 
FIRE INSURANCE. 

Avoidance of policy payable to mortgagee.—A fire 
policy issued to one Cooledge, the loss, if any, payable 
to plaintiff as mortgagee, contained a provision mak- 
ing it void in case of transfer of title and if the in- 
terest of the insured should be incumbered and the fact 
not expressed in the policy. There was an undisclosed 
mortgage of which plaintiff was not shown to have 
had notice. Held, that the policy was avoided by rea- 
son of the existence of the undisclosed mortgage. 
Fitchburg Savings Bank v. Amazon Insurance Co. 
Opinion by Gray, C. J. 

NATIONAL BANK. 

Action by, to recover back moneys paid in purchase of 
notes: defense of ultra vires not maintainable,—In an ac- 
tion by a national bank to recover back moneys paid by 
it to defendant for promissory notes sold by defendant 
to it, held, that defendant having the right to dis- 
pose of the notes to whomsoever it pleased, if plaintiff 
bought and paid for them it could not rescind the con- 
tract thus fully performed on the ground that it was 
wtra vires and recover back the money paid upon 
it. Attleboro National Bank v. Rogers. Opinion by 


Lord, J. 
TRUSTS. 


Trustees cannot exercise discretion unreasonably .— 
Where trustees under a will have a discretion as to the 
time and manner of the sale of their testator’s estate, 
equity will not allow them to so exercise their discre- 
tion as to defeat the intention of the testator by post- 
poning ‘the sale unreasonably, when such postpone- 
ment is to the detriment of those who are entitled to 
the fincome for life. Marshall v. Caldwell. Opinion 
by Gray, C. J. 

SUPREME COURT OF RHODE ISLAND, JUNE AND 

JULY, 1878. 
ASSIGNMENT. 

Priority of, over foreign attachment.—A bona fide 
assignment made prior to the service of process by for- 
eign attachment will defeat such attachment, although 
the garnishee knew nothing of the assignment until 
after his affidavit was filed, provided he has such 
timely notice thereof as will enable him, by permis- 
sion of the court, to modify his affidavit so as to con- 
form it to the facts. Tracy v. McCarty. 


CONSTITUTIONAL LAW. 


Statute making garnishee liable for judgment against 
defendant on failing to render sworn account, not in- 





valid.—General Statutes, Rhode Island, chapter 197 
section 18, which makes a garnishee liable to satisfy a 
judgment against the defendant, in case the garnishee 
neglects to render a sworn account of the defendant’s 
estate in his hands, or to make a sworn statement that 
he held no estate of the defendant, is in conflict 
neither with article 1, section 10, of the Constitution 
of Rhode Island, which declares that no person shall 
be “‘deprived of life, liberty, or property, unless by 
the judgment of his peers or the law of the land,” nor 
with article 14, section 1, of the amendments to the 
Constitution of the United States, which declares 
that no State shall ‘“‘ deprive any person of life, lib- 
erty, or property, without due process of law,’’ nor 
with any other [provision of these Constitutions. 

Vaughan v. Furlong. 

MALT LIQUOR. 

Lager bier is.—An allegation ina criminal complaint 
that {the defendant did keep, etc., ‘‘ ale, wine, rum, 
and other strong and malt liquors, and mixed liquors, 
a part of which was ale, wine, rum, and other strong 
and malt liquors,” is sufficiently certain, and is sup- 
ported by proof of keeping, etc., lager bier. State v. 


Campbell. 
MORTGAGE. 


Condemnation of land for highway: rights of mort- 
gagee.—The city of Providence condemned as a public 
highway a strip of mortgaged land. The proceedings 
were under “‘ An actin relation to the laying out, en- 
larging, straightening, or otherwise altering streets in 
the city of Providence,” as printed in 4 R. I. 230, but no 
notice was given to the mortgagee. After the condem- 
nation the mortgagee sold the balance of the mortgaged 
premises under the powers of the mortgage, without 
obtaining a sufficient sum to satisfy his claim. He 
then filed a bill in equity against the city of Provi- 
dence and the mortgagors, praying for a foreclosure of 
his mortgage on the strip of land taken for a highway. 
Held, that he was entitled to the relief prayed for. 
Warwick Institute, etc., v. City of Providence. 

MUNICIPAL CORPORATION. 

Jurisdiction \of equity as to.—Courts of equity have 
jurisdiction to prevent a municipal corporation from 
abusing its powers. Place v. City of Providence. 

REAL ESTATE. 

Decree of alimony payable out of husband’s real estate 
does not constitute charge on.—A decree of divorce 
awarded alimony to the wife “‘to be paid,’’ by the 
husband, “ out of his real and personal estate.’’ Held, 
that these words did not create a charge on the hus- 
band’s real estate. Held, further, that after the hus- 
band’s death the wife’s only possible claim under the 
decree was that of a judgment creditor of his estate. 
Lawton & Taylor, petitioners. 





RECENT BANKRUPTCY DECISIONS. 
ASSIGNMENT FOR CREDITORS. 

1. When composition becomes effective as to.—A com- 
position in bankruptcy does not become effective so as 
to discharge the debtor from his debts until the com- 
position notes are paid, and if a note given to a credi- 
tor agreeing to the composition is not paid when due, 
he can sue for the original debt and is entitled to his 
pro rata proportion under an assignment for the bene- 
fit of creditors, if one has been made. N. Y. Common 
Pleas. In re Assignment of Leipziger, 18 Nat. Bankr. 
Reg. 264. 
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2. When assignment not affected by composition.—The 
debtor made a voluntary general assignment for the 
benefit of creditors. Proceedings in bankruptcy hav- 
ing been commenced against him within three months 
thereafter, he made a proposal for composition, which 
was accepted, the resolution providing that upon pay- 
ment of the composition the debtor’s property in the 
hands of the voluntary assignee should be forthwith 
delivered to the debtor and the said assignee released 
and discharged from all claims against him on the 
part of the creditors arising out of his office. No ad- 
judication was had against the debtor. On an appli- 
cation made before the composition notes were pay- 
able toremove the voluntary assignee on the ground 
that he had failed to filea bond, and that without 
filing such bond he had been selling and disposing of 
the estate, held, that the assignment was in no way 
affected by such agreement of the creditors; that the 
assignee was not thereby relieved of his duty to file a 
bond and that if he should do so and then transfer the 
property to the debtor he would do it upon his own 
responsibility if the composition is not carried out. 
Ib. 

COMPOSITION. 


Who can be required to testify. At the meeting of 
creditors called to take action on a resolution of com- 
position, the register has no authority to require any 
other person to testify except the debtor. U.S. Dist. 
Ct., N. D. Ohio. In re Dobbins, 18 Nat. Bankr. Reg. 
268. 

FIDUCIARY DEBTS. 

Discharged by composition.— Fiduciary debts are 
discharged by a composition in bankruptcy. U. S. 
Dist. Ct., N. D. New York. In re Rodger et al., 18 Nat. 
Bankr. Reg. 252. 

JURISDICTION. 


When bankrupt court has not.—The Bankrupt Court 
has no jurisdiction, under its summary power to en- 
force compositions, to take cognizance of, and deter- 
mine questions of title between the debtor and persons 
not parties to the proceedings; so, where composition 
proceedings were instituted without an adjudication 
and the resolution by its terms provided that upon 
payment of the composition all the debtor’s property 
which he had before the commencement of the pro- 
ceedings assigned for the benefit of his creditors should 
be restored to him, no suit having been brought to set 
aside such assignment. Held, that the court had no 
jurisdiction to compel the voluntary assignee to deliver 
the property to the debtor. U.S. Dist. Ct.,S. D. New 
York. In re Waitzfelder et al., 18 Nat. Bankr. Reg. 
260. 

PREFERENCE. 


Whatis not.—The defendant bank was a creditor 
of the bankrupt by note of four thousand dollars, and 
was at the same time indebted to the bankrupt on 
deposit account to the amount of four thousand five 
hundred dollars. Prior to proceedings in bankruptcy, 
and on the day before the maturity of the note, the 
defendant, having knowledge of the insolvency of the 
bankrupt, received from the bankrupt a check for four 
thousand dollars, and thereupon surrendered the note, 
and by the transaction to that extent reduced the 
amount of the deposit account, in favor of the bank- 
rupt, upon the books of the defendant. Held, that the 
transaction was an adjustment of mutual debts withiu 
the meaning of section 5073, Rev. Stat., and not a 





fraudulent preference within the meaning of section 
5128. U. S. Cire. Ct., E. D. Wisconsin. Robinson vy. 
Wisconsin M. & F. Ins. Co. Bank, 18 Nat. Bankr. Reg. 
243. 

——__ = 


NOTES OF RECENT CRIMINAL DECISIONS. 


BURGLARY: IN CHURCH: PROOF OF OWNERSHIP.—In 
an indictment for burglary in a church (74 Ohio Laws, 
248) the ownership of the church must be averred. An 
averment in the indictment, that the burglary was com- 
mitted in “‘the Saint Bridget’s Church and Meeting 
House,” is merely descriptive of the church, and has 
no reference to ownership. Sup. Ct., Ohio, Nov. 5, 
1878. Wilson v. State. 

RAPE: OF CHILD UNDER TEN YEARS OF AGE: 
PLEADING: CONVICTION OF LOWER CRIME: VARIANCE. 
—The statute (§ 40, ch. 164; R. S. 1858) provides 
that ‘“‘if any person shall unlawfully know and abuse 
any female child under the age of ten years, he shall 
be punished by imprisonment in the State prison for 
life.’ An information charging that defendant, 
‘with force and against her will, did ravish and car- 
nally know”’ a female child under the age of ten years, 
held to charge sufficiently the crime defined in the 
statute, the averment of force and want of consent 
being immaterial and mere surplusage. Such an in- 
formation will not sustain a conviction of rape under 
section 39 of the same chapter, because both averment 
and proof of force and want of consent are essential 
to such aconviction. The rule that the accused may 
be convicted of a lower crime when charged with a 
greater, applies only where the proof necessary to 
convict of the greater is sufficient to prove the less. 
The verdict upon the information above recited was, 
that defendant was “guilty of the crime of rape upon 
one A. B., being of the age of over ten years.’’ Held, 
thata motion in arrest of judgment should be granted. 
Sup. Ct., Wisconsin, Oct. 25, 1878. State v. Errickson. 

WAIVER: RIGHT TO BE PRESENT AT ARGUMENT 
FOR NEW TRIAL MAY BE WAIVED: OVER-SPECIFIC 
ALLEGATIONS MAY BE PROVED SUBSTANTIALLY.— 
The right of an accused person to be present in court 
while his motion for new trial is being heard and con- 
sidered is one which he may waive. Where the record 
does not affirmatively show that the accused desired 
to exercise this right, and that the same was denied 
him, he cannot be heard to complain in this court. 
Where the descriptive allegations in an indictment 
are over-specific, the proof will be sufficient if it es- 
tablishes, beyond a reasonable doubt, the identity of 
the thing sought to be described. Court of Appeals 
of Texas, Oct. 26,1878. Seveat v. State. 


—— 
FINANCIAL LAW. 


N Kelley v. Whitney, decided on the 25th ult., the 
Supreme Court of Wisconsin held that a promis- 
sory note matures only when, by its terms, the prin- 
cipal becomes due; and one who purchases it in good 
faith, for value, before maturity, is within the protec- 
tion of the law merchant, although interest is overdue 
at the time of such purchase. Boss v. Hewett, 15 Wis. 
260, were followed, and a dictwm in Hart v. Stickney, 
41 Wis. 690, overruled. The court further said: It is 
the settled law of this State, that a negotiable promis- 
sory note, secured by morigage, transferred before 
maturity, passes to the holder discharged of equities, 
like other negotiable paper; and the mortgage passes 
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as an incident to the note, and may be enforced by the 
holder of the latter without regard to equities between 
mortgagor and mortgagee. Mere suspicion that there 
may be a defect of title in the holder of the negotiable 
paper, or knowledge of circumstances which would 
excite suspicion in a prudent man, is not sufficient to 
impair the title of the purchaser; but there must be 
bad faith on his part. The purchaser for value of a 
negotiable note before maturity is not chargeable with 
notice of a defense on the part of the maker, nor put 
upon inquiry, by its being indorsed by the payee 
** without recourse ;” nor do the words upon his face, 
“secured by real estate mortgage,’’ charge him with 
notice of the contents of such mortgage. While equity 
will not permita prior mortgagee, knowing that por- 
tions of the mortgaged premises have been subse- 
quently conveyed or incumbered, to release the other 
portions and attempt to collect his entire claim out of 
those not released, to the injury of purchasers or second 
mortgagees, this rule does not apply where unreleased 
portions subsequently mortgaged are ample to secure 
both mortgages. 


— In Dicken v. Hall, decided by the Supreme Court 
of Pennsylvania on the 29th ult., the Elk County Bank 
at Ridgeway, Penn., the next subsequent indorser of 
J.G. Hall, by its cashier, mailed notice of protest to 
Hall at Louisville, Ky. The cashier did not go to 
Hall’s residence or place of business at Ridgeway to 
give notice, or make inquiry, but knowing of his ab- 
sence and where he was, and Hall having no one in 
Ridgeway expressly authorized to attend to his private 
business, he mailed the notice to him at Louisville, on 
February 20th. Hall received the notice on February 
22d, and/the same day mailed the notice to the defend- 
aut, who was the next prior indorser at Pittsburgh, 
Pa. Thecourt held that although the residence or 
place of business are the usual or proper places for 
giving notice or protest, it will be good as against him 
and as against his prior indorser, if actually given any- 
where within a reasonable time, at all events where 
the prior indorser fails to prove that the interim be- 
tween the constructive notice required at the residence 
or place of business and the actual notice within 
reasonable time was a delay to his injury or prejudice. 


—The same court, in Gabel v. Erie Dime Savings 
Bank, decided on the 27th ult., held that where a bank, 
pursuant to powers conferred upon it by Acts of As- 
sembly, loaned money, taking ten per cent interest, 
and entering judgment for the same, and after ami- 
cable revival of said judgment and liquidation at 
$5,000, with interest at the rate of ten per cent payable 
quarterly, in advance, assigned the same, the rate 
of interest being made legal by Act of Assembly, 
attached itself to the contract and followed it into the 
hands of the assignee, as a part of the obligation of 
the contract. 

—_——__>___—_ 


NEW BOOKS AND NEW EDITIONS. 


SEDGWICK’s LEADING CASES ON DAMAGEs. 


A Selection of American and English Cases on the Measure of 
Damages. Arranged by subjects, with notes. By Henry 
a Sedgwick. New York: Baker, Voorhis °& Co., 

io. 


HIS work does not profess to be in any strict sense 
a collection of the leading cases on the Measure of 
Damages, though from the editor’s {familiarity with 





that subject it probably contains all cases {that can be 
classed as"leading ones, and as {many valuable ones as 
the limits of the volume ‘will permit. No! improve- 
ment could {be {suggested jas to the selection. As ‘to 
the arrangement 'of the !cases by subjects the editor 
seems to have discovered that it was jimpracticable to 
do this completely as the same case would often prop- 
erly come under two or more general heads. An ar- 
rangement by courts or in the chronological order of 
decisions would have been easier and more natural, 
and aclassification by subjects in an index would have 
been sufficient to enable one consulting the book to 
compare the different decisions. The portions of the 
cases reported which do not refer to Damages have 
been omitted which renders it practicable to givea 
large number of cases in a moderate compass and 
renders the book a report of decisions upon Damages 
only. The selections have been made very generally 
from the reports of Great Britain and those of the 
Eastern States, which we think is proper as most of 
the principles which govern this branch of the law 
were originally developed either in England or in the 
older States. 

No Telegraph cases are reported in full, the reader 
being referred to ‘* Allen’s Telegraph Cases’’ for those 
decided up to 1873, wherein the subject of Damages 
arose. The points passed upon in those decided since 
the time mentioned are briefly set forth here. The re- 
porting is well done, both the head notes and state- 
ments of fact being full and accurate. The volume 
will be found of value to all of the profession who are 
engaged in the trial of causes, as it covers a very im- 
portant subject, the leading cases relating to which are 
to most lawyers inaccessible or inconvenient of access. 


KANSAS Reports, VOLUME XIX. 


Reports of cases argued and determined in the Supreme Court 
of the State of Kansas. W.C. Webb, Official Reporter. 
Vol. XIX. Containing Cases decided at the July Term, 
1877, and January Term, 1878. Topeka, Kansas: Geo. 
W. Martin, Kansas Publishing House, 1878. 

In the present number of this series of reports we 
notice these cases of general interest. Hefley v. Ba- 
ker, p. 9: Wild prairie grass growing on land is a part 
of the realty, and a person in possession of the land 
can recover of a wrong-doer for its destruction. Grif- 
fith v. Watson, p. 23: Plaintiff, residing in Waska- 
rusa, owned shares in a Gas, Coke and Coal Company 
located and doing business in Lawrence. Held, that 
plaintiff was taxable on the shares in Waskarusa and 
not in Lawrence. State v. Lewis, p. 260: A person 
charged with a criminal offense broke jail and escaped. 
He was afterward re-arrested and tried, but was ac- 
quitted. Held, that such acquittal was not a bar toa 
prosecution for breaking jail. Kansas Pac. R. R. Co. 
v. Little, p. 267: An employee of a railroad company 
who superintended its work and had the power to em- 
ploy and discharge workmen, held not a fellow ser- 
vant with such workmen. Mound C. L. Ins. Co. v. 
Twining, p. 349: A custom of a life-insurance agent 
as'to receiving premiums held binding on the company. 
Fisher v. Comm'rs of Rush Co., p. 415: Business and 
property outside of Kansas, belonging to its citizens, 
are not taxable in Kansas. Litowich v. Litowich, p. 
451: A divorce granted in Utah between non-residents 
held not valid. Beck v. Birdsall, p. 550: Payment of 
rent in advance gives no lien on leased premises. The 
reporting as is usual in this series is excellently done. 
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COURT OF APPEALS DECISIONS. 


HE ‘following decisions were handed down Tues- 
day, November 12, 1878: 

Adair v. Adair. Calendar No. 423. Order affirmed. 
Opinion per curiam.— Adair v. Brimmer. No. 32. Or- 
der of General Term and decree of Surrogate reversed 
and account remanded to Surrogate to be re-adjusted‘in 
conformity with opinion. Costs of this appeal to be paid 
out of the estate. Opinion by Rapallo, J.——Bertholf v. 
O’ Rielly. No. 215 (1877). Judgment affirmed. Opinion 
by Andrews, J.—Blair v. Bartlett. No. 90. Judg- 
ment affirmed. Opinion by Folger, J.— Brooklyn 
Crosstown Railroad Co. v. Strong. No. 127. Judg- 
ment affirmed. Opinion by Hand, J.—Brotherton 
v. People. No. 367. Judgment affirmed. Opinion by 
Church, ©. J.— Burrall v. Bushwick R.R. Co. No. 
101. Judgment affirmed with leave to plaintiff to 
amend on payment of costs. Opinion by Folger, J. 
—Canfield v. Baltimore & Ohio Railroad Co. No. 89. 
Judgment reversed and new trial ordered. Opinion 
by Hand, J.— Carpenter v. Blake. No. 170. Judg- 
ment affirmed. Opinion by Miller, J——Cashman v. 
Henry. No. 28. Judgment reversed and new trial 
ordered. Opinion by Andrews, J.——Comstock v. 
Hier. Motion for re-argument denied without costs. 
No opinion. Cooper v. Eastern Transportation Co. 
No. 34. Judgment affirmed. Opinion by Church, C. 
J.— Cowee v. Cornell. No. 41. Order of General 
Term reversed and judgment on report of referee 
affirmed. Opinion by Hand, J.—Cregin v. 
Brooklyn Crosstown Railroad Co. No. 360. Order 
affirmed. Opinion by Rapallo, J. ——Dambmann 
v. Schulting. No. 289. Judgment reversed and 
new trial ordered. Opinion by Earl, J.— Davis v. 
Davis. No. 1051-2. Judgment reversed without costs 
to either party as against the other. Opinion by An- 
drews, J.— Dickenson v. City of Poughkeepsie. No. 
292. Judgment affirmed. Opinion by Hand, J.— 
Emigrant Industrial Savings Bank v. Goldman. No. 
3849. Order affirmed. Opinion by Church, C. J.— 
Farmers and Mechanics’ National Bank of Buffalo v. 
Atkinson. No. 237. Judgment affirmed. Opinion by 
Folger, J.— Farmers and Mechanics’ National Bank 
of Buffalo v. Logan. No. 107. Judgment affirmed. 
Opinion by Folger, J.—— Farnam, In re assignment of. 
No. 364. Order affirmed. Opinion by Folger, J.— 
Fitzsimmons v. Woodruff. No. 168. Judgment re- 
versed and new trial granted. Opinion by Miller, J. 
— Hardin v. Stevenson. No. 19. Judgment affirmed. 
Opinion by Hand, J.— Harris v. Usbelhoer. No. 60. 
Order of General Term reversed and judgment on 
verdict affirmed, Opinion by Folger, J.—Heilmann 
v. Westchester Fire Inswrance Co. No. 236. Judgment af- 
firmed. Opinion by Church,C. J.— Higham v. Dillon. 
No. 80. Judgment affirmed. No opinion. —Hill, v. 
Berry. No. 218. Order affirmed and judgment absolute 
for plaintiff on stipulation. Opinion per curiam.— 
Huguenot Nat. Bank v. Studwell. No. 245. Judgment 
reversed and new trial ordered. Opinion per curiam. 
—Josuez v. Conner. No. 49. Appeal dismissed. 
Opinion by Andrews, J.—Kenyon v. New York Cen- 
tral & Hudson River Railroad Co. No. 84. Judgment 
reversed and new trial granted. Opinion per curiam. 
— Knickerbocker Life Insurance Co. v. Patterson. No. 
126. Judgment affirmed. Opinion by Andrews, J. 
—Langhran v. Smith. No. 116. Judgment affirmed. 
Opinion by Andrews, J.— Martin v. Fund. No. 30. 
Judgment affirmed. Opinion by Church, C. J.—— 

















McMahan v. Second Avenue Railroad Co. No. 281. 
Judgment affirmed. Opinion by Folger, J.—Mitchell 
v. Mitchell. No. 92. Judgment affirmed on opinion 
below on authority of Cowee v. Cornell, above.— 
Moran v. McCarty. No. 250. Order affirmed and 
judgment absolute for defendant on stipulation. 
Opinion by Miller, J.——Newell v. Nichols. No. 18. 
Judgment affirmed. Opinion by Church, C. J.— 
Paine v. Jones. No. 50. Judgment affirmed. Opin- 
ion by Folger, J.—Paulding v. Cooper. No. 136. 
Judgment affirmed. Opinion by Folger, J.—Peo- 
ple ex rel. Satterlee v. Police Commissioners of New 
York. No. 420. Order ‘of General Term reversed 
and order of Special Term affirmed. Opinion by 
Miller, J.— Sewell v. City of Cohoes. No. 288. 
Judgment affirmed. Opinion by Miller, J.—Smith 
v. Rathbun. Nos. 343 and 345. Order of Gen- 
eral Term reversed and order of Special Term af- 
firmed. Opinion by Andrews, J.— Steuben County 
Bank v. Alberger. No. 353. Order of General and 
Special Terms reversed and case remitted to Special 
Term to pass upon the question of the sufficiency of 
the affidavits upon which the attachment was granted. 
Opinion by Andrews, J.— Taylor v. Philip. No. 
234. Judgment reversed and new trial granted. Opin- 
ion by Folger, J.— Tierney v. New York Central & 
Hudson River Railroad Co. No. 195. Re-argument 
ordered after January 1st, 1879.—— Tucker v. Leland. 
No. 362, Appeal dismissed. - Opinion per curiam.— 
Van Noy v. Failing. No. 86. Judgment reversed and 
new trial ordered. Opinion by Hand, J.—— Ver- 
planck v. Member. No. 223. Judgment affirmed. 
Opinion by Miller, J.—— Volans v. Owens. No. 246 
(1877). Judgment reversed and new trial ordered. 
Opinion by Andrews, J.— Western Railroad Co. v. 
Bayne. No. 224. Judgment affirmed. Opinion by 
Folger, J.—— Williams v. Gillies. No. 25. Judgment 
reversed and new trial ordered. Opinion by Church, 
C. J.—— Williams v. Weaver. No. 260. Judgment 
affirmed. Opinion by Miller, J.—— Wilson v. Deen. 
No. 197. Judgment reversed and new trial ordered. 
Opinion by Rapallo, J. 
—_———_¢ 


NOTES. 


HE November number of the Scottish Law Magazine 
contains an interesting address by Professor Lor- 
imer, which was delivered by him as an introductory 
lecture to the class of Public Law in the University of 
Edinburgh, during the early part of the present month. 
It is entitled ‘“‘ Prolegomena to a reasoned system of 
international law.” It discusses the abstract principles 
which ought to govern such a system, and concludes 
that ‘‘ Reason which is identical with power, is the 
ultimate factor into which all the proximate factors 
of progress resolve themselves,’’ and thinks thisisa 
sufficient warrant for a faith in a reasoned as opposed 
to a haphazard system of international law. The ad- 
dress is such a one as we might expect from the able 
jurist who delivered it, and it should be perused by all 
students of international law. 

Robert Alexander Harrison, Chief Justice of Onta- 
rio, died at his residence in Toronto, on the Ist inst., 
aged 45 years. He was at one time connected with 
the editorial management of the Canada Law Journal. 
—The Attorney-General of this State has decided 
that savings banks cannot invest in railroad stock or 
bonds. 
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CURRENT TOPICS. 


HE second annual meeting of the State Bar Asso- 
ciation was, in every thing except the number 

in attendance, a gratifying success. The exercises 
were throughout of a most interesting character. 
The papers read were on topics of immediate and 
practical interest, were carefully and ably written, 
and were listened to with marked attention The 
reports of the principal committees were full of val- 
uable suggestions and were gratifying evidences of 
the attention and study’which the members of those 
committees had given to the subjects submitted to 
them. The most important and interesting feature 
of the meeting was the address of Mr. Justice Mil- 
ler of the Supreme Court of the United States, 
which was received on every hand with the most 
emphatic expressions of appreciation and approval. 
It was listened to by an audience among which were 
the entire bench of the Court of Appeals, a large 
number of the justices of the Supreme Court, sev- 
eral of the State officers, and many of the most emi- 
nent lawyers of the State. In its subject and the 
treatment of it, in its broad and liberal views, in 
its judicious and practical suggestions, and its clear 
and forcible expressions, it was worthy of the dis- 
tinguished jurist who delivered it, and of the audi- 
ence and the occasion. We print the address entire, 


and we commend it to the careful attention alike of 


lawyers and legislators. The Post Graduate Prize 
was awarded to Mr. William W. Green, of Oswego, 
and was presented by Judge Rapallo. The annual 
dinner was well attended, and was in all respects a 
most enjoyable affair, 


We have always supposed that English jurors are 
much more under the influence of the judges who 
preside at trials before them than are those in this 
country. But that they will not always brook con- 
trol, and sometimes not even criticism on the part 
of the court, is evidenced by an occurrence which 
recently took place in the chief criminal court of 
London. A verdict of acquittal having been re- 
turned in a trial for perjury, the judge remarked: 
‘*T disagree in toto with your verdict.” The jury, 
thereupon, through their foreman, presented a writ- 
ten statement to the judge, wherein they animad- 
verted in strong language upon the observation he 

Von. 18.— No. 21. 








had made, reminding him that such an expression 
of opinion involved ‘‘ grave charges against twelve 
presumably honest men of probably average intel- 
ligence.” The action of the jury receives the ap- 
proval of the Law Times, which considers that such 
expressions on the part of a judge are improper, 
and in violation of the spirit if not the letter of 
the law. 


A novel case of great importance to our profession 
was decided in Brooklyn last week. The action 
was brought by three sisters and a brother against 
a lawyer, to recover treble damages under the statute, 
which is as follows: ‘‘Any counselor, attorney or 
solicitor, who shall be guilty of any deceit or collu- 
sion, or shall assent to any deceit or collusion, with 
intent to deceive the court, or any party, shall be 
guilty of a misdemeanor punishable by fine or im- 
prisonment, or both, at the discretion of the court. 
He shall also forfeit to the party injured by his 
deceit or collusion treble damages to be recovered 
in a civilaction.” The plaintiffs had inherited cer- 
tain lands which they wished to sell, and went to 
the defendant for advice as to how to accomplish 
it, and he advised them to take proceedings before 
the Surrogate or bring an action of partition, and 
an action of partition was brought accordingly, in 
which they paid a large amount of costs and expen- 
ses. The defendant claimed that this advice was 
based on the representation that the brother was 
unfriendly and would not join in a conveyance. 
On the first trial the complaint was dismissed with- 
out evidence, on the ground that the advice was not 
‘‘deceit” within the statute, but this was reversed 
by the general term, and on the new trial the plain- 
tiffs had a verdict. This presents a very interesting 
question, and if the construction here put upon the 
statute is correct, it behooves lawyers to be careful 
about expressing an opinion unless the party asking 
advice will indemnify them. 


Perhaps the most important cases now pending 
before the Federal Supreme Court are what are 
known as the Utah polygamy cases, the argument of 
which began on the 14th inst. The principal 
question involved in these cases is whether Con- 
gress has the right to prohibit polygamous mar- 
riage in the territories. The ground taken by the 
counsel for the defense in one of these cases (United 
States v. Reynolds) is that polygamy is practiced as 
a religious duty, and held as an article of faith by 
the sect known as Mormons, and as Congress is for- 
bidden by the first amendment to the Constitution 
‘*to make any law respecting an establishment of 
religion, or to prohibit the free exercise thereof,” 
it cannot make the performance of religious duty a 
crime. The answer made on behalf of the govern- 


ment to this readily suggests itself. It is that an in- 
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terpretation of the Constitution which would restrain 
Congress from making polygamy a crime and attach- 
ing a penalty to its commission would restrain it 
from making any other act a criminal offense which 
might be sanctioned by a religious sect. The com- 
mission of murder is a religious act according to the 
belief of a sect in the East Indies, but it would 
hardly be claimed that the article of the Constitu- 
tion mentioned would for that reason prohibit 
Congress from legislating in reference to it. The 
decision of these cases will be awaited with much 
interest. 


The friends of the defunct bankrupt law made an 
endeavor to have the United States Board of Trade, 
an influential business organization, commit itself 
in favor of a re-enactment of that statute, or the 
passage of a similar law wisely amended so as to 
meet the objections which were raised against the 
old law. But the merchants of the country know 
too much about the workings of the old law to be 
anxious for its restoration, and consequently voted 
down a resolution in favor of such action. They 
even would not pass a resolution recommending the 
matter to the attention of Congress. As this 
society includes in its membership about 5,000 
merchants, this expression of opinion indicates how 
the business men of the country regard the bank- 
rupt law. 


The proceedings in the Jurisprudence department 
of the recent English Social Science Congress ap- 
pear to have been of unusual interest. The subject 
of registration of conveyances of real estate, a mat- 
ter which at present is receiving considerable atten- 
tion in England, was first discussed. Following 
this, numerous remarks were made concerning the 
mixed judicial tribunals of Egypt, and the extension 
of the system to other parts of the Turkish empire, 
was advocated. An essay on the formularization of 
the law was read, following which was an elaborate 
address by Mr. Miller, one of the commissioners for 
codifying the English statute law upon the subject 
of codification. This gentleman advocated the prepa- 
ration of an authoritative digest of all that is valu- 
able in the reports. He further advocated, as 
a means for preventing hasty and defective legis- 
lation, the establishment of a standing commit- 
tee, paid for their services, to whom ali bills 
introduced in Parliament should be submitted 
for the purpose of such verbal alterations as 
might be necessary to prevent confusion or unde- 
sired results. He considered codification of the 
entire law not possible. A Mr. Hastings, in an 
able address, took occasion to disagree with Mr. 
Miller on this subject, and instanced numerous 
modern codes as proof that his views were correct. 
He made the mistake, however, of supposing that 





what is known as the New York Penal Code isin 
force here. Suggestions favoring the admission of 
accused persons as witnesses in their own behalf 
were made by several persons during the discussions 
of the Congress, which continued through several 
days. 


Mrs. Lockwood, the female lawyer of the District 
of Columbia, whom Judge Magruder of the Seventh 
Judicial Circuit of Maryland characterized as a 
wandering woman and forbade to speak, not only 
in his court, but in his court-house, after the court 
had adjourned, intends to test the question of her 
right to practice in the Maryland courts. The 
Federal courts in Maryland, it is said, permit her 
to practice before them, but it is doubtful if the 
State courts will be found as liberal. 


—$—$¢—————— 


NOTES OF CASES. 

N Grand Rapids, ete, Railroad Co. v. Huntley, 7 
Cent. L. J. 387, decided last month by’ the 
Supreme Court of Michigan, it was held that where 
a railroad company procures its cars, for the carriage 
of passengers, from manufacturers of established 
reputation, and an injury occurs to a passenger in 
consequence of a hidden defect which examination 
by the company would not have discovered, the 
company is not liable for such injury. In Sharp v. 
Grey, 9 Bing. 457, it is said that ‘‘a coach pro- 
prietor is liable for all defects in his vehicle which 
éan be seen at the time of construction, as well as 
those which may exist afterward and be discovered 
on investigation.” But that a carrier of passengers 
is liable for an accident in consequence of a fracture 
caused by an original internal defect, undiscover- 
able on the closest inspection, and unavoidable by 
human care, skill, and foresight, is not held to be 
the law. Angell on Carriers, § 536; 2 Greenl. Ev., 
§ 222; Christie v. Greggs, 2 Camp. 79; Israel v. 
Clark, 4 Esp. 259; Aston v. Heavin, 2id. 533; Crofts 
v. Waterhouse, 3 Bingh. 321. The rule in such 
cases is that if there is any defect in the original 
construction of the vehicle, although the defect be 
out of sight and not discoverable on a mere ordi- 
nary examination, and any damage is occasioned to 
a passenger thereby, the carrier is liable if the 
defect might be discovered by a more minute exam- 
ination. Frink v. Potter, 17 Ill. 406. In Meier v. 
Pennsylvania Railroad Co., 64 Penn, St. 225; 3 Am. 
Rep. 581, it was held that a railroad company is not 
liable for injury to a passenger from the breaking of 
an axle caused by a latent defect which could not 
be discovered or provided against, when the car was 
running at a proper speed upon a well-constructed 
road. See, also, McPadden v. New Yorh Central R. 
R. Co., 44 N. Y. 478; 4 Am. Rep. 705; Fort Wayne, 
etc., R. R. Co. v. Gildersleeve, 33 Mich. 133; Daniel 

v. Metropolitan Ry. Oo., L. Rep., 5 H. L, 45. 
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In Citizens’ Loan Association of Newark v. Nugent, 
40 N. J. Law (11 Vroom), 215, it was held that a 
bond stipulating for the good conduct of an officer 
hoiding office for a fixed term, and until ‘‘ another” 
officer be appointed, will not remain in force after 
the re-appointment of such original officer, the term 
“another”? in such case not meaning another per- 
son. The rule laid down seems to be established 
by numerous adjudications. In Ludlow v. Simond, 
2 Cai. Cas. 1, it is said: ‘‘It is a well-settled rule, 
both at law and in equity, that a surety is not to be 
held beyond the precise terms of his contract.” In 
Amherst Bank v. Root, 2 Metc. 536, it is said that 
where a bond is given for the faithful performance 
of the duties of an office that is, by the law or 
usage by which it is created, limited to the term of 
one year, such bond is available only as security 
against violations of duty happening within that 
year, “This results from the subject-matter. Such 
office, ex vi termini, means w& retainer or engagement 
for one year, and must then expire. If there be a 
re-election, it is in fact to another, and not the same 
office; such as the offices of treasurers of the State, 
counties, towns, and the like, where the office is 
created by law, and by the same law made annual.” 
And the court in the principal case says that 
“if the office, when it runs into a new term, may be 
said to be ‘another, and not the same,’ it does 
not seem a strained or far-fetched exposition to 
deduce from the facts of the present case that, 
within the meaning of the statutory clause above 
quoted, ‘another treasurer’ was chosen at each 
successive annual election, whether the old incum- 
bent was rechosen or another person was put in his 
place.” In the case of Welch v. Seymour, 28 Conn. 
387, the words of the statute were: ‘‘The said 
officers shall continue in office until the next annual 
election, and until others are elected in their stead ; ” 
and it was adjudged that the word ‘‘ others” did 
not necessarily mean different persons. See, also, 
Commissioners v. Greenwood, 1 Dessau. 452; Mayor 
of Rahway v. Crowell, 40 N. J. Law, 207; Lord Ar- 
lington v. Merricke, 3 Saund. 403; Chelmsford Oo. v. 
Demarest, 7 Gray, 1; Dover v. Twambly, 42 N. H. 59. 
Also note to Harris v. Babbit, ante, 342. 


In Hawes v. Contra Oosta Water Co., 2 P. C. L. J. 
189, decided by the United States Circuit Court for 
California on the 30th ult., it is held that the con- 
struction by the highest court of a State of a statute 
of the State, which does not trench upon any of 
the powers of the national government, or upon any 
right guaranteed or protected by the Constitution of 
the United States, is authoritative and conclusive 
in the national courts. In Walker v. State Har- 
bor Commissioners, 17 Wall. 648, the Supreme Court 
of the United States held that where the Supreme 





Court of California had construed the term ‘‘ tide 
lands,” used in a statute of that State, as applying 
only to lands covered and uncovered by the tides, 
and as not including lands permanently submerged 
in a bay, that such construction was conclusive in 
the Federal courts. In this case the court says: “In 
the construction of the statutes of a State, and 
especially those affecting titles to real property 
where no Federal question arises, this court follows 
the adjudicatious of the highest court of the State. 
Its interpretation is accepted as the true interpreta- 
tion, whatever may be our opinion of its original 
soundness.” In Christy v. Pridgeon, 4 Wall. 196, it 
is said that the interpretation within the jurisdiction 
of a State of a local law becomes a part of that 
law, as much so as if incorporated in the body of 
it by the Legislature. If different interpretations 
are given in different States to a similar law, that 
law in effect becomes by the interpretations, so far 
as it is arule for action by the Federal courts, a 
different law in one State from what it is in the 
other. See, also, Bailey v. Maguire, 22 Wall. 230; 
Lepfingwell v. Warren, 2 Black, 603. 


In Insurance Co. of North America v. Common- 
wealth, 6 W. Not. Cas. 177, the Supreme Court of 
Pennsylvania held that an act of the Legislature of 
Pennsylvania imposing a tax upon the entire amount 
of premiums received by insurance companies incor- 
porated under the laws of that State, was intended 
to reach the gross receipts of such companies where- 
ever located, and is not repugnant to the provis- 
ions of the Constitution of the United States relat- 
ing to the regulation of inter-Statecommerce. The 
court said that a contract of insurance is a mere 
contract of indemnity and not an article of com- 
merce. This has been held in several cases. See 
Paul v. Virginia, 8 Wall. 183; Ducat v. Chicago, 10 
id. 410; Liverpool Ins. Co. v. Massachusetts, id, 573. 
Taxes imposed by States of similar nature to the 
one in question have been sustained on several oc- 
casions. A tax on brokers who dealt entirely in 
the purchase of foreign bills of exchange was 
declared valid in Nathan v. Louisiana, 8 How. 73. 
So was a tax on deposits in a savings bank invested 
largely in United States bonds, in Society for 
Savings v. Coite,6 Wall. 594, and Provident Ins, Oo. v. 
Massachusetts, id. 612. Soa tax on shares of stock 
in a railroad running through several States in pro- 
portion,to the length of the road and on its income in 
one State. Delaware Railroad Taz, 18 Wall. 206, 229. 
And a tax on warehouses used as a means of inter- 
State commerce. Munn v. Illinois, 4 Otto, 114. 


Also a tax on the person for shares of stock in cor- 

porations in other States, McKean v. Northampton 
County, 18 Wright, 519. See, also, State Tax on 
Foreign Bonds, 15 Wall. 525. 
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SOME RECENT DECISIONS— 123p MASSA- 
CHUSETTS REPORTS. 


E always turn to the Massachusetts Reports 
sure of finding a fund of variety, learning, 
interest, and sound judgment. The present volume, 
while not exceptionally interesting or important, 
contains many noticeable cases, and a few which are 
novel, or so nearly so as to merit especial remark. 

Jager v. Adams, page 26. ‘‘ A person who is con- 
structing a brick wail abutting upon a highway 
may be liable for negligence in not providing safe- 
guards or barriers to prevent the accident of a brick 
falling, to the injury of a passing traveler, although 
there is no negligence of his servants, who are 
breaking or handling the bricks.” This would seem 
a most reasonable doctrine and not at all novel, and 
yet the contrary doctrine was charged by the court 
below, and the defendant had a verdict, which was 
reversed on appeal. On the argument and in the 
opinion not a single case is cited directly in point. 
It is our impression that the same question arose in 
the city of New York a few years ago, in a case 
where the City Bank was defendant, but we have 
no knowledge of the history of the case. The court 
say that not to provide barriers would be ‘‘an 
omission to do something which a reasonable man, 
guided upon those considerations which ordinarily 
regulate the conduct of human affairs, would do.” 

Boston Ice Company v. Potter, page 28. “A, whe 
had bought ice of B, ceased to take it on account of 
dissatisfaction with B, and contracted for ice with 
C. Subsequently B bought C’s business, and deliv- 
ered ice to A, without notifying him of his purchase 
until after the delivery and consumption of the ice, 
Held, that B could not maintain an action for the 
price of the ice against A.” This seems at first 
rather hard measure for B, and the case was some- 
what criticised in the American Law Review for 
October. The ground of the holding is, of course, 
the want of privity. It was conceded that if A had 
known the facts, a contract would have been implied 
on his part to pay for the ice which he used. Stress 
was also laid on the idea that A would have no right 
off set-off as against C in the action. The court 
remark: “ The fact that a defendant in a particular 
case has a claim in set-off against the original con- 
tracting party shows clearly the injustice of forcing 
another person upon him to execute the contract 
without his consent, against whom his set-off would 
not be available.” Two English cases were the only 
precedents cited in the opinion. 

Commonwealth v. Scott, page 222. This was an 
indictment for robbery of the Northampton Bank. 
A conspiracy having been shown between the de- 
fendant and others, evidence of communication 
between the conspirators in relation to the robbery, 
by means of “ personals” in the New York Herald, 
was admitted, and approved. The cashier, who 





testified that he had been compelled by masked 
burglars to open the vault, stated that he could 
identify them by the voice. ‘‘ The defendant Scott 
was then asked to stand up and repeat something, 
which he did, and the witness said he was sup- 
pressing his voice. Scott was then told by his 
counsel to ‘speak it right out.’ The judge then 
said: ‘I do not think this is competent.’ The 
counsel for the defendants contended that he had a 
right to have the peculiarities of the defendants’ 
voices pointed out by the witness, and that for this 
purpose the voices themselves were competent. 
The judge ruled otherwise.” We once heard of a 
different ruling, or at least the voice was admitted 
as a test, in State v. Linkhaw, 69 N. C. 214, where 
the defendant, being indicted for disturbing a 
religious congregation by his peculiar singing, a 
witness imitated his singing in court, and thereby 
‘* produced a burst of long and irresistible laughter, 
convulsing alike the spectators, the bar, the jury, 
and the court.” See Browne’s Humorous Phases of 
the Law, page 137. 

Commonwealth v. Scott, page 239. This was an 
indictment of the same Mr. Scott, for burglary, on 
the same occasion, of the house of the cashier’s 
wife, ‘‘ with intent to commit larceny,” although his 
intent seems to have been simply to abstract the 
cashier, in order to open the vault with him. The 
syllabus is: ‘‘If the defendant in a criminal case 
does not testify, the prosecuting attorney cannot be 
allowed to comment to the jury on the reasons given 
by the defendant’s counsel for his not testifying, nor 
to give other reasons which the government con- 
tended really existed for his not testifying.” The 
reasons given by the prisoner’s counsel were as fol- 
lows: ‘“ What good would the testimony of these 
people be in proving their innocence? If guilty, 
would they confess it? If innocent, they are to be 
proved so by other lips than theirs. I have been 
endeavoring to discover the real facts in this case, 
and have never asked Scott, or Dunlap, or Mrs. 
Scott about it, and have never spoken to these men, 
nor heard their voices except as they were challenging 
the jury. They could add by their word nothing 
for me, either for or against them. I tell you, gen- 
tlemen, I never yet called a prisoner to the stand. 
I never have been through tie farce, and I could 
not be here to ask that these men might have their 
shackles taken off, and go upon the stand and declare 
their innocence to you. Their testimony would be 
utterly worthless. When Professor Webster was 
tried for the murder of Dr, Parkman, his two 
daughters went upon the stand and delivered im- 
portant testimony. The lawyers for the government 
asked no questions, but bowed them gracefully from 
the stand, because they knew that from the lips of 
those daughters, pleading for the life of their 
father, no testimony could come that would weigh 
with the jurors. And so, gentlemen, as I said 
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before, I could not have these men unshackled to pro- 
test their innocence to you.” This is certainly a 
remarkably telling plea for a prisoner. From it we 
learn, first, that a lawyer will undertake to defend 
his client against a charge of felony, without ever 
conferring with him or ‘‘ hearing his voice; ” second, 
that the prisoner himself challenges the jurors; 
and third, that the prisoner sits shackled while his 
trial is going on. Truly, we think that the coun- 
sel’s ideas about impartiality in defending his client, 
and not conferring with him, and the general ten- 
dency of a prisoner’s testimony in his own behalf, 
are worthy of the ark. In our State we have seen 
a judge indignantly, upon his own motion, order 
prisoners to be unshackled while in court. 

Commonwealth v. Mink, page 422. ‘By the law 
of this Commonwealth, suicide is deemed criminal 
as mulum in se, and although an attempt to commit 
it is not punishable, yet a person who, in attempting 
to commit it, accidentally kills another who is try- 
ing to prevent its accomplishment, is guilty of 
criminal homicide.”? Chief Justice Gray, whose 
opinions it is always a pleasure as well as instruction 
to read, delivers a very learned and interesting 
opinion. The defendant was found guilty of man- 
slaughter, and the court remark: “ The only doubt 
that we have entertained in this case is, whether the 
act of the defendant, in attempting to kill herself, 
was not so malicious in the legal sense as to make 
the killing of another person, in the attempt to carry 
out her purpose, murder, and whether the instruc- 
tions given to the jury were not, therefore, too 
favorable to the defendant.” In this case the woman 
accidentally killed her lover, with whom she had 
quarreled, forgetting that Goldsmith’s injunction to 
“lovely woman,” who “stoops to folly,” if she 
wishes to “wring his bosom,” is not to kill him, 
but “to die” herself. And it is much safer, too, 
in a legal sense, for the woman. 

Me Guinness v. Boyle, page 570. ‘‘On a petition 
to enforce a mechanic’s lien for labor performed and 
materials furnished in erecting a building, it ap- 
peared that the building was erected in such a man- 
ner that, while its foundation was on the land 
described in the petition, the part above it pro- 
jected about an inch over the land of an adjoin- 
ing owner. Held, that no excuse or explanation 
being shown for so building it, the lien could not 
be maintained.” We wonder, if a mortgage on 
lands would not cover a tree, whose branches over- 
hang the land of an adjoining owner? 

In Commonwealth v. Lancaster Savings Bank, page 
495, it is held that under the constitutional provis- 
ion, that the Legislature may impose duties upon 
‘‘any goods, wares, merchandise and commodities 
whatsoever, brought into, produced, manufactured, 
or being within,” the State, a license may be im- 
posed on the franchise of a foreign corporation 
doing business in that State. ‘* ‘Commodity,’” say 


” ” 





the court, ‘‘is a general term, and includes the 
privilege and convenience of transacting a particu- 
lar business.” Possibly so; but the context clearly 
shows that the word was used with regard only to 
physical and movable articles. The definition given 
by the court strikes us as being too “ commodious.” 

In Ripley v. Knight, page 519, ‘privilege of the 
shore,” is defined as the “ right to take those things 
cast upon the shore by the sea,” and includes sand 
and gravel used by the town to repair its highways. 

We find in this volume, as usual, any number of 
“liquor cases,” but for a wonder, not a single 
‘*Lord’s Day” case. Either the inhabitants of the 
old Bay State are becoming more orderly, or the 
police authorities are growing negligent. 


—_——__>___—. 
ADDRESS OF MR. JUSTICE MILLER. 


Gentlemen of the Bar Association of the State of New 

York: 

The administration of justice in this country is com- 
mitted by positive law and by immemorial custom, to 
a class of men for whom I know no better designation 
than that of Lawyers, because'it comprehensively sug- 
gests the functions they are designed to fulfill, and the 
attainments which they are supposed to possess in the 
Science of the Law. In the practical exercise of these 
functions they are divided into twojclasses—the courts 
and the bar—the judges and the practitioners. It has 
been the custom sometimes to speak of the Bench and 
the Bar as of distinct bodies, with separate interests. 
But this is so only in a limited and qualified sense. 

The Judge, from the nature of his duties as well as 
by the law of the land, must be alawyer, and when he 
ceases to be a lawyer, he ceases to be fit for a Judge. 

We are, therefore, all Lawyers, all members of the 
same honorable profession, all equally interested in 
the purpose for which our order exists—namely, the 
pure, the efficient, the perfect administration of Jus- 
tice, so far as that is attainable. 

The system of laws by which this is done, founded 
mainly on that large body of customs, ancient stat- 
utes, and judicial decisions known as the Common 
Law of England, has in this country undergone many 
changes, and received large accessions from two 
sources—Legislation and the decisions of the courts. 
It is not necessary to inquire here, which of these has 
been of greater value, but it is appropriate to remark, 
that so far as judicial judgments have made or modi- 
fied the law, it has been by reason of a necessity forced 
upon the courts and against their wishes. The pro- 
gress of the people in wealth, in population and in 
the application to the varied pursuits of life, of new 
powers and new modes of doing business, required 
modifications of old rules and the application of new 
principles of law to this varying condition of affairs, 
which the legislative branches of our governments, 
State and National, failed in a large measure to pro- 
vide. 

I do not propose to discuss the nature and value of 
precedents of judicial judgments as authorities which 
must govern the decision of subsequent cases; but as 
preliminary to the observations which I propose to 
make on legislation, the other source of change in the 
law it is important to say that according to my expe- 
rience, the judge and the lawyer are more frequently 
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called to consider the modifications of the Common 
Law arising from judicial, than from legislative ac- 
tion. 

With these prefatory remarks I wish to call your at- 
tention to Legislation in this country — our common 
country —as it affects the administration of Justice in 
the courts: what it has been — what it ought to be. 

It is not proposed to examine the general course of 
legislation, for very little of that is intended to affect 
the courts of justice. If we leave out of the account the 
various attempts at codification or revision of the laws, 
and examine the annual and biennial volumes” which 
record the acts of Congress and of our State Legisla- 
tures, we shall be surprised at the very limited space 
which in such a volume is occupied by legislation 
strictly appropriate to improvements in the criminal 
law, or the law of private rights, or to securing the 
proper enforcement of such laws. Appropriation bills, 
acts and resolutions of a purely partisan political char- 
acter, statutes creating corporations, private acts for 
the benefit of individuals, laws which are often mere 
jobs, carried through by reason of the money which 
somebody expects to make out of them, fill not only 
the statute book, but occupy a much larger proportion 
of the time of the legislative bodies. But I design to 
confine myself to the consideration of legislation 
which concerns the organization of the courts and the 
methods by which the business of the courts is con- 
ducted, and I use the word Legislation in its larger 
sense as including both Statutory and Constitutional 
law. 

For the first fifty or sixty years after our forefathers 
had established our national individuality and inde- 
pendence, they and their immediate successors were 
too much engaged in consolidating, securing and reg- 
ulating the general framework of political govern- 
ment, to give much attention to the modes by which 
private justice was to be regulated. In the absence of 
any surplus wealth to litigate about, in a country 
where that wealth was mainly in the ownership of the 
soil, and the inhabitants therefore essentially rural; 
at a period when by reason of the virtuous character 
of the people crime was rare, and personal integrity 
so common that only its absence was noticeable, the 
organization of the courts, and the modes of procedure 
to which they had long been accustomed, were deemed 
sufficient. 

The first innovation in these matters which calls for 
attention is the change in the tenure of office and in 
the mode of appointment of the judges. The life 
tenure of office for the judges has always been re- 
garded as one of the most valuable results of the Rev- 
olution of 1688 in England. For while their appoint- 
ment, and their removal from office, were both pre- 
rogatives of the Crown, experience had shown that 
they were not to be relied on by the subject, in any 
contest between him and the appointing power. The 
independence of the judiciary, which has been the 
theme of such abundant eulogy with Englishmen, 
meant therefore independence of the King. But when 
our people, instructed by the growing strife of party 
politics, had learned to extend the principle of election 
by the people to all the legislative and executive de- 
partments of the Government, and the popular but 
deceptive doctrine of rotation in office had taken root 
among them, it was hardly to be expected that the ju- 
diciary would remain the solitary exception to the 
universal application of those principles. It was said 
very plausibly that the life tenure of office had been 


‘THE ALBANY LAW JOURNAL. 














adopted as a protection against the monarch, and since 
there was no monarch in this country, but the people 
themselves were sovereign, there was no need to pro- 
tect the people against themselves, and the judges, 
like all other public servants, should be made to feel a 
proper sense of accountability to their masters, by the 
necessity of a frequent renewal of their appointment. 
The agitation of this subject led in most of the States 
to such changes in their fundamental law, that the 
judges were appointed or elected by the Legislatures. 

I do not say that this mode of appointment was 
adopted by all the States, but I speak now as I must 
hereafter speak on these subjects only of the general 
or prevalent course of affairs. 

Of all the depositories of political power in this 
country, from the people to whom the most extended 
right of suffrage has been given to the executive whose 
power is under least restraint, the legislative bodies, 
jointly or singly, are the most unfit to be trusted with 
appointments to office. And notwithstanding the 
very excellent manner in which this power has been 
exercised in one or two small States, notably Ver- 
mont, in the appointment of judges by the Legislature, 
annually or bienially, I fearlessly appeal to the experi- 
ence of the age and the sentiment of the people as 
shown by the more recent revisions of their State Con- 
stitutions, in support of this proposition. 

My earliest recollection of a phrase, since become 
common in the mouth alike of the patriot and the 
demagogue, I mean the words “ bargain, intrigue and 
corruption,”’ is in reference to that charge against the 
House of Representatives of the National Congress, 
in its election of a President of the United States. 

When Mr. Clay, the Speaker of that House, after 
successfully exerting his powerful influence in favor of 
Mr. Adams, was made by Mr. Adams the premier of 
his cabinet, the belief that this was the result of a pre- 
vious bargain was so strong, that the words I[ have 
mentioned became the battle cry of a generation, and 
the source of power of a great political party, which 
governed the country for that time, and may do so 
again. Let it be observed that it was not the evidence 
of an actual bargain which produced such results on 
the public mind, for there was none. Nor do I think 
that any candid mind now believes such a bargain was 
made; but it was the great probability that men, 
placed in the position of these two, would be governed 
by selfish and improper motives, and would, there- 
fore, make the bargain suggested by the situation, and 
by their subsequent conduct. 

When the election of judges by the Legislatures of 
the States became the accepted theory of American 
statesmanship, the appointment of many other officers 
was vested in the same bodies. Men were to be 
elected at the same session; senators, judges of the 
higher and lower courts, presiding officers of the two 
houses, and, perhaps, many other places were to be 
filled. Here was a wide field for combinations, for 
exchanges of votes and influence, temptation for the 
use of money and the appliance of all those corrupt, 
but efficient means, by which bad men secure power 
at the expense of the general good. 

This system has given rise to the expressive term, 
“log rolling,’’ as applicable to that and to other forms 
of legislative action. It comes from the customs of the 
early settlers in clearing the trees from the soil which 
they intended to cultivate. When the trees were all 
felled and cut into logs from ten to twenty feet long, 
they were gathered into large piles and burned up to 




















THE ALBANY LAW JOURNAL. 


407 











get them out of the way. This piling business re- 
quired more force than was at the command of one 
farmer, and so it became the custom, as it did in 
house-raising, corn-husking, and other similar mat- 
ters, that when the settler was ready for the perform- 
ance, his neighbors came, and putting their joint forces 
together, the logs were soon piled ready for the fire. 
He in turn helped each neighbor when needed, and so 
these neighborhood meetings came to be called “ Log- 
rollings.” It is aptly expressive of the combination 
of forces in a legislative body, by which one member 
or set of members, who have a particular object to ac- 
complish, secures the aid of others, indifferent in that 
matter, by promising to assist in matters in which the 
others are interested. This log-rolling system found 
a fruitful theater of operation in legislative appoint- 
ments to office, and was soon transferred to other sub- 
jects of legislation, in which members or their constitu- 
ents had local or individual interests, often at variance 
with the general welfare. 

But the American people with that political sa- 
gacity which so eminently distinguishes them, were 
not slow to perceive the evils of this system. In the 
exercise of frequent revisions and amendments of 
their State Constitutions, they have been engaged for 
the last quarter of acentury in striking at this log- 
rolling practice. Hence we see in all the more mod- 
ern Constitutions, provisions, that all laws shall have 
a uniform operation; that every statute shall have re- 
lation to but one subject, which shall be expressed in 
its caption; that taxation shall be uniform and equal; 
that private corporations shall only be organized un- 
der a general law, and others of a similar character, all 
of which are aimed at this evil of log-rolling, and thus 
far with only limited success. 

One of the earliest of the constitutional amend- 
ments was the transfer of the election of judges from 
theLegislatures to the people by popular vote. Whether 
this was the result of the growing distrust of legisla- 
tive bodies, or the general tendency of public opinion 
to reduce every thing to the test of popular suffrage as 
far as possible, it is difficult to tell. No doubt each mo- 
tive had its influence. But what we are principally con- 
cerned about is the effect of this mode of appoint- 
ment, the one now generally in operation, upon the 
efficient and sound administration of Justice in the 
Courts. Those who have given the subject much 
thought are divided between this mode and a return 
to the old one, of nomination by the executive and 
approval of the more conservative branch of the Legis- 
lature. The former mode has not been in operation 
long enough to enable a careful and reflective mind to 
arrive at a satisfactory opinionupon it. It has worked 
so much better than the legislative method, that it has 
established that claim at least to favor. It is also to 
be considered that it has been adopted almost exclu- 
sively in connection with short terms of office, about 
the evil of which there can be no question, so that these 
two principles, which have no necessary connection, 
have very generally been mingled in the consideration 
of the subject. 

As to the tenure of the office it is satisfactory to know 
that public opinion has undergone and is still going 
through a very decided re-action. 

There are seven States in which life tenure prevails. 
In one the term is twenty-one years, in another fif- 
teen, in another fourteen, in three it is twelve, and 
in two it is ten. In the remainder it is six and eight 
years, with three or four exceptions. So in regard to 





the manner of appointment. Three States appoint by 
legislative election; seven by the Governor and Sen- 
ate, and twenty-eight by popular election. In all these 
cases I speak of the higher courts of the States. 

It must be confessed that the party conventions, 
which for years past have proposed the only candi- 
dates for office who have any chance of election, have 
been much more careful in their nominations for 
judicial offices, than in those of any other class. How 
long this exceptional case will last, or how soon these 
offices will be subjected to all the degrading forces 
which are brought to bear in putting before the people 
candidates for offices more purely political, it is im- 
possible to tell. If the elections for judicial offices 
were held at times when no other offices were to be 
filled, it would go far to remove the worst evil of the 
present system. This has been done by the State of 
Wisconsin, and as proof of what has just been sug- 
gested, it may be stated that recently where two judges 
of the Supreme Court were to be elected at one time, 
the convention of each political party called to nomi- 
nate candidates only nominated one, leaving one to 
the other party with the result of securing two judges 
every way fitted for the place. 

But however this mode of selecting judges may op- 
erate among a people mainly rural, there are well- 
founded fears of its results in cities, where the crimi- 
nals against whom a judge must enforce the law, if it 
is enforced at all, exert a very powerful influence in 
nominating conventions as well as in the final vote. 
And we are not without warrant in the experience of 
more than one large city to justify these fears. 

But apart from abstract reasoning on the subject we 
have an element of comparison in the different modes 
by which the State and the Federal judiciary are ap- 
pointed. The latter under the Constitution of the 
United States have always been appointed by the Pres- 
ident, subject to approval by the Senate; and [ appre- 
hend that very few of the statesmen of this country, 
however democratic their general views of govern- 
ment may be, have any wish to adopt for the judges of 
the United States the system of popular election. 

The dependence of the judiciary on the appointing 
power is not dangerous only when the appointment is 
by amonarch. It is much to be doubted if depend- 
ence on the vote of the populace is any less so if the 
power is exercised at short intervals. The passions, 
the prejudices, the hasty impulses of the people, when 
brought to bear on the judge, are as likely to be un- 
favorable to the defense of innocence in criminal pros- 
ecutions, and to the establishment of an unpopular 
claim of private right,as the occasional exercise of 
that influence by aking ora governor. The interest 
which great corporations or large classes of men in 
other instances have in the rules by which their cases 
are to be governed in the court,or in the manner in 
which individual causes are decided, is very likely to 
be understood and felt by a weak or timid judge, 
who remembers the power they can exert on election 
day. 

Having traced the cause of legislation in this branch 
of our subject, let us inquire fora moment what it 
ought to be. 

The primary object, the highest purpose to be at- 
tained in the organization of the courts, as regards 
these members, is to secure honesty, capacity, and in- 
dependence, exemption from all improper influences. 

I do not think the question of the source of their 
appointment so important as a means of securing these 
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qualities, as stability in the tenure of office, and in the 
composition of the court, and reasonable compensa- 
tion of the judges. In both these respects the tend- 
ency of modern thought as shown in legislation, both 
constitutional and statutory, isin the right direction. 
In some of the States the salaries are perhaps suffi- 
cient. In New York, if not all, they ought to be, they 
are much more liberal than in most of the States. The 
Congress of the United States has been generous to 
the Supreme Court since I have been a member of it. 
In the sixteen years of my service, they have twice 
increased the salary, bringing it from $6,000 to $10,000, 
and have provided for every judge not only of 
that court, but of all other Federal courts, who has 
reached the age of seventy, and has also served ten 
years, a retiring pension equal to his salary. But 
while they have been liberal to the members of the 
Supreme Court, they have been niggard and unjust to 
the judges of the District and other Federal courts. 
As regards the judges of the District Courts, the hard- 
ship is very great. With one or two exceptions their 
salary is only $3,500 per annum, and some of them, 
notably, the two whose courts are held in St. Louis 
and Chicago, if they had to pay rent for the houses in 
which they lived in the city, and live in the style of 
gentlemen of their standing in the world, would find 
the salary insufficient to support the man alone, to say 
nothing of wife and children. Itis ashame to this 
great government that it should be so. Every judge 
who has the power and whose duty it is to decide upon 
the right to life, liberty and property, should be pro- 
vided with a support which would atleast not suggest 
temptation and would leave him free from immediate 
anxiety concerning the means of comfortable exist- 
ence. Whether it is wiser to make the office one for 
life, or of a period so long that reasonable stability in 
the court, and security in the office is guaranteed to 
the judge, I will not undertake tosay. But itis a fair 
subject for consideration in future legislation, and 
there can be no doubt that such advances can be made 
and ought to be made, as will secure ample compensa- 
tion and stable tenure in office. 

On the other hand .it must be confessed that the 
means provided by the system of organic law in 
America for removing a judge, who for any reason is 
found to be unfit for his office, is very unsatisfactory. 
With the exception of a few States which have re- 
tained the old fashioned mode of removing an officer 
by an address to the governor of two-thirds of each 
house of the Legislature, impeachment is the only 
remedy. The Constitution of the United States, which 
in this respect is the model on which those of the 
States are formed, declares that the President, Vice- 
President, and all civil officers shall be removed from 
office on impeachment for and conviction of treason, 
bribery, or other high crimes and misdemeanors; that 
the trial shall be by the Senate on articles preferred by 
the House of Representatives, and that no person shall 
be convicted without the concurrence of two-thirds of 
the members present. 

What the “ high crimes and misdemeanors ”’ are, for 
which the remedy may be invoked, remains unsettled 
tothis day. It was the most important question in 
the most important State trial ever held in this coun- 
try, namely, the impeachment of President Johnson, 
and was left there as undecided as ever. There were 
those who believed that some specific penal offense, 
defined by statute, must be proved, or there could be 
no conviction; and on this ground several of the sena- 
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tors who voted for acquittal rested their judgment; 
while many of those who voted for conviction, consti- 
tuting, perhaps, a majority of the Senate, were of opin- 
ion that there might be such dangerous exercise of un- 
authorized power, such total refusal to perform, and 
such moral delinquency in regard to the duties and 
requirements of the place as would amount to a high 
misdemeanor in the sense of the Constitution. Which- 
ever view of that point may be right, it is very certain 
that after the experience of nearly a century, the rem- 
edy by impeachment in the case of the judges, perhaps 
in all cases, must be pronounced utterly inadequate. 
Besides the main difficulty of deciding in each case 
whether the charge, if proved, is an impeachable 
offense, there is almost equal difficulty in obtaining a 
two-thirds vote in a body political rather than judicial 
in its character, liable to changes in its constituency 
during the usual delay of such a trial, and open from 
its very nature to appeals to party prejudice, to com- 
passion, and to personal friendship. 

It is not easy, however, to suggest a better remedy. 
The tribunal would be rendered more efficient and 
more safe by a specific definition of the causes of re- 
moval. There are many matters which ought to be 
causes of removal that are neither treason, bribery, nor 
high crimes and misdemeanors. Physical infirmities 
for which a man is not to blame, but which may wholly 
unfit him for judicial duty, are of this class. Deafness, 
loss of sight, the decay of the faculties by reason of 
age, insanity, prostration by disease from which there 
is no hope of recovery —these should all be reasons 
for removal, rather than that the administration of 
justice should be obstructed or indefinitely suspended. 

So, also, there are offenses against the law, or cou- 
duct which might be made so, that peculiarly unfit a 
man for the office of judge. A vile and overbearing 
temper becomes sometimes in one long accustomed to 
the exercise of power unendurable to those who are 
subjected to its humors. But I think the experience of 
observers will bear me out in saying, that habitual 
intoxication is of all this class of disqualifications the 
most frequent. 

Two things may be suggested as worthy of consider- 
ation in any effort to amend Constitutions on this sub- 
ject, namely: that the causes for which a judge may 
be removed from office shall be described with the 
same precision as that which is used in defining 
indictable offenses. Second, that whatever may be 
the nature of the court before which he is tried, the 
facts of his guilt of the impeachable offense, or dis- 
qualification charged, should be found by a jury or 
some similar tribunal. It is however to be remem- 
bered that a judge should, in the exercise of his func- 
tions, be trammeled as little as possible by fear of 
consequences to himself, and in view of the resent- 
ments of disappointed suitors the providing for 
removal should not be made too easy. 

As occupying an important place in the machinery 
of the courts, the jury is next entitled to our consider- 
ation. No institution which we have inherited from 
our ancestors has been as little disturbed by legisla- 
tive action as trial by jury; and none seems so firmly 
fixed in the affections of the people with all its acces- 
sories. It is the theme of the popular orator when all 
else fails, and a comparison of our happy condition 
with that of the benighted nations of Europe would 
fail to satisfy the public taste, if it did not dwell with 
emphasis on our ancient system of trial by jury, as the 
palladium of our liberties. Still there are indications 























of dissatisfaction. Illinois, by her most recent Con- 
stitution, permits the Legislature to abolish grand 
juries. Colorado does the same. Nevada allows three- 
fourths of the jury to render a verdict. Perhaps this 
last is a valuable innovation. It requires all the vene- 
ration which age inspires for this mode of dispensing 
justice, and all that eminent men have said of its value 
in practice, to prevent our natural reason from revolt- 
ing against the system, and especially some of its inci- 
dents. Ifa cultivated oriental were told for the first 
time that a nation, which claims to be in advance of all 
others in its love of justice and its methods of enforc- 
ing it, required as one of its fundamental principles of 
jurisprudence, that every controversy between indi- 
viduals, and every charge of crime against an offender, 
should be submitted to twelve men without learning 
in the law, often without any other learning, and that 
neither party to the contest could prevail until all the 
twelve men were of one opinion in his favor, he would 
certainly be amazed at the proposition. Nor have the 
European nations differed much with him in their 
estimate of trial by jury. It has been well understood 
and received the careful consideration of continental 
jurists for a great many years, without being adopted 
by any of them, in the form that we have it from Eng- 
laud. Many attempts have been made to introduce it 
in some modified shape, but I think it safe to say that 
it has not in its essential Anglo-Saxon feature met the 
approval of any people except those of that race. In 
the days when kings exercised arbitrary power, the 
jury was among the sturdy, liberty-loving Englishmen 
a valuable barrier against oppression by the Crown. 
But in this country,where the people are sovereign, the 
jury is but too often the mere reflection of popular 
impulse, and the safety of an innocent man is more 
frequently found to depend on the firmness of the 
judge than the impartiality of the jury. Still it is 
probably wise that no man shall be convicted of an 
infamous crime until twelve fair-minded men are con- 
vinced of his guilt. I am also forced to admit, how- 
ever, that even in civil cases my experience as a judge 
has been much more favorable to jury trials than it was 
us a practitioner. And I am bound to say that an 
intelligent and unprejudiced jury, when such can be 
obtained, who are instructed in the law with such 
clearness, precision, and brevity, as will present their 
duty in bold relief, are rarely mistaken in regard to 
facts which they are called upon to find. 

Since public opinion is not ripe for a candid consid- 
eration of the abolition of the jury system in civil 
cases, it is the part of wisdom in the legislator to make 
it as useful as possible. To this end the doctrines of 
the residence need other qualifications and disqualifica~ 
tions of jurors and amendment. The principle of 
trial by a jury of the vicinage was founded originally 
in the idea that the neighbors were better qualified to 
decide the controversy, by reason of their knowledge 
of the character of the parties and the circumstances 
of the issues to be tried. In modern times we have 
adopted the rule to exclude a man from the jury who 
knows any thing of the case, or has an opinion of its 
merits, searching in some instances for weeks to find 
a man so ignorant or obscure, that he has never heard 
of a case which has attracted universal attention, and 
does not know the most prominent public character in 
his neighborhood. The evils of these restrictions have 
challenged public attention of late years. I can see 


no reason at this day for a trial in the vicinage, nor 
for restricting the area from which the jury is to be 
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taken by county lines, and still less for refusing a man 
otherwise well fitted fora juror, because he has read 
an account of the famous case in the newspapers. In 
these respects, as well as in the number of the jury, 
which is too large, and in the requirement of unanim- 
ity in the verdict in civil causes, there is a fair field for 
judicious legislation. 

An essential element of any system of administering 
justice is the law of evidence. Tbe rules by which 
testimony offered in a suit is to be admitted or rejected, 
and the probative force of the different classes of evi- 
dence admitted, must always have a controlling influ- 
ence on the verdict of the jury or the judgment of the 
court. 

The common law of evidence was in many respects 
a very artificial system, and probably more restrictive 
in the rules which admitted testimony than any civil- 
ized code of laws. And while the courts have felt the 
evil of many of these limitations upon the use of tes- 
timony, calculated to throw light on the issue, they 
have been comparatively helpless by reason of their 
obligation to follow the established law of the case. 
In this matter, also, legislation has made no progress 
until afew years back. The exclusion from testifying 
of the individuals who were likely to know more of 
the matter in controversy than all others, because they 
are parties to the suit, or are interested in the result, 
is still the law of some of the States though abolished 
now by most of them. 

It was until recently the universal law of this coun- 
try that the mere contingent liability to costs ren- 
dered the party liable incompetent to testify in the 
suit. Wherever the rule of exclusion on account of 
interest or of being a party to the suit has been abol- 
ished, it has met the approval of judges and lawyers, 
with rare exceptions. The only question yet open on 
that subject relates to its application to criminal cases. 
Many States of the Union now permit a man to testify 
who is on trial for acriminal offense. In most of them 
this must be voluntary on his part, and he can re- 
main silent if he chooses. But it has been thought 
proper in such cases that the jury shall be instructed 
that his silence is to raise no presumption against him, 
as it might do if he refrained from giving explanations 
which the situation seemed to require. It may be 
doubted, however, if the charge of the court in such 
cases will be very effectual. 

The exceptions to the law excluding hearsay evi- 
dence, which have been somewhat increased by the 
courts, might profitably be further enlarged by legis- 
lation. 

The proof of character, whether good or bad, should, 
in my opinion, be admitted in many cases, both for 
and against the party, where it is now excluded. On 
a charge of crime, or an issue of fraud, which of itself 
proves the man, if guilty, to be a very bad man, it is 
usual to reject the light which his previous character, 
whether good or bad, will throw on the probability 
that he would do the act charged. 

Without enlarging on the subject, I am of opinion 
that in criminal causes the French system of repeated 
and very free preliminary examination of the prisoner, 
in the presence of a judicial officer, in which questions 
are put and answered with great freedom, as the facts 
are developed, in which the accused has the fullest 
opportunity of prompt and early explanation, and is 
held responsible for its absence, when the examina- 
tion is postponed and resumed as new information is 
obtained bearing on the guilt or innocence of the 
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party, is much more likely to relieve the party, if in- 
nocent, of the disgrace and trouble of a formal trial, 
and to produce conviction in case of guilt, than our 
artificial strait-laced law of evidence permits. It is 
the boast of the common law that it protects the inno- 
cent at all hazards, and that it is better that many 
guilty should escape than that one innocent man 
should be punished. Yet I entertain a very strong 
conviction that, leaving out of the account prosecu- 
tions for offenses purely political, fewer men are 
wrongfully punished, and fewer guilty ones escape, 
under the French than under our system of criminal 
procedure. There is in the law of evidence an inviting 
field for the Jurist and the Legislator. The book of Mr. 
Justice Appleton, of Maine, and the works of Mr. 
Stephen, are encouraging in this direction; and an 
examination of Mr. Bentham’s labors on this subject 
would well repay the time so expended. 

Looking at such legislation as affects the methods by 
which justice is administered in the courts, the modes 
of procedure in them, it will be found that the changes 
have been very important. 

In several of the New England States, and in the 
State of Pennsylvania, courts of Equity, as distinct 
from courts of Law, have always been unknown; but 
within the last thirty years they have conferred, toa 
limited extent, equity jurisdiction on their Common 
Law courts. It is not within the scope of these re- 
marks to discuss the sufficiency of the courts of com- 
mon law, as we received them from our English ances- 
tors, to meet the demands of remedial justice. I take 
it that the struggle of the two States of Pennsylvania 
and Massachusetts, to do without the principles of the 
equity courts, in which struggle they finally yielded to 
the necessity of adopting them, is conclusive on that 
point. But it came very soon to be understood, that 
while the system of chancery law was a necessary 
element of our jurisprudence, it was not indispensable 
that there should be a separate court for its adminis- 
tration. 

The States accordingly began very early to dispense 
with chancellors, and to require the judges of their 
courts of law to act also as chancellors. But while 
this was done by virtue of the same commission and 
the style of the court was the same, in which the rem- 
edies were administered, there was a separate docket 
for each class of cases, the distinctive modes of plead- 
ing and practice were kept up, and the courts were in 
fact courts of law and courts of equity. 

But about the time that Massachusetts and Pennsyl- 
vania had come to recognize the necessity of the prin- 
ciple of equity, to the completeness of their system 
of jurisprudence, the State of New York, which has 
taken the lead in all these innovations, or improve- 
ments, as you may chovse to call them, began to con- 
sider, whether the principles and methods of courts of 
equity were necessarily so antagonistic to those of the 
courts of law, that they could not be combined and 
administered in the same forumand as [part of the 
same system of legal procedure. 

They said, if A has the legal title to a tract of land, 
and sues B to recover possession of it, and B has a 
valid equitable right to the land and to its possession, 
why must B submit to let A recover judgment for its 
possession inacourt of law, and then file a bill in 
chancery to obtain from A the legal title,and fora 
perpetual injunction against A’s judgment? Why 
since the same judge, sitting in the same court, must 
try both the action at law and the suit in chancery, 
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shall he not do it in one suit, thereby saving both time 
and money to the litigants? The answer to these ques- 
tions, based as it was on the want of flexibility in the 
forms of action at common law, led to an inquiry into 
the value of those forms, which came to be very much 
disturbed. And no wonder this was so. Actions at 
law were divided into actions of tort and actions of 
contract. These again were subdivided into specific 
forms, and however good or well-founded a plaintiff's 
right of action might be, he was defeated if he had 
mistaken the form in which he had brought it. If it 
was detinue when it should have been trover or replevin, 
if it was assumpsit when it should have been debt, or 
trespass when it should have been trespass on the case, 
he was beaten, though his right to recover the sum, or 
thing claimed. was made clear during the progress of 
the suit. And soif he had brought an action at law, 
the subject-matter of which was only cognizable in 
equity, he was when this was ascertained, at whatever 
stage of the litigation, and however ciear his right to 
relief, turned out of court with costs, and compelled to 
bring another suit or abandon the assertion of his 
right. 

A very distinguished friend of mine, a former asso- 
ciate of the Bench of the Supreme Court, told me this 
story: His father died when ne was very young and 
left him some $20,000 in personal property, which the 
executors of the will sold, and they used the money. 
When he became of age he sued these executors and 
their sureties in Chancery for an accounting, and for 
the amount due. The case came to the Court of Ap- 
peals of Maryland, which held by a majority of one, 
that a suit in Chancery could not be maintained, but 
his remedy was at law. He then brought his action 
at law, which also came into the Court of Appeals, 
whose membership had been changed, and which now 
held that the proper remedy was a suit in Chancery, 
for an accounting, and after that an action at law 
might be sustained on the bond. Yet this gentleman 
is very hostile to the system of procedure by which 
the principles and remedies of both law and equity 
are applied in one forum, and in the same actionas far 
as they are appropriate to the case. 

I am quite aware that in the gradual approach which I 
have been making to the subject of the Code of Practice 
or Code of Procedure of this State, the main features of 
which have been adopted by the Legislatures of two- 
thirds of the States and Territories of the Union, I am 
coming to a subject in which there is still a wide differ- 
ence of opinion; and in regard to which many of the 
ablest lawyers of this and other States differ with me 
wholly. Not only so, but I am sensible that it is a sore 
subject, and one in regard to which men have become 
partisans with a zeal almost deserving the name of 
bigotry. But I should have to abandon the rule of a 
life-time if I did not on this, as I have on all other 
occasions, express the material convictions of my 
mind on a subject which lies directly in the pathway 
of appropriate discussion. 

The object of all pleadings in the courts, the object 
of the courts themselves, is to ascertain the truth in 
regard to controverted facts, and the law applicable 
to those facts. If abandoning any a priori discus- 
sion of the superiority of the code system, or the 
common-law system of pleading, for these purposes, 
we look to the results as they are seen inthe reports of 
cases decided in the higher courts, I think it will be 
found that a much larger proportion of cases were ar- 
gued and decided in those courts on mere questions 
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of form in pleadings, and technicalities in practice, 
which determine nothing of the merits of the cases, 
while the old forms prevailed, than since they have 
been abolished. Many, very many causes went to 
the appellate courts and were there decided, on purely 
technical questions as to the form of the action, or the 
form of the plea, which neither touched nor affected 
the very right of the matter. And while questions of 
pleading are even under the code system sometimes car- 
ried tothe Court of Appeal, as they must be under any 
system, I venture to say that taking the volumes of re- 
ports of all the States which have adopted the Code, 
and comparing these volumes as to that class of cases 
before and since its adoption, its advocates will have 
every reason to be satisfied with the reform. 

There may be those present who will think it a suffi- 
cient refutation of this assertion to say: ‘‘ Look at the 
volumes of Howard’s Practice Reports.’’ One answer 
to this reference is, that while Mr. Howard calls his 
volumes, ‘‘ Practice Reports,’”’ that term would as 
fitly apply to any other series of reports as to his. 
The number of his volumes is swelled by report- 
ing every thing else as well as practice cases. <A 
better answer, however, is found in the fact, that for 
reasons which I shall give, the new system of plead- 
ing has in the courts of New York been far more pro- 
ductive of contests which reach the higher courts than 
the same system has in any other State where it has 
been tried. 

As I have already said, this State was the pioneer in 
the introduction of the code system. Here it met its 
first and fiercest opposition. The very great number 
of judges who were called to administer it naturally 
led to differences in construction. All these courts 
bave reporters, and by reason of the complexity of 
your judicial system almost every section of the Code 
was made the subject of conflicting decisions. 

I take the liberty of saying also, that the principal 
source of the contests over the Code of Procedure was 
the hostility of the lawyers and those who then occu- 
pied the bench. All of these had been bred as law- 
yers under a system of pleading very technical, very 
difficult to understand, which constituted of itself a 
branch of learning supposed to be very abstruse and 
very valuable. It was one of the titles to reputation 
and success in the profession, that a man was a good 
special pleader. To find, as many of these erroneously 
supposed, all this learning of a life-time rendered use- 
less was more than human nature could bear with 
composure. 

To see the tyro in the profession, made by this 
change in the law of pleading, as capable of preparing 
a good declaration, a good plea, or a good bill in 
chancery, as the patriarch of the bar, to see his blun- 
ders remedied by the simple process of amending the 
pleading, instead of gratifying his adversary by being 
turned out of court as a tribute to that adversary’s 
learning, was very provoking. 

No system of practice, which the ingenuity of man 
could devise, would at first work out satisfactory re- 
sults which should be received with the determined 
hostility that this was, by the lawyers who had to con- 
form to it and the courts which had to introduce and 
construe it. The Code, itself, being a first attempt, 
was not of course perfect. It was undoubtedly too 
minute in its details, and was, therefore, too volumin- 
ous. It undertook to provide specifically on every 
exigency of the practice, when it would have been wiser, 
after abolishing all technical forms of action and plead- 





ing, and establishing a few general rules in their stead, 
to have left the courts to perfect the system by the ap- 
Plication of those philosophical principles of pleading 
which are essential to all systems, and which go to 
make pleading a science. When the prolixity and 
minuteness of the Code encountered the querulous 
distrust of the courts and the hostility of a profession 
which shrinks from innovation as from a plague, it is 
not to be wondered that it was unpopular. But un- 
der all these disadvantages the general system has come 
to receive the approval of the profession in this State, 
and I suppose that the number of those who would be 
willing to abolish the Code of Procedure is small, even 
in New York. Outside of this State, it has met with 
as general approval, wherever it has been tried, as any 
reform in the law can be expected to meet. There 
were those who opposed the substitution of milder 
punishment in the long list of crimes once punished 
by death, including sheep stealing, who thought the 
abolition of imprisonment for debt was a fatal stroke 
at the sanctity of contracts. Even now bya slight 
stretch of conscience in charging fraud, a man who 
cannot give bail is thrown for an indefinite time into 
Ludlow street jail, whose only crime is that he cannot 
pay his debts. Those who have faith in progress, of 
whom I hope always to be one, in the progress of the 
race, in the progress of science, in the progress of the 
science of the law, must make up their minds to en- 
counter the opposition of this class, always and at all 
points, where reform is needed or attempted. 
Fortunately New York stood almost alone in her 
cold reception of the system she was the first to in- 
augurate. The Wells’ Code, as it is called, was 
adopted by the Legislature of Missouri, about the same 
time that the Legislature of New York enacted the 
Code, which is attributed mainly to Mr. Field. I am 
not quite sure if the statute of Missouri is not the 
older of the two, but since the Legislature of New 
York was some time in enacting the Code which its 
commissioners had reported, it is fair to suppose that 
Judge Wells, who prepared the Missouri Code, had 
the benefit of the labors of the New York Commis- 
sion. In other States, while it has been subjected to 
much modification, the New York Code of Procedure 
is confessedly the model on which they all are framed, 
and the value of the reform is scarcely controverted. 
As suggestive of the better mode of remedying the 
old evil, without the too sudden introduction of a full 
fledged novelty, I take the liberty of reciting how it 
was done in my State of Iowa. The Legislature hav- 
ing appointed three commissioners to revise and cod- 
ify its laws, their report was in the session of 1851 
enacted into a Code. This entire body of the laws of 
the State, apart from the common law, was comprised 
in an octavo volume of 684 pages including index. 
Chapter 104 was devoted to pleading, and chapter 105 
to the trial of causes and its incidents. The chapter 
on pleading contained 33 sections and that in regard to 
trials, 63, and both of them occupied seven pages of 
the book. The first section declared that ‘all tech- 
nical forms of action and of pleading are hereby 
abolished.’’ A few general definitions of the nature of 
pleading, and provisions for the correction of errors 
and mistakes followed, and the courts were but to ap- 
ply to this skeleton the principles of the science of 
pleading, which are of universal acceptance under all 
systems of practice. The courts and the lawyers with 


few exceptions conformed to the change in the proper 
spirit, and the result is that fewer practice cases are 
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reported in the forty-eight volumesof Iowa Reports 
than in any equal number of such volumes in the 
United States. A man who should attempt to make a 
living by publishing a series of practice reports in that 
State would have to live on meager fare. 

What remains for legislation to do in this branch of 
our inquiry is, the gradual perfection of the work 
already so far advanced, its introduction into the 
practice of the States which have not yet adopted it, 
and into the practice of the Federal courts. By an act 
of Congress, passed in 1872, the pleading and practice 
of those courts must conform in actions at law as near 
as may be to those of the State courts when the for- 
mer are held. This leaves the pleading and practice 
in Chancery cases to rest mainly on the system of the 
High Court of Chancery in England, as it existed prior 
to our revolution, except as it may be modified by rules 
established by the Supreme Court. 

In cases at law the courts which administer the laws 
of Congress, and decide in the courts of the Union the 
rights of American citizens are governed in their 
action by thirty-seven different codes of pleading and 
practice. 

The administration of justice would be much im- 
proved by a short, a simple, and a uniform Code of 
Procedure, governing the practice of all the courts of 
the government of the United States, and legislation 
to this end is much to be desired. 

You may inquire why I have addressed these re- 
marks on the law-making function to you, whose 
main pursuit in life is to learn what the law is and to 
aid in its administration ? 

Lanswer: Because in the work of your profession, 
unless you sink into the merest routinist, you will 
be the first to discern the imperfections of the rules 
by which your action is governed, and to make wise 
suggestions of remedy; because, individually and col- 
lectively, lawyers have in all free governments exer- 
cised a larger influence in legislation, than any other 
class of citizens; and lastly, because I feel well as- 
sured that if this Association shall determine with 
any reasonable approach to unanimity in favor of 
any reform in the law, and shall urge it with energy, 
success is sure to follow the effort. 

I fear, gentlemen, I have undertaken to cover too 
much ground for the occasion, and I know I have im- 
perfectly suggested, rather than demonstrated, any of 
the propositions I have placed before you. 

In fact, I have not been able to resist the temptation 
to talk with you rather than to deliver an essay for 
others to read, and if you have enjoyed the listening 
with half the pleasure I have had in the talking, I 
shall feel more than compensated for the little time I 
have been able to bestow upon this effort to stimulate 
your interest in a noble cause. 


a 


THE NEW YORK STATE BAR ASSOCIATION 
MEETING. 


‘THE second annual meeting of the New York State 

Bar Association was held at Tweddle Hall on the 
evening of Tuesday and on Wednesday last. The num- 
ber of lawyers in attendance was not large, but in- 
cluded many of the most prominent and eminent mem- 
bers of the profession from all parts of the State. On 
Tuesday evening, the annual address was delivered by 
Mr. Justice Miller of the Supreme Court of the United 





States. There were present all the members of the Court 
of Appeals, many of the Justices of the State Supreme 
Court, prominent State officials, several hundred mem- 
bers of the bar, and many of the citizens of Albany. 

The address (which we elsewhere give entire) was 
listened to with the closest attention, and was received 
on all sides with the most cordial approval and pleasure. 
Of its intrinsic merit we need not speak — it speaks for 
itself. 

On Wednesday the principal exercises consisted of 
the reading of papers, the reports of committees and 
the discussion of such reports. Some of the papers 
—those more directly relating to the law as an applied 
science, we shall print hereafter when our space will 
permit :— of the others we shall not attempt even an 
abstract, as we could therein do but slight justice to 
the readers. Without exception they were weli con- 
sidered, well written and well read. During the two 
hours which these papers occupied, the interest never 
flagged, and it was the universal expression that these 
two hours were the most interesting of the session. 

These papers were as follows: by Grosvenor P. Low- 
rey, Esq., of New York, on “* Telegrams—their inviola- 
bility against disclosure, subpoena and search war- 
rant’’; by Elliott F. Shepard, Esq., of New York, on 
* Equalization of representation in the United States 
Senate’’; by Irving Browne, Esq,, of Troy, on “A 
Plea for the Noun-Political Lawyer”; by Hon. James 
A. Briggs, of Brooklyn, State Assessor, on ‘* Taxa- 
tion—should it be confined to real estate’’; by Hon. 
George Shea, of New York, on ‘Some Thoughts on 
Henry Wheaton and the Epoch to which he belonged” ; 
and by William M. Ivins, Esq., of New York, on 
“« Jurisprudence and Political Economy.”’ 

The Committee on Law Reform presented through 
its chairman, the Hon. Matthew Hale, a report, among 
other things,recommending the adoption of a resolution 
asking the Legislature to take measures for the com- 
pletion of the Code of Civil Procedure by the adop- 
tion of the “ nine chapters ’’ with proper amendments. 
It also reported in favor of a bill drafted by Mr. El- 
bridge T. Gerry, fixing the age of consent for marriage, 
providing for the recording of the marriage certificate 
and relieving the bona fide purchaser of real property 
from claims for dower, where such certificate is not re- 
corded. That part of the report relating to the Code 
of Civil Procedure gave rise to an animated discussion 
which was participated in by the Hon. David Dudley 
Field, the Hon. James C. Spencer, Mr.Wm. H. Arnoux, 
the, Hon. Henry Smith, the Hon. Charles Hughes, the 
Hon. J. Van Voorhis, the Hon. John I. Gilbert, and 
others. The report was finally adopted. 

The Hon. John F. Seymour, Chairman of the Com- 
mittee on Grievances, made an elaborate and valuable 
report which we shall print hereafter. 

The principal officers elected for the ensuing year are 
as follows: 

President—Hon. Samuel Hand, Albany. 

Vice-Presidents—First District, John K. Porter, New 
York; Second, Andrew E. Suffern, Haverstraw ; Third, 
John Gaul, Jr., Hudson; Fourth, Platt Potter, Sche- 
nectady; Fifth, Wm. C. Ruger, Syracuse; Sixth, Ho- 
ratio Ballard, Cortlandt; Seventh, James L. Angle, 
Rochester; Eighth, Sherman S. Rogers, Buffalo. 

Treasurer—Rufus W. Peckham, Albany. 

Corresponding Secretary—Marcus T. Hun, Albany. 

Recording Secretary—A. V. De Witt, Albany. 

The Post Graduate Prize for the best essay on ** The 




















THE ALBANY LAW JOURNAL. 


413 








eS 





American Constitution,’’ was awarded to Mr. William 
W. Green, of Oswego, and was presented by Judge 
Rapallo. 

The annual dinner was a most enjoyable affair, and 
was a pleasing and fitting termination to the meeting. 
sseinataticlaliaiilecatins 
THE SUPERNATURAL ELEMENT IN THE 
OATH. 


LL men, with very few exceptions, are religious; 
and their religions, however much they may dif- 
fer in particulars, agree in certain general tenets. Re- 
garding these the belief of the world may be said 
to be unanimous. That there isa Supreme Ruler of the 
Universe —* Jehovah, Jove or Lord’’ — to whom man 
owes his existence; that He loves goodness and hates 
iniquity ; that He is able to and will punish the one and 
reward the other; and that man must render an account 
of his life to Him and receive either reward or pun- 
ishment; these beliefs have a place in nearly every 
religion that the world has seen. 

In the fact of the existence of this universal belief 
the legal oath has its foundation. A man is called 
upon to make some statement affecting the rights of 
some of his fellow men, and it is essential to the ad- 
ministration of justice that this statement should be 
true. To this end the supreme power in the State 
provides for the punishment of false statements made 
in a legal proceeding by the statutes concerning per- 
jury. But this is not considered sufficient. David’s 
opinion, that all men are liars, being generally correct, 
it is thought proper to take every possible precaution 
to prevent them from exercising their natural inclina- 
tion. Andso the supreme power of the State invokes 
the assistance of the Supreme Power in the Universe; 
it appeals to the religion or superstition of mankind; 
and having provided for the human punishment of 
perjury, it secures the co-operation of Divinity by the 
device of an oath. 

There are thus two elements in an oath—the human 
and the divine. It is with the former only that human 
laws deal; for though they invoke the aid of the Deity, 
governments are not generous enough to punish those 
who insult Him; or possibly they consider Him per- 
fectly competent to take care of Himself. At all 
events, perjury is punished, not because it is a crime 
against God, but because it affects the interests or 
rights of human beings. A man may go before some 
officer, duly authorized to administer an oath, and 
swear, every hour of his life, that he is twelve feet 
tall; and no human tribunal can punish him for per- 
jury. It is only when false swearing occurs in the 
course of some legally authorized proceeding that 
human laws interfere. 

The propriety of punishing the authors of false state- 
ments, which injuriously affect the interests of other 
human beings, is apparent; and the laws which provide 
for such punishment I do not intend to discuss; but I 
wish to say a word about the oath itself, so far as re- 
gards the divine or supernatural element which enters 
into it. 

It isgenerally supposed, first, that he who has sum- 
moned his God as a witness will be careful to utter 
absolute truth ; and second, that God will punish more 
severely the violation of an oath than an ordinary false- 
hood. The correctness of the first supposition is doubt- 
ful. The leopard does not change his spots; the liar 


maintains his character, no matter how solemnly he 
may swear that he will speak the truth; and nearly 





every trial of a cause furnishes proof of the fact 
that he who is accustomed to bear false witness 
against his neighbor in the every-day affairs of life, 
will pay little regard to the sanctity of an oath. 

When the peers of England declare upon their honor 
that they will fairly try the issues presented to them, 
they are as certain to prove faithful to their obligation 
as those who made the like declaration, before their 
God. With or without the oath, he that is righteous 
will be righteous still, and he that is unjust will be 
unjust still. 

The second supposition is manifestly absurd. Will 
one human being, who has by a false declaration taken 
from another human being his life or liberty or prop- 
erty, deserve or receive any greater punishment from 
his God because he has made such false declaration 
after listening to a formula called an oath and kissing 
a book called the Bible? Surely He who searches the 
heart; He who considers the motive; He who, sum- 
moned or unsummoned, is ever present, will mete out 
the same punishment to a falsehood which is intended 
to injure others, whether or not that falsehood be con- 
trary to the obligation imposed by a form of words. 

But if the oath is to be retained, and a superstit- 
ious majority seems to be in favor of retaining it, then 
at least it should be so administered as to appeal most 
powerfully to the superstition of those who take it. 
How is the oath commonly administered in our courts? 
Who understands it but those who have already 
learned it by heart? A prayer to the Deity would not 
be rattled off so volubly; and yet an oath is certainly 
as sacred and solemn as a prayer. Even when an affi- 
davit is taken before some notary or commissioner, 
though the glibness of the court clerk is wanting, there 
is little solemnity about the proceeding; the oath is 
given and assented to carelessly, and is often accom- 
panied by a jest. Can there not be an improvement 
in this respect? Is it not possible to so administer the 
oath that he who utters it shall feel that he is perform- 
ing a sacred ceremony, and he who takes it that he is 
incurring the most solemn obligation? Might it not be 
well for the judge to relieve the clerk of a duty, which 
is evidently regarded by the latter as rather tedious 
mummery? An oath properly administered, however 
opinions might differ as to its necessity, would at least 
have the advantage of solemnity, which it now does 
not have. J. H. Hopxrys. 

Rocuester, November 7, 1878. 

———__—_+—____—_ 


STATE TAXATION OF IMPORTED GOODS 
INVALID. 
SUPREME COURT OF THE UNITED STATES.—OCTO- 
BER TERM, 1878. 


Cook, plaintiff in error, v. COMMONWEALTH OF PENN- 
SYLVANIA. 

A tax laid by a State on the amount of sales made by an 
auctioneer is a tax on the goods sold. 

Where the goods sold for which he is required to collect 
and pay a tax are imported goods in the original pack- 
age, sold for the importer, the law which authorizes 
the tax is void as laying a duty on imports and as a 
regulation of commerce forbidden by sections 8 and 10 
of article 1 of the Constitution of the United States. 

N error to the Supreme Court of the State of Penn- 
sylvania. The facts appear in the opinion. 
Mr. Justice MILLER delivered the opinion of the 
court. 
The act of the Legislature of Pennsylvania, of May 
20, 1853 (Pamphlet Laws, 683), declares that — 
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“The State duty to be paid on sales by auction in 
the counties of Philadelphia and Allegheny, shall be 
on all domestic articles and groceries, one-half of one 
per cent; on foreign drugs, glass, earthenware, hides, 
marble-work, and dye-woods, three-quarters of one 
per cent.” 

By the 6th section of the act of April 9, 1859, the 
law was modified as follows: 

** Said auctioneers shall pay into the treasury of the 
Commonwealth a tax or duty of one-fourth of one per 
centum on all sales of loans or stocks, and shall also 
pay into the treasury aforesaid a tax or duty, as re- 
quired by existing laws, on all other sales to be made as 
aforesaid, except on groceries, goods, wares, and mer- 
chandise of American growth or manufacture, real 
estate, shipping, or live stock; and it shull be the duty 
of the auctioneer having charge of such sales, to col- 
lect and pay over to the State treasurer the said duty 
or tax, and give a true and correct account of the 
same quarterly, under oath or affirmation, in the form 
now required by law.’’ Pamphlet Laws, 436. 

The effect of this legislation is that by the first stat- 
ute a discrimination is made against foreign goods 
sold at auction of one-fourth of one per cent, and by 
the last statute, while all sales of foreign or imported 
goods are taxed, those arising from groceries, goods, 
wares and merchandise of Ameriezn growth or manu- 
facture are exempt from such tax. 

It appears that the law also required these auction- 
eers to take out a license, to make a report of such 
sales, and to pay into the treasury the taxes on these 
sales. 

The defendant refused to pay the tax for which he 
was liable under this law, for the sale of goods which 
had been imported and which he had sold for the im- 
porters in the original packages. In the suit, in which 
judgment was rendered against him in the Supreme 
Court of Pennsylvania, he defended himself on the 
ground that these statutes were void, beeause forbid- 
den by sections 8 and 10 of article I of the Constitu- 
tion of the United States. 

The clauses referred to are those which give to Con- 
gress power to regulate commerce with foreign na- 
tions and forbid a State, without the consent of Con- 
gress, to levy any imposts or duties on imports. The 
case stated shows that the goods sold by defendant 
were imported goods and that they were sold by him 
in the packages in which they were originally im- 
ported. It is conceded by the attorney-general of the 
State, that if the statute we have recited is a tax on 
these imports, it is justly obnoxious to the objection 
taken to it. 

But it is argued that the authority of the auctioneer 
to make any sales is derived from the State, and that 
the State can, therefore, impose upon him a tax for the 
privilege conferred, and that the mode adopted by the 
statute of measuring that tax is within the power of 
the State. That being a tax on him for the right or 
privilege to sell at auction, it is not a tax on the article 
sold, but the amount of the sales made by him is made 
the measure of the tax on that privilege. In support 
of this view it is said that the importer could himself 
have made sale of his goods without subjecting the 
sale to the tax. The argument is fallacious, because 
without an auctioneer’s license he could not have sold 
at auction even his own goods. If he had procured, 
or could have procured, a license, he would then have 
been subject by the statute to the tax, for it makes no 








exception. By the express language of the statute the 
auctioneer is to collect this tax and pay it into the treas- 
ury. From whom is he to collect it if not from the 
owner of the goods? If the tax was intended to be 
levied on the auctioneer he would not have been re- 
quired first to collect it and then pay it over. It was, 
then, a tax on the privilege of selling foreign goods at 
auction, for such goods could only be sold at auction 
by paying the tax on the amount of the sales. 

The question as thus stated has long ago and fre- 
quently been decided by this court. 

In the Passenger Cases, 7 How. 283, a statute of New 
York was the subject of consideration, which re- 
quired an officer of the city of New York, called the 
health commissioner, to collect from the master of 
every vessel from a foreign port, for himself and each 
cabin passenger on board his vessel, one dollar and 
fifty cents, and for each steerage passenger, mate, 
sailor, or mariner, one dollar. A statute of the State 
of Massachusetts was also considered, which enacted 
that no alien passenger (other than certain diseased 
persons and paupers, provided for in a previous sec- 
tion) should be permitted to land until the master, 
owner, consignee, or agent of such vessel, should pay 
to the regularly appointed boarding officers the sum 
of two dollars for each passenger so landing. In both 
instances, although the master or owner of the vessel 
was made to pay the sum demanded, it was held to be 
a taxon the passengers. It was he whose loss it was 
when paid, and the burden rested ultimately and 
solely on him. Chief Justice Taney says: “It is 
demanded of the captain, and not of each separate 
passenger, for the convenience of collection. But the 
burden evidently falls upon the passenger, and he, in 
fact, pays it, either in the enhanced price of his pass- 
age, or directly to the captain, before he is allowed to 
embark for the voyage.’’ Because it was such a tax 
the majority of the court held it to be unconstitu- 
tional and void. 

In the case of Crandall v. Nevada, 6 Wall. 35, the 
State had passed a law requiring those in charge of all 
the stage-coaches and railroads doing business in the 
State to make report of every passenger who passed 
through the State or went out of it by their convey- 
ances, and to pay a tax of one dollar for every such 
passenger. The argument was urged there that the 
tax was laid on the business of the railroad and stage- 
coach companies, and the sum of one dollar exacted 
for each passenger was only a mode of measuring the 
business to be taxed. But the court said, as in the 
Passenger Cases, that it was a tax which must fall on 
the passenger and be paid by him for the privilege of 
riding through the State by the usual vehicles of travel. 

In the case of the State Freight Tax, 15 Wall. 271, 
Mr. Justice Strong says: “‘ The case presents the ques- 
tion whether the statute, so faras it imposes a tax upon 
freight taken up within the State and carried out of it, 
or taken up outside the State and delivered within it, 
or, in different words, upon all freight other than that 
taken up and delivered within the State, is not repug- 
nant to the provisions of the Constitution of the 
United States.” It was argued here again that the tax 
was one on the business and franchises of the railroad 
companies which were required to pay it; but the 
court, reviewing the authorities, said that the inquiry 
was upon what did the burden really rest, and not 
upon the question from whom the State exacted pay- 
ment into its treasury. This language was abundantly 
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supported by the cases concerning tax on the national 
banks, namely: Bank of Commerce v. New York City, 
2 Black, 620; The Bank Tax Cases, 2 Wall. 200; Society 
for Savings v. Coite, 6 id. 594; Providence Savings Bank 
v. Massachusetts, id. 611. 

In Henderson v. The Mayor, where the owners of 
yessels from a foreign port were required to give a 
bond as security that every passenger whom they 
landed should not become a burden on the State, or 
pay for every such passenger a fixed sum, it was held 
to be in effect a tax of that sum on the passenger, how- 
ever disguised by the alternative of a bond which 
would never be given. The court said that ‘‘in what- 
ever language a statute may be framed, its purpose 
must be determined by its natural and reasonable ef- 
fect, and if it is apparent that the object, as judged 
by that criterion, is to compel the owners of vessels to 
pay a sum of money for every passenger brought by 
them from a foreign shore and landed at the port of 
New York, it is as much a tax on passengers, if col- 
lected from them, or a tax on the vessel or owner for 
the exercise of the right of landing their passengers in 
that city, as was the statute held void in the Passen- 
ger Cases.”” 92 U.S. S. C. 268. 

To the same effect, and probably more directly in 
point, is the case of Welton v. State of Missouri, 91 
U.S. 8S. C. 275, decided at the same term. In that 
case peddlers were required, under a severe penalty, 
to take out license, and those only were held to be 
peddlers who dealt in goods, wares, and merchandise 
which were not of the growth, produce, or manufac- 
ture of the State. The court, after referring to the 
case of Brown v. Maryland, relied on by defendant here, 
adds: ‘So, in like manner, the license tax exacted by 
the State of Missouri from dealers in goods which are 
not the product or manufacture of the State, before 
they can be sold from place to place within the State, 
must be regarded as a tax upon the goods themselves; 
and the question presented is whether legislation, thus 
discriminating against the products of other States as 
the condition of their sale by a certain class of deal- 
ers, is valid under the Constitution of the United 
States.’”’ And it was decided that it was not. See, 
also, Waring v. The Mayor, 8 Wall. 113. 

The tax on sales made by an auctioneer is a tax on 
the goods sold within the terms of this last decision, 
and, indeed, within all the cases cited. And when 
applied to foreign goods sold in the original packages 
of the importer, before they have become incorporated 
into the general property of the country, the law im- 
posing such tax is void as laying a duty on imports. 

In the cases of Woodruff v. Parham, 8 Wall. 223, and 
Hinson v. Lott, id., it was held that a tax laid by law 
of the State, in such a manner as to discriminate; un- 
favorably against goods which were the product or 
manufacture of another State, was a regulation of 
commerce between the States forbidden by the Con- 
stitution of the United States. The doctrine is re-as- 
serted in the case of Welton v. Missouri, above referred 
to. The Congress of the United States is granted the 
power to regulate commerce with foreign nations in 
precisely the same language as it is that among the 
States. If a tax assessed by a State, injuriously dis- 
criminating against the products of a State of the 
Union, is forbidden by the Constitution, a similar tax 
against goods imported from a foreign State is equally 
forbidden. 
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A careful reader of the history of the times, which 
immediately preceded the assembling of the conven- 
tion that framed the American Constitution, cannot 
fail to discover that the need of some equitable and 
just regulation of commerce was among the most in- 
fluential causes which led to its meeting. States hav- 
ing fine harbors imposed unlimited tax on all goods 
reaching the continent through their ports. The ports 
of Boston and New York were far behind Newport, in 
the State of Rhode Island, in the value of their im- 
ports, and that small State was paying all the expenses 
of her government by the duties levied on the goods 
landed at her principal port. And so reluctant was 
she to give up this advantage, that she refused for 
nearly three years after the other twelve original States 
hadjratified the Constitution, to give it her assent. 

In granting to Congress the right to regulate com- 
merce with foreign nations, and among the several 
States and with the Indian tribes, and in forbidding 
the States without the consent of that body to levy 
auy tax on the imports, the framers of the Constitu- 
tion believed that they had sufficiently guarded against 
the dangers of any taxation by the States which would 
interfere with the freest interchange of commodities 
among the people of the different States, and by the 
people of the States with citizens and subjects of 
foreign governments. 

The numerous cases in which this court has been 
called on to declare void statutes of the States which 
in various ways have sought to violate this salutary 
restriction, show the necessity and value of the con- 
stitutional provision. If certain States could exercise 
the unlimited power of taxing all the merchandise 
which passes from the port of New York through 
those States to the consumers in the great West, or 
could tax, as has been done until recently, every per- 
son who sought the seaboard through the railroads 
within their jurisdiction, the Constitution would have 
failed to effect one of the most important purposes for 
which it was adopted. 

A striking instance of the evil and its cure is to be 
seen in the recent history of the States now compos- 
ing the German empire. A few years ago they were 
independent states, which, though lying contiguous, 
speaking a common language and belonging to a com- 
mon race, were yet without a common government. 

The number and variety of their systems of taxation 
and lines of territorial division, necessitating customs 
officials at every step the traveler took or merchan- 
dise was transported, became so intolerable that a 
commercial, though not a political union was organ- 
ized, called the German Zoll Verein. The great value 
of this became so apparent, and the community of 
interest so strongly felt in regard to commerce and 
traffic, that the first appropriate occasion was used by 
these numerous principalities to organize the common 
political government now known as the German em- 
pire. 

While there is, perhaps, no special obligation on this 
court to defend the wisdom of the Constitution of the 
United States, there is the duty to ascertain the pur- 
pose of its provisions and to give them full effect when 
called on by a proper case to do so. 

The judgment of the Supreme Court of Pennsyl- 
vania is reversed, and the case remanded tv that court 





for further proceedings in conformity to this opin- 
ion. 
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PRODUCTION OF CORPORATE BOOKS BY 
SUBP@NA UNDER THE NEW CODE. 
UNITED STATES DISTRICT COURT, SOUTHERN DIS- 
TRICT OF NEW YORK, NOVEMBER 1], 1878. 


UNITED STATES v. TILDEN. 


The provision of section 868 of the New York Code of Civil 
rocedure, requiring the production of books of a cor- 
poration under a suppcena duces tecum directed to the 
president or other officer, having them in charge, ap- 
— to foreign corporations keeping books within this 
tate 


A corporation formed under the laws of Illinois had its 
neral office at Chicago, where its president resided. 
frhaa a branch’office in New York for the transaction 
of business there which was in charge of the vice-presi- 
dent, who was also secretary of the corporation, There 
wasan asssistant secretary in Chicago, who was a co- 
ordinate officer with the secretary and not under his 
control. By a by-law of the company, the secretary 
was required to keep safely all documents and papers 
of the company, which should come into his hands and 
to truly keep the books and accounts of the com- 
pany, etc. Byarule of the company, books of stock, 
transfers, etc., which were kept in New York in charge 
of the secretary, when no longer in use were sent to the 
general office of the company at Chicago, and were in 
the charge of the officers there. Held, that after such 
books were sent by the secretary in New York to Chi- 
cago, they were no longer in the custody of that officer, 
and he could not be required to produce them_by 
asubpcena duces tecum under section 868 of the New 
York Code of Civil Procedure. 
\ OTION for attachment of witness for failure to 
obey a subpoena duces tecum. The facts appear 
in the opinion. 

Cuoate, J. In this case which has been noticed for 
trial at the present term, one Martin L. Sykes has been 
subpoenaed as a witness for the plaintiffs under a 
subpoena duces tecum directing him to produce certain 
stock ledgers of the Chicago & North Western Railroad 
Company, also, the stock-ledger and the book of the 
minutes of the meetings of the directors of the Penin- 
sular Railroad Company and certain vouchers and 
receipts for payments of money to the defendant, or 
to one Smith, for him by the Chicago & North Western 
Railroad Company, for services as trustee from 1861 to 
1873. Upon the first day of the term the witness ap- 
peared, but did not bring with him the books and 
papers described in the subpoena, whereupon an order 
was granted against the witness, ordering him to show 
cause why he should not be punished for a contempt 
in disobeying the subpoena. Upon the return day of 
the order the witness appeared and presented an affi- 
davit to the effect that he is vice-president of the Chi- 
cago & North Western Railroad Company; that said 
company is a corporation organized and existing under 
the laws of Illinois, Wisconsin, and Michigan, having 
its principal offices at Chicago; that it also has a branch 
office at 52 Wall street, New York, kept for the con- 
venience of transacting its eastern business; that the 
books and vouchers specified in the subpoena are not 
now and have not been for four years in his custody; 
that he has no authority as an officer of the company 
to order the said books to be brought to New York for 
the purpose of this case, and that he has no right to 
exercise any personal control over the said books; 
that the president of the company resides at Chicago; 
that he has no knowledge of, and has never seen the 
book of minutes of the Peninsular Railroad Company ; 
that all vouchers of every kind for disbursements at 
the New York office have been returned monthly to 
the principal office at Chicago, where they are exam- 
ined and disposed of under the direction of the presi- 
dent; that he bad upon the issue of the order to show 





cause against him, telegraphed that fact to the general 
solicitor of the company at Chicago, to which he had 
received a reply by telegraph to the effect that he, after 
consulting with one Hewitt, an officer of the company 
in Chicago, had already refused to have any books sent 
to New York. 

The witness was then on motion of the district. 
attorney sworn upon his voir dire, and the following 
facts appeared: The witness, besides being vice-presi- 
dent of the Chicago & North Western Railroad Com- 
pany, became its secretary and treasurer in 1873, and 
has since continued to hold those offices. Since he 
became secretary in 1873, he has had charge and control 
of the office of the company in New York, when the 
president is not here. There is an assistant secretary 
under him in the New York office and another assist- 
ant secretary in Chicago; the stock ledgers while in 
current use have been and are now kept at the New 
York office; the stock-ledgers of this company referred 
to in the subpoena were while entries were being made 
in them kept at the New York office. All the entries 
in the stock-ledgers are made under the direction and 
supervision of the witness as secretary, and have been 
so since he has held that office. The assistant secre- 
tary at Chicago is a co-ordinate officer, not under the 
control and direction of the witness; the entries in 
the stock-ledgers called for by the subpoena were all 
made in New York, and relate to transactions that 
took place in New York. These stock-ledgers were 
sent to Chicago in 1874 in pursuance of a practice 
which has always obtained in this company of sending 
to the central office of the company all books kept at 
New York when they are filled up and cease to be in 
current use. The purpose of sending them there is 
not.alone for convenience of storage, but that they may 
be at the central office of the company; the witness 
further testified that he had no reason to believe that 
the books would be sent to himif he sent for them, 
that he thought if he had occasion to use them at the 
office, and telegraphed to that effect to the president, 
they might be sentto him. It further appeared that 
the meetings of the directors were sometimes held in 
New York and sometimes in Chicago, that the elec- 
tion of officers took place in Chicago. 

According to the by-laws the officers of the company 
include president, first and second vice-presidents, 
treasurer, secretary, assistant treasurer and assistant 
secretary. 

Article 5 provides that “‘the whole affairs of the 
company shall be managed and directed ”’ by the board 
of directors. 

Article 6 provides that the president, among other 
duties ** shall have a general care, supervision and di- 
rection of the affairs of the company and of the em- 
ployees, and shall have such powers and perform such 
duties as may from time to time be conferred upon 
him or be prescribed by the board of directors. 

Article 7 provides among other things, as follows: 
‘It shall be the duty of the secretary to safely keep all 
documents and papers which shall come into his pos- 
session;”’ ‘“‘and truly keep the books and accounts of 
the company appertaining to his office so as at all times 
to show thereal condition of the company’s affairs, 
and shall present statements thereof when required by 
the board; he shall keep books upon which transfers 
of stock may be made by any stockholder or his attor- 
ney duly constituted in writing; alsoa stock-ledger 
and certificate book; prepare new certificates upon the 
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transfer of shares and surrender of the old certificates 
and keep a register of all certificates issued.’’ There 
is no by-law defining the duties of assistant secretary. 
The laws of [llinois provide that “ it shall be the duty 
of the directors or trustees of every stock corporation 
tocause to be kept at its principal office or place of 
business in this State (Illinois) correct books of account 
of all its business, and every stockholder in such cor- 
poration shall have the right at all reasonable times 
by himself or by his attorney to examine the records 
and books of account of the corporation.’’ Rev. Stat., 
IIL, p. 285. 

“$13. It shall be the duty of the directors or trustees 
of every stock corporation to cause to be kept at its 
principal office or place of business in this State cor- 
rect books of account of all its business, and every 
stockholder in such corporation shall have the right at 
all seasonable times by himself or by his attorney to 
examine the records and books of account of the cor- 
poration.” Gilbert’s Railway Law (IIL.), p. 54, § 73. 

**Each stockholder shall, at all reasonable hours, 
have access to and may examine all the books, records 
and papers of the company.”’ Cites Gross, vol. 2, R. R. 
chap., $ 169. 

The question to be determined is whether upon this 
state of facts the stock-ledgers and vouchers of this 
corporation, described in the subpoena, are “in the 
custody’ of the witness within the meaning of sec- 
tion 868 of the Code of Civil Procedure, which is as fol- 
lows: ‘‘ The production upon a trial of a book or paper 
belonging to or under the control of a corporation, 
may be compelled, in the like manner as if it was in the 
hands or under the control of a natural person. For 
that purpose a subpoena duces tecum, or an order made 
as prescribed in the last section as the case requires, 
must be directed to the president or other head of 
the corporation or to the officers thereof, in whose 
custody the book or paper is,”’ 

This section of the Code which is new and de- 
signed to remedy a defect in the existing law, by which 
corporations were practically exempt from producing 
their books in court, is highly beneficial to the pur- 
poses of justice. There are often cases where the 
presence of the books themselves in court is the only 
way in which certain facts sought to be proved can be 
established, as, for instance, where it is necessary to 
refresh the recollection of witnesses by exhibiting to 
them the original entries. In such cases copies may 
prove insufficient. This section should, therefore, have 
a fair and liberal construction with a view to the pur- 
poses designed to be accomplished by it. I do not 
think, therefore, that it should be construed as lim- 
ited to domestic corporations, as is suggested by the 
learned counsel for the witness. If a foreign corpora- 
tion sees fit for reasons of convenience, profit or ne- 
cessity, to keep books within the jurisdiction of the 
courts of New York, I see no reason why those books 
should not be equally accessible for the purposes of 
justice here with like books kept by a domestic cor- 
poration. Thecase is equally within the mischief 
sought to be corrected by the statute, and there is no 
reason in the policy of the law of New York for giving 
foreign corporations an exemption from the effects of 
this statute. 

But upon the facts proved I am clearly of opinion 
that the books and vouchers called for are not within 
the meaning of the Code, ‘‘ in the custody” of the wit- 
ness. 





The evidence is sufficient to show that this corpora- 
tion has removed these books and papers from the 
New York office to the Chicago office, and that this 
has been done in pursuance of a standing rule of the 
company making the central office of the company in 
Chicago the place where books not in current use and 
all vouchers are kept. The books and papers were ef- 
fectually removed thereby from the custody of the 
officer in charge of the New York office and placed 
under the custody of the officer or officers in charge 
of the Chicago office. Such a rule is a reasonable and 
proper regulation for a corporation to make, a part of 
whose business is done in foreign States. There is 
nothing in the by-laws to prevent the making of such 
a rule, nor is it necessary that it should be enacted in 
the form of a by-law or passed by a vote of the board 
of directors. It is shown by the long- continued prac- 
tice of the corporation to be the rule. The 7th arti- 
cle of the by-laws does not, in terms, or by necessary 
implication, put all the books and papers of the corpo- 
ration into the exclusive custody of the secretary. He 
is required to keep safely all that come to his possession, 
But at any time the corporation may itself remove 
any of the books and papers not actually in use by the 
secretary and put them in custody of any other proper 
officer or employee of the company, and this was done 
in respect to these books four years ago. The witness 
upon the testimony cannot claim by virtue of his 
office and without the consent of the president or 
other officers of- the company to take these books and 
papers from the office in Chicago and bring them to 
New York. They cannot, therefore, be said to be in 
his custody, because they are not so under his power 
and control, that of his own will and without obtain- 
ing the consent of others, he can take them and bring 
them into court. If they were in his office in New 
York, the corporation could, of course, make no rule 
or regulation as to their being kept there that would 
or should prevent his bringing them into court on this 
subpoena, because in that case whatever the regulation 
might be they would be in his custody, he being in 
charge of the office where they are; but the books be- 
ing in another place which is not in his charge, they 
cannot be said to be constructively in his custody, un- 
less they are in that place under his immediate con- 
trol or unless he has plenary power to take them and 
bring them away. It is said he should be required to 
use all the measures shown to be in his power to get 
them, and that he could get leave to bring them here 
by asking for it; but it does not appear that he could 
get such leave except for some purpose connected with 
the company’s business, and if he could do so this sec- 
tion does not impose any such duty upon the witness 
clearly; the subpoena does not require him to obtain 
the custody of the books in order to produce them, but 
simply to produce books and papers that are in his 
custody. 

I have not found it necessary to consider whether, 
under the laws of Illinois, the books are required to 
be kept at the office in Chicago, nor whether the sub- 
poena from a United States court, running only a hun- 
dred miles, the witness can be required to go toa 
place more than a hundred miles to get books and 
papers to bring them into court, or must run the risk 
of having them sent to him without going personally 
to get them. 

This is not a case of a person expecting to be a wit- 
ness disabling himself from producing papers by send- 
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ing them away. It is not, therefore, necessary to con- 
sider whether the laws provide any remedy in such a 
case. 

Motion for attachment denied. 

S. L. Woodford, District-Attorney, and R. M. Sher- 
man, Assistant District-Attorney, for plaintiffs. 

J. 8. Lawrence, for witness. 

—$_—$ 
COURT OF APPEALS ABSTRACT. 


APPEAL. 

1. Review of facts: when allowable.—In an action to 
reform a written contract on the ground of mistake, 
tried at Special Term, held, that the rule that when 
there is conflicting evidence, or any evidence to sus- 
tain the finding of the trial court, it is error to re- 
verse, has no application to such acase. The General 
Term may examine the whole case and determine 
from the evidence where the fault lies. Order of Gen- 
eral Term affirmed and judgment for defendant on 
stipulation. Moran, appellant, v. McLarty. Opinion 
by Miller, J. 

[Decided Nov. 12, 1878. Reported below, 11 Hun, 66.] 


2. When appeal not allowed to court of appeals.— 
Whether a clerical error in the copy of a complaint 
attached to a judgment roll in a foreclosure action 
omitting the name of a defendant from the prayer 
for judgment for deficiency, should be disregarded or 
amended, or the judgment set aside, are questions de- 
terminable only at the Special and General Terms, 
and an appeal will not lie to this court from a decision 
of them by the General Term. Appeal dismissed. 
Tucker v. Leland. Opinion per Curiam. 

[Decided Nov. 12, 1878.] 


ASSIGNMENT FOR CREDITORS. 

1. One giving preferences valid during existence of 
Bankrupt act.— An assignment under the law of this 
State giving preferences during the time the Bankrupt 
Law was in force, was valid as against a subsequent ex- 
ecution creditor, no proceedings in bankruptcy having 
been instituted by or against the assignor. Judgment 
reversed and new trial ordered. Bostwick, appellant, 
v. Burnett. Opinion by Rapallo, J. 

2. Bankrupt law does not forbid assignment for cred- 
itors.—There was nothing in the Bankrupt law which 
invalidated or affected a voluntary assignment valid 
under the laws of the State when no proceedings in 
bankruptcy were instituted. Ib. 

[Decided Sept. 17, 1878. Reported below, 11 Hun, 301.] 
CONTRACT. 

Construction of : commissions. — Plaintiff, who had 
access to the plans and specifications of a proposed 
building, made an agreement with defendant who was 
about to make a tender for the stone-cutting work in 
the building to furnish defendant detailed bills of 
quantities for the work if defendant would pay him a 
specified commission in case defendaut’s tender was 
accepted. The detailed bills were furnished and used 
by defendant,but defendant’s tender was not accepted. 
Afterward defendant did the stone-cutting and other 
work for the building asa sub-contractor under a per- 
son whose bid for the work had been accepted. Held, 
that defendant was not liable for the commission. 
Judgment reversed and newtrial ordered. Taylor v. 
Philip, appellant. Opinion by Folger, J. 

[Decided Nov. 12, 1878.] 
HIGHWAYS. 
Liability of street railway company for injury from 





unsafe street: negligence.—A street railway company 
agreed with the city as a condition of laying its rails 
to keep the streets in and about the rails in repair. A 
trench was dug in the street across the track by a third 
party, who was licensed to do the same for the purpose 
of constructing a private drain tothe sewer. The rail- 
way company, in order to pass its own business over 
this trench, laid down some joists, making the way ap- 
parently secure. Plaintiff drove his cart over these 
joists, one wheel running in one track and the other 
about a foot outside the remaining track. On ac- 
count of the insecure manner in which the joists were 
fastened, they separated, letting the wheel outside of 
the track down and injuring the cart. Held, that the 
company was liable for the injury, both by reasun of 
its contract with the city to keep the streets in and 
about its track in repair, and because it also undertook 
to make the street passable over the trench and did not 
do the work properly, but left the passage way unsafe. 
Held, also, that one foot outside of the rail was “* about 
the rails” within the meaning of the contract men- 
tioned. Judgment affirmed. McMahon v. Second 
Avenue R. R. Co., appellant. Opinion by Folger, J. 
Rapallo, Earl and Hand, JJ., dissented. 

[Decided Nov. 12, 1878. Reported below, 11 Hun, 347.] 

MUNICIPAL CORPORATION. 

City of Troy: advertising tax sales.—Under the pro- 
visions of section 13, of title 5, of the charter of the 
city of Troy (Laws 1872, chap. 129), its notices of sale of 
lands for taxes are to be published by the chamber- 
lain in two daily papers of the city, and the expense 
of advertising is to be added to the tax and made a 
charge upon the lands sold. Held, that this imposed 
no duty of advertising upon the common council of 
the city and by investing the chamberlain with the 
duty of causing the publication of the notices and 
making provision for the expense in the section men- 
tioned, withdrew such publication from the general 
power of the common council over city advertising. 
Judgment reversed and judgment for defendant or- 
dered. Francis v. City of Troy, appellant. Opinion 
by Rapallo, J. 

(Decided Sept. 17, 1878. Reported below, 10 Hun, 515.] 
REFERENCE. 

1. Appealable order: selection of referee—Whether a 
referee is an unsuitable person to hear a cause by 
reason of his relations with a party isa question ad- 
dressed to the discretion of the court below, and its 
decision is not reviewable in the Court of Appeals. 
Order below affirmed. Baird v. Mayor of New York, 
appellant. Opinion by Andrews, J. 

2. Right of trial by jury: waiver of.—The right of 
trial by jury in a civil action can be waived. Ib. 

3. What amounts to waiver.—A defendant in a case 
in which a reference was ordered, did not appeal 
from the order or refuse to go to trial, but went on 
with the trial without objection. Held, that this was 
a waiver of aright to have the case tried by a jury. Ib. 
[Decided Sept. 17, 1878.] 

Qe 


RECENT ENGLISH DECISIONS. 
MARITIME LAW. 


Shipping: charter-party': demurrage: bill of lading: 
‘all other conditions as per charter-purty.’’—In a char- 
ter-party entered into between plaintiffs and B & Co., 
it was stipulated that fourteen days should be allowed 
for loading and unloading, and ten days on demurrage. 
Defendants were indorsees of a bill of lading, which 
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contained the terms ‘paying freight for said goods and 
all other conditions as per charter-party.’’ Defend- 
ants’ goods were stowed at the bottom of the hold, 
and owing to the delay of the consignees of the goods 
stowed above the defendants’, the defendants were 
unable to obtain delivery of their goods within the 
lay days, and three days’ demurrage were incurred. 
Held (affirming the judgment of Lush, J.), that the 
defendants were liable for the demurrage, as the char- 
ter-party was incorporated in the bill of lading. Ct. 
of App., July 2, 1878. Porteous v. Watney, 39 L. T. 
Rep. (N. 8.) 197. 
STATUTE OF FRAUDS. 

Sale of land: contract by letters: description of ven- 
dors: stipulation for formal contract. —In a contract 
for the sale of real estate ‘“‘ proprietors ”’ is a sufficient 
description of the vendors within the Statute of 
Frauds. Where the parties have come to a final 
agreement, and one of the terms is that such agree- 
ment shall be embodied in a formal contract, the 
agreement may be enforced, even though such formal 
contract has not been executed. An estate belonging 
to the appellants was offered for sale in lots subject to 
certain printed conditions of sale, one of which pro- 
vided that the purchaser should be required to sign a 
contract embodying the said conditions. The respond- 
ent made a verbal offer for the purchase of certain lots 
in accordance with the conditions. The authorized agent 
of the vendors wrote to him recapitulating the terms of 
his offer, and accepting it on behalf of ‘‘the propri- 
etors,’’ and adding that he had requested the solicit- 
ors ‘to forward to him the agreement for purchase.”’ 
The respondent wrote back that, unless he was left 
free to build or not as he liked, the offer had better be 
reconsidered. The agent replied that the acceptance 
was not conditional, and that he was at liberty to do 
as he thought best. The respondent afterward refused 
to complete the purchase. Held (reversing the judg- 
ment of the court below), that the letters amounted to 
a binding contract within the Statute of Frauds. 
Chinnock v. The Marchioness of Ely, 4 De G. J. and 8. 
638, distinguished. House of Lords, July 22, 1878. 
Rossiter v. Miller, 39 L. T. Rep. (N. 8.) 178. 


—_—__q___—__ 
RECENT BANKRUPTCY DECISIONS. 
ALIMONY. 


Claim for, not a provable debt.—A claim for alimony, 
whether the same accrued before or subsequent to the 
commencement of the proceedings in bankruptcy, is 
not a provable debt, and proceedings to enforce its 
payment cannot properly be stayed by the bankrupt 
court. U.S. Dist. Ct.,8. D. New York. In re Lache- 
meyer, 18 Nat. Bankr. Reg. 270. 


DEPOSIT. 

When assignee may not reclaim.—An assignee cannot 
reclaim money deposited for a special purpose, in 
which jthe person holding the deposit has acquired 
a vested interest. The bankrupt procured a loan of 
$15,000 through appellant’s firm, who were insurance 
agents, and left $640.40 thereof in their hands to be ap- 
plied as premiums upon policies to the amount of 
$30,000, which he agreed to furnish in the company 
represented by them as a mode of compensation for 
their services. He procured a policy for $15,000 on his 


own life and one-half of the amount in the hands of 
the appellant’s firm was applied in payment of the 
premium on this policy. No other risks were fur- 





nished. Inan action by the assignee in bankruptcy 
against appellant as survivor of his firm to recover the 
balance of the amount so left, held, that the firm had a 
vested interest in the money and the assignee was not 
entitled to recover. Sup. Ct., Illinois. Newcomb v. 
Launtz, 18 Nat. Bankr. Reg. 276. 


EXEMPTION. 


Under laws of Wisconsin.—A merchant is entitled 
to $200 exemption of stock in trade in Wisconsin, un- 
der subdivision 9, section 31, chapter 134, Revised Stat- 
utes of Wisconsin. In the absence of any fraudulent 
intent, partners may dissolve partnership, one partner 
sell his interest to the other, and the partner continu- 
ing in interest be allowed to claim his exemption from 
the stock, even though the partnership was owing 
debts in excess of their assets at the time of dissolu- 
tion. U.S. Dist. Ct., W. D. Wisconsin. In re Bjorn- 
stad, 18 Nat. Bankr. Reg. 282. 


PARTNERSHIP. 

Non-joining partners in bankruptcy: rights of cred- 
itors.—Where, in a voluntary petition of partners in 
trade, the names of any of the copartners are with- 
held, creditors cannot supply the omission, because in 
voluntary proceedings the law provides for a proceed- 
ing in invitum against non-joining parties only at the 
instance of their petitioning associates. Such omis- 
sion will not affect the rights of creditors against part- 
ners who are not parties to the proceedings. The law 
leaves them in possession of all remedies against par- 
ties not joined which they had before. If any are ex- 
cluded who ought to be joined, the court will refuse 
to the petitioning parties the benefit of the act, and 
leave them, as well as their associates who refused to 
join, subject to all the remedies to which their cred- 
itors might resort, irrespective of the bankruptcy pro- 
ceedings. U.S. Cire. Ct., W. D. Pennsylvania. Citi- 
zens’ National Bank v. Cass, 18 Nat. Bankr. Reg. 279. 

niaeasisighdnamateninaln 

NOTES OF RECENT CRIMINAL DECISIONS. 

EVIDENCE: DISTINCT OFFENSE: WHEN EVIDENCE OF 
A DISTINCT OFFENSE IS ADMISSIBLE, THOUGH SUBSE- 
QUENT IN TIME TO THE OFFENSE CHARGED .—Evidence 
of a subsequent distinct criminal act, but connected 
in character and purpose with the offense charged, is 
admissible at the trial of an indictment for the prin- 
cipal offense. A was indicted for arson alleged to have 
been committed May 23, 1877. After slight evidence 
had been offered connecting the prisoner with the in- 
cendiary act, the Commonwealth offered to prove a 
subsequent attempt by the prisoner to burn the same 
property, on the 25th of the same month. Held, that 
the evidence was properly admitted as tending to 
show a guilty purpose, such as would make it probable 
that the same person had made the former attempt. 
Sup. Ct., Pennsylvania, June 17, 1878. Kramer v. Com- 
monwealth (W. Not. Cas.). 

EVIDENCE: PROOF OF CHARACTER.—Evidence of 
prior misconduct of the accused is never admissible 
in a criminal trial, except to prove prior malice to- 
ward an iudividual, or guilty knowledge. It is error 
to allow a witness, called to show the previous good 
character of one on trial for rape, to prove, on cross 
examination, that he had heard people say the defend- 
ant gambled. And when the defendant testifies in his 
own behalf, it is error to compel him, on cross-exam- 
ination, to state that he had visited houses of ill-fame 
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before, and the number of times, and of his having 
connection with their inmates, and that he had played 
cards for money. Particular acts of misconduct are 
never admissible, in rebuttal of proof of the defend- 
ant’s good character, inacriminal case. Sup. Ct., Illi- 
nois, 1877. Gifford v. People. 


SUBORNATION OF WITNESSES.—The indictment 
charged that the accused offered money to a certain 
person for the purpose of inducing such person to com- 
mit the offense of perjury; the evidence showed that 
the accused told such person that if he would swear 
falsely, a certain other person would pay him for so 
doing. Held, the proof does not support the indict- 
ment. Ct. App., Texas, November 6, 1878. Watson v. 
State (Tex. L. J.). 

——_@—___. 


NEW BOOKS AND NEW EDITIONS. 
WEEKS ON ATTORNEYS AT LAW. 


A Treatise on Attorneys and Counselors at Law. Compris- 
ing the Rules and Legal Principles applicable to the 
vocation of the Lawyer and those governing the relation 
of Attorney and Client. By Edward P. Weeks, Counsel- 
or at Law, Author of “Works on Mineral Lands,” 
“The Law of Mines, Minerals,” etc. San Francisco: 
Sumner, Whitney & Co. 

‘THIS appears to be avery useful book upon a sub- 
ject that we believe has not heretofore been treated 

in a separate work, although there is a considerable 

amount of statute law in relation to it, and upward of 
five thousand decisions in various courts here and in 

England, bearing more or less directly upon it. The 

subject is very exhaustively treated, every ques- 

tion which is likely to arise being examined and the 
principles which govern, so far as they can be de- 
duced from the statutes or adjudicated cases laid 
down. Thecitations of authority are fulland embrace, 
we should think, every case of value. The chapter 
in relation to the admission of attorneys, however, does 
not appear to us to be as complete as it ought to be. 

The rules governing admission to practice in England 

and Ireland, in the United States Supreme Court and 

in ten States and Territories are given, but we do not 
find those governing admission to practice in the in- 
ferior Federal courts and those governing it in some 
thirty of the States are not mentioned. The book, 
however, contains so much valuable matter that this 
defect will be readily overlooked. The introductory 
chapter, which is a sort of history of the legal profes- 
sion from the time of the Romans to the present, is 
very interesting reading, and the chapters upon the 
rights, privileges, and liabilities of an attorney will 
be found exceedingly useful to members of the bar, as 
in no other place, so far as we know, is the same in- 
formation to be found. 

——__>—__——_ 


CORRESPONDENCE. 


Tue Dory or A Jury IN A CRIMINAL CASE. 


To the Editor of the Albany Law Journal: 

Sir — The expression used by Mr. Justice Landon in 
his charge to the jury in the Billings case, upon which 
you commented in the JOURNAL of the 19th and 26th 
October, is so nearly in the language of Chief-Justice 
Gibson, of Pennsylvania, in his charge to the jury in 
the case of Commonwealth v. Harman, 4 Barr. 269, that 
I supposed it was a quotation from that celebrated 
charge. The language of Judge Gibson is, speaking of 
the duties of a juror in a murder case: ‘‘ He who is to 





pass on the question is not at liberty to disbelieve as a 
juror while he believes as a man. It is enough that 
his conscience is clear.’’ I have time and again in the 
trial of criminal cases been confronted before the jury 
by the attorney for the State with this quotation and 
its high authority, and it always seemed to me that in 
doubtful cases it had its effect. It may be for this 
reason I am more disposed to agree with your com- 
ments in the JOURNAL of the 19th than your semi- 
retraction or qualification in that of the 26th. 
HAGERSTOWN, MD., November 13, 1878. H. K. D. 


——____—_. 


COURT OF APPEALS DECISIONS. 


HE following decisions were handed down Tues- 
day, November 19, 1878: 

Easton vy. Pickersgill. No. 363. Orders affirmed. 
Opinion by Folger, J.—Le Blanc, In re petition of. 
No. 352. Order affirmed. No opinion.— Marvin v. 
Marvin. No. 372. Orders of General and Special 
Terms reversed and motion granted, with $10 costs of 
motion and disbursements on appeal. Opinion by 


Miller, J.—People ex rel. Gilchrest v. Murray. Mo- 
tion for re-argument denied. No opinion.—Price v. 
Price. No. 373. Order affirmed. Opinion by Earl, J. 
——__ >—__—_—— 
NOTES. 
HE California Constitutional Convention have 


agreed to amend the Constitution of the State as 
to juries so as to read thus: ‘The right of trial by 
jury shall be secured to all, and remain inviolate; but 
in civil actions, and in cases of misdemeanor, where the 
punishment does not exceed six months’ imprisoment, 
or a fine of five hundred dollars, or both, three-fourths 
of the jury may render a verdict. A trial by jury 
may be waived in all criminal cases not amounting to 
felony, by the consent of both parties in open court 
expressed; and in civil cases, by the consent of the 
parties signified in such a manner as may be prescribed 
by law. In civil cases, and in cases of misdemeanor, the 
jury may consist of any number less than twelve, that 
the parties may agree upon in open court.” ‘ Of- 
fenses heretofore required to be prosecuted by indict- 
ment shall be prosecuted by indictment, or by informa- 
tion after commitment on examination by a magis- 
trate, as may be prescribed by law; but a grand jury 
shall be drawn and summoned at least once a year in 
each county.” 


Chief Justice Hagarty, of the Canadian Court of 
Common Pleas, has been elevated to the position of 
Justice of the Court of Queen’s Bench, and Jus- 
tice Adam Wilson has been elevated to Chief Justice 
of the Court of Common Pleas, vice Hagarty.——The 
rentrée, after the summer vacations, of the Parisian 
courts and tribunals of justice, took place on the 4th 
inst., according to the customary ceremonial. After 
hearing the Mass of the Saint Esprit at the Sainte 
Chapelle, where the Archbishop of Paris officiated, 
the judges and magistrates proceeded in their robes to 
their various courts to take part in the audience so- 
lemnelle, the leading feature of which is a learned 
speech by one of their number on some subject con- 
nected with the history or theory of law. M. Dufaure 
was much remarked as he came out of the Sainte 
Chapelle, at the head of the bar, walking by the side 
of the dadtonnier, Maitre Nicolet. 
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CURRENT TOPICS. 


CORRESPONDENT writes in reference to the 
criminal proceedings in the Glasgow Bank 
failure, that in Scotland the action of the law against 
persons suspected of crime is swift and decisive. 
The steps are taken in silence as far as the outside 
world is concerned, and until the person stands at 
the bar of the High Court of Justiciary, the world 
only knows that an arrest has been made, and that 
a certain crime has been committed; there informa- 
tion ceases. After the arrest of the accused, the 
judicial examination of the prisoner takes place 
immediately. Whatever the prisoner says at the 
time, must be said voluntarily, but at this stage of 
the proceedings he is not permitted to have legal 
advice. What he says is written down and the 
writing at the conclusion signed by the prisoner and 
inagistrate. Two witnesses must be present and 
attest this declaration. Preparatory to the indicting 
of the accused, the examining magistrate may cite 
witnesses. Each witness is examined separately 
and not in the presence of any of the others. After 
the examination the prisoner may have legal advice. 
Fifteen days before trial the prisoner is entitled to 
a copy of the indictment, and also to notice of wit- 
nesses who are to appear to give evidence against 
him, and also to a list of the jurors before whom 
he is to be tried. The prisoner, on the other hand, 
is bound to give notice of any witnesses he intends 
to call, twenty-four hours before trial. This is, 
however, not always enforced. A definite period 
can be fixed by the prisoner for his trial, irrespective 
of the sitting of the courts. He may apply for 
intimation to the public prosecutor, and the person 
on whose application he was imprisoned, calling on 
them within the next sixty days to execute an 
indictment against him, and to bring his trial toa 
conclusion within forty days thereafter; failing 
this he is liberated. 


It is stated that there is a question as to whether 
a recent amendment to the Virginia Constitution 
providing for biennial sessions of the Legislature 
of that State is in force, as regards the present 
Legislature. The Legislature is to assemble the 


coming month, but it is claimed by leading lawyers 
that the amendment mentioned forbids such action, 


Vor. 18.— No. 22. 





and that if the Legislature assembles it will be a 
body without authority. It is said that measures 
will be taken to obtain a judicial decision as to the 
matter. The question is one of difficulty, and if 
the Legislature should persist in assembling and 
transacting business, its action cannot fail to lead 
to many complications. 


It is reported from Washington that Judge Lowell 
of the United States District Court will probably 
be appointed to the Circuit Court judgeship, made 
vacant by the death of Judge Shepley; and that 
the Hon. Clement H. Hill of Boston will succeed 
Judge Lowell. Judge Lowell is one of the ablest 
judges on the Federal bench, and his promotion will 
be warmly welcomed in the First Circuit. 


In a paper upon the subject of the inviolability of 
telegrams, read by Mr. Lowery, of New York, at 
the recent meeting of the State Bar Association, the 
conclusion is reached that no sound reason exists 
for distinguishing telegrams from other instruments 
of evidence, or the persons holding them from other 
witnesses in the possession of proofs necessary or 
useful to the administration of the laws. This 
appears to be the view generally taken in this 
country, though Judge Cooley, of Michigan, thinks 
that public policy requires that telegrams should 
be considered as confidential communications, 
Const. Lim. 307, note. The latter view seems to prevail 
in England, where telegraph lines are conducted by 
the post-oftice department, for in a recently contested 
election case Baron Bramwell, after consultation 
with Judges Grove and Miller, declined to order the 
production of messages because he thought that for 
the public good there ought to be no such power of 
compelling the production of such documents. He 
said: ‘It isthe necessary consequence that persons 
who correspond by telegram are obliged to repose 
confidence in the crown, and I believe it will be 
for the public good if it is found that that is confi- 
dence that the crown cannot be compelled to vio- 
late. Inconvenience might arise in many cases, I 
strongly incline to the opinion that it is for the 
good of the community that the necessary confi- 
dence of a sender of a telegram in the post-office 
should not be violated.” As is well known, in in- 
vestigations in the two houses of Congress the pro- 
duction of telegrams has been compelled on several 
occasions. 

cccecaietlipiniiaisiauain 


NOTES OF CASES. 


N Herring v. Wickham, 29 Gratt. 628, the Supreme 
Court of Appeals of Virginia holds that mar 
riage is a sufficient consideration to support a con- 
veyance of property by an ante-nuptial settlement 
from the husband to the wife, even as against credi- 
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tors, where the wife is free from knowledge of any 
fraud, and the fact that the husband was largely 
indebted and conveyed to the wife his whole estate, 
will not render the conveyance void. This doctrine 
is in harmony with numerous decisions both English 
and American. In Barrow v. Barrow, 2 Dickens, 
504, the court said “he never knew an instance 
where a settlement in consideration of marriage 
had been set aside, and he would not make a prece- 
dent.” See, also, Campion v. Cotton, 17 Ves. 264; 
Nairn v. Krowse, 6 id. 752; Tanno v. Trezevant, 2 
Des. 264; Hx parte McBurnie,1 De G. M. & G. 440; 


Fraser v. Thompson, 2 De G. & Jones, 659; Cause of 


LTevett, Ferg. 385. In Magniae v. Thompson, 7 
Peters, 367, it is said that “ nothing can be clearer, 
both upon principle and authority, than the doc- 
trine that to make an ante-nuptial settlement void as 
a fraud upon creditors, it is necessary that both 
parties should concur in or have cognizance of the 
intended fraud.” In Story v. Arden, 1 Johns. Ch. 
260, it is said that it is the constant language of 
the books and of the courts that a voluntary deed 
is made good by a subsequent marriage, and a mar- 
riage has always been held to be the highest con- 
sideration inlaw. The conclusion reached by the 
authorities is stated still more strongly by Bishop in 


1 Laws of Married Women, § 784. He states that if 


a man wishing to enter into matrimony with a par- 
ticular woman should, being insolvent, convey to 
her all his property, which was accepted by her 
with full knowledge of the facts, the mutual intent 
being not to defraud creditors as a primary object, 
but to contract marriage, the case would not be 
within the statute. See, also, Verplanck v. Sterry, 
12 Johns. ; Smith v. Allen, 5 Allen, 454; Jones’ Ap- 
peal, 62 Penn. St. 324; Bunnell v. Witherow, 29 Ind., 
§ 123; Armfield v. Armfield, Freeman’s Ch. 311; 
Andrews v. Jones, 10 Ala. 400; Hurton, Adm’r, v. 
Cantrill, 11 Leigh, 136; Bentley v. Harris, 2 Gratt. 
857; Brown v. Carter, 5 Ves. 462. 


In White v. Commonwealth, 29 Gratt. 824, an 
indictment for arson was indorsed by the foreman 
of the grand jury ‘‘a true gun,” the word ‘‘ gun” 
being by mistake written for bill. The prisoner 
was arraigned and pleaded not guilty, and was tried 
and a verdict of guilty rendered. Thereafter he raised 
the objection that by reason of the mistake in the 
indorsement there had been no indictment. The 
court overruled the objection. and this conclusion 
was sustained by the Supreme Court of Appeals, on the 
ground that the indorsement was sufficient to show 
that the grand jury had found an indictment, and 
that an indorsement was not essential to the validity 
of the indictment. The English rule requires the 
indorsement of ‘‘a true bill” to render the indict- 
ment complete (Webster's Case, 5 Greenl. 342; 





Nomague’s Case, Breese, 109), and there are many 
authorities in this country which hold the same rule. 
But numerous decisions sustain the principal case. 
State v. Freeman, 13 N. H. 488, is considered 
a leading case on the subject, and it is there held 
that the omission of the words mentioned will not 
vitiate the indictment. In Commonwealth ¥. Smyth, 
11 Cush. 473, the indictment was signed by the 
foreman of the grand jury, but the wosds ‘a true 
bill” were omitted. The court said that an objec- 
tion to the indictment on that ground, if made in 
the English courts, would probably be sustained— 
that resulted from the peculiar course of proceed- 
ing in prosecutions there—but the omission here was 
merely an omission of a form, convenient and useful, 
but not necessary. And in Sparks v. Commonwealth, 
9 Penn. St. 354, it was held not to be error to sen- 
tence a prisoner convicted on an indictment which 
was indorsed “a bill,” the word “true” being omitted. 
See, also, State v. Mertens, 14 Mo. 94. See, how- 
ever, as holding that the omission of the words 
‘*true bill” if excepted to before, verdict will be 
fatal. Harriman v. State, 2 Greene (Iowa), 270; 
Spratt v. State, 8 Mo. 247; Commonwealth v. Walters, 
6 Dana, 290; Johnson v. State, 28 Ind. 32; Smith v. 
State, 28 Miss. 728. 


In Bigelow v. Gillott, 123 Mass. 102; 25 Am. Rep. 
32, a question arose as to the effect of obliterations 
made by a testator in a will after its execution. The 
statute of Massachusetts provides that “no will 
shall be revoked unless by burning, tearing, can- 
celing, or obliterating the same with the intention 
of revoking it by the testator, etc., or by some other 
will, codicil, or writing,” duly executed. In this 
case the testator, after making his will, drew ink 
lines across all the words in several clauses with the 
intention of revoking those clauses. The court 
held this to be a valid revocation of those clauses 
but not of the whole will. In Quinn v. Quinn, 1 T. 
& C. 437, the Supreme Court of New York held that 
such an obliteration, after execution of a will, did 
not operate either to revoke the clauses stricken out 
or the will itself, but that the will as originally exe- 
cuted was entitled to admission to probate. The 
statute of New York provides that no will ‘‘nor 
any part thereof” shall be revoked ‘* unless such 
will be burned, torn, canceled, obliterated, or 
destroyed, with intent and for the purpose of 
destroying the same.” In Penniman’s Will, 20 Minn. 
245; 18 Am. Rep. 308, it was held under a 
statute similar to that of Massachusetts, that ob- 
literations and interlineations made by the tes- 
tator, with intent to alter his will, would have 
no effect unless the will was re-executed. See, 


also, to same effect, Stover v. Kendall, 1 Cold. 
(Tenn.) 557; Wolf v. Ballenger, 62 Ill. 368. But in 
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Kentucky it has been held that neither a change in 
the executor, nor striking out the name of a devisee, 
nor changing a devise will revoke the will so 
as to require republication. In the absence of stat- 
utory provisions regulating the matter it has been 
held that the obliteration of portions of a will by 
the testator after execution leaves the remainder of 
the will a valid one. See Clarke v. Scripps, 2 Rob- 
erts, 563; Goods of Woodward, L. R., 2 Prob. L. 
Div. 206; Bradford’s Will, 1 Parson, 165; Borden v. 
Borden, 2 R. I. 94; Overall v. Overall, Litt. Sel. 
Cas. 504; Tudor v. Tudor, 17 B. Monr. 383; Means 
v. Moore, Harp. 314; In re Kirkpatrick, 22 N. J. 
Eq. 463. See, also, Wright v. Wright, 5 Ind. 389; 
Dizon's Appeal, 55 Penn. St. 424; Clark v. Smith, 
34 Barb. 140; Wolf v. Bollinger, 62 Ill. 368; Bou- 
denot v. Bradford, 2 Yates, 170; Hyster v. Young, 2 
id. 511; Means v. Moore, 3 McCord, 282; Hargrove 
v. Rudd, 43 Ga. 142; Kent v. Mahaffey, 10 Ohio 
St. 204. 


In Evans v. Pack, 7 Cent. L. J. 409, decided by 
the Supreme Court of Indiana, on the 14th of last 
month, the United States Circuit Court for the 
Eastern District of Michigan holds that the Federal 
Circuit Court has no jurisdiction to enjoin the prose- 
cution in a State court of an action against a mar- 
shal of the Circuit Court, for taking the goods of one 
person on an execution against another. In Buck v. 

olbath, 3 Wall. 334, it was held that the principle of 
the decision in Freeman v. Howe, 24 How. 450, that 
property held by the marshal under a writ from the 
Federal court could not lawfully be taken from his 
possession by process from the State court, did not 
apply to an action against the marshal for trespass in 
taking the goods. The result of these decisions is 
that while a marshal cannot be disturbed in the pos- 
session of property he has taken by process from 
the State courts, he enjoys no immunity from prose- 
cution in an action for the value of the goods. In 
Dial v. Reynolds, 96 U.S. 340, it is held that, except 
in cases arising under the bankrupt law, a court of 
the United States cannot enjoin a party from pro- 
ceeding in a Statecourt. See, also, Diggs v. Wolcott, 
4 Cranch, 179; Peck v. Jenness,?7 How. 612; Watson 
v. Jones, 13 Wall. 679. 


In Hinds v. Harbon, 58 Ind. 121, it is held that a 
servant is liable to a fellow servant in the employ 
of the same master in the same general business for 
injuries happening through his negligence. In 
Albvo v. Jaqueth, 4 Gray, 99, it is held that no 
action lies by a servant for negligence against 
his co-servant, the court saying that the rule 
that a master is not liable to his servant for 
the negligence of his fellow servant, applies 





as between the servants for the same reason, 
namely, that the servants when entering the 
service are presumed to understand and appre- 
ciate the risk and peril incident to it, and to pred- 
icate the compensation they are to receive in refer- 
ence to the hazard they assume. There is a dictum 
to the same effect in Southcote v. Stanley, 1 H. & N. 
247. This doctrine, however, is disapproved by 
the elementary writers, who insist that the rule that 
every one, whether he is principal or agent, is 
responsible directly to persons injured by his own 
negligence is applicable between fellow servants as 
well as in other cases. Shearm. & Redf. on Neglig., 
§ 112. See, also, as to theindividual liability of 
servants for negligence in the performance of their 
duties as such, Phelps v. Wait, 30 N.Y. 78; Hewitt v. 
Swift, 3 Allen, 420; Parsons v. Winchell, 5 Cush. 
592; Witlee v. Hague, 2 Dowl. & R. 33; Brown v. 
Lent, 20 Vt. 529; Suydam v. Morse, 8 Barb. 358. 





In Hitson v. Browne, 3 Col. 304, it was held 
that under a statute prohibiting unlicensed _per- 
sons from practicing as lawyers and from recov- 
ering compensation for their services as_ such, 
the association of a licensed attorney with one who 
does not fill that character will not give a joint 
action in the names of the two for counsel rendered 
or services performed by either or both, nor afford 
a lien to the two for fees in respect to such counsel 
or service upona judgment recovered by the quali- 
fied one as attorney. The English authorities, while 
they forbid a recovery by an unlicensed attorney 
for his services, hold that two partners, one only of 
whom has complied with the statute, may recover 
in a joint action for services rendered by them. 
Arden v. Tucker, 4 B. & A. 815; Turner v. Reynall, 
14 ©. B. (N. S.) 828. And the same rule is held in 
New York. In Harland v. Lilienthal, 53 N. Y. 438, 
a firm of lawyers performed services in the Federal 
District Court. One of them was duly admitted to 
practice in that court, and the other was entitled to 
admission, but was not admitted, though he prac- 
ticed therein without objection. There was no 
prohibition against a recovery for the services, and 
in an action therefor the Court of Appeals held 
that a recovery could be had and intimated its 
acquiescence in the English doctrine in case there 
had been a prohibition. See, also, upon the subject 
of the right of an unlicensed person practicing as 
attorney recovering for his services, Warner v. 
Griswold, 8 Wend. 665; Vilasv. Downer, 21 Vt. 419; 
Stow v. Hamlin, 11 How. Pr. 452; Williams v. 
Glenney, 16 N. Y. 389; Ames v. Gilman, 10 Mete. 
289; Vincent v. Holt, 4 Taunt. 452; Hulls v. Lea, 
L. R., 10 Q. B. 940; Latham v. Hyde, Dowl. Pr. C, 
594; Crammond v. Crouch, 3 C. & P. 77. 
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THE CIVIL DAMAGE ACT. 


HE uneasy question of proximate and remote 

cause of damage has acquired a new opportunity 
under the civil damage statutes, and has received 
recent construction in the States of Illinois and 
Indiana, which calls for a little attention on the 
part of the legal critics to set the judges right and 
keep them straight. 

In Shugart v. Egan, 83 Ill. 56, it is held that one 
who sells intoxicating liquor to a husband, who 
becomes intoxicated thereby, and in consequence of 
abusive language is killed by a third party, is not 
liable in damages to the wife for the death. It 
seems that the court changed their mind on this 
subject; having ordered a rehearing, they came 
“to a different conclusion from that announced in 
the opinion first held.” They say: “The words, 
‘damages sustained,’ should be construed with 
reference to their well-known legal signification, 
i. e., to mean such damages as, in legal contempla- 
tion, are to be regarded as the result of the wrongful 
act.” The points on which the decision is based 
are two, namely: first, the defendant is liable only 
for such consequences as might reasonably have 
been foreseen or expected; and, second, the inter- 
vention of an independent act of a third party, 
between the wrong and the injury, forming the 
direct cause of the injury, breaks the causal con- 
nection. This seems to us a reasonable decision, 
but not because the act was not to be foreseen. 
It is true that the seller might reasonably have fore- 
seen that the intoxication might lead to insolent 
language and altercations on the part of the drinker, 
and it is not natural or reasonable to suppose that 
any one would kill him for such conduct. But the 
court do not put it on the right ground when they 
say: ‘‘ It is the exception that a drunkard is slain 
or violently assaulted, while in a state of intoxica- 
tion, for words spoken or acts done by him while in 
that condition; and when it does happen, it is 
generally because of the wicked and malicious heart 
of the assailant, who is ready to avail of every 
pretext to gratify his brutal and murderous propen- 
sities; and it is no more to be anticipated than any 
other criminal act of a third party.” What the 
drunkard does in consequence of the intoxication, 
as for example, if he assaults another, is reasonably 
within the meaning of the act; but what others 
intentionally do to him, especially when the acts are 
felonious, cannot fairly be deemed consequences of 
the intoxication. Thisis the true ground. 


In Schmidt v. Mitchell, 84 Ill. 195, it was held that 
in an action by a wife against the seller of intoxi- 
cating liquor to recover damages for the death of 
her husband, who, in consequence of intoxication, 
got into an affray and was shot by a third party, it 
is error to exclude evidence offered by the defend- 
ant, that the death was the result of the husband’s 





reckless disregard of the attending surgeon’s direc- 
tions; and it is also error to instruct the jury that 
the defendants are not excused if the surgical treat- 
ment caused the death sooner than the wound alone 
would have caused it. This case differs from the 
previous one in this, that the deceased received the 
wound while he was making an unlawful attack at 
midnight on the house of another, who shot him 
while in that attempt. This the court seem to 
regard, without saying much about it, as not suffi- 
cient to distinguish the case from Shugart v. Hgan; 
but they put the decision on the other points, of 
the carelessness of the deceased in disregarding the 
surgeon’s directions, and the misdirection as to the 
effect of the surgical treatment. They might have 
granted a new trial on the first ground, but they 
preferred the latter. They say: ‘‘ It cannot be held 
that the defendants might have foreseen and ex- 
pected, as a consequence of the intoxication, that 
Mitchell would, after going a distance of six or 
eight miles, make an attack upon a neighbor's house 
and be wounded by a shot; or that by carelessness, 
after being wounded, his life would be in danger; 
or that a leg would be amputated, when amputation 
was unnecessary,resulting in death.” This decision we 
regard as quite sound on the first point on which it 
is placed. Certainly Mitchell's disregard of his 
surgeon’s instructions was not a consequence of his 
intoxication. The wound probably sobered him, 
and the intoxication must have passed away before 
he disobeyed the surgeon’s directions, and if his 
death was in consequence of that disregard, the 
defendants were not liable. On the other point 
we are not so clear. If the surgical treatment 
simply hastened the death which was inevitable, 
we should hesitate. If a patient is dying from 
delirium tremens, and the doctor administers chloro- 
form, which has the unforeseen effect of putting 
him into a sleep from which he never wakes, can it 
be said that the intoxication was not the cause of 
the death? The vice of the instruction to the jury 
in this case was that it did not contain the proviso 
that death from the wound was inevitable. 

We now pass to Indiana. In Krach v. Heilman, 
53 Ind. 526, the seller of the liquor was held not to 
be responsible where the intoxicated person, while 
lying in a wagon driven by another intoxicated 
person, was injured by a barrel falling over on him. 
The court say: ‘‘The defendants, in causing the 
intoxication of the deceased, could not have antici- 
pated that while on his way home he would be 
fatally injured by the salt barrel. That was an 
extraordinary and fortuitous event, not naturally 
resulting from the intoxication. Suppose, by way 
of illustration, that a person, by reason of intoxica- 
tion, lies down under a tree, and a storm blows a 
limb down upon him and kills him, or the lightning 
strikes the tree and kills him, could it be said, in 
a legal sense, that his death was caused by intoxica- 
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tion? In the chain of causation the intoxication 
may have been the remote cause of his death, 
because if he had not been intoxicated he would 
not have placed himself in that position, and, there- 
fore, would not have been struck by the limb or 
lightning. In the case supposed, it may be assumed 
as clear, that the parties causing the intoxication 
would not be liable under the statute to the widow, 
as for an injury to her caused by the intoxication of 
the deceased. Yet there is no substantial difference 
between the case supposed and the real case here.” 

The same court applied the same doctrine ina 
later case, Collier v. Early, 54 Ind. 559, where an 
intoxicated person was run over and killed by a train 
of cars. The court say: ‘‘This is an effect which 
is not naturally, necessarily, or even probably con- 
nected with the fact of unlawfully selling intoxi- 
cating liquors to him by the defendant, whereby he 
became drunk; and when the death could take 
place only upon the coincidence of his stepping on 
the track and the train passing at the same time, 
the consequence becomes more remote and more 
disconnected with the cause alleged. The death 
need not take place immediately and directly upon 
the cause, but it must be effected by a chain of 
natural effects and causes, unchanged by human 
action, or the party who committed the first act will 
not be responsible. In this case the running of the 
train of cars was the human action, which changed 
the course of natural effects and causes connected 
with the act alleged against the defendant. The 
plaintiff's husband was killed by the train of cars, 
and not by the act of the defendant in unlawfully 
selling him intoxicating liquor.” 

If we may be indulged in comment on these two 
cases, we should say that the first is possibly sup- 
portable on the reasoning of the court, but the latter 
entirely insupportable. It is, perhaps, not reason- 
ably within human foresight that a drunken man 
would lie down in a wagon, and while there be 
killed by a barrel falling on him; or that he would 
lie under a tree and there be struck by lightning; 
because there is nothing dangerous in the act of 
lying down in a wagon with barrels in it, or under 
atree. Beside, the tipping of the barrel was proba- 
bly produced by the reckless conduct of the driver, 
whom the rumseller had not made drunken. Again, 
these resnlts would have followed if the man had 
been sober, and are not consequences of the intoxi- 
cation. Butit is essentially dangerous to cross a 
railroad track, and it is easy to foresee that a 
drunken man may cross a track, and in so doing, in 
consequence of carelessness induced by drink, be 
killed. Indeed, it is a consequence that notoriously 
often ensues, and ensues cn account of drunkenness. 
It is difficult to see the force of the argument about 
the intervention of human action. If the human 


action, as in Shugart v. Egan, and Schmidt v. 
Mitchell, had been addressed to and intended for 





the sufferers, and would not have been originated 
save for him, the argument would have force. But 
in the absence of those characteristics, the fact 
that the intervening agency was of human pro- 
duction, works no change. If the sufferer simply 
puts himself in the way of destructive human 
action, not addressed to him, and which would be 
harmless to him but for his own action, it is the 
same as if he put himself in the way of any other 
danger. He dies by pure accident in consequence 
of carelessness induced by intoxication. The test* 
is, the encountering of danger by reason of intoxi- 
cation, Tro-matter-what-the cause of the danger. 
The court say: ‘‘ The plaintiff’s husband was killed 
by the train of cars, and not by the act of the 
defendant,” etc. But suppose he had fallen into a 
pond while drunk, and been drowned; he would 
have been killed by the water, it is true, but in both 
cases solely in consequence of his drunkenness. 
This is a case of a natural intervening cause. But 
let us take one created by human action. Suppose 
the tipsy man drives over a heap of rubbish placed 
by some one in the highway, or walks into a pit 
dug therein by some one. Would the Indiana court 
say there could be no recovery because of the inter- 
vention of human action, or because the danger 
would not naturally have entered into the contem- 
plation of the rumseller? We suppose not. So it 
seems that it is only when the intervening human 
action is in motion, that it works the legal effect 
given to it by the court. Its activity can make no 
difference, unless the act were willful, in which case 
of course the seller would not be chargeable. That 
is the characteristic of Shugart v. Hgan. We very 
strongly incline to the opinion that in this class of 
cases it is immaterial whether the injury might or 
might not be within the contemplation of the seller 
of the liquor, provided it was the substantial result 
of the intoxication. Why, in the construction of 
a quasi penal statute, should the rules applicable to 
contracts be invoked, or why should not the party 
in fault be deemed to have foreseen all the conse- 
quences of his own act? They decide these points 
more reasonably in this State, it seems to us. Thus, 
in Bertholf v. O’ Reilly, ante, 389, ‘‘ the plaintiff's son 
was made intoxicated by defendants, and ran his 
father’s horse to death.” Surely, that was a conse- 
quence as little to be foreseen as the falling over of a 
salt barrel or being crushed by a railroad train; and 
yet the owner of the horse was allowed to recover. 
In Aldrich v. Sager, 9 Hun, 587, the husband sued 
and recovered for an injury to his wife by the reck- 
less driving of their son-in-law. With all the tra- 
ditional hostility of the relationship, can the rum- 
seller be deemed to have foreseen that the intoxi- 
cated person would upset his mother-in-law? 

These metaphysical questions are of the greatest 
interest to lawyers, and learned courts may reason- 
ably differ upon them, and indeed the same mind 
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will view them variously at different times. But in 
such cases, where there is grave doubt, if we were 
judge, we should be reminded of and act upon the 
announcement of a certain judge of this State, who 
being urged to rule against a widow, in a case where 
his decision was discretionary, replied, ‘‘ This court 
will never use its discretion against a widow!” 
eticteanaenipaneatnn 


LIABILITY OF INSURERS AGAINST FIRE FOR 
LOSS RESULTING FROM EXPLOSIONS. 


IRST. As to the liability of the insurer for loss or 

damage resulting from or occasioned by an explo- 
sion, independently of any exception or exemption in 
the policy. An insurance against ‘loss or damage by 
fire,”’ covers a loss arising in part from explosion, and 
in part from combustion, of gunpowder on the prem- 
ises. Scriplure v. Lowell Ins. Co., 10 Cush. 356. In 
this case the plaintiff was in possession of a building 
occupied by a tenant, and the latter's son carried a 
cask of gunpowder into the attic without the plain- 
tiffs knowledge or consent, and fired it with a match. 
The gunpowder exploded, set fire to a bed and cloth- 
ing, charred and stained some of the woodwork, and 
blew off the roof of the house. Caleb Cushing, J., in 
an able and elaborate opinion, said: ‘ All the effects, 
whatever they may be in form, are the natural results 
of the combustion of a combustible substance; and as 
the combustion is the action of fire, this must be held 
to be the proximate and legal cause of all the damage 
done to the premises.’”’ And he stated the rule to be, 
that ‘‘where the effects produced are the immediate 
results of the action of a burning substance in contact 
with a building, it is immaterial whether these results 
manifest themselves in the form of combustion, or of 
explosion, or of both combined. In either case the 
damage occurring is by the action of fire and covered 
by the ordinary terms of a policy against loss by fire.” 
See, also, 6 Wend. 488; 21 id. 367. The burning match 
was not, of itself, a fire within the meaning of the 
policy, but the combustion of the powder, though very 
rapid, was such afire. A fortiori will the insurer be 
liable for damage occasioned by the violence of an ex- 
plosion of gunpowder. Grim v. Phenix Ins. Co., 13 
Johns. 451; or of a steam-boiler, Waters v. Merchants’ 
Ins. Co., 11. Pet. 225, when such explosion was caused 
by the building or vessel being on fire at the time. 22 
Ohio 8t. 351. Upon the same principle, if any explo- 
sive substance in a solid or gaseous state should come 
in contact with a gas-jet, or any other fire in use upon 
the premises, and become ignited, the insurer would 
be responsible for the damage resulting from the force 
of the explosion. 

This rule excludes, of course, all damage by mere 
explosions, not involving ignition and combustion of 
the agent of explosion, such as the case of steam, or 
any other substance acting by expansion without com- 
bustion. 10 Cush. 356. Thus, where sugar and mo- 
lasses, contained in a sugar-house, are destroyed by 
the explosion of the steam-boilers used in manufac- 
turing sugar, the damage having been produced by the 
explosion, and not by fire, the insurers are not re- 
sponsible. Millandon v. New Orleans Ins. Co., 4 La. 
Ann. 15. 

“It likewise excludes all damage occasioned but re- 
motely or consequentially through the agency of gun- 
powder, such as injury done to a house by falling 
fragments in the blasting of rocks, or the shattering 





of a house by the stroke of a cannon-ball, in which 
examples the shock of a projectile, and not iguition or 
combustion is the proximate cause of the damage 
done.” 10 Cush. 356. Therefore, if the building in- 
sured is injured by concussion occasioned by an ex- 
plosion of gunpowder in another building, the insurer 
is not liable for the damage caused by the shock. 
Caballero v. Home Ins. Co., 15 La. Ann. 217. Even 
though the insurer agreed to make good such loss or 
damage ‘* as might be occasioned by fire.”’ Everett v. 
London Assurance Co., 19 C. B. (N. 8S.) 126. Willes, J., 
saying: “‘It cannot be said that the loss was occa- 
sioned by fire; it was occasioned by a concussion caused 
by fire, and we must, therefore, go to the cause of 
causes before we arrive at the origin of the loss; but 
then this is uot what was contemplated by the parties 
to the policy.” 

The insurer would be liable for the loss or damage 
caused by a fire, although such fire resulted from an ex- 
plosion of steam or any other substance or vapor act- 
ing by expansion without combustion; but not for the 
damage caused by the violence of the explosion. But 
asa policy of insurance upon a building is an insur- 
ance upon the building as such, and not upon the ma- 
terials of which it is composed, if from any defect of 
construction or overloading, or from the force of an 
explosion the building should fall to the ground, and 
subsequently the materials take fire, the insurer is not 
liable for the loss. Nave v. Home Mutual Ins. Co., 37 
Mo. 450. (A question might arise as to how far a 
building should be destroyed in order to cease to be a 
building.) 

Second. As to the liability of an insurer for damage 
caused by an explosion, when damage by explosion is 
expressly excepted from the risk. And herein, (a) as to 
liability for loss occasioned by a fire caused by an ex- 
plosion; and (b) as to liability for damage occasioned 
by an explosion caused by a fire within the meaning of 
the policy. 

(a) The insurer is not liable for the damage caused 
by a fire resulting from an explosion, where the policy 
excepts ‘‘any loss occasioned by the explosion of a 
steam-boiler.’’ St. John v. American Mut. Ins. Co., 
11 N. Y. 516 (but see dissenting opinion by Gardiner, 
J.); or, “ arising from the bursting of boilers; ”’ Mont- 
gomery v. Firemen’s Ins. Co., 16 B. Monr. 427; Roe v. 
Columbia Ins. Co., 17 Mo. 301; or, “* done by the burst- 
ing of a boiler;’’ McAllister v. Tenn. Co., id. 306; or, 
““by explosion; Stanley v. Western Ins. Co., L. R., 3 
Exch. 71; or, “from an explosion of gunpowder;”’ 
Greenwald v. Ins. Co., 3 Phila. 323; 4 Bennett’s Ins. 
Cas. 451; or, “occasioned by or resulting from any 
explosion whatever,” the explosion being caused by 
an inflammable vapor coming in contact with a gas-jet; 
United Ins. Co. v. Foote, 22 Ohio St. 340. 

Of course, an exception from liability for damage, 
caused by certain explosive substances, does not 
exempt the insurer from liability for loss by fire 
caused by explosive substances not mentioned in the 
exceptions. 

And where loss that might happen ‘‘ by means of any 
explosion,” was excepted from the risk, if was held 
that the insurer was not responsible for a loss by fire 
occasioned by an explosion in a building across the 
street. Ins. Co. v. Tweed, 7 Wall. 44. In this case an 
explosion occurred in a warehouse directly across the 
street, some fifty feet distant, which threw down the 
walls of the said warehouse and scattered the cotton 
in the street, and an extensive conflagration ensued, 




















THE ALBANY LAW JOURNAL. 


427 





ad 





in which the plaintiff's warehouse was consumed. The 
fire was not communicated directly to it from the 
building in which the explosion occurred, but from 
another building fired by the explosion. Miller, J., 
said that the question was to ascertain ‘‘ whether any 
new cause has intervened between the fact accom- 
plished and the alleged cause. If a new force or power 
has intervened of itself sufficient to stand as the cause 
of the misfortune, the other must be considered as too 
remote. In the present case we think there is no such 
new cause. The explosion undoubtedly produced or 
set in operation the fire which burned the plaintiff's 
cotton. The fact that it was first carried to the cot- 
ton by first burning another building supplies no new 
force or power which caused the burning. Nor can 
the accidental circumstance that the wind was blow- 
ing in a direction to favor the progress of the fire 
toward the warehouse be considered a new cause. 
That may have been the usual course of the breeze in 
that neighborhood. Its force may have been trifling. 
Its influence in producing the fire in the plaintiff’s 
warehouse was too slight to be substituted for the explo- 
sion as the cause of the fire.” If the force of the wind is 
to be considered in the determination of such cases, the 
question should have been submitted to the jury. Mr. 
Wood disapproves of this case, and says that the ex- 
emption was only intended or expected to apply to 
cases of an explosion in the building itself, and not to 
fires occurring by reason of explosions elsewhere, 
otherwise a whole city might be consumed and yet the 
insurers would escape liability in case the fire origin- 
ated from an explosion, unless some extraordinary 
cause intervened that ‘‘ would stand for a new cause.”’ 
Ins., § 98. See, also, Penn. R. Co. v. Kerr, 62 Penn. 353. 
But in Commercial Co. v. Lawrence, 64 Ill. 270, Law- 
rence, U. J., said that the policy would bear no such 
construction or limitation, but that the exception re- 
fers to loss by explosion simply, without reference to 
fire, or to losses by fire caused by explosion, anywhere, 
whether on or remote from the premises. 

The grounds upon which these decisions rest seem 
to be those stated by Denio, J.,in St. John’s case: 
** As the sole peril insured against by this policy of in- 
surance was loss or damage by fire, we should naturally 
expect, in examining exceplions contained in the con- 
tract, to find pointed out some circumstances under 
which the insurers would not hold themselves liable, 
though a loss by fire should take place. When, there- 
fore, this policy proceeds to declare that the defendants 
will not be liable for any loss ‘ occasioned by the ex- 
plosion of a steam-boiler,’ it refers, prima facie, to 
such a loss as by the prior provisions of the contract the 
defendants would be bound to indemnify against, and 
not to one which would not be embraced in the gen- 
eral terms of the policy, and as to which there was no 
occasion to introduce an exception. The most usual 
consequences of the explosion of a steam-boiler is the 
breaking and rending the building in which it is con- 
tained and the movable property therein; and if this 
were the only consequence to be apprehended from 
such an occurrence, the exception introduced into this 
policy would be quite unnecessary, and we presume it 
would not have been inserted. It would not be a loss 
or damage by fire, unless there was combustion, and 
then only to the extent properly attributable to the 
combustion.” But Gardiner and Allen, JJ., were of 
opinion that the condition was intended to embrace 
and except every loss of which an explosion is the im- 
mediate cause, whether caused by fire, or arising from 





the combustion of the explosive substance, or other- 
wise, and not to except a loss of which fire is the prox- 
imate cause. In other words, that the clause was in- 
serted with reference to the agency of fire, not in 
burning after the explosion, but in causing the ex- 
plosion itself. 

But where the exception was in these words: ‘The 
company will not be liable for damages occasioned by 
the explosion of a steam-boiler, nor for damages re- 
sulting from such explosion, nor explosions caused by 
gunpowder, gas, or other explosive substances,” it was 
held that no damages by fire resulting from an ex- 
plosion of a steam-boiler was in terms excluded, but no 
such exemption was made in reference to an explosion 
of gas or other explosive substances, it would be in- 
tended that the company was to be liable for damages 
by fire occasioned by an explosion of gas. Boatmen’s 
Ins. Co. v. Parker, 23 Ohio St. 85. 

So, where the policy provided that the corapany 
should not be liable “for any loss or damage by fire 
caused by means of an invasion, * * * ; nor for 
any loss caused by the explosion of gunpowder, cam- 
phene, or any explosive substance, or explosions of 
any kind,” it was held that, by a proper construction 
of the clause, the company was not thereby exempted 
from liability for lusses by fire caused by explosion, but 
only from liability for loss caused by explosion. Com- 
mercial Co. v. Robinson, 64 Ill. 265. But see contra, 
Stanley’s case, post. Though the construction put 
upon the instrument may bave been correct, the words 
“by fire’? being contained in the first claase and 
omitted in the latter, yet the learned judge (Lawrence) 
went further and held that an exception of “ loss caused 
by explosions ’’ does not exempt the company from lia- 
bility for loss by fire caused by an explosion, but only 
for loss caused by the force of the explosion; and he 
disapproved Stanley’s and St. John’s cases, and ap- 
proved of the dissenting opinion in the latter case. 
This decision is opposed to the weight of authority. 

(b) As to the liability of an insurer for loss or dam- 
age occasioned by the violence of an explosion caused 
by a fire within the terms of the policy, when loss by 
explosions is expressly excepted from the risk. 

In Stanley v. Western Ins. Co., L. R., 8 Exch. 71 
(1868), the policy read: ‘‘ Neither will the company be 
responsible for loss or damage by explosion. * * * 
This company will not be answerable for any loss or 
damage by fire occasioned by any invasion.” An inflam- 
mable vapor took fire at the lamps and ignited some 
matting and bags lying near, and becoming sufficiently 
mixed with air exploded. The explosion blew off the 
roof and blew down part of the walls; after which 
the fire became general, and burnt for some time. 
Held. that the company were not liable for the dam- 
age caused by the shock of the explosion, nor for the 
damage by the fire caused by the explosion. The 
plaintiff claimed to recover for the whole loss on the 
ground that the exception of the explosion applied 
only to cases where the fire was originated by the ex- 
plosion, not where the explosion occurred in the course 
of the fire, and, therefore, did not include this case. 
Kelly, C. B., said that it was argued ‘‘that the com- 
pany are not to be responsible for any loss arising from 
explosion, provided the explosion is not occasioned by 
a fire already in existence upon the premises; bys, on 
the other hand, if there be already a wr) ypon the 
premises so that the explosion *; jncidental to and is 
occasioned by that fire, 2:4 then lends itself to further 
the fire and sq ¢¢ increase the loss, the whole of the 
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damage caused is within the insurance of the policy. 
But to give the instrument this construction would 
be in fact to introduce into it words not found there; 
while the natural construction of the words gives a 
probable and easily intelligible sense. In consequence 
of the wide-spread and highly mischievous effects of 
explosions, the policy excludes liability from any of 
their consequences. If there be a fire, in the course 
of which an explosion occurs, for the result of the fire, 
unconnected with the explosion, the defendants make 
themselves liable, but not for any of the consequences 
of that explosion.’’ And he also said, that for any 
portion of the premises or property destroyed or in- 
jured by the original fire, or any subsequent extend- 
ing of that fire unconnected with the explosion, the 
company were liable, but not for the loss arising from 
the shock of the explosion, or from a fire occasioned 
by the explosion, and by that only. Martin, B., ob- 
served that ‘“‘ even if the consequence of the explosion 
was to create a concussion that caused the existing 
fire to burn more strongly than before, that would be 
a loss by fire within the policy and not within the ex- 
ception; but that as to what was caused by the ex- 
plosion, the defendants are not liable. But if the 
plaintiff cannot distinguish the one from the other, 
that misfortune must fall on him and not on the de- 
fendants.”’ 

In Briggs v. North Am. Ins. Co., 53 N. Y. 446, the 
policy was upon certain machinery, and it excepted 
“loss caused by explosions of any kind unless fire en- 
sues, and then for the loss or damage by fire only.” 
Vapor from the works came in contact with a lamp, 
and an explosion instantly ensued which nearly de- 
stroyed the building and machinery. A fire resulted, 
which occasioned some damage, but slight compared 
with that caused by the explosion. Held, that de- 
fendant was not liable for the damage caused by the 
violence of the explosion, but was liable for the dam- 
age caused by the fire resulting therefrom. 

Peckham, J., said: ** An explosion, without this ex- 
ception, if it come under the general head of fire, 
might have afforded ground for recovery, but the de- 
fendant guarded against that result by this express 
stipulation. The exception is general, including ex- 
plosions by fire as well as others. There seems no 
reason for excluding an explosion like this from the 
exception. There was no fire prior to this explosion. 
The burning lamp was not a fire within the policy. 
(Certainly not, but the burning vapor was such a fire, 
and the company would have been liable for the con- 
sequences if no explosion occurred. See 10 Cush. 356.] 
The machinery was not on fire, as such a term is or- 
dinarily used, until after the explosion. The explo- 
sion here was the principal and the fire the incident. 
In such a case there can be no doubt that the defend- 
ant is not liable for the damage caused by the explo- 
sion. Where, however, the explosion is the incident 
and the fire the principal, a different question would 
be presented. Had the building been on fire, and in 
the course of the general conflagration there had been 
an explosion of a boiler, which injured some ma- 
chinery that the fire was rapidly consuming, different 
views and considerations might well obtain.”’ 

In United Life Ins. Co. v. Foote, 22 Ohio St. 340, 
the policy was upon a stock of liquors, and it ex- 
cepted any loss ‘‘ occasioned by or resulting from any 
explosion whatever.’’ An inflammable vapor came 


in contact with a gas-jet within four feet of a rectify- 
ing still, and a sudden and violent combustion of the 





vapor, accompanied only with a noise, took place, fol- 
lowed by fire. Held, first, an explosion within the 
meaning of the policy; second, that the company 
were not liable, either for damage caused by the 
explosion, or for the damage by the fire resulting 
from the explosion. MclIlvaine, J., said: ‘‘The proof 
unquestionably shows that the origin of the fire and 
explosion were simultaneous. It may be true, in a 


‘strictly scientific sense, that all explosions caused by 


combustion are preceded by a fire. The scientist may 
demonstrate, in a case where gunpowder is destroyed 
by fire, or in any case where the explosion is caused 
by or accompanies combustion, that ignition and com- 
bustion precede the explosion; but the common mind 
has no conception of such combustion as a fact in- 
dependent of the explosion, where they concur in such 
rapid succession that no appreciable space of time in- 
tervenes. * * * It is true that the explosion was 
caused by a burning gas-jet, but that was not such 
fire as was contemplated by the parties as the peril 
insured against. The gas-jet, though burning, was 
not a destructive force, against the immediate effects 
of which the policy was intended as a protection. Al- 
though it was a possible means of putting such de- 
structive force in motion, it was no more the peril in- 
sured against than a friction match in the pocket of 
anincendiary. * * * It isnot necessary at this time 
either to approve or disapprove, to the whole extent, 
the doctrine in Stanley's case, as in this case no dam- 
age was sustained from the explosion without the in- 
tervention of a fire, nor, indeed, was the explosion 
caused by a fire within the meaning of the policy.” 

Although no damage was done by the force of the 
explosion, yet, as the learned judge held that the ex- 
plosion was not caused by a fire, he must have come to 
the conclusion that if such damage had resulted the 
insurer would not be liable therefor. We have, there- 
fore, stated the case as holding that, in such case, the 
insurer is not liable for damage done by the explosion. 
It is true, that a burning gas-jet, or a match, is not a 
fire within the risk, yet, if any substance in a solid or 
gaseous state should come in contact therewith and 
become ignited, the burning thereof would be such a 
fire, and the insurer would be liable for the conse- 
quences, whether such consequences manifest them- 
selves in the form of combustion or of explosion, or 
of both combined. Does the fact that the fire and 
the explosion were simultaneous alter the case? Where 
a burning match was applied to gunpowder, the in- 
surer was held liable for the loss caused by the ex- 
plosion. 10 Cush. 356. And yet in that case the com- 
bustion was very rapid, but whether the boy who ap- 
plied the match had “‘ any conception of such combus- 
tion as a fact independent of the explosion,’’ or whether 
he noticed “any appreciable space of time,’ the case 
does not state, nor does it state what became of the 
boy. If the principle laid down in 10 Cush. is correct 
and is to be followed out to its logical consequences, 
we must hold that the explosion in this case was 
caused by a fire within the meaning of the policy. 

In Boatman’s Fire Ins. Co. v. Parker, 23 Ohio St. 85, 
the policy was upon an oil-refinery, and it excepted 
damage ‘‘ by explosions caused by gunpowder, gas, or 
other explosive substances.’’ A heavy gas escaped 
from the oil (which was in process of distillation at 
the time), settled down near the floor, and came in 
contact with the fires under the stills and took fire, 
and the fire ran back some sixty-five feet to the re- 
ceiving-house, which caused an explosion, throwing 
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the ignited oil over the works, and they were con- 
sumed. Held, that the company were not liable for 
the damage resulting from the explosive force merely 
but were liable for the damage done by the fire. (See, 
also, statement of this case under another heading, 
supra.) In this case, also, the explosion was caused 
by a fire within the policy. If the fire had not run 
back to the receiving-house, it seems no explosion 
would have occurred. 

In Com. Ins. Co. v. Robinson, 64 Ill. 265, it was held 
that where the policy excepted loss ‘* caused by ex- 
plosions of any kind,” the insurer was not liable for 
loss caused by the force of the explosion. It is not 
stated what caused the explosion. Lawrence, Ch. J. 
“This clause was designed to apply to all cases where 
the explosion was the immediate cause of the loss. 
* * * This explosion is the result of the ignition of 
the explosive material, and it might be claimed that 
the loss caused thereby was a loss by fire. The courts 
might not so hold, independently of the clause in the 
policy [they have held so, see 10 Cush. 356], but we can 
well understand, when we examine these policies, the 
insurers may have introduced this clause for the pur- 
pose of leaving no room for argument or doubt.” 

In St. Johns’ case, 11'N. Y. 516, Johnson, Parker and 
Gardiner, JJ., express their opinion that where the 
policy excepts loss occasioned by explosions, the in- 
surer is not liable for damage occasioned by an explo- 
sion caused by a fire. 

‘The doctrine is, that the courts will not go back to 
the remote cause when the immediate one belongs to 
the class insured against.’’ Denio, J.,11 N. Y. 516. 
Nor, we may say, will the courts go back to the re- 
mote cause when the immediate one belongs to the class 
excepted from the risk. 

If a loss by fire may be attributed to an explosion 
remote from the premises, and the company is not 
liable under a clause excepting loss ‘‘by means of an 
explosion”’’ (Ins. Co. v. Tweed, 7 Wall. 44), a fortiori 
may a loss by explosion be attributed to an explosion 
occurring upon the premises as the immediate cause. 

a. es Oe 
——>__—_— 
FEDERAL TRADE-MARK LEGISLATION 
UNCONSTITUTIONAL. 
UNITED STATES, CIRCUIT COURT, EASTERN 
TRICT{WISCONSIN, NOVEMBER 12, 1878. 


LEIDERSDORF V. FLINT. 


DIS- 


The legislation by Congress on the subject of trade-marks 
is not authorized by article 1, section 8, clause 8, of the 
Federal Constitution, and is unconstitutional. 

)ILL for injunction to restrain the infringement of 

) atrade-mark. The opinion states the case. 

Winfield Smith, for complainants. 

Jenkins, Elliott & Winkler, for defendant. 

Dyer, J. This is a bill for an injunction to restrain 
an alleged infringement, by defendant, of complain- 
ants’ trade-mark, used upon packages of tobacco and 
registered according to act of Congress. Both com- 


plainants and defendant are citizens of Wisconsin, 
and the bill is based upon that provision of section 
4942, Revised Statutes, which gives to a party aggrieved 
by the wrongful use of his trade-mark a remedy by 
injunction, according to the course of equity, in any 
court having jurisdiction over the person guilty of 
such wrongful use, and is filed upon the theory that 





this court has jurisdiction to entertain such a bill, 
though both parties are citizens of the same State. 

The bill is demurred toon the ground that the court 
has no jurisdiction, and the demurrer raises the ques- 
tion of the constitutional power of Congress to legis - 
late upon the subject of trade-marks. 

The question is important and appears to be new, 
since, with the exception of Dwwell v. Bohmer, 10 C. 
L. N. 356, we were referred upon the argument to no 
reported case in which it has been determined. 

The statutory provisions relating to trade-marks are 
contained in title 60, Revised Statutes, which is enti- 
tled *‘ Patents, Trade-Marks and Copyrights.”” They 
authorize the registration of trade-marks, impose re- 
strictions upon such registration and confer certain 
remedies for the protection of the rights of parties 
who have complied with the requirements of the stat- 
ute. The remedies thus given are mentioned in sec- 
tion 4942, which provides that ‘‘any person who shall 
reproduce, counterfeit, copy or imitate any recorded 
trade-mark, and affix the same to goods of substan- 
tially the same descriptive properties and qualities as 
those referred to in the registration, shall be liable to 
an action on the ease for damages, for such wrongful 
use of trade-mark, at the suit of the owner 
thereof; and the party aggrieved shall also have his 
remedy, according to the course of equity to enjoin 
the wrongful use of his trade-mark, and to recover 
compensation therefor, in any court having jurisdic- 
tion over the person guilty of such wrongful use.” 

The only clause in the Constitution, from which it 
can be claimed Congress derives its power to legislate 
upon the subject, is article 1, section 8, clause 8, which 
authorizes Congress ‘‘to promote the progress of 
science and useful arts by securing, for limited times 
to authors and inventors, the exclusive right to their 
If the power in 
question is given by this clause of the Constitution, 
then, inasmuch as by section 629 of the Revised Stat- 
utes the Circuit Courts are invested with original juris- 
diction of all suits at law or in equity, arising under 
the patent or copyright laws of the United States, 
and in view of the act of Congress of March 3, 1875, 
which confers jurisdiction in all civil causes arising 
under any law of the United States where the amount 
in dispute exceeds $500, and of the provisions of sec- 
tion 4942, Revised Statutes, above referred to, there 
is ground for claiming that the courts of the United 
States have jurisdiction in suits which involve the 
right to trade-marks, without regard to the citizen- 
ship of parties. 

But in contending that the power to legislate upon 
the subject of trade-marks is derived from the con- 
stitutional provision before cited, it must be neces- 
sarily assumed that the maker of a trade-mark is an 
author or inventor, and that a trade-mark is a writing 
or discovery within the meaning of that clause. 

Argument, I think, can hardly be needed to demon- 
strate that a law regulating trade-marks is not, in any 
just sense, a copyright law. The general meaning of 
the term copyright, is an author’s exclusive right of 
property in the work which he produces. It includes 
the right of the citizen who is an author of any book 
or writing, any literary, dramatic or musical composi- 
tion, any engraving, painting, drawing, map, chart or 
print, and of models or designs intended as works of 
art. It is something which appertains to authors who, 
by their writings and designs, promote the advance- 
ment of literature, sciencé and the useful arts. An 
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author, by standard definition, is ‘‘one who produces, 
creates, or brings into being; the beginner, former or 
first mover of any thing; hence, the efficient cause of 
athing. The term is appropriately applied to one who 
composes or writes a book”’ or writing, “ and in a more 
general sense to one whose occupation is to compose 
and write books ”’ writings. 

So, too, invention implies originality. Originality, 
not merely mechanical dexterity, is the test of inven- 
tion. Blake v. Stafford, 3 Fish, 305. It is the “ finding 
out, contriving, creating of something which did not 
exist, and was not known before, and which can be 
made useful and advantageous in the pursuits of life, 
or which can add to the enjoyments of mankind.” 
Conover v. Roach, 4 Fish, 16; Ransom v. Mayor of New 
York, 1 id. 264. “To entitle one to the character of 
an inventor, he must himself have conceived the idea 
embodied in his improvement. It must be the pro- 
duct of his own mind and genius.” Pitts v. Hall, 2 
Blatchf. 234. 

The dissimilar characteristics of trade-marks and 
copyrights, and inventions for which patents may be 
granted, have been pointed out or illustrated in vari- 
ous adjudicated cases. A trade-mark has been very 
well defined as one’s commercial signature to his 
goods. It may consist of a name, symbol, figure, let- 
ter, form or device, if adopted and used by a manu- 
facturer or merchant, in order to designate the goods 
he manufactures or sells, to distinguish the same from 
those manufactured or sold by another, so that the 
goods may be known in the market as his, and to ena- 
ble him to secure such profits as result from his repu- 
tation for skill, industry and fidelity. McLean v. 
Fleming, 6 Otto, 254; Upton on Trade-Marks, 9; 7'aylor 
v. Carpenter, 2 Sandf. Ch. 603. 

The basis of a trade-mark right is, primarily, the en- 
couragement of trade. As the court, in discussing the 
subject, say, in Patridge v. Menck, 2 Paige, 103, the 
question in such a case is not whether a person was 
the original inventor or proprietor of the article made 
by him and upon which he puts his trade-mark, nor 
whether the article made and sold by another under his 
trade-mark is an article of the same quality or value. 
But the court proceeds upon the ground, that the 
complainant has a valuable interest in the good-will 
of his trade or business, and that having appropriated 
to himself a particular label or sign or trade-mark, 
indicating that the article is manufactured or sold by 
him or by his authority, or that he carries on his busi- 
ness at a particular place, he is entitled to protection 
against any other person who pirates upon the good- 
will of his customers or of the patrous of his trade or 
business, by sailing under his flag without his author- 
ity or consent. 

The name, word, mark, device, or symbol constitut- 
ing a trade-mark may be devoid of novelty, origin- 
ality, and of any thing partaking of the nature of in- 
vention. Asthe Supreme Court say, in Canal Co. v. 
Clark, 18 Wall. 322, *‘ undoubtedly words or devices 
may be adopted as trade-marks which are not original 
inventions of bim who adopts them. Property in a 
trade-mark, or rather, in the use of a trade-mark or 
name, has very little analogy to that which exists in 
copyrights, or in patents for inventions. Words in 
common use, with some exceptions, may be adopted, 
if, at the time of their adoption, they were not em- 
ployed to designate the same, or like articles of pro- 
duction.” So, in McLean v. Fleming, supra, it is said 
that trade-marks are not required to be new, and may 








not involve the least invention or skill in their appli- 
cation or discovery. 

As is well shown by a writer who has with evident 
care collated the authorities on this subject (7 ©. L. J. 
148), the foundation of title to a trade-mark is priority 
of adoption and actual use in trade, and it neither in 
application nor discovering necessarily possesses the 
elements of originality, novelty or invention. 

The power given to Congress to promote the progress 
of science and useful arts is restricted to the rights 
of authors and inventors, and further, their rights are 
only to be secured for a limited time. Livingston v. 
Van Ingen, 9 Johns. 566. 

This limitation in time is imposed by the constitu- 
tional provision itself. But the right to a trade-mark 
is of common-law origin, and as a common-law right, is 
limited only by the period of its use, and ceases only 
with its abandonment. Property in inventions and 
discoveries did not exist at common law, and for their 
protection we have to look wholly to the constitu- 
tional provision on the subject. 

The consideration for which a grant is made by the 
public to the author of a new and useful invention, of 
an exclusive right, is the benefit resulting to the pub- 
lic from the invention. The consent of the inventor 
to make his invention known and available to others, 
and ultimately to give it to the public, constitutes the 
consideration for which he is entitled to receive pro- 
tection from the government in the form of the grant 
of an exclusive right. Curtis on Patents, Preface. 
Not so with trade-marks. For when the exclusive 
right to use a trade-mark terminates, no correspond- 
ing benefits result to the public. Its value is gone 
when it ceases to be exclusive and becomes the prop- 
erty of the public. 

Mr. Browne, in his treatise on Trade-Marks, says: 
“The rights of inventors and authors, as long settled 
in Great Britain, were familiar to the framers of the 
Constitution ;’’ and as Mr. Justice Story says: ‘It is 
doubtless to this knowledge of the common law and 
statutable rights of authorsand inventors that we are 
to attribute the constitutional provision, being benefi- 
cial to all parties. It was beneficial to authors and in- 
ventors, because it maintained their rights to the pro- 
duct of their intellectual labor; and beneficial to the 
public, as it would promote the progress of science 
and the useful arts, and admit the people at large, after 
a short interval, to the full possession and enjoyment 
of all writings and inventions, without restraint. In 
short, the only boon which could be offered to invent- 
ors to disclose the secrets of their discoveries ‘would 
be the exclusive right and profit of them, as a mo- 
nopoly, for a limited period. A copyright is limited 
by time, a trade-mark is not. A copyright is limited 
territorially, but a trade-mark acknowledges no bound- 
aries. They are unlike in their natures.” 

In every aspect suggested, and in other respects 
which might be suggested, it would seem that the 
analogy between property in the use of a trade-mark 
and a patent for an invention and between a trade- 
mark right and a copyright fails. Property in a trade- 
mark exists independently of statute. It is other- 
wise with inventions and discoveries. They, as is said 
by the court, in Rodgers et al. v. Philp et al., 1 Off. 
Gaz. 31, “‘are protected only in consequence of the 
constitutional provision on the subject which does 
not apply to trade-marks.” 

Considering with care the important question in- 
volved, and not unmindful that the question, whether 
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a law be void for repugnancy to the Constitution, or 
for want of constitutional authority to enact it, is at 
all times one of much delicacy, I am constrained to 
hold that legislation by Congress upon the subject of 
trade-marks is not authorized, either by the letter or 
spirit of tbe constitutional provision from which such 
authority is sought to be deduced. The maker of a 
trade-mark is neither an author nor inventor, and a 
trade-mark is neither a writing nora discovery within 
the meaning and intent of the constitutional clause in 
question. 

It may be added that the constitutionality of the 
trade-mark statute cannot be sustained under the 
clause which gives to Congress the power to regulate 
commerce among the several States, nor, in my opin- 
ion, under any of the provisions of the Constitution 
which prescribe the legislative powers of Congress. 

From these views it follows that this court is with- 
out jurisdiction to entertain the present controversy! 
which, as before stated, is between citizens of the 
same State. 

Demurrer to bill sustained. 

In this opinion Justice Harlan, who sat at the hear- 
ing, concurs. 





> - — 
STATE LEGISLATION AS TO EXEMPTION 
FROM JURY SERVICE— OFFICE 
OF HABEAS CORPUS. 





SUHREME COURT OF MISSOURI, APRIL TERM, 1878. 
Ex PARTE GOODIN. 


By astatute of Missouri one serving as fire warden of St. 
Louis for seven years was exempted from the perform- 
ance of jury duty. Petitioner served seven years as 
fire warden and received a certificate of exemption. 
Held, that no subsequent legislation could impair his 
right to exemption. 

Petitioner refused to serve asa juror on the ground that 
he was exempt, and the court committed him for con- 
tempt. Held, that the legality of such committal could 
not be inquired into under proceedings by habeas cor- 
pus. 

ROCEEDINGS by habeas corpus to procure the 
release of petitioner, who was imprisoned for 
contempt of court in refusing to serve as a juror. 


The opinion states the case. 


SHERWOOD, C. J. The petitioner, Goodin, was im- 
prisoned for the space of ten days by the order of the 
court of criminal correction, because of an alleged 
contempt in refusing to do service as a juror in that 
court, he claiming exemption from such service by 
reason of the fact that, first, he is a certified member 
of the fire wardens of the city of St. Louis, having 
served seven years as such; second, that he is a mem- 
ber of a volunteer fire company, duly organized and 
ready for active service. This application presents 
two salient questions for adjudication: First, whether 
petitioner is really exempt as claimed ; second, whether 
if thus exempt, the benefits of such exemption can be 
asserted in the method which the counsel for petitioner 
have here seen fit to adopt. 

1. As to the first point, under the express terms of 
the acts of 1845 and 1851, referred to in the brief of 
counsel, we entertain no doubt whatever that peti- 
tioner, having served for the period of seven years as 
a member of the fire wardens of St. Louis, and re- 
ceived his certificate evidencing that fact, is clearly 
entitled to exemption from jury service. The State, 
by those statutes, and their acceptance by petitioner, 
entered into a contract with petitioner, which was 








supported by a valuable consideration, to wit: the ser- 
vices to be rendered, and which when rendered con- 
stitute a complete and executed contract which the 
State by subsequent legislation was powerless to an- 
nul or abrogate. This doctrine has been so familiar 
to the profession ever since the decision in Dartmouth 
College v. Woodward, 4 Wheat. 519, and other cases 
which followed in its wake, that citation of author- 
ities in its support would scarcely seem necessary. It 
is true this doctrine was long resisted by many of the 
State courts, and in the case of Commonwealth v. Bird, 
12 Mass. 443, cited by the learned judge of the St. 
Louis Court of Appeals in the opinion in Ea parte 
Powell, filed with the return herein, was decided prior 
to the leading case above noted, when as yet an au- 
thoritative enunciation of the governing constitu- 
tional principle in regard to such matters had not 
been put forth by the Federal Supreme Court, the 
final arbiter in this respect. The authorities on this 
subject are collated in Pomeroy’s Const. Law, pp. 365, 
369, 370, 378, and in Sedgwick’s Construct. Stat. and 
Const. Law, pp. 586, 587 ef seq. and notes. ; 

The case of Tomlinson v. Jessup, 15 Wall. 454, does 
not, perhaps, militate against the view here taken, 
when closely considered, and if it does, it is not in har- 
mony with the leading authorities. There the right to 
tax all corporations was expressly reserved by the act 
of 1841, in force when the charter of the Northern 
Railroad Company was granted, and in the language 
of the opinion, the provisions of that law ‘“‘were as op- 
erative, and as much a part of the charter and amend- 
ments as if incorporated into them.” 

But the distinguishing feature of this case, however, 
is that here services were contracted for and had been 
fully performed anterior to the legislative exercise of 
the reserved power of repeal. Every inducement was 
held out to the corporation; the State through her 
charter saying to them, “ go on and serve as fire war - 
dens for seven years and your exemption from jury 
service is hereby made secure.” 

Doubtless a different case would be presented had 
the State’s reserved power of repeal been exercised 
before the expiration uf the seven years, before the 
coutract had been consummated and the inchoate right 
of exemption had become, by reason of the services 
rendered, a vested one. 

Even in a case where no charter was granted, but a 
mere bounty offered to all citizens who should engage 
in the manufacture of salt, it was held, that after the 
bounty of ten cents per bushel had been actually 
earned under the law of 1859, the bounty thus earned 
was not affected by the act of 1861, which reduced the 
amount of the bounty to ten cents per barrel, as a 
vested right had been acquired under the former act. 
People v. Auditor, 9 Mich. 327; Montgomery v. Kas- 
son, 16 Cal. 189; Salt Co. v. East Saginaw, 19 id. 259; 
S.C., 13 Wall. 373. 

In the case last cited, it is said by Bradley, J.: 
“Such a law is not acontract except to bestow the 
promised bounty on those who earn it so long as the 
law remain unrepealed ’”’ Assuredly the case at bar 
presents as decided marks of a vested right as in the 
cases above cited. We therefore hold as undoubted 
the petitioner’s right to exemption from jury service. 
This renders it unnecessary to consider whether the 
petitioner is otherwise exempt. 

2. We are thus brought to the consideration of the 
second branch of our subject. Our habeas corpus act 
(§ 33) provides: ‘It shall be the duty of the court or 
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magistrate forthwith to remand the party, if it shall 
appear that he is detained incustody * * * for any 
contempt, specially and plainly charged in the com- 
mitment by some court, offizer or body having author- 
ity to commit for a contempt so charged.” * * * * 
And the same act (§ 36) further provides: ‘* But no 
court under the provisions of this chapter shall * * 
have power to inquire * * * into the justice or 
propriety of any commitment for contempt made by 
any court, officer or body according to law and plainly 
charged in such commitment, as hereinbefore pro- 
vided.”’ 

If our first position in reference to the exemption of 
the petitioner from jury service be correct —- and the 
order of commitment shows that the court making 
that order found the facts to be as stated by petitioner 
— it would seem to follow that the order shows upou 
its face neither a “contempt specially and plainly 
charged in the commitment,” nor ‘“‘ authority to com- 
mit for a contempt so charged.” 

And this result must follow, unless it be true that 
the mere assertion in a court of law of a right bestowed 
by law is a criminal contempt of the law. This is no 
doubtful case, where there is room to indulge in pre- 
sumptions favoring the correctness of the action of the 
court in making the order; for here the facts consti- 
tuting the exemption stand admitted upon the record 
of the commitment, and the provisions of those stat- 
utes which give those facts their peculiar significance 
are also spread at large there, 

This view does not antagonize our former decisions; 
but, on the contrary, is in accord therewith. None of 
them had ever gone so far as to declare that we would 
not investigate a matter on habeas corpus where it was 
apparent that the court making the order of commit- 
ment had no jurisdiction whatever. Thus in Ex parte 
McKee, 18 Mo. 599, it was said, that while a notary 
public could imprison a witness for contempt in refus- 
ing to give evidence ‘‘ which may lawfully be required 
to be given,” yet that the notary could not lawfully 
compel a witness to answer as to matters which it was 
the privilege of the witness to refuse to answer. 

It was impossible to determine in that case whether 
the questions were relevant or not, and so their rele- 
vancy and the consequent authority of the notary to 
ask and to commit for a refusal to answer them was 
assumed by this court. So that it is fairly inferable 
from that case that, if the order of commitment had 
shown that the notary acted outside of his jurisdic- 
tion in demanding answers to privileged questions, re- 
lief would not have been denied the petitioner. 

In Ex parte Toney, 11 Mo. 662, so often refer- 
red to, the jurisdiction of the court over the sub- 
ject-matter and person was expressly shown by the 
record, and stress is laid by Napton, J., on this state 
of the record, when delivering the opinion of the 
court holding, as he very properly did, that these rec- 
ord recitals, showing jurisdiction, could not be col- 
laterally attacked by a proceeding in habeus corpus. 
No one can read that opinion with any degree of at- 
tention without speedily reaching the conclusion that 
had the record in that case shown that Toney was a 
slave; and that consequently the criminal court of St. 
Louis county had no jurisdiction to sentence him to 
the penitentiary, this court would not have denied 
the writ. And this is evidently the view taken of that 
case in Ex parte Page, 49 Mo. 291. Under our jury 
system jurors are required to be white male citizens. 





Wag. Stat., § 2, 797. Suppose that a woman should be 
summoned as a juror; should appear; plead her ex- 
exemption in consequence of her sex; should refuse 
to do jury service and the court should commit her 
for contempt, reciting in the order of commitment 
the fact of her sex, but deciding that under the law 
she was not exempt and was liable to punishment for 
contempt. Can it be doubted that such palpable lack 
of jurisdiction could be taken advantage of by habeas 
corpus? And yet a woman is only negatively exempt 
from jury service, exempt because not expressly in- 
cluded in the list of those required by law to serve in 
that capacity. The court in such an instance would 
indeed have jurisdiction over the subject-matter, to 
wit: the impaneling of the jury, but none whatever 
over the person of the woman; and the record recit- 
ing the above supposed facts would show an entire ab- 
sence of jurisdiction to require such service at her 
hands, and consequently that no contempt had been 
committed. Would the writ of habeas corpus be less 
effective in a case like the present, where the record 
shows a law which, in explicit terms, upon the facts 
admitted, exempts the petitioner? Surely not. Mr. 
Hurd in his work (Hurd on Hab. Corp. 327 (2d ed.]) evi- 
dently holds to the same opinion as here announced ; 
for in speaking of the defects cognizable under habeas 
corpus, he says: **The jurisdiction over the process 
being only collaterally appellate, the habeas corpus, as 
before intimated, cannot have the force and operation 
of a writ of error or a certiorari; nor is it designed as 
a substitute for either. It does not, like them, deal 
with errors or irregularities which render a proceeding 
voidable ouly, but with those radical defects which 
render it absolutely void. * * * A proceeding de- 
fective for irregularity and one void for illegality may 
be reversed upen error or certiorari, but it is the lat- 
ter defect only which gives authority to discharge 
on habeas corpus.”’ And after giving the usual de- 
finition of irregularity, the author proceeds (p. 328): 
*Tilegally is, properly, predicable of radical defects 
only, and signifies that which is contrary to the prin- 
ciples of law, as distinguished from mere rules of 
procedure. It denotes ‘a complete defect in the 
proceedings;’’’ and it would seem to be entirely im- 
material in point of principle, whether the ‘‘ complete 
defect in the proceedings’? ‘“‘contrary to the prin- 
ciples of law,’’ be exhibited by the record, in a com- 
mitment fora crime, or a commitment for contempt ; 
as in either case a lack of authority to make the order 
would be patent of record, and therefore liable to col- 
lateral attack by habeas corpus. The same views of 
the functions of the habeas corpus are elsewhere an- 
nounced. 

In Ex parte Perkins, 18 Cal. 60, the petitioner had 
been committed for contempt in failing to obey the 
order of the court to pay the expenses incurred by his 
wife in an action for divorce, and Baldwin, J., speak- 
ing for the court, said: “It is not admissible for the 
defendant, in a proceeding of this sort, to question the 
mere regularity of the proceedings. We do not sit as 
an appellate court in matters of this sort, but asa 
court of original jurisdiction, invested with a special 
jurisdiction to discharge the petitioner when no legal 
cause of detention exists against him. * * * The 
only question, therefore, which he can make, as affect- 
ing the legality of his commitment, involves the power 
of the court to make the order. And upon this ques- 
tion we have no doubt.’’ And having no doubt as to 
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the legality of the order, the court refused to issue the 
habeas corpus, and for the same reason refused a cer- 
tiorari to bring up the record. 

In the State of New York the habeas corpus act is, 
so far as concerns the point being discussed, like our 
own, and Inre Percy, 2 Daly, 530, Daly, J., said: ** My 
inquiry is limited by statute to two points. (1.) Isthe 
contempt specially and plainly charged in the commit- 
ment? (2.) Had the officer authority to commit for 
the contempt which is charged? In respect to the 
first, the circumstances are set forth in the order of 
commitment, and they amount to acriminal contempt; 
* * andin respect to the second, a justice of the 
Supreme Court has authority to commit for such a 
contempt;’’ and so the petitioner was remanded. It 
cannot be doubted that a different result would have 
ensued if the circumstances set forth in the commit- 
ment had not amounted toacriminal contempt. In 
re Fernandez, 10 C. B. 3, where a witness was commit- 
ted fora refusal to answer questions, and sought to be 
released upon the ground that the commitment was 
illegal, a most elaborate discussion followed, in which 
all the judges participated. The warrant of commit- 
ment found and set out the nature of the commit- 
ment, and was held good. But Byles, J., said: “Ifa 
warrant be made out stating the facts, as in Bushnell’s 
Case, Vaughn, 135, and showing on the face of it that 
the alleged contempt was no contempt in point of law, 
that warrant would no doubt be bad.’’ In People v. 
Hackley, 24N. Y. 75, the prisoner had been confined 
for contempt in refusing to answer certain questions 
propounded to him before the grand jury. Denio, J., 
in delivering the opinion of the court, remarked: ‘As 
a general rule, the property of a commitment for con- 
tempt is not examinable in any other court than the 
one by which it was awarded. This is especially true 
where the proceeding by which it is sought to be ques- 
tioned is a writ of habeas corpus, as the question on 
the validity of the judgment then arises collaterally, 
and not by the way of review. The habeus corpus act 
moreover declares that where the detention of the 
party seeking to be discharged by habeas vorpus appears 
to be for any contempt, plainly and specially charged 
in the commitment ordered by a court of competent 
jurisdiction, he shall be remanded to the custody in 
which he wasfound. But thisrule is, of course, sub- 
ject to the qualification that the conduct charged as 
constituting the contempt must be such that some 
degree of delinquency or misbehavior can be predicated 
of it; for if the act be plainly indifferent or merito- 
rious, or if it be only the assertion of the undoubted 
right of the party, it will not become a criminal con- 
tempt by being adjudged to be so. The question 
whether the alleged offender really committed the act 
charged will be conclusively determined by the order 
or judgment of the court; and so with equivocal acts 
which may be culpable or innocent according to cir- 
cumstances; but where the act is necessarily innocent 
or justifiable, it would be preposterous to hold it a 
cause of imprisonment.”’ 

In Gilliam v. McJunkin, 28. C. 442, an administra- 
tor having failed to pay a sum of money into court, 
as ordered, was arrested, and sought to be discharged 
by habeas corpus, and the court said: ‘ The high pre- 
rogative writ of habeas corpus applies to ‘all manner 
of illegal confinement.’ A party committed for a con- 
tempt, adjudged by acourt of competent jurisdiction, 
will not be discharged under it. If, however, the al- 


leged contempt is for disobedience of an order in which 





the court, in the matter before it, was without jurisdic- 
tion, the court, having the right to grant the writ, may 
inquire into the legality of the caption and detention. 
* * * * In a matter clearly within its jurisdiction 
the action of one court is beyond the control of that 
of any other, save by way of appeal, where that mode 
of provision is provided by law. Where, however, a 
court in so important a matter as that which affects 
personal liberty, oversteps the limits of its authority, 
and endeavors to enforce obedience to its unauthorized 
acts, it would be a reflection on the administration of 
public justice if there was no jurisdiction to which the 
imprisoned citizen could resort for enlargement. 

The Supreme Court of Texas, where a witness was 

imprisoned for contempt in refusing to answer cer- 
tain questions propounded to him by the mayor, held 
that under ordinary circumstances it was a contempt 
for a witness to refuse to answer questions, but that if 
the questions were improper and illegal —if they were 
in reference to matters over which the court had no 
jurisdiction, and about which it had no right to in- 
quire, the refusal to answer the interrogatory was no 
contempt of court, any order punishing it as such was 
void, and the witness entitled to his discharge on 
habeas corpus. Holman v. Mayor, 34 Tex. So, also, in 
Ex purte Summers, 5 Ired. 149, where a person had been 
committed fora contempt, Ruffin, C. J., remarked: “If 
there be insufficiency upon the face of the order, the 
party has his remedy by habeas corpus. * * * 
The facts constituting the alleged contempt need not be 
stated. If, indeed, they be stated, and be insufficient 
— that is, be such as manifestly cannot amount to a 
contempt—itseems properly agreed that it must be 
disregarded and the party discharged from an unlaw- 
ful imprisonment, as in Bushnell’s Case, Vaughan, 135, 
where he was committed ‘for giving a verdict against 
full and clear evidence.’ ”’ 

That the court had jurisdiction in Bushnell’s case to 
punish Bushnell or anyone else in its presence for con- 
tempt, is evident, but having spread upon its records 
facts which by no possibility could amount to a con- 
tempt, its commitment was a nullity, and so held. 
That case would seem directly in point. I am fully 
aware that it is in conflict of authority in reference to 
this matter; many of the authorities opposed to the 
views advanced will be found cited in State v. Toole, 
42 N. H. 540. 

Were this case one not free from doubt as to whether 
the petitioner was exempt under the law, were it not 
patent of record by reason of the facts there recited 
and admitted that the criminal court had no more 
jurisdiction over his person than if he had been a 
woman or an infant, it would not be permitted to 
question collaterally the validity of the order of com- 
mitment in the present instance; but since it is plain 
that petitioner, upon the recorded facts, is exempt 
under the law from jury service, it must needs follow 
that he has not been guilty of a contempt; and that 
the jurisdiction of the court of criminal correction 
immediately ceased when those facts constituting the 
exemption was judicially ascertained and declared. 

Again, if we admit that petitioner is exempt under 
the law, it would seem clear that petitioner is entitled 
to his discharge under the very terms of the statute, 
because the act does not merely say that the petitioner 
shall be remanded if detained in custody for any con- 
tempt, specially and plainly charged in the commit- 
ment by some court, officer or body having authority 
to commit fora contempt; but the significant words 
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are added “so charged.’’ If the Legislature had in- 
tended that every commitment for contempt should 
be conclusive against the redress by habeas corpus, 
when the court, etc., had a general authority to com- 
mit for contempt, the words “so charged*’ would 
possess not the slightest signification, and, therefore, 
I must think that, uuless that which is charged in 
the commitment amounts to a contempt when “so 
charged,”’ the petitioner who seeks relief by habeas 
corpus should have such relief,granted him. 

We are all agreed that the petitioner is exempt from 
jury service, but Judges Napton, Hough and Norton 
do not think petitioner entitled to the writ. 

Judge Henry concurs with me on all points. 
result is that we refuse to issue the writ. 


The 


———_—_—_@—_—— 


LEGISLATION AS TO CRIMES COMMITTED IN 
OTHER STATES. 


COURT OF APPEALS OF TEXAS, NOVEMBER 7, 1878. 


Ham vy. STATE OF TEXAS. 


A statute of Texas providing that persons forging land 
titles to lands in that State should liable to indictment 
whether the offense should be committed in or out of the 
State, held constitutional, and the conviction of one who 
committed a forgery in Missouri sustainable thereunder. 

~~ from a judgment of conviction. The facts 

appear in the opinion. 

WuirtE, J. So outrageous had become the wrongs 
inflicted upon our citizens by means of forged land 
titles, that the framers of our last Constitution incor- 
porated into that instrument the 6th section of article 
15, which provides that “the Legislature shall pass 
stringent laws for the detection and conviction of all 
forgers of land titles, and make such appropriations 
of money for that purpose as may be necessary.”’ In 
obedience to this requirement, the 15th Legislature, 
the first which assembled under the new Constitution, 
on the 28th of July, 1876, passed an act entitled ‘“ An 
act to provide for the detection and conviction of all 
forgers of land titles;’’ and, on account of the “ im- 
perative public necessity for its immediate operation 
and execution, declared that it should go into force 
and take effect from and after its passage.’’ General 
Laws 15th Legislature, pp. 59, 60, 61. 

It was known that a large, if not the largest, propor- 
tion of such forgeries had been committed and were 
being committed by citizens of other States, parties 
who had never resided in the State of Texas; and to 
reach this class of offenders was a desideratum, which 
induced the adoption of the 5th section of said act. 
which is in these words, viz. : 

* Sec. 5. Persons out of the State may commit and 
be liable to indictment and conviction for committing 
any of the offenses hereinbefore enumerated, which 
do not, in their commission, necessarily require a per- 
sonal presence in the State; the object of this act 
being to reach and punish all persons offending against 
its provisions, whether within or without the State: 
and indictments under this act may be presented by 
the grand jury of Travis county, in this State, or in 
the county in which the offense was committed, or in 
the county where the land lies, about which the 
offenses in this act were committed.’ General Laws 
15th Legislature, p. 60. 

On the 2d day of November, A. D. 1877, the appel- 
lant, in this cause, under the name of James R. Ham, 
alias J. W. Hall, was indicted by the grand jury of 





Travis county for having, on the 26th of September, 
1876, in the county of Blanco, State of Texas, uttered, 
published and used ‘tas true and genuine, a certain 
false and forged instrument in writing, then and there 
purporting to be the act of another person, to wit, the 
act of one Abraham Barnes.’’ Set out in full and 
copied in hec verba, into and as a part of this indict- 
ment, is the alleged, false and forged instrument, 
signed A. Barnes, and including, also, the certificate 
of acknowledgment and authentication of the same, 
purporting to have been made before W. R. Baker, 
clerk of Harris county, on the 13th day of September, 
1849, and to have been signed “W. R. Baker, Clerk H. 
Co., by Thomas M. Bagby, Deputy,’’ with the seal of 
the court attached. 

To this indictment the defendant filed two special 
pleas to,the jurisdiction of the court, the substance of 
which may be stated thus: 

1. That defendant is not a citizen of the State of 
Texas, but was, and is a citizen of the State of Mis- 
souri, in which latter State he was, on the 17th day of 
October, 1877, arrested by virtue of an extradition 
warrant, issued by the governor of Missouri, upon a 
requisition of the governor of Texas, based upon an- 
other and different indictment from the one he was 
called upon in this case to auswer, to wit, an indict- 
ment for forgery, preferred against him by the grand 
jury of Limestone county, Texas; and that the indict- 
ment, here exhibited against him, was found subse- 
quent to his extradition, and alleged the offense 
therein charged to have been committed at a date long 
anterior to the issuance of the requisition and warrant 
by which he was extradited. And he alleged that to 
try him on this case, under the circumstances, ‘‘would 
be a violation of the laws of the State of Texas, and 
the United States; contrary to public policy, in viola- 
tion of good faith; prejudicial to the enforcement of 
the law in extradition cases; in bad faith to a sister 
State; unjust to the State of Texas, and subversive 
of what is believed to be well considered, recognized 
and established rights of this defendant, as well 
as of every other citizen of the United States.” 

2. That the offense named in the indictment, if com- 
mitted at all, was committed whilst defendant was a 
citizen of, and within the jurisdiction of the State of 
Missouri, and not within the limits and jurisdiction of 
the State of Texas; and that under the Constitution 
and laws of the United States, a citizen of Missouri 
cannot be tried in Texas for a crime committed in 
Missouri; and that the law seeking to hold him so lia- 
ble to trial in Texas is unconstitutional and void. 

To these two pleas, the State, through her attor- 
neys, interposed general demurrers, which were sus- 
tained by the court. It is contended that the court 
erred in its ruling, and the correctness of its action is 
made the first prominent and important question for 
adjudication in the bill of exceptions, assignment of 
errors, and in the able and learned oral arguments and 
briefs, both of the counsel for the appellant, and the 
attorney-general on the hearing before this court. 

{The court considers at length the question whether 
a person extradited from one State to another can be 
tried for a crime other than the one for which he was 
extradited, and reach the same conclusion as in Mat- 
ter of Noyes, 17 Alb. L. J. 407.) 

We now turn to the questions raised by the second 
plea to the jurisdiction, which are that the fifth section 
of the act of July 18, 1876, quoted (swpra) is unconsti- 
tutional; and that under the laws of the United States 














THE ALBANY LAW JOURNAL. 


435 








a 





a citizen of Missouri cannot be tried in Texas for a 
crime committed in Missouri. 

The constitutional objections are: Ist, the subject- 
matter of this section is not embraced in, nor germain 
to, the object expressed in thetitle. Art. 3, § 35, Con- 
stitution. 2d, Because it isaspecial or local law. Art. 
38, § 36, Constitution. 

Neither of these objections are tenable. With regard 
to the first, we might simply content ourselves with 
quoting the title of the act, which is, “‘ An act to pro- 
vide for the detection and conviction of all forgers of 
land titles,’’ and certainly is comprehensive enough to 
embrace every class and character of laud forgers and 
land forgeries; and the 5th section only provides for 
the classes legitimately belonging to the general head. 
As was said by Wheeler, J., in Tadlock v. Eccles: 
‘The terms employed in the title of the act are suffici- 
ently significant of the subject of its provisions; and 
that was what the clauses in the Constitution intended. 
* * * Various and numerous provisions may be neces- 
sary to accomplish the one general object, which 
an act of the Legislature proposes. Nor could it 
have been intended that no act of legislation could be 
constitutional which had reference to the accomplish- 
ment of more than one ultimate end. For an act, 
having one main or principal object in view, may in- 
cidentally affect or be promotive of others, and it would 
be impossible so to legislate as to prevent this conse- 
quence. The intention doubtless was to prevent em- 
bracing in an act, having one ostensible object, pro- 
visions having no resemblance to this object but really 
designed to effectuate other and whollydifferent objects 
and thus conceal and disguise the real objects proposed 
by the provision of an act under a false or deceptive 
title.’ 20 Tex. 782. See the whole subject elaborately 
reviewed in Giddings v. San Antonio and the leading 
authorities there cited, 47 Tex. 548; Hasslemeyer v. The 
State, 1 Tex. Ct. App. 699. 

As to the second objection, viz.: that it is a special 
or local law, it will be found that the section does 
not come with the purview of such laws as construed 
by our Supreme Court in Beynon v. Black, 47 Tex. 558, 
and by this court in Lastro v.The State, 3 Tex. Ct. App. 
363. 
Nor has any constitutional provision been violated 
by the Legislature in providing that indictments aris- 
ing under the act might be presented in Travis county, 
no matter in what county the forgery was committed 
and intended to operate. The same may also be 
said of the other position, that a citizen of Missouri 
could not be tried in Texas, for an offense committed 
by him in the State of Missouri. The two proposi- 
tions are in the main similar, and the same general 
principles of law underlie and control the authority in 
the Legislature to enact such laws. These principles 
are concisely stated by Mr. Bishop in his work on 
Criminal Procedure. He says: ‘ Another thing is, 
that the locality of the crime is not necessarily in law, 
or always in fact in the same county with the personal 
presence of him who commits it. We have indeed 
seen that to constitute a crime, an evil intent must 
combine with the evilact; but though we usually con- 
template the intent as existing in the mind as inhabit- 
ing the body, yet legally instead of this, the intent fol- 
lows and dwells with the act, and this may be where 
the bodily presence is not. Thus, if a man stand upon 


the shore within a county, and by discharging fire- 
arms, kills another upon the high seas without the 
county, he is triable for the murder by the Admiralty 





which has jurisdiction over the locality where the ball 
took effect, and not over the place where he stood to 
perpetrate the crime. And one who poisons another, 
by the help of an innocent agent, is guilty of murder 
in the county where the murder took place. Soa 
person who put forth a libel, or threatening letter, or 
a letter containing a forged instrument, intended to 
defraud one to whom it is addressed, or a letter mak- 
ing a false pretense to a person, who thereupon 
parts with his goods in the county, where he receives 
it, or soliciting one to commit a crime may be indicted 
in the county to which it is sent, though he does not 
go there himself.’ And he concludes from the doc- 
trine thus laid down, “it follows that a man may 
commita crime against a State or county, upon whose 
soilhe never placed his foot. 1 Bish. Crim. Pro., 2d 
ed., 53; 1 Bish. Crim. Law, §§ 109, 110, 112, 556; Com- 
monwealth v. Harvy, 8 American Jurist; People v. 
Adams, 3 Denio, 190; Commonwealth v. Smith, 11 Allen, 
244. 

Upon the other point, the validity of the lawin con- 
ferring jurisdiction upon the District Court of Travis 
county, the doctrine as stated by Mr. Bishop is thus 
laid down, ‘‘ but if a statute creates an offense which 
in terms must consist of acts both within and without 
the State, an indictment willlie in that county within 
the State, in which what we may call the domestic 
part of the transaction is performed.”’ 1 Bish. Crim. 
Pro., $56. This is admitted to be the general rule. It 
is however merely technical. Henderson v. The State, 
14 Tex. 517-18, and is subject to the power of the Legis- 
lature to extend the jurisdiction in cases where it is 
not deemed necessary thus to limit it (1 Hale’s P. C. 
706), if not prohibited by the constitutional provisions. 
The right to be tried in any particular court or county 
is neither an absolute nora vested right. March v. 
The State, 44 Tex. 76. When not restricted by the Con- 
stitution, question of venue and jurisdiction are 
objects of legislative control. In the States, plenary 
power, for all purposes of civil government, when not 
expressly or impliedly withheld by the Constitution, 
is in the Legislature. Cooley on Const. Law, side, 
§§ 88, 89. 

Nore.— In Commonwealth v. White, 123 Mass 430; 25 Am. 
Rep. 116, it was held that one who steals property in another 
State and sends it into Massachusetts by the hand of an agent 
to be sold, is guilty of larceny in Massachusetts, although he 
has never been there. See, also, Commonwealth v. Macloon, 
101 Mass. 1, and cases cited ; People v. Adams, 3 Denio, 190; 
The King vy. Brisac,4 East, 164; Rex v. Couper,5 Car. & P. 
535; Regina v. Bannen, 2 Moody, 309; Reyina v. Michael, id. 
120; The Queen v. Valler, 1 Cox’s C. C. 84; The Queen Vv. Man- 
ley, id. 104: The Queen v. Bull, id. 281. 

—>__—- 
UNITED STATES SUPREME COURT ABSTRACT, 
OCTOBER TERM, 1878. 


FIRE INSURANCE. 





Equity may reform policy : mistake in.—A member of 
a firm procured insurance on cotton belonging to the 
firm situated in a distant State, it being agreed between 
the partner and the insurance agent, that the firm 
interest in the cotton should be insured. The policy 
was made out in the partner’s name upon the distinct 
representation and agreement that the interest of his 
firm in the cotton would be fully protected. But ac- 
cording to the import of the words in the policy only 
the partner's interest was insured. The partner did 
not see the policy until after a loss by fire had taken 
place, the same having been retained by the insurance 
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agent. Held, that equity could reform the policy so as 
to makethe agreement such as the parties intended 
and thus make it operative to insure the interest of 
the firm in the cotton. Simpson v. Vaugham, 2 Atk. 
case 21, p. 338; Henkle v. Royal Exchange, 1 Ves. Sr. 
case 156, p. 318; Gillespie v. Moon, 2 Johns. Ch. 593; 
Graves v. Boston Marine Ins. Co., 2 Cr. 443; Insurance 
v. Wilkinson, 13 Wall. 231; Bradford v. Union Bank, 
13 How. 66; Hearne v. Marine Insurunce Co., 20 Wall. 
490, 496; Graves v. Boston Marine Insurance Co., 2 
Cranch, 419; Hunt v. Rousmanier, 1 Pet.15; Wheeler 
v. Smith, 9 How. 82. Decree of Circuit Court, N. D. 
Illinois, reversed. Snell, appellant, v. Atlantic Fire and 
Marine Ins. Co. of Providence. Opinion by Harland, J. 
GOVERNMENT CLAIMS. 

Not assignable as between parties.—Under the United 
States statute of February 26, 1853, declaring assign- 
ments of any claim on the United States void, such 
assignments are not valid and effective between the 
parties thereto. Accordingly held, that accepted orders 
upon a fund expected to arise out of a claim against 
the United States, made by the claimant, gave the 
holder of such orders no lien upon such fund. Appeal 
from Supreme Court of District of Columbia dismissed. 
Spofford, appellant, v. Kirk. Opinion by Strong, J. 

PROBABLE CAUSE. 

1. Certificate under revenue law.—The certificate of 
probable cause provided by the act of March 2, 1799 
(1 Stat. at Large, 696, $§ 89), which exempts a person 
who makes a seizure of goods, believed to be held in 
violation of the revenue law, applies to supervisors of 
internal revenue, and they equally with district attor- 
neys are entitled to the protection given to district 
attorneys and custom collectors. Judgment of Circuit 
Court, M. D. Tennessee, affirmed. Stacey, plaintiff in 
error, v. Emery. Opinion by Hunt, J. 

2. What constitutes probuble cause.—In such a case if 
there are facts.and circumstances before the officer 
making the seizure, such as to warrant a man of pru- 
dence and caution in believing that the offense charged 
has been committed, it is sufficient to constitute prob- 
able cause of seizure. Munn v. Dupont, 3 Wash. C. C. 
37; Ulmer v. Leland, 1 Greenl. 135; Foshay v. Fer- 
guson, 2 Denio, 617; Tulbot v. Seaman, 1 Cranch, 1; 
Carrington v. Merchants’ Inswrance CVo., 8 Peters, 495; 
United States v. Riddle, 5 Cranch, 311; 60 Pipes of 
Brandy, 10 Wheat. 426; United States v. Recorder, 2 
Blatehf. 119. Ib. 

SURETYSHIP. 

1. Official bond: how far surety liable: when surety 
not discharged.—This suit was founded upon the bond 
of acollector of customs, the condition of which was 
that he had truly executed and discharged, and should 
continue to execute and discharge all the duties of the 
office of collector according to law, and the breach as- 
signed was that he had failed to account for and pay 
over the money received by him in his official capacity 
as collector. The surety on the bond set up as a defense 
that the duties, risks, and responsibilities of the col- 
lector were raised, enlarged, and changed during his 
official term, and consequently that the liability of the 
defendant, as surety upon the bond, if it ever existed, 
was avoided and discharged. And, asa further defense, 
that the bond had been avoided in that the collector was 
during his official term, required to receive and disburse 
large sums of money which the law did not require him 
to receive and disburse as collector, as appeared by the 
official accounts filed by the plaintiffin the suit. Held, 








that, evenif the addition of duties differed in their 
nature from those which belonged to the office when 
the official bond was given, that would not render 
void the bond asa security for the performance of the 
duties at first assumed, it would still remain a security 
for what it was originally given to secure. Held, also, 
that the second defense was not available. Converse 
v. United States, 21 How. 463; Broom v. United 
States, 15 id. 148. Judgment of Circuit Court of 
Louisiana affirmed. Gansren, plaintiff in error, v. 
United States. Opinion by Strong, J. 

2. Surety bound only by condition of bond: bond in 
alternative—An ordinary bond for custom duties 
was conditioned that, within one year, the importer 
should pay to the collector four hundred and twenty- 
five dollars, or the amount of the duties which should 
be ascertained to be due; or should within three years 
withdraw and export the goods, or transport them toa 
Pacific port. About a month after importation the 
goods were withdrawn by the importer upon payment 
of the sum named in the bond; but the duties were 
not regularly liquidated until about a month later. 
The liquidation showed that the duties payable were 
$676.75 instead of the $425 which had been paid. Held, 
that the surety was bound only by the condition of 
the bond; that the condition was in the alternative; the 
bond was discharged by the performance of one of the 
alternative conditions. Judgment of Circuit Court, 8. 
D. New, York, reversed and new trial ordered. Dumont, 
plaintiff inerror, v. United States. Opinion by Brad- 
ley, J. 

a ae 


COURT OF APPEALS ABSTRACT. 


APPEAL. 

Computation of amount: interest.—Under the pro- 
vision of the new Code (§ 191, subd. 3) not allowing an 
appeal to the Court of Appeals in cases where the mat- 
ter in controversy is less than $500, the amount at the 
time of the commencement of the action is that which 
is to govern, and interest subsequently accruing can- 
not be taken into account in determining whether 
plaintiff's demand amounts to $500, although the case 
is one where allowance of interest to the time of the 
trial is the ordinary incident of recovery. Appeal 
dismissed. Josuez, appellant, v. Connor. Opinion by 
Andrews, J. 

(Decided Nov. 12, 1878.] 
CORPORATION. 

1. Act of officer inuring to benefit of.—A waiver of a 
right to stock in a corporation by its creditors, who 
were entitled te such stock, to an officer of the corpo- 
ration through whom, while acting for the corpora- 
tion, they received certain of its funds, held, to inure 
to the benefit of the corporation and uot to the indi- 
vidual benefit of the officer. Judgment affirmed. 
Brooklyn Cross-town Railroad Co. v. Strong, appellant. 
Opinion by Hand, J. 

2. Estoppel: waiver.—In an action by a corporation 
against a director for damages for fraud in disposing 
of stock belonging to it, held, that the fact that while 
defendant remained director of the company and a 
controlling stockholder, there’was no suit commenced, 
the defendant being notified at the time that the com- 
pany would not acquiesce in what he had done, did 
not constitute a waiver of the cause of action, and 
estop prosecution. Ib. 

[Decided Nov. 12, 1878.] 
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DIVORCE. 


What relief may not be granted in action for limited. 
—In an action for a limited divorce brought by the wife 
against the husband, the court cannot, after having 
denied the principal relief sought, on the ground that 
the evidence does not establish any of the causes for 
which a separation can be adjudged, by its judgment 
award to the plaintiff the custody of the children of 
the marriage and make provision for their mainten- 
ance out of the property of the husband. The pro- 
visions of 2 Revised Statutes, 147, section 55, etc., do 
not confer such authority. Judgment reversed. Davis 
v. Davis, appellant. Opinion by Andrews, J. 

(Decided Nov. 12, 1878.] 
EQUITABLE ACTION. 

1. Rescission of contract forjmistake, etc.: what not 
grounds for.—Defendant being in financial difficulties 
was about to make an assignment for the benefit of his 
creditors, but his creditors induced him not to do so, 
by agreeing to loanfand loaning him $100,000, to be re- 
paid when he was able. Of this plaintiff loaned 
$10,000. Defendant paid up his debts other than the 
$100,000, when all his creditors who had advanced that 
sum signed an agreement to release him from legal 
liability therefor. This agreement was invalid, there 
being no consideration. Thereafter defendant sold 
out his stock in trade for a specified sum which was to 
be used in paying his debts and one-third of any sur- 
plus there might be after acertain other sum should 
be realized by the vendees on the sale of such stock. 
In conversation with plaintiff at that time, having no 
reference to their business relations, he told plaintiff 
that he believed his interest in the surplus was not 
worth more than $18,000 or $20,000. A short time 
thereafter he agreed to sell such interest for $20,000 
to athird party, but refused to complete the agree- 
ment and was sued by that party, who succeeded 
against him in the inferior courts and was only de- 
feated in the Court of Appeals. A few months after 
his interest in the surplus was shown to be $100,000. 
He then went to plaintiffs and asked them to give him 
a valid release from their $10,000 elaim, offering to 
pay $5,000, and giving as a reason that the other re- 
lease was not a legal one. He did not disclose how 
large his share of the surplus was, and was not asked. 
Plaintiff accepted his offer and executed a valid re- 
lease. Held, that an action in equity would not lie to 
set aside this release and enforce the defendant’s lia- 
bility for the remaining $5,000. Judgment reversed 
and new trial ordered. Dambman v. Schulting, ap- 
pellant. Opinion by Earl, J. 

2. What are and what are not grounds for relief .— 
Mistake or ignorance of facts in parties is a proper 
subject of relief only when it constitutes a material 
ingredient in the contract of the parties and disap- 
points their intention by a mutual error, or where it 
is inconsistent with good faith and proceeds from a 
violation of the obligations which are imposed by law 
upon the conscience of either party. But when each 
party is equally innocent, and there is no concealment 
of facts which the other party has a right to know, 
and no surprise or imposition exists, the mistake or 
ignorance, whether mutual or unilateral, is treated as 
laying no foundation for equitable interference. Ib. 
(Decided Nov. 12, 1878. Reported below, 12 Hun, 1.] 





MARITIME LAW. 
1. Collision: negligence: when general rule not to be 
followed.—In an action for death caused by a collision 








between two steamers, one of which was towing plain- 
tiffs boat, held, that it was not error to charge to the 
effect that the respective managers of the two steam- 
ers were bound to exercise proper care and diligence 
in the management of their vessels, whether such care 
required an observance of or departure from the gen- 
eral rules or not, and irrespective of their force, etc. 
Judgment affirmed. Cooper v. Eastern Transportation 
Co., appellant. Opinion by Church, C. J. 

2. Rules as to vessels meeting, must not be blindly ad- 
hered to.— A blind adherence to the rules of navigation 
is not required by the rules themselves, and care and 
diligence should be used in determining whether in a 
given case they should be strictly observed or not. 
The rule that vessels meeting ‘‘ head on”’ should pass 
to the right, can only be followed when it is safe and 
proper, and even if one steamer signals so to pass, the 
other one must exercise due care in deciding whether 
it is safe and proper to do so. It may be negligence 
to follow the general rule. Ib. 

3. What is not negligence per se.— It is not negligence 
per se fora steamer about to meet another to change 
the direction of passing from right to left. Ib. 
(Decided Nov. 12, 1878.] 

TIME. 

Computation of, in entry of judgment under new 
Code, § 1228.— Under the provisions of the new Code, 
§ 1228, that ‘‘ judgment upon the decision of the court 
may be entered by the clerk as directed therein, after 
the expiration of four days from the filing of the de- 
cision and the service upon the attorney for the ad- 
verse party of a copy thereof, and notice of filing, but 
not before,’ four days must expire after the decis- 
ion is filed and notice served upon the attorney for 
the party against whom the judgment is to be entered 
before it can be lawfully docketed. The rule of com- 
putation (new Code, § 788) which excludes the first and 
includes the last day does not apply; when the statute 
says after the expiration of a time named, that time 
must fully expire. Orders of Special and General 
Terms reversed. Marvin v. Marvin, appellant. 
Opinion by Miller, J. 

[Decided Nov. 19, 1878.] 
—— 


RECENT AMERICAN DECISIONS. 


SUPREME COURT OF WISCONSIN, OCTOBER 25, 1878.* 


ACTION. 

For installments on contract for sale of land.—In case 
of an ordinary contract of sale of land, with cove- 
nants by the purchaser to pay, as well as a provision 
that, upon default in payment of any installment, the 
contract shall be determined at the option of the vendor, 
and all payments forfeited, an action on the covenants 
for installments overdue will lie before all are due, 
and the vendor is not contined to the remedy by strict 
foreclosure; nor need he aver that he has tendered a 
deed, nor that he is fready and willing to convey on 
payment of the purchase-money, nor that defendant 
is in possession. First National Bank v. Agnew. 

EQUITABLE LIEN. 

When vendor of land has on land.—Where a vendor 
of land receives the vendee’s bank check for the 
amount of acash payment, a withdrawal by the ven- 
dee of his funds from the bank before presentation of 





* From O. M. Conover, Esq., State Reporter. To appear 
in 45 Wisconsin Reports. 
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the check, leaving nothing to pay it, is a fraud upon 
the vendor; and he will retain his equitable lien upon 
the land for the amount of such check. So held where 
the vendee’s funds were withdrawn about two weeks, 
and the check presented nearly four weeks, after its 
date. Madden v. Barnes. 

NEGLIGENCE. 

On part of railway company.—A railroad company is 
not chargeable with negligence merely because it de- 
lays, for any ‘length of time, to repair a broken car 
while it remains unused and not so situated as to 
create danger; nor merely because it removes such 
car to its shops for repairs, and does not make such re- 
pairs at the place where the car was injured; nor 
merely because it puts such car in a train with others 
in order to take it to the repair shops. Flannigan v. 
C. & N. W. Railway Co. 


SCHOOL. 

1. Teacher of public, stands in loco parentis and may 
enforce rutes when not restrained by school board.— 
While the principal or teacher in charge of a public 
school is subordinate to the school board or board of 
education of his district or city, and must enforce regu- 
lations adopted by it for the government of the school, 
and execute its lawful orders in that behalf, yet, in 
matters concerning which the board has remained si- 
lent, he has authority, as in loco parentis, to enforce 
obedience to his lawful commands, subordination, 
civil deportment, respect for the rights of other pupils, 
and all obligations inherent in every school system 
and constituting the common law of the school, which 
every pupil is presumed to know. State ex rel. Burpee 
v. Burton. 

2. May expel pupil.—In a proper case, and where not 
deprived of the power by affirmative action of the 
board, such teacher has the inherent power to sus- 
pend a pupil from the privileges of the school; though 
such suspension should be promptly reported to the 
board, with the reasons therefor. Ib. 


SUPREME COURT OF PENNSYLVANIA. 


BANKRUPTCY. 

Debtor and creditor: collateral securities: mechanic's 
claim.—A creditor of a bankrupt holding collateral 
securities may have them appraised and prove his 
debt for the balance and then proceed upon the col- 
lateral. The fact that the collateral is appraised at a 
nominal value does not affect the creditor’s rights. 
Streeper v. McKee, Feb. 25, 1878 (W. Not. Cas.). 


LANDLORD AND TENANT. 

Rights of tenant: duty of landlord as to repairs.— 
The untenantable condition of leased premises is no 
defense to an action for rent. The fact that the estate 
is held by a trustee under a will which directs him to 
keep the premises in repair, cannot be taken advant- 
age of by the lessee, even though the lease is expressed 
to be subject to the provisions of the will. Wheeler v. 
Crawford, March 4, 1878 (W. Not. Cas.). 


RAILROAD. 

Consequential damages: company’s discretion in lo- 
cating road: evidence: inadmissibility of testimony to 
show that such discretion was unwisely exercised: stare 
decisis.—Where a railroad company is authorized to 
construct its road between two points, and no express 
provision is made as to the property it must avoid in its 
course, the discretion of its director in selecting the 





route cannot be inquired into by the court. If the 
charter does not expressly provide therefor, the com- 
pany will not be liable in damages for the annoyance 
to a property-owner fronting on a public street so 
taken, caused by the passage of trains, the cinders 
and smoke, and the hindrance to the passage of car- 
riages. Struthers v. Dunkirk, W. & P. Railway Co.., 
June 17, 1878 (W. Not. Cas.). 


—__ +__—_—. 
RECENT BANKRUPTCY DECISIONS. 


COMPOSITION. 


1. When debtor excused from examination.—In com- 
position proceedings, the debtor, though present, may, 
by a vote of the creditors present, be excused from 
examination on account of illness. U.S. Dist. Ct., 8. 
D. New York. In re Wilson & Greig, 18 Nat. Bankr. 
Reg. 300. 

2. Uncertain composition.—The fact that security pro- 
vided for a composition does not certainly secure the 
full payment of the composition, does not make the 
composition uncertain. The circumstance that there 
is no security given for the payment of the composi- 
tion notes is merely one of the facts in the case to be 
considered with and in the light of all the other facts 
on the question, whether the composition is for the 
best interests of all concerned. Ib. 

3. Questions relating to composition.—On the ques- 
tion whether, the composition being in other respects 
fair and just, the debtor should be allowed to keep his 
property, the principal element is his personal and 
business character. The question as to the time within 
which, and how rapidly the debtor can pay the com- 
position, is one for the creditors to consider, and their 
judgment will not be reversed unless valid reasons for 
so doing are shown. Ib. 

4. When provisions in resolution nugautory.—A pro- 
vision of a resolution of composition to the effect that 
upon the delivery of the composition" notes all the 
property in the hands of a voluntary assignee of the 
bankrupts shall be delivered to them and the assignee 
discharged from responsibility is wholly nugatory so 
far as it purports to affect the assignee’s responsibility, 
or the rights of creditors under the assignment, other- 
wise than as the confirmation of the composition and 
release of the creditor’s claims by payment of the com- 
position may necessarily affect them. U. 8. Dist. Ct., 
S.D. New York. In re Hyman, 18 Nat. Bankr. Reg. 
299. 

5. Confirmation of.—Confirmation of the resolution 
of composition does not give the assent of the court to 
what such provision vainly attempts to effect. Con- 
firmation of a resolution containing a provision that 
the proceedings in bankruptcy may be discontinued 
at any time after delivery of the notes does not bind 
the court to allow such discontinuance, unless suffi- 
cient grounds therefor are shown to exist when the 
application is made. Ib. 

DISCHARGE. 


1. When not refused for eraswres in accounts.—The 
requirement that the bankrupt shall keep proper books 
of account is satisfied if his creditors can gather from 
them a correct understanding of his business and fi- 
nancial condition. A discharge will not be refused 
upon the ground of material erasures and alterations 
in such books, unless they appear to have been made 
with fraudulent intent. U.S. Dist. Ct., Michigan. In 
re Antisdel, 18 Nat. Bankr. Reg. 289. 
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2. Act improperly pleaded no bar to discharge.—Nor 
will the court of its own motion refuse a discharge, 
though it may appear that the bankrupt has committed 
an act which, if properly pleaded, would bar a dis- 
charge. Ib. 

3. Rights of creditors.— Creditors who have been 
duly notified, and make no opposition, are regarded as 
consenting to a discharge. Where specifications are 
overruled upon grounds personal to the objecting cred- 
itor, time may be given to other creditors to appear 
and oppose a discharge. Ib. 


SURETYSHIP. 

Discharge of surety by fraudulent payment.—Where a 
creditor, who has knowledge of his debtor's insolvent 
condition, accepts payment of his debt, in fraud of the 
bankrupt law, without the consent of the surety or 
indorser, the latter is thereby discharged from liabil- 
ity, although the assignee of the debtor subsequently 
recovers back such fraudulent payment. Ct. App., Ken- 
tucky. Northern Bank of Kentucky v. Cooke, 18 Nat. 
Bankr. Reg. 306. 


—\—__—_—_—_—_. 
INSURANCE LAW. 


N Union Central Life Insurance Co. v. Bernard, 
decided by the Supreme Court Commission of Ohio, 
on the 13th of this month, it was held that where, by 
the terms of a policy of life insurance, the non-pay- 
ment of the required annual premium, at the desig- 
nated time, is declared to be a ground of forfeiture; 
but the uniform custom of the insurance company has 
been to give notice of the time when the premiums 
fall due,jand to collect the same at the residence of the 
policy-holder, through a local agent residing in his 
neighborhood, good faith requires that this mode of 
collection should not be discontinued, and payment 
required at the company’s office, without notice to the 
insured. Where the insurance company, under such 
circumstances, with a view to avoid the policy, gives 
private instructions to the local agent not to give such 
customary notice to the insured, and not tocallon him, 
as usual, for the payment of the premium, no right to 
declare the policy forfeited arises from a default in 
payment caused by such strategy and bad faith. The 
court says that forfeitures are odious, and there must 
be no cast of management or trickery to entrap a 
party into forfeiture. If, in such case, the company 
wrongfully declares the policy forfeited, aud refuses 
to accept the premium when duly tendered, and to 
give the insured the customary renewal receipt, evi- 
dencing the continued life of the policy, the assured 
is, in equity, entitled to demand a rescission of the 
contract, and a return of the premiums paid thereon, 
with interest from_the times of payment. 


a 
e 
FINANCIAL LAW. 


N Coffman v. Campbell, recently decided by the Su- 
preme Court of Illinois, it is held that a telegram 
agreeing to accept a person’s draft for a certain sum, 
“for stock,” is not a conditional contract, but an ab- 
solute undertaking to accept and pay the same; and a 
party discounting the draft, on the faith of such tele- 
gram, is entitled to recover the amount of the party 
80 agreeing to accept. It is the duty of a party agree- 


ing to accept a draft to be drawn on him to express 
clearly the condition of his acceptance, if he desires 
to make it,conditional, and the burden is upon him to 





show it, and not upon the holder of the bill. The court 
in this case decides that in a telegram to a party, in re- 
lation to a draft, that the person sending the dispatch 
“will pay A B’s draft, twenty-three hundred dollars, 
for stock,’’ the words, ‘‘ for stock,’’ subserves no pur. 
pose as between the payee and the acceptor. At most, 
those words are but an indication of the nature of the 
consideration as between the drawer and the acceptor. 
As to usage in such matters, it is said that an usage of 
trade must be generally known and established, and 
so well settled and so uniformly acted upon as to raise 
a fair presumption that it was known to both contract- 
ing parties, and that they contracted in reference to it 
and in conformity to it. Proof of a particular usage 
among commission merchants, in Chicago, in respect 
to the acceptance of drafts, not extending to bankers, 
nor to a foreign State where a draft is negotiated, fails 
to establish any binding usage. 

—The same court, in Fridley v. Bowen, holds that 
the banking law of the United States prohibits na- 
tional banks from loaning money on real estate secu- 
rity. They are limited to loans on {personal security. 
Therefore, a mortgage given to an officer of such a 
bank, at the time of a loan by the bank, to secure its 
payment, being, in effect, the same as if made to the 
bank, is void, and will not be enforced by the courts. 
A bank can only exercise its franchises and powers in 
the manner prescribed by the law under which it is 
organized. The rule is the same with all bodies hay- 
ing only a statutory existence. Where one mode of 
exercising an express power, by a banking corpora- 
tion,,is prescribed in the law creating such corporation, 
by implication this will seem to forbid the exercise 
of such power in any other way. 


> 


NEW BOOKS AND NEW EDITIONS. 


WILLIAMS’ MASSACHUSETTS CITATIONS. 
Massachusetts Citations.—A Table of Cases Overruled, De- 
nied, Doubted, Criticised, Approved and Cited, by the 
Supreme Judicial Court. Also a list of legal maxims 
and of errors in citation found in the opinions of the 
court. From Quincy to 122 Mass. By Geo. Fred. Wil- 
liams of the Suffolk Bar. Boston: Little, Brown & Com- 
pany, 1878. 
(THIS is a very useful volume and can hardly be dis- 
pensed with by those having occasion to consult 
the Massachusetts reports. Tojthe profession in other 
States it will prove of value by enabling them to de- 
termine whether the courts of Massachusetts have fol- 
lowed, approved, or criticised decisions in the reports 
of their own States or in those of England. The use- 
fulness of such a book as this depends not only on its 
accuracy and comprehensiveness, but upon the method 
of arrangement. The compiler has, so far as we can 
judge, done his work comprehensively and accurately, 
and his arrangement is as good as could be made. The 
prominent, distinctive word, in the name of the plain- 
tiff, is made the indexical first word; titles of nobility 
and of office are ignored; the names of the real parties 
given; ordinal numbers have been discarded, and 
wherever inthe titles of corporations, societies, etc., 
the name of the place of location appears, the case is 
indexed under that name. This enables a case to be 
found very readily, and saves cross-references, which 
are necessary to render the contents of such a book 
available under any other system. The list of maxims, 
while not a necessary part of the work, adds to its value. 
The list of errors in citations in the Massachusetts re- 
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ports, if a full one, indicates that these reports are 
comparatively free from mistakes, as not more than 
four hundred errors are given, or a little more than 
three to a volume, and many of these trifling and not 


liable to mislead. 
—_——_¢—_—__—— 


CORRESPONDENCE. 


** MEcHANICS’ TOOLS.”’ 


To the Editor of the Albany Law Journal: 

Srr—In your article on Mechanics’ Tools, at page 
384 of the current volume, you cite a Connecticut 
case, holding a printing press, cases and types within 
the definition of a tool, ‘‘an instrument of manual 
operation.”’ The contrary has been held in Massachu- 
setts as to these particular pieces of property, in Dan- 
forth v. Woodward, 10 Pick. 423, and Buckingham v. Bill- 
ings, 13 Mass. 82. Our courts;seem to have adopted the 
same rule in Ford v. Johnson, 34 Barb. 364, when con- 
sidering the claims of a threshing machine. 10 Pick., 
supra, is cited as in effect holding that a machine is 
not a tool if more hands than one be necessary to 
operate it. What effect these decisions would have 
upon the relative claims, for instance, of a sledge and 
a hammer, or a gun and a pistol, I leave for you to say. 
But you must admit that the definition has been ad- 
hered to with a singleness of purpose. If, as you say, 
you think the holding, in Bitting v. Vanderburgh, 17 
How. 80, of a watch to be a working tool, to be the 
longest stretch of construction, what think you of the 
decision in Merriam v. Hill, 1 N. Y. Weekly Dig. 260, 
that a fifty-dollar watch is a not extravagant necessity 
to a custom-house clerk, who draws a salary of only 
two thousand a year, which the common law will ex- 
empt to him if he be so unfortunate jas not to have 
married within the protection of the statute? 

Exmira, N. Y., Nov. 19, 1878. BENEDICT. 


cinsiaeicealipenaiennntnin 
COURT OF APPEALS DECISIONS. 


HE following decisions were handed down Tues- 
day, November 26, 1878: 

Ansonia Brass and Copper Co. v. Babbitt. Motion 
forre-argument denied with $10 costs. No opinion.— 
Bassett v. Fish. Calendar No. 118. Judgment reversed 
and new trial ordered. Opinion by Folger, J.— 
Claflin ‘v. Menck. No. fll. Judgment reversed and 
new trial ordered. Opinion by Hand, J.—Cordell v. 
New York Central & Hudson River Railroad Co. No. 
43. Judgment reversed and new trial ordered. Opin- 
ion by Earl, J.— Dubois v. Cassidy. No. 78. Judg- 
ment affirmed. Opinion by Earl, J.— Ferris v. Van 
Vechten. Motion for re-argument denied with $10 
costs. No opinion.— Husted v. Ingraham, Jr. No. 251. 
Order of General Term reversed and judgment on re- 
port of referee affirmed. Opinion by Rapallo, J.——Lee 
v. Pittsburgh Coal & Mining Co. No. 88. Judgment 
affirmed. No opinion.— Miles v. Loomis. No. 16. 
Judgment affirmed. Opinion by Hand, J.— New 
York Protestant Episcopal Public School, in re petition 
of. No. 341. Order of General and Special Terms re- 
versed and motion to vacate assessment granted. 
Opinion by Church, C. J.— People ex rel. Loomis v. 
Board of Town Auditors of Little Valley. No. 113. 
Order affirmed. Opinion by Miller, J.— Salter v. 
Utica & Black River Railroad Co. No. 23. Judgment 
reversed and new trial ordered. Opinion by Miller, J. 
— Slater v. Merritt. No. 361. Orders reversed. 





Opinion by Hand, J.— Stettheimer v. Killop. No. 
21. Judgment affirmed. Opinion by Miller, J.—~ 
Thompson v. Sweet. Motion for re-argument denied 
with $10costs. No opinion.—Voak v. Northern Cen- 
tral Railroad Co. No. 104. Judgment affirmed. Opin- 
ion by Earl, J.— Wilson v. Palmer. Motion to dismiss 
appeal granted. Opinion per Curiam. 
—_——__._____ 
NOTES. 


HE November number of the Law Magazine and 
Review contains six essays, all of which are of 
general interest. Sir Travers Twiss treats of collisions 
at sea and suggests a scheme of international tribunals 
for the adjudication of cases arising from such collis- 
ions. ‘* Law in Cyprus,” is a readable article by an 
author whose name is not given. ‘* The New Criminal 
Code,”’ by B. L. Moseby, LL. B., is a contribution to a 
subject which is engaging much attention both in 
England and here. ‘‘ Ex Post Facto Laws,”’ is the title 
of a brief but valuable article by Hon. Sir Laurence 
Peel. A biographical sketch of the late Justice Keogh, 
in which the prominent features of his professional, 
political and judicial career are given, comes next. The 
last essay is a philosophical disquisition ‘‘On the 
Amendment of the Law,”’ by A. S. Miller, LL. D., Q. 
C., in which several topics, especially that of the 
lunacy law, are considered. The editorial matter as is 
usual in this review is readable, although mostly re- 
ferring to matters of local interest. The remarks in 
relation to Egyptian tribunals is, however, an exception 
to this remark. The digests of reported cases are full 
and form an attractive part of the number. 


In the United States Clreuit Court for North Caro- 
lina, during the early part of last month several inter- 
esting questions in relation to arrest were passed upon. 
The occasion was the trial of anumber of, Federal 
deputy marshals for assault and battery in arresting 
persons engaged in the manufacture of whisky in vio- 
lation of the United States revenue law. The officers 
met certain persons who were transporting in a wagon 
whisky without the proper revenue stamps on the 
barrels. The officers thereupon arrested these persons 
and for the purpose of preventing them from escaping, 
hand-cuffed them. The court held that an arrest 
without the issue of a warrant was right under the 
circumstances, and that the use of hand-cuffs to pre- 
vent escape was lawful. In another case it was de- 
cided that the deputy marshal in executinga warrant 
had a right to call other persons to his assistance, and 
they, while acting in concert with him, would be en- 
titled to the same protection for their acts as he would 
be. 

According to the statistics published in the Boston 
Commercial Advertiser, the number of bankruptcies 
filed under the late bankrupt law, from ‘the time it 
went into operation, June 1, 1867, to August 31, 1876, 
was 103,005, of which 15,151 were in the Eastern States, 
24,534 in the Middle States, 22,780 in the Southern 
States, 40,097 in the Western States, and 433 in the 
District of Columbia.—— Itis related of Judge Walter 
T. Colquitt, an old-time justice of the Georgia Supreme 
Court, that he once condemned a man to be hung, 
preached a sermon, reviewed the militia, married two 
couples at night, and then conducted a rousing prayer- 
meeting—all in one day. 
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ALL communications intended for publication in the 
LAW JOURNAL should be addressed to the editor, and the 
name of the writer should be given, though not necessa- 
rily for publication. 

Communications on business matters should be ad- 
dressed to the publishers. 








The Albany Law Journal. 


ALBANY, DECEMBER 7, 1878. 





CURRENT TOPICS. 

M\HE President of the United States, in his annual 

message, reminds Congress of the fact that the 
business of the Federal Supreme Court and of the 
courts in many of the circuits has increased to such 
an extent during the past few years, that additional 
legislation is imperative to relieve and prevent the 
delay of justice and possible oppression of suitors 
which is thus occasioned. The creation of addi- 
tional circuit judges, he considers, would afford a 
complete remedy, at least so far as the inferior 
courts are concerned, and the President earnestly 
urges this remedy for congressional action. The 
additional expense, at the present rate of salaries, 
would not be more than $60,000 per annum, a small 
sum when compared to the benefit which would 
result not only to litigants, but to the community 
at large from a speedy administration of justice. 
The provisions now in force for the removal of causes 
from State to Federal courts, operate not only to in- 
terest a larger number of persons than formerly in 
the business of the Federal tribunals, but also to 
largely increase the amount of business that is to be 
done, and the tendency is toward a still greater in- 
crease of business, and this, notwithstanding the 
repeal of the bankrupt law, has cut off one large 
and important class of litigation. Congress should, 
at the earliest moment, give its attention to this mat- 
ter and make some provision whereby litigation in 
the Federal courts can be carried on as speedily and 
satisfactorily as it is in any of the State courts. 


The President suggests, as a means of preventing 
a spread of dangerous epidemics, a national sanitary 
administration, which shall not only control quar- 
antine, but have the sanitary supervision of internal 
commerce in times of epidemics, and hold an ad- 
visory relation to the State and municipal health 
authorities, with power to deal with whatever en- 
dangers the public health and which the State 
authorities are unable to regulate. A step was taken 
in this direction last year by the enactment of the 
national quarantine act, but no means were provided 
for carrying this act into effect. The President also 
suggests the enactment of more efficient laws to pre- 
vent cruelty to animals carried on railroads, the 
subject demanding attention not only on account of 


Vor. 18.— No. 23. 








the suffering caused to the animals, but because of 
the effect on the public health resulting therefrom. 


The Secretary of the Treasury, in his report just 
made, pronounces the method now in use, of exam- 
ining certain claims against the Government by 
means of a trial in the Court of Claims, as the best 
yet devised. He considers that a tribunal which 
adopts the practice in ordinary courts for ascertain- 
ing the truth which requires the best evidence the 
nature of the case will admit, the production of 
original papers rather than pretended copies, the 
sworn statement of the witness himself to facts in his 
own knowledge, and not the hearsay of third parties, 
the examination and cross-examination of the witness 
not his ex parte statement privately taken and a pub- 
lic hearing and a public record of proceedings open to 
inspection, is more likely to do justice between the 
Government and the claimant than a department is 
under any system it is able to use. He recommends 
a provision of law which will relieve the Treasury 
Department of all disputed questions of fact and 
law, and their relegation to the Court of Claims. 
By so doing claimants will be better served and 
the interests of the Government better protected. 
Another benefit will also probably accrue. It will be 
necessary to prosecute through regularly admitted 
attorneys, and the crowd of claim agents who 
infest the Capitol will find a great share of their oc- 
cupation gone. 


In refering to the movement to do away with the 
national bank system which has of late manifested 
considerable strength, the Secretary of the Treas- 
ury enumerated the advantages possessed by 
the national system, all of which are not possi- 
ble under any one which it is proposed to sub- 
stitute forit. They are: First. The security of the 
bill-holder from loss through failure of the bank. 
Second, The rapidity and certainty of the detection 
and prevention of counterfeiting, from the fact that 
the notes are engraved, printed and redeemed at the 
Treasury Department. Third. The frequent and 
careful examination of the banks, and the publica- 
tion of the detailed statements of their condition. 
Fourth. Uniformity and free circulation of the notes 
throughout the United States, without respect to the 
place of their issue. Fifth. The admirable provis- 
ions by which failing banks are placed in liquidation 
and their assets cheaply and promptly applied to the 
payment of creditors. It is not probable, however, 
that any of these considerations will influence those 
who are in favor of a repeal to the national banking 
law. The excellent features of the law are what 
these persons object to as standing in the way of 
private speculations they desire to engage in. 


Judge Neilson’s twelfth paper is, perhaps, the 
most valuable contribution that has been made to 
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the biography of Rufus Choate, as it presents him 
in a new view and gives him a new claim to our ad- 
miration. Of Rufus Choate, the lawyer and advo- 
cate, much has been said and written, but of Rufus 
Choate, the statesman, there has been nothing. 
And yet it must be conceded, after reading this re- 
view of his senatorial career, that he deserves to be 
ranked high as a statesman —that, in the words of 
Judge Neilson, “he appears to have possessed, and 
to have exemplified the sagacity, the prudence, judg- 
ment, continence proper to the statesmen, and the 
devotion which proved the strength and the purity 
of his patriotism.” 


Our attention has been called to a communication 
in the New York Times, by Mr. Henry P. Wells, 
criticising the recent decision of Judge Dyer, which 
holds the United States trade-mark law to be uncon- 
stitutional. We quite agree with Mr. Wells that 
Judge Dyer ‘‘refutes, most conclusively, the propo- 
sition that Congress derives its power to legislate on 
trade-marks from that clause of the Constitution, 
‘to promote the progress of science and the useful 
arts by securing for limited terms to authors and 
inventors the exclusive right to their respective 
writings and discoveries.’ But we are not so clear 
that Judge Dyer is wrong, as Mr. Wells contends, 
in summarily dismissing the argument, that this 
power of Congress is derived from the clause ‘‘ to 
regulate commerce with foreign nations, and among 
the several States, and with the Indian tribes.” It 
is a little difficult to see the analogy between politi- 
cal and international commercial rights, and the 
individual right of an inventor to protect his inven- 
tion against piracy by other individuals. The 
steamboat case of Gibbons v. Ogden, which Mr. Wells 
cites, was an action to test the validity of a monop- 
oly, granted by the State of New York to individ- 
uals, of the right to navigate the public waters of 
the State by steam, and hardly is in point, as it 
seems to us. Still there is room for ingenious argu- 
ment on the question, and Mr. Wells’ communica- 
tion is interesting. 


The disastrous consequences resulting to stock- 
holders by the failure of the City of Glasgow Bank, 
have raised in the minds of many a doubt whether 
the rule imposing upon those owning stock in such 
an institution a personal liability for its debts does 
not, on the whole, work more harm and injustice 
than it prevents. As to unlimited liability, as was 
the case in the bank mentioned, there can we think 
be but one view. That a person owning but one 
or two shares should be made responsible for all the 
debts of a concern, in whose management he could 
practically have no voice to the extent of his means, 
is so clearly inequitable, that in this country a differ- 
ent rule has been adopted, and the shareholder’s lia- 
bility limited to a sum equal to the nominal amount 








of his stock, And it is questionable whether the cred- 
itors of a bank stand in such a position as to equit- 
ably demand that he be made liable to this extent. 
The object in view as indicated by the statutes 
wherein such a liability is declared has, as a rule, 
been to protect the holders of circulating notes issued 
by these institutions and used as money from loss. 
At present, under the national banking law, the 
note-holders are secured in another way. Depositors 
who deal with the banks for their own convenience 
or profit stand on a very different ground, and the 
loss. More especially it ought not, since the class 
of depositors who alone require exceptional protec- 
tion against loss may find in savings banks, which 


everywhere exist, a reasonably secure place for in- 
vesting their earnings. 
a 


NOTES OF CASES. 

N White v. State, decided by the Court of Appeals 
of Texas, on the 28th of June last, a motion in 
arrest of judgment was made on the ground that 
the found within the time 
limited by statute. The court held that this fact 
appearing, the motion in arrest should have been 
granted, and the cause dismissed. It is said by 
Wharton, 1 Cr. Law, $ 445, that although there has 
been some faltering upon the point, it is now gener- 
ally accepted that the statute of limitations need 
not be pleaded in a criminal case. See Common- 
wealth v. Ruffner, 28 Penn. St. 259; State v. Robin- 
son, 9 Foster, 274; McLane v. State, 4 Ga. 335; 
State v. Hussey, 7 Iowa, 409. Where, however, an 
indictment on its face shows that the offense charged 
is barred, it has been held that the fact that defend- 
ant was within the exceptions to the statute may 
be proved, though not averred in the indictment. 
See People v. Van Santvoord, 9 Cow. 660; State 
v. Hobbs, 39 Me. 212; State v. Rust, 8 Blackf. 195; 
Steel v. Smith, 1B. & A. 99; Rer v. 
Term, 581. See, however, United States v. Watkins, 
8 Cr. C. C. 341; Rex v. Fearnley, 1 Term, 320; 
United States v. White, 5 Cr. C. C. 78; Rex v. 
Saunders, 2 Strange, 865; Pugh v. Robinson, 1 
Tenn. 116. Commonwealth v. Hutchinson, 2 Pars. 45, 
was an authority for the position that the statute 
of limitations must be specially pleaded in criminal 
cases, but it has been overruled. See Common- 
wealth v. Ruffner, 28 Penn. St. 453. See, also, 
Hatwood v. State, 7 Ind. 492, where it is held that 
the statute may be proved under the general issue 
in criminal cases. Also People v. Miller, 12 Cal. 
294; Cook v. State, 11 Ga. 53; State v. Bacon, 7 

Vt. 219; State v. Bryan, 19 La, Ann. 435, 


indictment was not 


Mason, 2 


In Rona v. Meier, recently decided by the Supreme 
Court of Iowa, it is held that if the first taker of 
property by devise has the power by the terms of 
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the will to dispose of the property he must be con- 
sidered the absolute owner, and any limitation over 
is void for repugnancy. This seems to be the set- 
tled rule of American as well as English law. 2 
Redf. on Wills, 277. Thus in Ide v. Ide, 5 Mass. 
500, a devise was to testator’s son of certain real and 
personal estate, and to his heirs and assigns forever, 
adding that if the son should die and leave no law- 
ful heirs, what estate he should leave should be 
equally divided between another son and a grand- 
son of testator who were named, and it was held 
that the devise over was void as being inconsistent 
with the absolute interest in the first devisee. In 
Ramsdell vy. Ramsdell, 21 Me. 288, it is said that this 
exclusion of the devise over depends upon whether 
the first taker has the absolute right to dispose of 
the property. See, also, Attorney-Gen. v. Hail, 
Fitzg. 314; Timewell v. Perkins, 2 Atk. 102; Bur- 
bank v. Whitney, 24 Pick. 146; Jackson v. Coleman, 
2 Johns. 391; Melson v. Cooper, 4 Leigh, 408; Bar- 
nord v. Barley, 2 Harring. 56; Jackson v. Delancey, 
13 Johns. 537. But it has been held that if the first 
devise lapses by the death of the devisee in the life- 
time of the testator, the devise over will take effect 
notwithstanding it would have been defeated by 
the absolute character of the intermediate estate if 
that had taken effect. Burbank v. Whitney, supra. 
See, also, Flinn v. Davis, 18 Ala. 132; Bacon v. 
Woodward, 12 Gray, 376; Howe v. Hinsley, 27 Cal. 
439. 


In Commonwealth v. Mink, 123 Mass. 422; 25 Am. 
Rep. 109, the Supreme Judicial Court of Massachu- 
setts holds that one who, in an unsuccessful attempt 
to commit suicide, accidentally kills another who is 
trying to prevent it, is guilty of criminal homicide. 
The reasoning which leads to this conclusion is 
that the life of every human being is under the pro- 
tection of the law, and cannot lawfully be taken 
even by himself, except by legal authority. Suicide 
is therefore considered a crime, and one committing 
it is deemed a murderer of himself, and a felon. 
ilules v. Petit, 1 Plowd, 253; 1 Hale’s P. C. 411-417; 
4 Bl. Com. 95. If two mutually agree to kill them- 
selves together, and the means employed take effect 
upon one only, the survivor is guilty of the murder 
of the one who dies, Rex v. Dyson, Russ. & Ry. 
523; Regina v. Alison, 8 C. & P. 418. One who en- 
courages another to commit suicide, but is not pres- 
ent at the act which causes death, is an accessory 
before the fact. Russell’s Case, 1 Moody, 356 ; Regina 
v. Lettington, 9 C.& P. 79. And an attempt to com- 
mit suicide has been held to be punishable as a mis- 
demeanor. Regina v. Doody, 6 Cox’s C. C. 463; 
Regina v. Burgess, Leigh & C. 258. In Common- 
wealth v. Bowen, 13 Mass. 356, it was held that 
where one counseled another to commit suicide, 
who by reason of his presence and advice did so, 








the adviser was guilty of murder. See, also, Com- 


monwealth v. Dennis, 105 Mass. 162. An objection 
was raised, that as it was provided by statute of 
Massachusetts that any crime punishable by death 
or imprisonment in the State prison is a felony, 
“and no other crime shall be so considered,” suicide 
not being named is not a felony. The answer to 
this is that the act being unlawful and criminal, as 
malum in se, any attempt to commit it is likewise un- 
lawful and criminal. Every one has the same right 
and duty to interpose to save life from being so un- 
lawfully and criminally taken, that he would have 
to defeat an attempt unlawfully to take the life of 
a third person. Fairfax, J., in 22 Edw. IV, 45, pl. 
10; Marler v. Ayliffe, Cro. Jac. 134. The result is 
that any person who, in doing or attempting to do 
an act which is unlawful and criminal, kills another 
though not intending his death, is guilty of crim- 
inal homicide. The court expresses in this case a 
doubt whether the act of the defendant in attempt- 
ing to kill herself was not so malicious, in the legal 
sense, as to make the killing of another person, in 
the attempt to carry out her purpose, murder. 


The Supreme Court of Missouri in Barrett v. 
Atlantic & Pacific Railroad Co., 7 Cent. L. J. 428, 
decided on the 11th ult., decides that a provision of 
the general railroad act, which renders railroad com- 
panies liable in double the amount of damages to 
the owners of stock killed in consequence of the 
failure of such companies to erect and maintain 
fences and cattle-guards along their tracks, is con- 
stitutional. The court holds that the act is penal 
and not compensatory in its nature, and is within 
the police power of the State to protect the lives 
and safety of railroad passengers. In the case of 
Atchison & Nebraska Railroad Co. v. Baty, 6 Neb. 
575, a statute gave to the owner of stock killed on 
a railroad track, double its value unless the value 
was paid within thirty days after demand made on 
the railroad company therefor. This was held to 
be unconstitutional. That case is to be distinguished 
from the one at bar for the reason that the damages 
were there given, not for the violation of any crim- 
inal or penal statute passed by the Legislature in the 
exercise of its police power, but as a penalty im- 
posed upon the defendant in its character as a pri- 
vate person for delay in making payments after 


demand made. The statute was therefore held in- 
valid. For the violation of a statute within the 
police power of the State, a penalty may be im- 
posed by the Legislature and it may make such dis- 
position of the penalty as it sees fit. In regard to 
the requirement to fence railroad tracks, it is said 
in Price v. Hannibal & St. Joseph Railroad Co., 49 
Mo. 440, that while the protection of the property 
of adjacent proprietors is an incidental object of the 
statute, its main and leading one is the protection 
of the traveling public. See, also, New Albany & 
Salem R. R. Co. v. Tilton, 12 Ind. 3; Illinois Cent. 
R. R. Co. v. Swearingen, 33 Ill. 389; Hudson v. St. 
Louis, etc., R. R. Co., 58 Mo. 586. 
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SOME RECENT DECISIONS — 24Tn AMERICAN 
REPORTS. 


HE 24th volume of the American Reports contains 
about one hundred and forty cases from twen- 
ty-five volumes of reports of the States of Georgia, 
Illinois, Iowa, Maine, Maryland, Michigan, Missis- 
sippi, New Hampshire, North Carolina, Pennsyl- 
vania, South Carolina, Tennessee, Vermont, and 
Wisconsin. In this volume we note an especially 
interesting group of 
Rartroap Cases.—Rowell v. Railroad, 57 N. H. 
132. Under a statute making railroad companies 
liable for all damages caused by fire from their loco- 
motives, and giving them an insurable interest in 
property exposed to fire along their lines, the liabil- 
ity so imposed is that of insurers, and it is imma- 
terial whether the owner of the property so damaged 
is negligent or not. Keeley v. Boston & Me. R. R. 
Co., 67 Me. 163. A passenger is not entitled to ride 
from Boston to Portland on a ticket bearing the 
words, “Portland to Boston,” although he had 
previously been allowed so to do, and one of the 
defendants’ agents, after his purchase of the ticket, 
expressed the opinion that the ticket was good for 
a passage either way. This is the same principle 
declared in the celebrated Coleman case, 106 Mass. 
160; and discussed by that plaintiff in the Atlantic 
Monthly magazine for December, 1872, and May, 
1873. Michigan Central Railroad Co. v. Carrow, 73 
Ill. 8348. A railroad company is not responsible, as 
for a passenger’s baggage, for a trunk containing a 
large and valuable stock of merchandise ($30,000 
worth of jewelry), the character of the contents not 
being in any way notified to the company, and noth- 
ing having been paid for extra baggage. Chicago, 
Rock Island & Pacific Railroad Co. v. Boyce,78 Tl. 510. 
A carrier is not liable, as insurer, for a passenger's 
baggage after it has arrived at its destination, and 
the passenger has had a reasonable time to take it 
away, although the passenger had been prevented 
by illness from doing so, and the company on 
account of his illness had given him a ‘‘ lay-over 
ticket;” and a sacque, muff, and napkin ring are 
not baggage of a gentleman. Pullman Palace Car 
Co. v. Smith, 73 Tl. 360. The owner of a sleeping 
car, who receives pay from passengers for berths, 
but nothing for passage, is not liable as a carrier or 
innkeeper for money stolen from passengers on his 
cars, Nashville & Chattanooga Railroad Co. v. 
Starns, 9 Heisk. 52. While plaintiff was crossing 
defendant's railroad, with his team, the person in 
charge of an engine standing on the track, near the 
crossing, willfully and maliciously blew the whistle, 
frightening plaintiff's horses and causing them to 
run away, whereby the plaintiff was injured; held, 
that defendant was liable, but not for vindictive 
damages, in the absence of proof that the company 
knew the reckless character of the servant, and still 





retained him in its service. A verdict of $1,000 
was set aside. McKinley v. Chicago & North West- 
ern Railroad Company, 44 Towa, 314. A male pas- 
senger attempted to enter a car appropriated to 
ladies, and after being warned by the brakeman to 
desist, still persisting, the brakeman committed a 
malicious and criminal assault on him; held, that 
the company was liable therefor, and that ‘the 
outrage and indignity” formed a proper element of 
damage; but the verdict was “reduced” to $7,000. 
Bass v. Chicago & Northwestern Railroad Co., 42 Wis. 
654. A passenger having without objection entered 
and taken a seat in a car reserved for ladies, there 
being no vacant seat in any other car except the 
smoking car; and a brakeman, to the knowledge 
of the conductor, having ejected him while the train 
was in motion, without having first requested him 
to leave the car; and the railroad having retained 
and promoted the brakeman afterward; held, that 
the company must be deemed to have ratified his 
act, and were liable in punitory damages. A ver- 
dict of $4,500 was sustained. New Orleans, St. 
Louis & Chicago Railroad Company v. Burke, 53 
Miss. 200. The plaintiff, while a passenger on 
defendant’s cars, was assaulted by other passengers, 
employees of the defendant, off duty, and appealed 
to the conductor for protection; he asked the assail- 
ants to desist, and then becoming frightened ran 
away, and made no further efforts to protect the 
plaintiff, who was beaten and injured. Held, that 
the defendant was liable in punitory damages. 
These cases suffice to show the difficulty that courts 
experience in holding an even balance between 
passengers who try to overreach the companies on 
the one hand, and brutal and cowardly servants of 
the companies, who abuse their authority, or shirk 
their duty, on the other. In regard to the liability 
of the owners of sleeping cars and drawing-room 
cars, it would seem as if something ought to be 
done, by legislation if necessary, to supply the 
defects of the common law, and effectually protect 
the rights of travelers. 

MarriED Women.—We note several novel cases 
respecting the rights of married women. Abbott v. 
Abbott, 67 Me. 304. A woman, after being divorced 
from her husband, cannot maintain an action 
against him for an assault on her during coverture, 
nor against others who assisted him. The assault 
was the wrongfully and wantonly carrying her to 
an insane asylum. The court say she has plenty of 
other remedies, such as increase of alimony, ete. 
But it seems to us that judges must forget that they 
ever were at the bar, when they assign as a reason 
for their holding, as in this case, the prevention of 
litigation. But if this case seems rather ungallant, 
the next quite makes up for it. Georgia Railroad 
and Banking Oo. v. Garr, 57 Ga. 277. Under a 
statute giving a widow a right of action for the 
homicide of her husband, her right is not divested 
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by her subsequent marriage, nor is the measure of 
damages affected thereby. Judge Jackson, who 
seems as considerate of the fair sex as “old Hick- 
ory” himself, says: ‘‘ The policy of the law is to 
encourage marriage; this young widow waited some 
four years, and then, in no hot haste, but decently, 
and after a long widowhood, comparatively, mar- 
ried again.” On the second point the judge is 
equally practical. He remarks: “To cut off her 
right to this support would be to prove that her 
second husband was equal to the first as a provider, 
and would lead to inextricable confusion. Besides, 
this first husband would have been living and pro- 
viding for her, but for the act of the road; and if 
she has been so fortunate as to get another good 
man, the road necessitated her doing so by killing 
her first husband.” 
do not accord to woman the inalienable right of 
Long Vv. Long, at HO. 
Where a marriage was procured by the fraud 


Evidently the Georgia courts 


sarning her own living. 
304. 
of the wife in not disclosing her pregnancy at the 
time of the marriage, held no ground for divorce. 
This is put on the ground of want of statutory 
authority, there being but two statutory grounds 
for divorce in that State, namely, adultery and im- 
potency. But if Judge Jackson is kind to the fair 
sex, what shall we say of Judge Reade, who gives 
this opinion. He starts off with saying: ‘The 
marriage was procured by fraud; what fraud? did 
she represent herself to be rich when she was poor ? 
had she false teeth ? did she paint ? or what else ?”’ 
We decidedly think her offense comes under the last 
head. But the judge continues: “The fact °--of 
two months’ pregnancy —“ may have been true and 
yet no fraud, for she may not have known it herself 
at that early stage.” But the jury had found that 
she did know it. ‘*And if she knew, as she must 
have known, that the fact might be so, yet she may 
have known also that he knew as much about it as 
she did, for he does not deny that he was the father 
of it.” 
and it would seem that between the case of Scrog- 
gins, cited in the principal case, and the case of 
Barden, also cited there, and more fully in the 
reporter’s note to the principal case in the volume 
under review, the North Carolina court have become 
pretty well muddled on this subject, and would 
better “wipe out and begin again.” 

ASSAULT AND BATTERY.— The excessive gallantry 
of the courts seems to be limited to women who are 
married, if we may judge by State v. Minzer, 45 
Iowa, 248. The defendant, a schoolmaster, had 
chastised a young woman of twenty-one, for mis- 
conduct in school. It was contended that he had 


Judge Rodman dissents from this opinion, 


no right to whip her at all because she was of age, 
but the court disapproved that idea, and held that 
he had aright moderately to chastise her, and that 
the question of the reasonableness of the chastise- 
ment was for the jury. Perhaps the court were 





influenced by the fact that the pupil told the master 


that she was only twenty years old. This case 
should be a caution to the ladies not to lie about 
their age. 

Inrant.-— The last case leads us naturally to refer 
to Golding’s Petition, 57 N. H. 146. This holds 
that an infant cannot act as justice of the peace. 
This is very ancient doctrine — that an infant can- 
not fill a judicial office, although he may hold offices 
merely ministerial. New Hampshire — debited, as 


usual, with the longest opinion in the present vol- 


ume — twenty-three pages— must be credited also 
with the shortest, in this case thirteen lines, in 
which the learned chief justice says: ‘‘ Being in 
the eye of the law infants, i. ¢, speechless, or 
in other words, unable to speak for himself in ordi- 
nary matters of contract, unable in the eye of the 
law to exercise sufficient judgment to bind his prop- 
erty by the purchase of a penny whistle, or by a 
promissory note for any sum however small, the 
idea that the same law would permit him to exer- 
cise judicially power over the liberty, the property, 
and the persons of his fellow-citizens, is simply 
absurd.” The infant in this case was only eight 
months short of being able to speak. 

InTEREST.— On this subject the lawyer can easily 
suit himself here. Haton v. Boissonnault, 67 Me. 
540. A promissory note, containing an agreement 
for a special rate of interest, will draw interest, 
after maturity, at the statutory rate, unless the 
special rate is expressly agreed to be paid after ma- 
turity. This is consistent with Hubbard v. Callahan, 
19 Am. Rep. 564, and with six other cases cited in 
the principal case, including cases in the United 
States Supreme Court and the House of Lords. 
But in Overton v. Bolton, 9 Heisk. 762, it is held 
that where the statute provides a uniform rate of 
interest, and also a conventional rate, a contract to 
pay interest at the conventional rate carries that 
rate as well after as before maturity. The court 
cite authorities to support their view, and add: 
‘¢We might multiply indefinitely the utterances of 
many other highly respectable courts to the same 
effect.” 

MunicrpaL Corporations.— Under this title we 
find some novelty. Franklin Wharf Co. v. Portland, 
67 Me. 46. A city was authorized by statute to 
construct a sewer with an outfall in a public tide- 
water dock. Held, that the city was not warranted 
in creating a nuisance in the dock by allowing the 
deposits from the sewer to accumulate and remain 
there in such quantities as to menace the public 
health, obstruct navigation, and injure the interests 
of owners of wharves. Little v. City of Madison, 42 
Wis. 643. The complaint alleged that the defend- 
ants knowingly and carelessly allowed one of its 
streets to become obstructed by an exhibition of 
wild animals, to wit, “two large cinnamon-colored 
bears,” and licensed, authorized, and sanctioned 








446 





THE ALBANY LAW JOURNAL. 











such exhibition; that the same was calculated to 
produce injury to persons lawfully using the street, 
and that plaintiff's horse was frightened thereby, 
and plaintiff injured; held, good on demurrer. Now 
if we could only deal with the bears and bulls of 
Wall street in like manner it would be a public 
blessing. Des Moines Gas Co, v. City of Des Moines, 
44 Iowa, 505. Plaintiff, claiming to have, by con- 
tract with a city, the exclusive right to lay gas pipes 
and light the streets, cannot maintain an action to 
restrain the city from passing an ordinance to annul 
such contract and grant the like right to others. 
The court say: “If the ordinance souglit to be en- 
joined is void, by reason of its unconstitutionality, 
the plaintiff can be in no wise injured by its passage. 
A void law is no law, and this without doubt is 
true as to an ordinance. No injury, mucl: less one 
of an irreparable character, can be inflicted by such 
an ordinance.” 

RrpaRian Rieuts.— Delaplaine v. Chicago & North- 
western Railway Co., 42 Wis. 214. Where a railway 
company constructed its road through a navigable 
lake, thereby cutting off the riparian owners from 
access to the water, and leaving a stagnant pool in 
front of their land, held, an action for damages 
would lie. This very interesting question has been 
variously decided, and the authorities are given in 
this opinion, and in the note of the reporter. While 
the law has been differently ruled in our State, as 
to lands on tide-waters (Gould v. Hudson R. R. Co., 
6 N. Y. 522), there seems great force in the follow- 
ing from the opinion in the principal case: * But 
while the riparian proprietor only takes to the water 
line, it by no means follows, nor are we willing to 
admit, that he can be deprived of his riparian rights 
without compensation. As proprietor of the adjoin- 
ing land, and as connected with it, he has the right 
of exclusive access to and from the waters of the 
lake at that particular place; he has the right to 
build piers and wharves in front of his land out to 
navigable waters in aid of navigation, not interfer- 
ing with the public use. These are private rights, 
incident to the ownership of the shore, which he 
possesses distinct from the rest of the public. All 
the facilities which the location of his land with 
reference to the lake affords, he has the right to 
enjoy for purposes of gain or pleasure; and they 
oftentimes give property thus situated its chief 
value.”” The same court, at the same term, in Died- 
rick v. Northwestern Union Railway Co., 42 Wis. 
248, held, that under proceedings by a railway com- 
pany to condemn lands for aright of way, a riparian 
owner was not entitled to damages for land made 
by the riparian owner by filling in a navigable lake 
in front of his land. This opinion is very learned 
and complete, and lays down the rules in cases of 
riparian ownership very distinctly and intelligently. 

PartNersurp.— Smith v. Shelden, 35 Mich. 42. 
Where a partnership is dissolved, and one of the 








partners takes the assets and assumes the debts, the 
relation of principal and surety is thereby estab- 
lished between him and the other partners, as to 
such debts, and creditors, with knowledge of such 
agreement, are bound by that relation. See 18 Alb. 
L. J. 304. 

NEGOTIABLE INSTRUMENTS.— Overton v. Bolton, 9 
Heisk. 762. A note dated in Mississippi, for goods 
sold there, but payable in Tennessee to the order of 
a resident of Mississippi, bearing interest at a rate 
lawful in Mississippi but unlawful in Tennessee, 
was indorsed by defendant, a resident of Tennessee, 
in that State, with knowledge of the facts, and 
transferred to the plaintiff, who was ignorant of the 
facts; held, that there was an implied warranty on 
the part of defendant that the note was executed in 
Mississippi, and was a valid contract. Charles v. 
Dennis, 42 Wis. 56. In an action by the holder 
against the indorser in blank of a promissory note, 
parol evidence is not admissible, in the absence of 
fraud or mistake, to show a contemporaneous agree- 
ment between the parties that the indorsement was 
without recourse. The court say: ‘‘ It is not denied 
that there is considerable diversity of judicial opin- 
ion upon the question ;” and we fully agree with the 
court when it further says: ‘‘ We think the sounder 
and more salutary rule, as applied to the contract, 
is the one which we have adopted.” Palmer v. 
Palmer, 36 Mich. 487. On a non-negotiable note, 
payable thirty days after demand, the statute of 
limitations begins to run thirty days from the de- 
livery of the note. This is consonant with Herrick 
v. Wolverton, 41 N. Y. 581; 1 Am. Rep. 467; and 
Wheeler v. Warner, 47 N. Y. 519; 7 Am. Rep. 478; 
and is not affected by Merritt v. Todd, 23 N. Y. 28, 
which held that as between holder and indorser a 
demand note is not due until demand made. 

TRADE-MARK.— The name “ Bethesda” applied to 
a mineral spring and used as a mark upon the bot- 
tles or barrels in which its water is sold, is entitled 
to protection as a trade-mark. The court, holding 
that the name is not used to describe the quality 
of the water, remark: ‘“‘It will avail little to resort 
to the original meaning of the word ‘ Bethesda’ as 
defined by biblical writers.”’ It seems to have been 
adopted to indicate origin or ownership.” The 
holding is consistent with Congress Spring Co. v. 
High Rock Spring Co., 45 N. Y. 291; 6 Am. Rep. 82. 

ImpLieD WarRRANTY.— Bragg v. Morrill, 49 Vt. 
45. The seller of an article fora particular purpose 
does not impliedly warrant it against latent defects, 
the result of unskillfulness of the manufacturer or 
former owner, without the seller's knowledge or 
fault, except where the sale is of itself equivalent 
to a positive affirmation that the article possesses 
inherent qualities inconsistent with those defects. 
This was upon the sale of a wrought iron shaft 
which had an imperfect weld and a flaw. This case 
is accompanied by a very complete note of ten pages. 
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PROXIMATE AND Remote Cause.— Bosch v. Bur- 
lington & Missouri R. R. Co., 44 Iowa, 402. The 
plaintiff owned a brewery, separated from a river by 
a street. The defendant filled up a part of the river 
in front of the brewery and occupied the same and 
a part of the street with its tracks and buildings. 
The plaintiff's brewery took fire and was consumed 
because the firemen, by reason of these obstructions, 
were unable to reach and procure water from the 
river. Held, that defendant’s acts were not the 
proximate cause of the injury, and that it was not 
liable even though those acts were unlawful. The 
court distinguished this case from the very similar 
case of Metallic Compression Co. v. Fitchburg R. R. 
Co., 109 Mass. 277; 12 Am. Rep. 689, where the 
defendant's cars were negligently run over the hose, 
thus cutting off the water. In reflecting on the 
principal case, the query occurs to us, where did 
the plaintiff get water to make his beer ? 

. Way.— Baker v. Frick, 45 Md. 337. The grantor 
of a private way over his lands may lawfully main- 
tain gates across the way, at its termini, provided 
they do not interfere with the reasonable enjoyment 
of the way; and whether they do or not is a ques- 
tion for the jury. This position seems well forti- 
fied by authorities in New York, New Hampshire, 
Iowa, and Kentucky. 

Srt-orr.— Winthrop Savings Bank v. Jackson, 67 
Me. 570. Plaintiff lent defendant money upon his 
note with a United States bond as collateral security. 
The bond was stolen from the plaintiff after the 
maturity of the note. In an action on the note, 
held, that the defendant could not set off or recoup 
the value of the bond. 

In this volume we also find excellent notes on the 
liability of a municipal corporation for a nuisance 
in a public dock; on railroad tickets issued upon 
condition; on injuries from defects in highways; 
on conditions in fire insurance policies against 
keeping hazardous articles; on presentation of 
negotiable paper; on the disposition of dividends 
upon a trust fund; on sales by sample; on con- 
ditions in telegraph blanks; on liability of railroad 
companies for willful acts of servants; on dissolu- 
tion of marriage for fraud; on taking the right of 
way of one railroad for another; on the liability of 
a municipal corporation for flooding a citizen’s 
lands by a sewer; and on fixtures. 

sittaicanangiimaniiaie 
RUFUS CHOATE. 
XII. 
MVHE minuteness of inquiry peculiar to Mr. Choate’s 
professional and classical studies entered into his 
preparatory studies asa statesman. On having been 
elected to Congress in 1830, and to the jSenate in 1841, 
he took up for critical examination the great questions 
which it was expected might require legislative atten- 
tion. Few members, certainly no new member, could 


have trusted more safely to the information already 
possessed, and to the inspirations of the hour in debate. 





But a conscientious regard for the duties to be dis- 
charged, and a cultivated indisposition to take that for 
granted which could be known in its historic and 
other relations, led to an extended course of study, and 
to its faithful continuance as other questions after- 
ward arose. Thus it was that he went into the coun- 
cils of the Nation, and held his place there, as a wise 
general, after having planned acampaign, goes intothe 
field and watches the course of events. 

The services of Mr. Choate in the Senate would seem 
to have been more important than those which he had 
rendered in the House of Representatives. That may 
be owing, in part, to the nature of the subjects con- 
sidered, in part, to the better preservation of his later 
speeches. But many of his arguments were not pre- 
served. The reasonis obvious. The work in hand 
having been done, he turned to other appointed work or 
to his favorite studies, quite freefrom the ambition of 
appearing wellin print. The reiterated request in the 
Congressional Globe, that members would write out 
their speeches for the appendix, seems to have had 
little influence with him. The Hon. Alexander H. 
Stephens recently wrote out from memory the con- 
cluding part of one of Mr. Choate’s speeches in the 
Senate in 1843, which, owing to the illness of the repor- 
ter of the Globe, had not been reported. Prof. Brown 
— always exact and prudentin his statements— says 
that those who heard Mr. Choate’s speech in favor of 
the confirmation of Mr. Everett as minister to Eng- 
land, ** considered it one of the most brilliant ever de- 
livered within the walls of the Senate Chamber;” and 
that one of the regents of the Smithsonian Institute 
said that his speech before the board against the new 
plan —a departure from the library plan —was ‘the 
most beautiful that ever fell from human lips,’’ and 
that another, Mr. Douglass, added “that it seemed 
impertinent for anybody else to say a word.’’ Yet we 
have nothing of those speeches, nothing of some other 
speeches in the Senate and the House, which were 
equally commended. Well may we treasure up what 
remains! His contributions to the discussion of ques- 
tions then of grave public concern, as we have them, 
are so rich and generous, rise so far ‘* above the penury 
of mere debate,” that they may be read with interest 
by those whose preconceived notions differ from his 
views, with gratitude by those who fiud their cherished 
opinions illustrated and confirmed. 

We have to confess that our early estimate of Mr. 
Choate as a statesman has gathered strength, has kin- 
dled into warmer admiration with the occasional read- 
ing of the debates in which he took part. It was not 
merely or mainly that from the day he was first heard 
in either house, he was regarded as worthy of a place 
in the front rank of the distinguished men with whom 
he served; that no imperious member of the other 
party saw in him the mere lawyer, indulging in the 
style peculiar to another forum, and so, after the man- 
ner of Pitt toward, Erskine, disdained to make reply ; 
that under his mode of treatment, subjects which had 
worn out debate, assumed new relations, new claims 
to attention; and that his views were presented with 
such zeal and power as to encourage his friends, with 
such grace and courtesy as to almost persuade his op- 
ponents, but also and especially that he appears to 
have possessed, and to have exemplified the sagacity, 
the prudence, judgment, continence proper to the 
statesman, and the devotion which proved the strength 
and the purity of his patriotism. 

He went into the Senate with reluctance; he with- 
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drew from it as soon as he could do so consistently. 
But during his term, short as compared with that of 
many other members, questions of special difficulty 
and importance came up for consideration. Without 
undertaking to follow him throughout his labors — the 
reports before us forbid that—we purpose to notice 
his relations to some of the topics to which he gave 
special attention. 

It may be observed that those who think that Mr. 
Choate erred in opposing the annexation of Texas, 
should consider the position he occupied at the time, 
and seek to distinguish what might possibly have been 
foreseen from what could only he learned by a later 
experience. If he erred, it is well to remember that 
Henry Clay, Martin Van Buren and Silas Wright 
erred with him. His views were clouded, his zeal 
inflamed by no personal considerations. He sought 
no promotion, could suffer no loss but such as the 
country might also suffer. Mr. Van Buren failed to 
receive a nomination for the presidential office. Mr. 
Clay lost the chance of an election to it by opposing 
that annexation, and Mr. Wright was constrained to 
decline a nomination for the office of vice-president, as 
its acceptance wonld have implied a difference of opin- 
ion between Mr. Van Buren and himself on that 
subject. Inhis ‘Thirty Years View.’’ Mr. Benton at- 
tempts to show that by the management of the friends 
of Texas-annexation, Mr. Webster was forced to retire 
from the cabinet of President Taylor, his presence there 
a hindrance to the negotiation. That those states- 
men had considered the question with great solicitude 
noue can doubt. To the finite view and apprehension 
of each of them the evils to flow from that scheme — 
war with Mexico, and a larger voluntary relation to 
slavery, were imminent and certain; the benefits — 
Texas and California, free and contributing to the 
wealth and stability of the Republic, were remote and 
uncertain. 

An equal degree of respect, and perhaps on more spe- 
cific grounds, is due to {Mr. Choate’s relation to the 
theory of protecting American labor by means of a 
tariff. The expedient of providing the means neces- 
sary to defray the expenses of the government by im- 
posing duties on imports — a mode of indirect taxation 
— having been adopted at an early day, questions as to 
the rates uf duties to be fixed, with regard to the wants 
of the government, actual or prospective, and to the 
encouragement or protection of our manufacturers, 
vexed the national councils under almost every admin- 
istration. That was due to the fact that for either 
purpose the rate of duties fluctuated with; the change 
of circumstances, and to the further fact that many 
able and judicious men regarded legislation, which was 
designed to stimulate special branches of industry into 
artificial activity, as neither politic nor wise. That 
view was held by Mr. Webster prior to 1824. 

In March, 1842, Mr. Choate addressed an argument 
to the Senate, to show that in assessing the duties 
which were to yield the $26,000,000 desired for the gov- 
ernment, Congress could discriminate for the protec- 
tion of labor. If there were doubts in the way, even 
on the question of power, he wished to remove them. 
That was prudential. Men would be led to regarda 
certain policy more favorably if persuaded that our 
fathers believed in it, that the people accepted the 
Constitution, believing that the power to adopt that 
policy was contained init. So he faithfully collated 


and arranged the proofs drawn from many sources, 
and built up and fortified an argument —legal and his- 





torical — which those who follow him will find little 
occasion to extend or modify. But, going beyond the 
mere question of power he sought, by subtile and deli- 
cate inferences and suggestions, to reconcile his hearers 
to the policy of protection. He appeals to the past, to 
the maxims of statesmen, and gracefully refers to Mr. 
Madison in this wise: 


‘“*T find your authority, then, sir, to pass laws of 
protection where the calm and capacious intelligence 
of Mr. Madison found it in 1789, in 1810 and 1828, 
That great man, among the greatest of the dead or the 
living; who had helped so much to frame the Consti- 
tution and procure its adoption, defending and ex- 
pounding it with his tongue and pen, to his own Vir- 
ginia and to the whole country; who had weighed, 
aye, sir, and helped to coin and stamp every word in 
it; and who knew the evils, the wants, the hopes, the 
opinions in which it had its origin as well as any man 
ever knew why he removed from an old house to a new 
one; Mr. Madison in 1789 sustaining in Congress that 
celebrated law laying impost duties for the support of 
Government, the discharge of the public debt and the 
encouragement: and protection of manufactures, in 
1810 in a message to Congress, and in 1828 in a letter to 
Mr. Cabell—at the beginning, in the midst, and at the 
close of his career; first, when his faculties were at 
their best, his memory of events recent, his ambition 
high; again with the utmost weight of his official 
responsibilities upon him; and again in old age when 
his passions were calmed, the measure of his fame 
full, and he looked round upon the widespread tribes 
of the people whom he had served and who had hon- 
ored him so long, and upon their diversities of inter- 
est and of sentiment with a parental and patriarchal 
eye—he found your authority always in the Constitu- 
tion, and he found it in your ‘ power to regulate com- 
merce with foreign nations, among the several States, 
and with the Indian tribes.’ ”’ 


It is not to be denied that our commerce with for- 
eign nations may be regulated by imposiug such re- 
straints upon the products of foreign labor brought 
here as may promote our interests. We have often ex- 
erted that power. All that remained after Mr.Choate’s 
exposition to which we have referred, was the inquiry 
whether the policy which had led to the exertion of 
that power for the encouragement of our own manu- 
factures should be continued, and, if so, to what ex- 
tent? Mr. Choate took up that question in some of 
its aspects in April, 1844, in opposing and contributing 
to the defeat of a bill before the Senate, hostile to the 
theory of protection, which had been introduced by 
Mr. McDuffie of South Carolina (Globe App., p. 641). 
As a friend of that theory, Mr. Choate was on the de- 
fensive, and it must be assumed that he spoke in that 
debate from his conception of the condition of our 
manufacturing interests, and of the evil consequences 
which might flow from a sudden withdrawal of the 
protection previously enjoyed. He opened his argu- 
ment by claiming that the matter of protection was 
not an open question save as to details, the rates of du- 
ties to be imposed, declaring, however, that ‘‘when the 
lights of a full and fair experience prescribe the change 
of a duty it is to be changed,” and says: 

“And why not open? Because, sir, I find such a 
system of protection in operation de jure and de facto 
to-day ; because I know perfectly well, or all our an- 
nals are a dream and a lie, that the American people 
established the Constitution and the Union very much 
to insure the maintenance of such a system; because 
it has been slowly maturing for years; because so 
large a concurrence of patriotism, intelligence and ex- 

‘rience, has helped to build it up; because, whether 
it was wise or unwise to introduce such a system by 
direct legislation, at first, it would be supreme mad- 
ness now, now when the first stages are past, when the 
evil, if any there ever was, is all done, and the com- 
pensations of good are just fairly commencing; when 
capital has taken this direction; when prices ar 
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brought down, skill learned, habits formed, machinery 
accumulated, the whole scheme of things accommo- 
dated to it; when its propitious influence is felt pal- 
pably upon agriculture, upon the comfort and the 
standing of labor, upon domestic and foreign trade, 
upon defense, upon independence, it would be su- 
preme madness, worthy only of a government nodding 
to its fall, now to overturn it; because, finally, it is the 
daily labor and the daily bread of men, women and 
children, our countrymen and countrywomen, whom 
we reckon by millions.” 

Thus, after his peculiar method, Mr. Choate presents 
the elements of his case, so that the purpose of his 
argument may be seen at a glance and be apprehended. 
He then goes into particulars, adduces and amplifies 
the proofs, the inferences, the illustrations, but has 
only to establish the thesis laid down at the opening 
of his speech. A few specific references may suffice to 
‘show how, by appeals to the rise and progress of our 
manufactures, to the history of our legislation, he 
seeks to defeat a bill which would suddenly withdraw 
the existing protection. After having shown that the 
people, from the first, had sought to be relieved from 
competition with foreign labor, that the early acts of 
Congress granted that protection according to the con- 
dition of our manufacturing interests, he says: 

** And now we are prepared to compare or to contrast 
with this the second system —the existing system — 
that which began in 1816, and was matured in 1824 and 
1828. Sir, it is exactly the system of 1789, accommo- 
dated to the altered circumstances of the nation and 
the world. The statesmen of the last period followed 
in the very footsteps of their fathers.’’ ‘* The Con- 
gress of 1789 found many manufacturing and me- 
chanical arts starting to life, and soliciting to be pro- 
tected. The Congress of 1816 and that of 1824 found 
families and groups and classes of manufacturing and 
mechanical arts, far more numerous, far more valuable, 
far more sensitive also, and with more urgent claims, 
soliciting protection. In the interval between 1789 and 
1816, this whole enterprise had not only immensely 
enhanced its value, but it had totally changed its na- 
ture.”’ ‘Instead of a few plain, hardy, coarse, simple, 
household employments, it had become a various, re- 
fined, sensitive industry—demanding associated capital, 
skill long and highly trained, costly and improving 
machinery — more precious, but presenting a far 
broader mark to the slings and arrows of fortune, to 
hostility, to change, to the hotter foreign competitions 
which its growth was sure to provoke. Now, you all 
praise the husbandry of 1789 which so carefully guarded 
the few blades, just timidly peeping forth into the rain 
and sunshine of that April day, hardly worth the 
treading down, will you deprecate the husbandry of 
1824, which, with the same solicitude, but at the ex- 
pense of a higher wall, guarded the grain, then half- 
grown and evincing what the harvest was to be?”’ 

By way of showing the influence of the protective 
policy, and how, gradually, thus fostered, our manu- 
factures had crept into existence, he states some inter- 
esting facts drawn from the highest authority. Thus, 
that in 1789 there was not a cotton spindle in the 
United States; that in 1805 and 1806 there were only 
5,000; in 1810, 80,000, an increase of sixteen fold in 
four or five years; that the first cotton mill was erected 
in Rhode Island in 1791, another in 1795, and two more 
in Massachusetts in 1803 and 1804, and that, during the 
next three years, ten more were erected or commenced 
in Rhode Island and one in Connecticut, making fif- 
teen mills erected before 1808. 

In his desire to elevate his subject above the mere 
counting of factories and spindles, he says: 

‘*The real truth is, sir, that manufacturing and me- 
chanical and commercial industry is ‘ the prolific source 
of democratic feeling." Of the two great elements 


which must be combined in all greatness of national 
character and national destiny— permanence and pro- 
gression—these employments stimulate the latter; 





agriculture contributes to the former. They are of 
those acting and counteracting, opposing, yet not dis- 
cordant powers, from whose reciprocal struggle is 
drawn out the harmony of the universe.” 

At every stage of the argument, Mr. Choate is mind- 
ful of the bill which it is his purpose to defeat. What- 
ever of good might arise from continuing protection, 
of evil from its abandonment, is in one form or 
another, turned against the bill. He invokes the pru- 
dence of the Senate, and remonstrates thus: 

‘Sir, let me respectfully recommend cautious and 
delicate handling of these interests. Vast, various, 
prosperous as they are, a breath can unmake them as a 
breath has made. ‘This bill strikes a blow, the extent, 
degree and nature of whose injurious effect no man 
can foresee, or limit, or cure. That which you cer- 
tainly mean to do, involves consequences which you 
certainly do not mean. You begin by saying profits 
are too high. Then you propose to reduce profits. 
You begin by saying more foreign manufactures must 
be imported, because you propose to increase revenue 
by reducing duties. This demands, of course, en- 
larged importations. To that extent, to a new and 
undefined extent, you displace, disturb, diminish the 
domestic market of your own manufactures. Butcan 
you really strike down the general profits and break 
up the actual market of American labor and yet leave 
it prosperous, rewarded, and contented ?”’ 


We have sometimes thought that if he had been 
called upon to pass on the question in the first instance, 
Mr. Choate might not have favored the protective 
policy. The conservative character of his mind, his 
respect for principles, for system, as contrasted with 
mere expedients, fluctuating if not temporary, might 
have held him in restraint. But his relation to the 
niatter came late and in quite another form. As he 
looked back, he saw that the legislation which began 
and continued that policy had been favored by states- 
men whose wisdom and fidelity he had always held in 
reverence. Ashe looked round him and watched the 
growth of the arts, thus encouraged and protected, he 
had seen that the spirit of the manufacturing business 
was the life of New England, that rough and barren 
places had been made fruitful, that lonely waterfalls 
had been turned to profitable uses, and that the in- 
ventive genius of the people had been urged forward 
to countless achievements. So it was that in repre- 
senting his State and studying the interests of that 
and of other States, he had been brought to believe 
that what had been thus nursed into life should be 
preserved. He accepted the reasons for protecting 
those arts which were to be ascribed to the statesmen 
of 1816 and 1824, and reiterates that, now, ‘after the 
evil is done, and the good is beginning,’’ it would be 
unwise to let them die. 

So, too, he finds consolation in the fact that his own 
State had not helped to adopt that expedient. Thus 
he says to senators: 

** Consider that Massachusetts never made a protect- 
ive tariff; that she took no leading or influential part 
in 1816; that she opposed that of 1824 with almost her 
entire vote, and with great zeal and ability; that she 
voted against that of 1828; that she has done nothing 
but just to stay where you placed her.” 

Then, as a few detached passages may show, he 
clings with pride, a just and filial pride, to the further 
credit due to his State: 

‘* Certainly, sir, we are very much in these employ- 
ments. You may thank yourselves for that. And, is 
it not an excellent thing for you that we are? Are we 
not a very much more useful member of the partner- 
ship, more useful to the other partners, than we could 
be without? Is it nota good, honest, genial, social, 
‘live and let live’ sort of business you have driven us 
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into?” “Is it nothing that we take and consume. 
within that single State,an annual amount of more 
than forty millions of dollars of your productions?’ 
“Ts it not a truly national business which we pursue; 
national in the surface it spreads over; national in the 
good it does; national in the affections it generates?” 
** Yes, sir! Manufacturers and mechanics are unionists 
by profession; unionists by necessity; unionists al- 
ways. to know your friends. The time may 
come when you will n them.”’ 

Finally, he uses some noble words of correction and 
reproof; some words of promise: 

“T have been pained inexpressibly, sir, by some 
things which have been insinuated, not very distinctly 
said, in this debate. In a discussion of the tariff I have 
heard allusions to the course of Massachusetts in 1812, 
and to the abolition sentiments which she cherishes to- 
day. Howam [to understand them? Does any one 
dare to propose, or dare to intimate, that speculative 
opinions on one subject are to be punished by unkind, 
deleterious, practical legislation on other subjects? 
For our opinions on the last war, or on the institution 
of slavery, do you propose to drive our artisans and 
mechanics from their livings and their homes? God 
forbid. Do not think of such a thing. Banish it. 
Disdainit. Despiseit. Despise,I[ am sure you do,a 
retaliation so absurd, so mean, so unjust, so profligate. 
Permit me to say, sir, that you must take the States 
of America as you find them. All of them have their 
peculiarities.’’ ‘‘ Massachusetts has hers. She will 
continue to think, speak, print, just what she pleases 
on every subject that may interest the patriot, the 
moralist, the christian. utshe will be true to the 
Constitution. She sat among the most affectionate at 
its cradle; she will follow, the saddest of the proces- 
sion of sorrow, its hearse!’ ‘‘ Be just to her and she 
will be a blessing to you.” 

In resisting the reduction of duties in so far as the 
changes might have brought swift and certain ruin to 
manufacturers who had been making large investments 
on the faith of what seemed to be the policy of the 
government, Mr. Choate was invoking the spirit of 
deliberation which should attend legislative reforms. 
We think that many of those who could not accept his 
views as tothe influence of such protection upon 
American labor, or as to the inherent merit of such an 
expedient, would have regarded his argument favor- 
ably. But in practice such protection admits of neither 
stability, uniformity, nor repose. Itis of those arti- 
ficial devices which, in other forms, return to plague 
the inventors. When Mr. Choate claimed that the 
existing duties should be continued, the manufactur- 
ers may have needed that protection. They have little 
occasion for it now. What they need now is a market 
for their commodities. The transition from one want 
to the other want is the natural result of a policy 
which gave an artificial stimulus to home industry, but 
discouraged the exchange of foreign products for the 
fruits of thatlabor. It is quite obvious that no tariff 
has benefited Southern States, like Virginia, Georgia, 
and the, Carolinas, or helped our agricultural pursuits, 
or spared our commercial interests. When Mr. Choate 
spoke of New York as “‘acity which with one hand 
grasps the golden harvests of the West, and with the 
other, like Venice, espouses the everlasting sea,’’ he 
indicated how necessary a liberal commerce, exchang- 
ing our productions for those of other nations, was to 
her prosperity. 

But it is grateful to remember that Mr. Choate was 
not peculiar in his relations to the subject. It is not 
simply that under claims less urgent than those of his 
constituents, other distinguished statesmen have 
thought and voted as he did, but that, in instances not 
to be briefly enumerated, protection as to specific arti- 
cles has been claimed by those not friendly to the the- 





ory in its extended application. Thus, for example 
Silas Wright wished the duties increased on coarse 
wool; Thomas H. Benton on lead and indigo; each claim 
just and reasonable. In support of an increased tax 
on indigo Mr. Benton held that “In the end it would 
make all indigo cheaper to the manufacturer, as the 
home supply would soon be equal, if not superior to 
the demand.”’ The old plea of the protectionist! It 
is not suggested that Mr. Wright’s vote for the pro- 
tective tariff of 1842 brought him and Mr. Choate on 
common ground except for that occasion. He had 
sought to amend the bill, regarded it as wrong in prin- 
ciple, but as the Government had neither money nor 
credit, and could only raise revenue by that bill, he 
gave it areluctant support. Mr. Benton voted for the 
protective tariffs of 1824, 1828, and 1832, and in the de- 
bate in 1844, to which we have referred, while advocat- 
ing a reduction of duties, declared himself ‘willing to 
give manufacturers far more protection than they 
need.”’ In the Congress of 1844 Henry C. Murphy 
gave an exposition of the principles which, as he 
thought, should be respected in framing a tariff. (Globe 
App., p. 414.) He believed in a tariff for revenue with 
such incidental protection as could be given alike to 
all sections of the country —his conception of free 
trade —and, by a strong array of facts and illustra- 
tions, sought to show, did show, that the existing 
tariff imposed higher duties on articles used by the 
poor than on those used by the rich, and in several 
respects was sectional and oppressive. 

We feel at liberty to make a casual refereuce to that 
argument and to quote two passages because of a con- 
currence of sentiment between Mr. Murphy and Mr. 
Choate on points of great moment. Mr. Murphy said: 
‘*Onerous and unjust as the present tariff is, partial 
and oppressive as its operation is, lam not for break- 
ing down, at a blow, those establishments which have 
been brought into existence and kept up by it; for ex- 
treme change in laws affecting ,the industry of the 
country I hold to be frequently as unjust, both to la- 
bor and to capital, as a bad law which is stable, for 
they may be accommodated to it. We should, there- 
fore, proceed in this, as in other measures of reform, 
gradually, and with a due regard to the interests 
which we have nurtured.”’ 

In another relation Mr. Murphy had occasion to say : 

‘In graduating the duties imposed by a revenue tar- 
iff, there is another principle of discrimination which 
sound national policy admits, and that is in favor of 
articles of prime necessity for the defense of the 
country against foreign aggression. I say prime ne- 
cessity, for, by the mode of argument adopted by the 
protectionists, all manufactures are made national. I 
do not wish to be so understood. I mean such articles 
as cannon, cordage, and the like, which are requisite 
for your army and navy, and which a government 
should always have within its reach at home. And 
this is upon the principle of providing forthe common 
defense and general welfare of the people, and not for 
the benefit of the manufacturers of those articles.” 

Thus, also, Mr. Choate, speaking of the views of the 
public men of 1816, says: ‘‘ Foul shame they deemed it 
that the American soldier at least should not sleep 
under an American blanket; that the very halyards 
by which we send up the stars and stripes in the hour 
of vaval battle should be made ina Russian ropewalk, 
that an American frigate should ride at anchor by a 
British chain cable.” JN. 
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GIFT OF BANK DEPOSIT. 
NEW YORK COURT OF APPEALS, NOVEMBER 12, 1878. 


MARTIN V. FUNK, appellant. 


B., sometime before her death, deposited in a savings bank 
$500, declaring at the time that she wanted the account 
to be in trust for L., a distant relative. The account 
was so entered, and a pass-book delivered to B. B. 
thereafter drew for her own use one year's interest on 
the deposit. L. was not informed and knew nothing of 
the deposit. Held, to constitute a trustin favor of L. 
which could be enforced against the administrator of B. 

— from a judgment in favor of plaintiff. The 

facts appear in the opinion. 

CuurcH, C. J. The facts in this case are substan- 
tially undisputed, as found by the judge before whom 
the case was tried. The intestate, Mrs. Boone, in 1866 
deposited in the Citizens’ Savings Bank $500, declar- 
ing at the time that she wanted the account to be in 
trust for Lillie Willard, who is the plaintiff. The ac- 
count was so entered and a pass-book delivered to the 
intestate, which contained these entries: ‘* The Citi- 
zens’ Savings Bank in account with Susan Boone, in 
trust for Lillie Willard. 1866. March 23. #3500.’ 

A deposit for the same amount and in the same man- 
ner was made in trust for Kate Willard, now Mrs. 
Brown. This money belonged to the intestate at the 
time of the deposits. The plaintiff and Mrs. Brown are 
sisters, and were at the time of the age respectively of 
eighteen and twenty, and were distant relatives of the 
intestate, their mother being a second cousin. The 
intestate retained possession of the pass-books until 
her death in 1875, and the plaintiff and her sister were 
ignorant of the deposits until after that event. The 
money remained in the bank with its accumulated in- 
terest until the death of the intestate, except that she 
drew out one year’s interest. Mrs. Brown assigned to 
the plaintiff her interest in the deposit purporting to 
have been made for her benefit, and the action is 
brought against the administrator of the intestate and 
the bank for the delivery of the pass-books and the re- 
covery of the money. 

The question involved has been very much liti- 
gated and many refinements may be found in the 
books in respect to it. Many cases have been found 
difficult of solution, not so much on account of the 
general principles which should govern, as apply- 
ing those principles to a particular state of facts. 
It is clear that a person sui juris, acting freely and 
with full knowledge, has the power to make a vol- 
untary gift of the whole or any [part of his prop- 
erty, while it is well settled that a mere intention, 
whether expressed or not, is not sufficient, and a vol- 
untary promise to make a gift is nudwm pactum and of 
no binding force. 50 Eng. Ch. 175, and cases’ cited. 
The act constituting the transfer must be consum- 
mated and not remain incomplete, or rest in mere in- 
tention, and this is the rule, whether the gift is by de- 
livery only, or by the creation of a trust in a third 
person, or in creating the donor himself a trustee. 
Enough must be done to pass; the title, although when 
a trust is declared, whether in a third person or the 
donor, it is not essential that the property should be 
actually possessed by the cestui que trust, nor is it even 
essential that the jlatter should be informed of the 
trust. 

In 4 De Gex, F. & J. 264, Lord Chief Justice Tenner, 
who adopted the most rigid construction of trusts, in 


delivering an opinion against the validity of the trust Pp 
in that case, laid down the general principles as accu- 





rately perhaps as is practicable. He said: ‘I take the 
law of this court to be well settled that in order to 
render a voluntary settlement valid and effectual the 
settlor must have every thing which, according to the 
nature of the property comprised in the settlement, 
was necessary to be done in order to transfer the prop- 
erty and render the settlement binding upon him. He 
may of course do this by actually transferring the 
property to the persons for whom he intended to pro- 
vide, and the provision will then be effectual, and it 
will be equally effectual if he transfer the property to 
a trustee for the purposes of the settlement, or declare 
that he himself holds it in trust forthose purposes, 
and if the property be personal the trust may, I appre- 
hend, be declared either in writing or by parol.” 

The contention of the defendant is that the trans- 
action did not transfer the property and that there 
was no sufficient declaration of trust, and that by re- 
taining the pass-books the intestate never parted with 
the control of the property. lf what she did was suf- 
ficient to constitute herself a trustee, it must follow 
that whatever control she retained would be exercised 
as trustee, and the right to exercise it would not be 
necessarily inconsistent with the completeness of the 
trust. The question involving substantially the same 
facts has been several times before different courts of 
the State, and in every instance the transaction has 
been sustained as a good gift. 

The Case of Wetzel, before Surrogate Bradford, 3 
Bradf. 386, and Millspaugh v. Putnam, 16 Abb. Pr. 
380, were deposits in the same form, and in the former 
the cestui que trust had no notice of the deposit, 
and in both cases the gift was held effectual. Smith 
v. Lee, 2 T. & C. 591. Money was deposited with the de- 
fendant and a note taken, payable to the depositor, for 
another person, and it was held that the depositor con- 
stituted himself a trustee. The case of Kelley v. Man- 
hattan Institution, for savings (not reported), was a 
special term decision of the N. Y. Com. Pleas, before 
Robinson, J., where precisely such a deposit was 
made as in this, and it was upheld asan absolute gift. 
These decisions, although not controlling upon this 
court, are entitled to respect, and they show the ten- 
dency of the judicial mind to give these transactions 
the effect which on their face they import. So in 
Minor v. Rogers, 40 Conn. 512, a similar deposit was 
upheld as adeclaration of trust. Park, J., noticed the 
point urged there as here of the retention of the pass- 
book, and said: ‘She retained possession, therefore, 
because the deposit was made in her name, as trustee, 
and not because she had not given the beneficial inter- 
est of the deposit to the plaintiff,’ and in that case the 
depositor had drawn out the deposit, and the action 
was sustained against her administrator. So in Ray 
v. Simmons, 11 R. I. 266, the facts were precisely like 
the case at bar, except that the cestui que trust was in- 
formed of the gift, and the court held the trust valid. 

But the Supreme Court of Massachusetts, in two 
cases, Brubrook v. Five Cent. Savings Bank, 104 Mass. 
228, and Clark v. Clark, 108 id. 522, seem to hold a dif- 
ferent doctrine. In the first case the circumstances 
were deemed controlling, adverse to an intent to cre- 
ate a trust, and in the last, which was similar in its 
facts to this, the court express the opinion that the 
trust was not complete, but without giving any reasons 
for the opinion. The last decision, although entitled 
to great respect, is exceptional to the general current 
of authority in this country. 

In the English courts I do not find any case where 
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these precise facts appeared, but the cases are numer- 
ous where the general principles have been elaborately 
discussed and applied to particular facts. It is only 
deemed necessary to refer to a few of them. In Rich- 
ardson v. Richardson, L. R., 3 Eq. Cases, 684, it was 
held that an instrument executed as a present and 
complete assignment (not being a mere contract to as- 
sign at a future day), is equivalent to a declaration of 
trust. Morgan v. Malleson, L. R., 10 Eq. Cases, 475, 
was decided upon this principle, and is an extreme 
case in support of a declaration trust. It appeared 
that the testator gave to his medical attendant the 
following memorandum: “I hereby give and make 
over to Dr. Morris an India bond, No. 2506, value 
£1,000, as some token for all his very kind attention 
to me during my illness.’’ This was held to constitute 
the testator a trustee for Dr. Morris of the bond which 
was retained by him. These cases are commented 
upon, and the latter somewhat criticised in Warriner 
v. Rogers, L. R.,16 Equity Cases, 340, but Sir James 
Bacon, in delivering the opinion, substantially ad- 
heres to the general rule before stated. He requires 
only “that the donor or grantor, or whatever he may 
be called, should have absolutely parted with that in- 
terest which had been his up to the time of the decla- 
ration, should have effectually changed his right in 
that respect and put the property out of his power, at 
least in the way of interest.’’ This case was decided 
against the validity of the trust, mainly upon the 
ground that the memoranda produced, were upon 
their face testamentary in character. In Pye’s Case, 
18 Vesey, 840, money was transmitted to an agent in 
France to purchase an annuity for a lady. Owing to 
circumstances, which the agent supposed prevented 
its purchase, in her name, he purchased it in the name 
of the principal. When the latter learned this fact, 
he executed and transmitted to the agent a power of 
attorney to transfer the annuity, but before its arrival 
the principal died. Lord Eldon held that a declara- 
tion of trust was established. Wheatley v. Purr, 1 
Keen. 551, is quite analogous to the case at bar. A 
testatrix directed her brokers to place £2,000 in the 
joint name of the plaintiffs and herself as a trustee 
for the plaintiffs. The sum was placed to the account 
of the testatrix alone, as trustee of the plaintiffs, and 
a promissory note was given by them to her as such 
trustee. The note remained in her possession until 
her death, when herexecutor received the money. It 
was held that the transaction amounted to a complete 
declaration of trust. 

Mr. Hill, in his work on Trustees, after saying “that 
it is extremely difficult in the present state of author- 
ities, to define with accuracy the law effecting this very 
intricate subject,” lays down the following as the re- 
sult: ‘*When the author of the voluntary trust is 
possessed of the legal interest in the property, a clear 
declaration of trust contained in or accompanying a 
deed or act which passes the legal estate, will create a 
perfect executed trust, and isa declaration or direc- 
tion by a party that the property shall be held in trust 
for the object of his bounty, though unaccompanied 
by adeed or other act divesting himself of the legal 
estate, is an executed trust.’’ Hill on Trustees, 130. 

If there is a valid declaration of trust, that is suffic- 
ient of itself, lapprehend, to transfer the title, but the 
difficulty is in determining what constitutes such a dec- 
laration and whether a mere formal transfer of the 
property, as in the case of the medical attendant, is 
sufficient, is a question upon which there is some differ- 





ence of opinion. Noparticular form of words is nec- 
essary to constitute a trust, while the act or words 
relied upon must be unequivocal, implying that the 
person holds the property as trustee for another. 

Let us now consider the case in hand. In form at 
least the title to the money was changed from the in- 
testate individually, to her as trustee. She stated to 
the bank that she desired the money to be thus deposi- 
ted. It was so done by her direction, and she took a 
voucher to herself in trust for the plaintiff. Upon these 
facts what other intent can be imputed to the intes- 
tate than such as her acts and declarations imparted, 
and did they not impart a trust? There was no contin- 
gency or uncertainty in the circumstances, and I am 
unable to see wherein it was incomplete. The money 
was deposited unqualifiedly, and absolutely in trust, 
and the intestate was the trustee. It would scarcely 
have been stronger if she had written in the pass- 
book, “I hereby declare that I have deposited this 
money for the benefit of the plaintiff, and I hold the 
same as trustee for her.’’ This would have beena 
plain declaration of trust, and accompanied as it was 
witha formal transfer to herself in the capacity of trus- 
tee, would have been deemed sufficient under the most 
rigid rules to be found in any of the authorities. It 
seems to me that this was the necessary legal intend- 
meut of the transaction, and that it was sufficient to 
pass the title. The retention of the pass-book was not 
necessarily inconsistent with this construction. She 
must be deemed to have retained it as trustee. The 
book was not the property, but only the voucher for the 
property which after the deposit consisted of the debt 
against the bank. 

There are many cases where the instrument creating 
the trust has been retained by the author of it until 
his death, especially when he made himself the trustee 
and yet the trust sustained. 6 Simons, 81; 4 Hare, 671; 
Johns. Ch.240, 329. This circumstance among others 
has been considered upon the question of intent, 
but is never deemed decisive against the validity of the 
trust. Ib. See Hillon Trustees, swpra. Some confu- 
sion has been created by judicial expressions that the 
author of such a trust must doall in his power to carry 
out his intention, that the nature of the property will 
admit of. This general proposition requires some 
qualification. In this case the intestate might have 
notified the objects of her bounty, but this is not re- 
garded as indispensable by many of the authorities, and 
she might have made the deposits in their name and 
delivered to them the books or delivered to them the 
money. The rule does not require that the gift shall 
be made in any particular way, it only requires that 
enough shall be done to transfer the title to the prop- 
erty, and one of the modes of doing this is by an un- 
equivocal declaration of trust. 

In Richardson v. Richardson, supra, the court, in 
noticing this point, said: ‘* Reliance is often placed on 
the circumstance that the assignor has done all he can 
and that there is nothing remaining for him to do, and 
it is contended that he must in that case only be taken 
to have made a complete and effectual assignment. 
But that is not the sound doctrine on which the case 
rests, for if there be an actual declaration of trust, 
although the assignor has not done all that he could 
do, for example although he has not given notice to the 
assignee, yet the interest is held to have effectually 
passed as between the donor and donee. The differ- 
ence must be rested simply on this: aye or no, has he 
constituted himself a trustee?’ 
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As notice to the cestui que trust was not necessary, 
and as the retention of the pass-books was not incon- 
sistent with the completeness of the act, the ease is 
peculiarly one to be determined by this test, did the 
intestate constitute herself a trustee? Aftera careful 
consideration of the case in connection with the estab- 
lished rules applicable to the subject and the authori- 
ties, I think this question must be answered in the 
affirmative. It was not done in express formal terms, 
but such is the fair legalimport of the transaction. I 
have considered the case thus far upon what appears 
from the face of the transaction, without evidence 
aliunde bearing upon the intent. 

It is not necessary to decide that surrounding cir- 
cumstances may not be shown to vary or explain the 
apparent character of the acts, and the intent with 
which they were done. The facts developed may not 
be so unequivocal as to be regarded as conclusive. It is 
sufficient to say that there is no finding of an intent 
contrary to the creation of a trust, and the facts found 
do not establish such an adverse intent. But looking 
at the evidence it is fairly iuferable that the intestate 
designed that the plaintiffand her sister should have 
the benefit of these deposits, and there are some cir: 
cumstances from which an inference may be drawn 
that she regarded the gifts as fixed and complete. The 
circumstance that she did not intend that the objects 
of her bounty should know of her gift until after her 
death, is not inconsistent with it, and the most that 
can be said is that she may have believed that the 
deposits might be withdrawn during her life aud the 
money converted to ber own use. It is not clear that 
she entertained such a belief, but if she did, it would 
not change the legal effect of her acts. 

The judgment must be affirmed. 

All concur. 

Miller and Earl, JJ., absent at argument. 

— > 


JURISDICTION OF FEDERAL COURTS—CITI- 
ZENSHIP— RESIDENCE — AMENDMENT. 
SUPREME COURT OF THE UNITED STATES, OCTOBER 
TERM, 1878. 


ROBERTSON, PLAINTIFF IN ERROR, V. CEASE. 


Where the jurisdiction of the Federal courts depends upon the 
citizenship of the parties, the facts tosupport jurisdiction 
should appear on the record. Notice of application for 
a commission and depositions taken under the commis- 
sion, which notice and depositions were not used in the 
trial of the cause, are not part of the record. 

An averment of residence in a State in the pleadings does 
not show citizenship in that State, and this rule is not 
affected, by the lith Amendment to the Federal Consti- 
tution. 

An amendment to the pleadings, showing citizenship, giving 
jurisdiction will be allowed, although if the suit were 
dismissed a new suit forthe same cause of action would 
be barred by the statute of limitation. 

N error to the Circuit Court of the United States for 

the Western District of Texas. The opinion states 
the case. 

Mr. Justice HARLAN delivered the opinion of the 
Court. 

This action at law was instituted on the 25th of Sep- 
tember, 1873, by Cease, as the assignee of a note for 
$4,190, executed in Texas by Robertson, plaintiff in 
error, on the 2d of October, 1860, and made payable 
July 1, 1861, to the order of W. J. Chamblin, with in- 
terest at the rate of ten per cent per annum from 


date. 


Does it sufficiently appear from the record that the 








case is within the jurisdiction of the Circuit Court? 
That is the first question to be considered upon this 
writ of error. 

The payee, Chamblin, a citizen of Illinois, died in 
that State on the 29th of April, 1871. In September, 
1873, the note sued on was assigned by his administra- 
tors to Cease. It appears from the pleadings that the 
heirs and administrators of Chamblin were also citi- 
zens of [ilinois, both when the note was assigned to 
Cease and at the commencement of this action. It 
is also averred that Robertson, when sued, was a citi- 
zen of Texas, but there is no allegation as to the citi- 
zeuship of Cease. The averment as to him is, that he 
‘resides in the county of Mason and State of Illi- 
nois.”’ It is, however, claimed, by counsel, to be appar- 
ent or to be fairly inferred from certain documents or 
papers, copied into the transcript, that Cease was, at 
the commencement of the action, a citizen of Illinois. 
One of those documents is a written notice, served by 
Robertson upon Cease’s attorneys, that he would ap- 
ply for a commission to examine as witnesses, in sup- 
port of the plea in abatement, ‘*‘ Chamblin, Winn, and 
Henry Cease, citizens of the county of Mason, State of 
Illinois.’ The commission which issued, under that 
notice, from the clerk’s office, directed the examina- 
tion of these witnesses, who are, in that document 
also, described as citizens of Illinois. The other doc- 
ument referred to is the deposition of Cease, which 
opens thus: ‘tMy name is Henry Cease; residence, 
Mason county, Illinois; age, 52 years; occupation, 
grain dealer and farmer.” 

It is the settled doctrine of this court that, in cases 
where the jurisdiction of the Federal courts depends 
upon the citizenship of the parties, the ficts, essential 
to support that jurisdiction, must appear somewhere 
in the record. Said the present Chief Justice in Rail- 
way Co.v. Ramsay, 22 Wall. 826: ‘“‘They need not 
necessarily, however, be averred in the pleadings. It 
is sufficient if they are, in some form, affirmatively 
shown by the record.’’ That view was approved in 
the subsequent case of Bridges v. Sperry, 95 U. 8. 403. 
Under the doctrine of these cases it is contended that 
the citizenship of Cease in Illinois is satisfactorily 
shown by the foregoing documents, which, it is in- 
sisted, are a part of the record upon this writ of error. 
But this position cannot be maintained. It involves 
a misapprehension of our former decisions. When we 
declared that the record, other than the pleadings, 
may be referred to in this court, to ascertain the citi- 
zenship of parties, we alluded only to such portions of 
the transcript as properly constituted the record upon 
which we must base our final judgment, and not to 
papers which had been improperly inserted in the 
transcript. Those relied upon here to supply the ab- 
sence of distinct averments in the pleadings as to the 
citizenship of Cease, clearly do not constitute any 
legitimate part of the record. They are not so made 
either by a bill of exception, or by any order of the 
court referring to them, or by any other mode recog- 
nized by the law. As there is nothing to show that 
the deposition of Cease, or the commission or notice 
under which it was taken, was before the jury or the 
court for any purpose, during the trial, no fact stated 
in them can be made the foundation of any decision 
we might render, either upon the merits or the ques- 
tion of jurisdiction. Looking, then, at the pleadings, 
and to such portions of the transcript as properly con- 
stitute the record, we find nothing beyond the naked 
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averment of Cease’s residence in Illinois, which, ac- 
cording to the uniform course of decisions in this 
court, is insufficient to show his citizenship in that 
“State. Citizenship and residence, as often declared 
by this court, are not synonymous terms. Parker v. 
Overman, 18 How. 141. 

In the oral argument, before this court, the inquiry 
arose, whether since the adoption of the 14th amend- 
ment to the Federal Constitution, the mere allegation 
of residence in [linois did not make sucha prima facie 
case of citizenship in that State as,in the absence of 
proof, should be deemed sufficient to sustain the juris- 
diction of the Circuit Court. That amendment declares 
that “tall persons born or naturalized in the United 
States, and subject to the jurisdiction thereof, are 
citizens of the United States, and of the State where 
they reside.”’ It was suggested that a resident of one 
of the States is prima facie either a citizen of the 
Cnited States, or an alien — if a citizen of the United 
States, and also a resident of one of the States, he is, 
by the terms of the 14th amendment, also a citizen of 
the State wherein he resides — and, if an alien, he was 
entitled, in that capacity, to sue in the Federal court 
without regard to residence inany particular State. It 
is not to be denied that there is some force in these 
suggestions, but they do not convince us that it is 
either necessary or wise to modify the rules heretofore 
established by a long line of decisions upon the subject 
of the jurisdiction of the Federal courts. Those who 
think that the 14th amendment requires some modifica- 
tion of those rules, claim, not that an allegation of the 
plaintiff's residence necessarily or conclusively proves 
his right to sue in the Circuit Courts, but that it makes 
a prima facie case of such right. As the jurisdiction 
of the Circuit Court islimited in the sense that it has 
none except that conferred by the Constitution and 
laws of the United States, the presumption now, as 
well as before the adoption of the 14th amendment, is 
that a cause is without its jurisdiction unless the con- 
trary appears. In cases where jurisdiction depends 
upon the citizenship of the parties, such citizenship, or 
the facts which, in legal intendment, constitute it, 
should be distinctly and positively averred in the 
pleadings, or they should appear affirmatively, and with 
equal distinctness, in other parts of the record. And 
so where jurisdiction depends upon the alienage of one 
of the parties. In Brown v. Keene, 6 Pet. 115, Chief 
Justice Marshall said: “The decisions of this court 
require that theaverment of jurisdiction shall be posi- 
tive, that the declaration shall state expressly the fact 
on which jurisdiction depends. It is not sufficient that 
jurisdiction may be inferred argumentatively from 
the averments.’’ Here the only fact averred, or ap- 
pearing from the record, is that Cease was a resident 
of Illinois, and we are, in effect, asked, in support of 
the jurisdiction of the court below, to infer argument- 
atively from the mere allegation of ‘ residence,” that, 
if notan alien, Cease had a fixed permanent domicile 
in that State, and was a native or naturalized citizen of 
the United States, and subject to the jurisdiction 
thereof. By such argumentative inferences, it is con- 
tended that we should ascertain the fact, vital to the 
jurisdiction of the court, of his citizenship in some 
State other than that in which the suit was brought. 
We perceive nothing in either the language or policy 
of the 14th amendment which requires or justifies us 
in holding that the bare averment of the residence of 
the parties was sufficient, prima facie, to show juris- 








diction. The judgment must, therefore, be reversed 
upon the ground that it does not affirmatively appear 
from the record that the defendant in error was en- 
titled to sue in the Circuit Court. 

The plaintiff in error insists that the reversal 
should be with directions to dismiss the petition, 
since, he contends, an amendment of the plead- 
ings. stating the citizenship of Cease, would be, 
in legal effect, a new suit asserting a@ new cause 
of action, which would be barred by the statute 
of limitations. But it is clear that an amendment of 
that character could not be so regarded, either upon 
principle or authority. It would introduce no new 
cause of action. It would only show, if its allegations 
as to citizenship are true, that the court had jurisdic- 
tion, from the commencement of the litigation, of the 
cause of action set out in the original petition. 
Whether after such an amendment the action would 
be barred by limitation would depend upon the time 
which had elapsed before the filing of the original pe- 
tition, and not upon the time which had elapsed pre- 
vious to the amendment. The allowance of such an 
amendment, under the circumstances of this case, is 
sustained by the former practice of this court. In 
Morgan’s Ears. v. Gay, 19 Wall. 82, the judgment of 
the court below was reversed because it did not affirm- 
atively appear that the citizenship of the parties was 
such as to give it jurisdiction, and the cause was sent 
back ‘“‘ that amendment may be made in the pleadings 
showing the citizenship of the indorser of the bills, if 
it be such as to give the court jurisdiction of the 
case.’’ Such a course is peculiarly proper in this case 
in view of the failure of the plaintiff in error to make 
in the court below the precise question of jurisdiction 
which he urges upon our consideration. He filed, it is 
true, a plea to the jurisdiction of the Circuit Court, 
but itdid not impeach its jurisdiction upon the dis- 
tinct ground that Cease did not appear to be a citizen 
of the State in which he resided. His denial of juris- 
diction was upon the ground that the assignment to 
Cease was merely colorable, and for the fraudulent 
purpose of dispensing with letters of administration 
upon Chamblin’s estate in Texas, thereby enabling a 
suit to be brought in the court below, in the name of 
the assignee, but really for the use and benefit of that 
estate. The parties, as we infer from the record, went 
to trial before the jury without any real controversy 
as to the citizenship of Cease being in Dlinois. After 
verdict, Robertson moved in arrest of judgment, upon 
the general ground that there was “‘ no cause of action 
stated in plaintiff's petition of which this court can 
take cognizance, and because it appears from the face 
of the pleadings that this court has no jurisdiction of 
the cause.’”’ But we cannot feel sure, from this gen- 
eral language, or from any thing in the record, that 
attention was called in the court below to the defect 
in the pleadings to which our attention has been 
specially directed. For these reasons the defendant 
in error should be allowed to amend the petition in 
respect to his citizenship at the commencement of the 
action, if his citizenship was then such as to authorize 
the court to proceed with the trial. 

The assigument of errors embraces other questions 
as to which we withhold any expression of opinion. 
Since the record shows no case of which the Circuit 
Court had jurisdiction, we do not feel at liberty, upon 
this writ of error, to determine any point affecting the 
merits of the litigation. 
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The judgment of the Circuit Court is, therefore, re- 
versed, with directions to grant a new trial, and for 
such further proceedings as may be in conformity to 
this opinion. 

—___ >—_—_—. 


COURT OF APPEALS ABSTRACT. 


ASSIGNMENT FOR CREDITORS. 


1. Statements in petition, for account by assignee, give 
jurisdiction to county judge.— Under the provision in 
Laws 1860, chap. 348, §4, giving the county judge power, 
upon the petition of any creditor, to compel an as- 
signee, for the benefit of creditors, to appear and show 
cause why an accounting should not be had, the aver- 
ment in a verified petition that the petitioner is a 
creditor is sufficient to give the county judge jurisdic- 
tion to entertain the proceedings, even though denied 
by the affidavit of the assignee. Order affirmed. 
Matter of assignment of Farnam. Opinion by Folger, J. 

2. What petition need not state.— In such case it is not 
necessary for the petitioner to profess that she comes 
in behalf of all the creditors. Ib. 

3. Assignee not giving bond.— The fact that an as- 
signee has not given the bond required by the act does 
not shield him from liability to show what has become 
of the property which went into his hands. Ib. 

4. Affidavit by assignee: effect of —The making and 
filing of an affidavit by the assignee denying the state- 
ments in the petition or setting up facts which, if true, 
would establish that no case for an order exists, merely 
raises an issue to be tried by the county judge. It will 
not of itself defeat the proceeding. 

[Decided Nov. 12, 1878.] 


APPEAL. 


Notice of limitation of time.— A judgment of affirm- 
ance after the decision of General Term and for $96.99 
costs was entered August 3, 1877, and notice thereof 
was served the same day. The taxation of costs was 
afterward corrected by striking out $1.25. Held, that 
the notice of August 3d was sufficient to limit the time 
of appeal. Appeal dismissed. Wilson v. Palmer. 
Opinion per Curiam. 


(Decided Nov. 26, 1878. Reported below, 11 Hun, 325.] 


ATTACHMENT. 

Under new Code, § 682, etc. : motion to vacate by sub- 
sequent lienor: additional affidavits— A judgment 
creditor in a judgment entered subsequent to the is- 
sue of a warrant of attachment against property of 
the judgment debtor moved, under ‘$$ 682, 683, of the 
new Code, to set aside the attachment on the ground 
of the insufficiency of the affidavits upon which it was 
granted. The notice of motion specified that the mo- 
tion would be made upon the warrant of attachment, 
the affidavits on which it issued, and the affidavit of 
the judgment creditor, which showed only the fact 
that she was judgmentcreditor. Held, that the judg- 
ment creditor was entitled to make the motion and that 
the plaintiff was not entitled to produce additional 
affidavits to sustain the attachment. Orders below 
reversed. Steuben County Bank v. Alberger, appellant. 
Opinion by Andrews, J. 

(Decided Nov. 12, 1878.] 


CONTEMPT. 


1. Suspicious circumstances will not overcome oppos- 
ing affidavits.—In cases of contempt in disobeying 
an injunction mere suspicious circumstances will not 
overthrow the positive testimony of witnesses to the 





contrary. When relatives of defendant, who was en- 
joined from entering upon real estate, claiming under 
other rights, entered and took possession of the prem- 
ises, /ield, that this would not authorize the holding 
for contempt of defendant, his positive testimony and 
that of other witnesses clearing him from complicity 
or knowledge before the fact of such entry. Orders 
reversed. Slater v. Merritt, appellant. Opinion by 
Hand, J. 

2. Attorney for two clients: rights of.—Where an at- 
torney has two clients one of whom is enjoined and the 
other in an independent position, and having or claim- 
ing different rights and interests, is not enjoined, such 
attorney cannot ordinarily be charged with viola- 
tion of the injunction in advising or acting profession- 
ally for the latter. Ib. 

[Decided Nov. 26, 1878.] 


INFANT. 


Temporary custody of, in discretion of court below.— 
An order affecting the temporary custody of an infant 
of tender years, which is declared to be without 
prejudice to any future application by the petitioners 
for such custody, which does not determine the 
question of the legal right as to custody, and which is 
based upon considerations affecting the health and 
welfare of the child; held, to be a matter of discretion 
in the court below, which will not be reviewed by this 
court unless a manifest error or abuse of discretion is 
made to appear. Order below affirmed. Matter of 
Welch. Opinion by Rapallo, J. 

(Decided Sept. 17, 1878.] 
RAILROAD. 

1. Crossing highways: option of railroad company.— 
Under the Statute (Laws 1850, chap. 140, § 24) authoriz- 
ing railroad corporations whenever the track of a rail- 
road shall cross a highway to carry the highway over 
or under the track, ‘‘as may be found most expedi- 
ent,’’ the election is with the railroad company, and 
when exercised in good faith, is not reviewable. Judg- 
ment modified, and as modified, affirmed. People, 
plaintiffs in error, v. New York Central & Hudson River 
Railroad Co. Opinion by Church, C. J. 

2. Duty to repair highways: indictment.—When a 
railroad company fails to keep in repair a highway 
which it is its duty under the statute to keep, an in- 
dictment will lie for non-performance of the duty. Ib. 
[Decided Sept. 17, 1878. Reported below, 12 Hun,195.] 


TAXATION, 


1. Assessors not liable for erroneous act.—For an er- 
roneous assessment of property for taxation, the assess- 
ors, while acting in that capacity, are not individu- 
ally liable, and no action lies against them for such 
error. In order to establish an individual liability it 
must appear not only that the assessment was er- 
roneous, but that the assessors had no jurisdiction 
whatever in laying the tax. Judgment affirmed. 
Williams, appellant, v. Weaver. Opinion by Miller, J. 

2. National banks: construction of statute as to taxa- 
tion of. —The provision in the national bank law (U. S. 
R.S., $5219) that the taxation shall not be at a greater 
rate than is assessed upon other moneyed capital in the 
hands of individual citizens, held, to require that no 
greater portion or percentage of tax on the valuation 
of the shares shall be levied than upon other moneyed 
taxable capital in the hands of the citizens. (People v. 
Dolan, 36 N. Y. 59; People v. Commissioners, 4 Wall 
244.) Ib. 
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8. Act of Congress as to taxation of national banks 
not intended to curtail Slate power.—The act of Con- 
gress in relation to the taxation of national banks was 
not intended to curtail the powers of the States on 
the subject of taxation, but to prevent unfavorable 
and unjust discriminations. Ib. 

(Decided Nov. 12, 1878.] 
a 
UNITEDSTATES SUPREMECOURT ABSTRACT, 
OCTOBER TERM, 1878. 


ACTION. 


Fraudulent transfer of shares by one intrusted with 
possession : right of owner to equitable action against 
corporation.— The guardian of plaintiffs, who were 
minors, placed certain certificates of shares of stock 
in the defendant company in a box, which she put for 
safe-keeping: in a bank of which her brother was an 
officer, giving her brother the key to the box. The 
brother took the certificates, forged the names of 
plaintiff to a transfer thereof, signed his own name as 
attesting witness, and sold the stock. After a’portion 
of the stock had been thus disposed of, the guardian 
obtained the box from the bank, but returned it with- 
out opening it or examining its contents. The brother 
was known to the guardian to be insolvent, and had 
appropriated to his own use some of the guardian's own 
funds. On the forged transfers the stock standing in 
plaintiffs’ names, on defendant’s books, was trans- 
ferred thereon by defendant to those purchasing from 
the brother. Held, that an action in equity would lie 
to compel] defendant to replace in the name of plain- 
tiffs such stock, and to issue to them proper certifi- 
cates of the same, and to pay to them the dividends 
on the shares since such transfer, or for judgments 
for the value of their respective shares, and that the 
acts of the guardian, in intrusting her brother with 
the key to the box, etc., would not estop them from 
maintaining the action. Davis v. Bank of England, 2 
Bing. 393; Hilgard v. South Sea Co., 2 P. Wms. 76; 
Stoman v. Bank of England, 14 Simons, 475; Taylor v. 
Midiand Railway Co., 28 Beavan, 287; Ashby v. Black- 
well, 2 Eden, 299; Lowry v. Commercial and Farmers’ 
Bank of Baltimore, Taney’s C. C. Decisions, 310; Sew- 
all v. Boston Water Power Co., 4 Allen, 277; Prott, 
Ex., v. Taunton Copper Co., 123 Mass.; Chew v. Bank 
of Baltimore, 14 Md. 299; Pollock v. National Bank, 7 
N. Y. 274; Weaver v. Barden, 49 N. Y. 286; Cohen v. 
Gwynn, 4 Md. Ch. Dec. 357; Dalton v. Midland Rail- 
way Company, 22 Eng. L. & Eq. 452; Swan v. North 
British Australian Co., 7 Hurl. & Nor. 603. Decree of 
Circuit Court, S. D. Ohio, affirmed. Western Union 
Telegraph Co., appellant, v. Davenport. Opinion by 
Field, J. 

JURISDICTION. 

When Federal court has not: bankrupt law.—The cred- 
itor of a bankrupt is not entitled to maintain an 
action in the Federal courts against a defendant resid- 
ing in the same State, to recover property conveyed by 
the bankrupt in fraud of his creditors. Cases cited: 
Smith v. Mason, 14 Wall. 431; Morgan v. Thornhill, 11 
id. 75; Clark v. Clark et al., 17 How. 315; Clark v. 
Hacket, 1 Cliff. 273; 1 Black, 77; Shearman v. Bingham, 
7 National Bank. Reg. 493; Lathrop v. Drake, 1 Otto, 
618; Knight v. Cheney, 5 Bank. Reg. 313; Carr v. Hil- 
ton, 1 Curt. C. C. 234; Franklin v. Farr, 2 Eq. Cas. Abr. 
102; Heath v. Chadwick, 2 Phillips, 649; Benfield v. 
Solomons, 9 Ves. 838; Hewens v. Robinson, 11 Simmons, 
105; Ex parte Ryland, 2 Deac. & Chit. 393; Hammond 





v. Attwood, 3 Madd. 158; Mayor v. Aukland, 3 Hare, 
77; Tarleton v. Hornby, 1 Young & Collier, 193; Cope- 
land v. Stephens, 1 Barn. & Ald. 604; Amory v. Law- 
rence, 3 Cliff. 535; Fowler v. Down, 1 Bos. & Pull. 
157; Webb v. Fox, 7 Term, 397; Wilkins v. Fry, 1 
Meriv. 269. Decree of Circuit Court, S. D. Ohio, af- 
firmed. Glenny, appellant, v. Langdon. Opinion by 
Clifford, J. 
MISNOMER. 

When not ground for reversal of judgment.—In the 
statutes or in the Constitution of South Carolina, there 
is no direction as to the name under which a county 
may be sued. Plaintiff below brought action against 
defendants, naming them as commissioners of the 
county of Pickens, and the demand set forth in the 
complaint was against the county of Pickens. No ob- 
jection of misnomer was raised at or before trial. Held, 
that a judgment obtained could not be reversed by 
reason of any misnomer if there was one. Judgment 
of Circuit Court, South Carolina, affirmed. Anthony, 
plaintiff in error, v. Bank of Commerce of Richmond. 
Opinion by Hunt, J. 





RECENT AMERICAN DECISIONS. 


SUPREME COURT OF ILLINOIS.* 
AGENCY. 


When principal not bound by acts of former agent.— 
The purchase of goods of one who had formerly been 
the soliciting agent of the owner, and payment to him, 
his only authority being to solicit orders, and whose 
agency in this respect had been revoked, where such 
person had never been held out as having authority to 
sell, will confer no right on the purchaser. Abrahams 
v. Weiller. 

CONTRIBUTORY NEGLIGENCE. 

What is.—Where a boy employed to do work gener- 
ally about a planing-mill, such as a boy of his age and 
strength was capable of doing, while engaged ina busi- 
ness not dangerous, with proper care, left his post and 
went to the place of another lad, in front of a saw, 
and put a board to the machine, and, while hurrying 
to !get back to his own place, thoughtlessly put his 
hand on the saw, whereby he lost his fingers, it was 
held, that no recovery could be had by the boy’s father 
in a suit against the employer for the injury, owing to 
the boy’s negligence, and that the boy himself, if su- 
ing, could not recover. Sinclair vy. Berndt. 

HUSBAND AND WIFE. 

1. Domicile of wife follows that of husband —In law, 
the domicile of the husband is that of his wife, and 
her residence follows that of the husband. When a 
husband acquires a new home, it is the duty of his 
wife to go with him, and if she refuses without justi- 
fication, for two years, the husband will be entitled to 
a divorce. In the case of condonation, there is an ex- 
press or implied agreement that the party forgiving 
does so only on the condition that the party forgiven 
will not repeat the offense, but will perform all the 
marital duties the relation imposes. Kennedy v. Ken- 
nedy. 

2. Condonation: what does not amount to.—Where a 
wife refused to go with her husband toa new home 
acquired by him, and, without cause or justification, 
deserted him for more than two years, it was held, that 





* From N. iL. Freeman, Esq., State Reporter. 
in 87 Illinois Reports. 
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the husband cohabiting with her, at her brother’s 
house, on one occasion within the two years, when 
she still refused to go and live with him, did not have 
the effect to bar him of the right to a decree of divorce. 
In questions of desertion, the intentions of the per- 
son absenting himself has a large, if not a controlling 
influence. If the party leaves with the intention of 
returning, and continues to provide for his wife and 
family, and is kept away over two years, this will be 
no desertion or abandonment, within the meaning of 
the divorce act. Ib. 
MISTAKE. 

Negligence does not bar action for.—In the case of 
the sale of milk by the can, if by mistake of the par- 
ties the milk delivered is short of the quantity in- 
tended, owing to the cans not holding the amount sup- 
posed, and the vendor receives more money on that 
account than entitled to, he must account for the 
same, even though the purchaser was negligent in dis- 
covering the mistake. Devine v. Zdwards. 


SUPREME COURT AND SUPREME COURT COMMISSION 
OF OHIO, NOVEMBER 5 & 6, 1878.* 
MUNICIPAL CORPORATION. 

1. Appropriation of land by: measure of compensa- 
tion.—In an action to recover compensation for land 
appropriated by a municipal corporation to public use, 
the same rule applies for assessing compensation as is 
applicable where the assessment is made by a jury ina 
special proceeding instituted, under the statute, for 
the purpose. Dobson v. City of Cincinnati (Court). 

2. Whut may be appropriated: effect of appropria- 
tion.—A municipal corporation is authorized to appro- 
priate an easement in land abutting on astreet, for the 
purpose of making a sloping fill in order to afford 
lateral support tothe street. Such appropriation does 
not divest the owner of his dominion over the prop- 
erty subject to the easement. He may still use it for all 
purposes not inconsistent with the special purpose of 
furnishing the necessary support to the street. Ib. 

8. Measure of compensation.—Where such an ease- 
ment has been appropriated, the land owner is enti- 
tled to be compensated for all the rights of which he 
has been deprived; but where he still retains substan- 
tial rights in the property, he is not entitled to be al- 
lowed the value of the land in fee simple. Ib. 

NUISANCE, 

1. When injunction not allowable.—On the petition 
of a land owner, complaining that certain steam power 
and machinery operated by another on adjoining land 
is a nuisance, an injunction should not be granted un- 
less a clear case of nuisance and irreparable injury be 
made out. Goodall v. Crofton (Comm.). 

2. Where adequute remedy at law exists injunction not 
allowed.—When a party, who complains that a busi- 
ness lawful per se, is a nuisance, and affects his prop- 
erty injuriously by reason of the manner in which it 
is conducied, has an adequate remedy in an action for 
damages, he must establish his right to relief at law 
before equity will interfere by injunction. Ib. 


REMOVAL OF CAUSE. 
1. Who not entitled to.—A person not a citizen of the 
State, in a court whereof he is sued, cannot, under 
the 12th section of the judiciary act of Congress, of 





* From E. L. De Witt, Esq., State Reporter. 





1789, remove the suit to a Circuit Court of the United 
States, by reason of the citizenship of the parties, un- 
less his petition for removal shows that the plaintiff 
was, at the time of the commencement of the suit, a 
citizen of such State. Phanix Life Ins. Co. v. Saettel 
(Comm.). 

2. What facts need not be shown.—Facts which are 
affirmatively shown by the record need not be averred 
in such petition for removal. Ib. 

3. What right dependent on.—The act of Congress of 
March 3, 1875 (18 U. 8S. Stat. at Large, 470), so far as 
citizenship is concerned, makes the right of removal 
to depend on the parties being citizens of different 
States at the time of the application for removal. Ib. 

4. Who may make application and when.—Under the 
act last named, the application for removal may be 
made by either party, at or before the term of court 
at which, under the laws of the State and the rules of 
practice, the cause would first regularly stand for trial, 
on its merits, upon issues which have been joined be- 
tween the parties by their pleadings. Ib. 

ee ee 
RECENT ENGLISH DECISIONS. 
CONTRACT. 

Commission: corrupt consideration : money promised 
to agent or employee to bias him contrary to his princi- 
pal’s interests. —The defendants contracted to pay the 
plaintiff a commission for superintending repairs to 
be executed by them on certain ships belonging to the 
Great Eastern Railway Company. The plaintiff at the 
time of such contract being made was in a position of 
trust in relation to the railway company, having been 
employed by them as an engineer to advise them as to 
the repairs, and the contract between defendants and 
plaintiff was made in part in consideration of a prom- 
ise that the plaintiff would use his influence with the 
railway company to induce them to accept the defend- 
ants’ tender for the repair of the ships. The jury 
found that the contract, though calculated to bias the 
mind of the plaintiff, had not, in fact, done so, and 
that he had not in consequence thereof given less 
beneficial advice to the company as to the defendants, 
tender than he would otherwise have done. Held, 
that the plaintiff could not maintain an action for 
commission under the contract, on the ground that, 
even although the plaintiff had not been induced to 
act corruptly, the consideration for the contract was 
corrupt. Harrington v. The Victoria Graving Dock 
Co., L. R., 3 Q. B. D. 549. 


CRIMINAL LAW. 


Indictment for publishing obscene libel: omissioa to 
set out words charged as obscene: arrest of judgment: 
error: defect not cured by verdict.—In an indictment 
for publishing an obscene book, it is not sufficient to 
describe the book by its title only, forthe words thereof 
alleged to be obscene must be set out; and if they 
are omitted, the defect will not be cured by a verdict 
of guilty, and the indictment will be bad either upon 
arrest of judgment or uponerror. Judgment of the 
Queen’s Bench Division (2 Q. B. D. 569) reversed. 
Bradlaugh v. The Queen, L. R., (C. A.) 3 Q. B. D. 607. 

LANDLORD AND TENANT. 

What are not taxes, etc.: construction of lease: cove- 

nant to pay taxes, etc.—Under a demise of premises 


for twenty-one years, the lessee covenanted to pay the 
rent reserved ‘“‘ without avy deduction or abatement 
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except land tax and landlord's property-tax,’’ and 
further, “‘to pay and discharge all and all man ner of 
taxes, rates, charges, assessments, and im positions 
whatever (except as aforesaid) then or at any time or 
times during the term to be charged, assessed, or im- 
posed on the premises thereby demised, or in respect 
thereof or of the said rent as aforesaid, by authority 
of Parliament or otherwise howsoever.’’ During the 
term the lessor received from the sanitary authority a 
notice, pursuant to the public health act, 1875 (38 & 39 
Vict., c. 55), section 94, to abate a nuisance injurious 
to health arising from the bad condition of the drains 
upon the premises, and in order to prevent proceed- 
ings against him, executed the required works. Held, 
upon the authority of Tidswell v. Whitworth, L. R., 2 
C. P. 326, that the payment having been made by the 
lessor, not for a “rate, charge, assessment, or imposi- 
tion assessed or imposed on the demised premises or 
in respect thereof,’’ but iu performance of a duty im- 
posed upon him by the act of Parliament, he was not 
entitled to call upon the lessee under his covenant to 
re-pay the amount. (Thompson v. Lapworth, L. R., 3 
C. P. 149, distinguished.) Rawlins v. Briggs, L. R., 3 
C. P. D. 368. 
MARINE INSURANCE. 


Partial loss: cost of repairs: allowance of one-third 
new for old: suing and laboring clause: salvuge ex- 
penses.—The defendant insured the plaintiff for £1,200 
upon a ship valued at £2,600; the policy contained a 
suing and laboring clause. The ship, encountering 
rough weather, suffered sea damage, and incurred sal- 
vage expenses to the amount of £519. She was re- 
paired, and the result of the repairs, the ship being an 
old one, was to make her more valuable when repaired 
than she was at the time of the insurance. Held, 
affirming the judgment of the Queen’s Bench Divis- 
ion, that the cost of repair with a reduction of one- 
third new for old was the measure of the loss, if the 
ship-owner elected to repair, and consequently that the 
assured was entitled to recover it up to the amount 
insured for, even although the amount thus estimated 
might be more than the amount payable on a total loss 
with benefit of salvage. Held, also, reversing the 
judgment of the Queen’s Bench Division, that the 
plaintiff was entitled to recover a proportion of the 
salvage expenses in addition to the amount for which 
the policy was underwritten. Lohre v. Aitchison, L. 
R. (C. A.) 3 Q. B. D. 558. 

a 


RECENT BANKRUPTCY DECISIONS. 


ARREST. 

When not allowed : voluntary bankrupt may not be ar- 
rested.—The bankrupt was adjudicated upon his own 
petition. He remained in possession of his assets and 
disposed of a portion of them, and expressed an in- 
tention of going to Europe for the purpose of adjust- 
ing his foreign accounts, which constituted a consid- 
erable portion of his assets. He had expressed an in- 
tention of offering a composition, but had presented 
no application therefor to the court, and declared 
that his affairs were so confused, especially his foreign 
accounts, that he was unable todoso. Held, that the 
case was a proper one for a provisional warrant. The 
bankrupt law does not authorize the arrest of the 
bankrupt in a voluntary proceeding. U. 8. Dist. Ct., 
8. D. New York. In re Hale, 18 Nat. Bankr. Reg. 
835. 





COMPOSITION. 


1. Who may take part in meeting: evidence.—At a 
composition meeting only those creditors who prove 
their claims are competent to engage in or take part 
in its proceedings. At the second meeting in compo- 
sition either party may furnish competent testimony, 
oral or written, on the question whether the composi- 
tion is for the best interest of all concerned. It is 
competent to produce any creditor and prove by him 
that he has been induced or biased to sign the resolu- 
tion by any false statement, or by any evil practice of 
the debtor. U.S. Dist. Ct., N. D. New York. In re 

reller & Goodhue, 18 Nat. Bankr. Reg. 331. 

2. Power of register to examine.—If a claim is dis- 
puted on its merits, the register who presides at a com- 
position meeting may examine and pass upon it, sub- 
ject to review by the court. His power is not limited 
to the postponement of the claim, as in the case of a 
general meeting of creditors to elect an assignee. Ib. 

3. Void composition.—Where a resolution of com- 
position provides that it shall be consummated within 
a limited time or be void, held, that such agreement 
was not absolute, but would be void if not consum- 
mated as to all of the creditors within the time lim- 
ited. Sup. Ct., Indiana. Evans v. Gallantine, 18 Nat. 
Bankr. Reg. 311. 

4. Insufficient answer.—Where, in an action by a 
creditor upon his original claim, the defendant set 
up as an answer such composition agreement, and that 
he had performed such agreement as to plaintiff within 
the time specified. Held, that the answer was insuffi- 
cient for want of an averment that such agreement 
was duly consummated as to all the creditors. Ib. 

5. When objections should be made.—Objections to 
the vote of acreditor upon a resolution of composi- 
tion on the ground that his claim is fictitious or in- 
valid, should be made at the first meeting and before 
the vote is taken; or if the facts impeaching its va- 
lidity are afterward discovered, application should be 
promptly made for relief; such objections cannot be 
raised for the first time upon a motion for confirma- 
tion. U.S. Dist. Ct., 8. D. New York. In re Bloch, 
18 Nat. Bankr. Reg. 328. 

6. When arrangement injudicious and improper.— 
The composition was for twenty-five per cent, payable 
five cents cash in five days after confirmation, and ten 
cents at the end of three and six months each from 
the same date. The resolution provided that upon 
payment of the five cents the property should revert 
to the debtor. It appeared that the bankrupts had, 
with a full knowledge of the wrongful nature of their 
act, used moneys belonging to a creditor, without his 
consent, which they had deposited in bank in their 
own name as a special deposit for him. Held, that the 
arrangement was not judicious nor reasonably safe for 
the creditors. A person proved once to have misap- 
propriated the funds of another, fully understanding 
the wrongful character of the act, is unfit to be trustee 
of property for the benefit of his creditors. Ib. 





CONSIDERATION. 


New promise to pay debt discharged.—When a prom- 
ise, made after receiving a discharge in bankruptcy, to 
pay a debt from which the promisor has been dis- 
charged is valid, such promise made before the dis- 
charge has been obtained is without consideration and 
cannot be enforced. Ct. App., Kentucky. Ogden v. 
Redd, 18 Nat. Bankr. Reg. 317. 
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MANUFACTURER. 

Publisher of newspaper not: pleading.—A publisher 
of a weekly newspaper is not a *‘ manufacturer”’ within 
the meaning of the bankrupt act. A petition, based 
upon a failure by the alleged bankrupt as a manufac- 
turer to pay his promissory notes, which does not al- 
lege that such notes were made or passed in his alleged 
business as a manufacturer, is defective. Sup. Ct., 
District of Columbia. In re The Capital Publishing 
Co., 18 Nat. Bankr. Reg. 319. 





NEW BOOKS AND NEW EDITIONS. 





StTorRY ON BAILMENTS— NINTH FyITION. 
Commentaries on the Law of Bailments, — illustrations 
from the Civil and Foreign Law. oseph Story, 
LL. D. Ninth Edition. Revised, A Been and en- 
larged by James Schouler. Boston: Little, Brown and 
Company. 1878. 
LTHOUGH weare apt to name Chancellor Kent as 
being foremost among American law writers, the 
English bench and bar seem to have awarded pre-em- 
inence to Judge Story. His treatise on ‘‘ The Conflict 
of Laws”’ being an able development of an important 
branch of law which had previous to that time received 
comparatively little attention from law writers, ob- 
tained areputation in Europe which was not likely 
to be surpassed by a treatise upon the local law of this 
country, no matter how well written. On the other 
hand the work of Kent being rudimentary in its char- 
acter, and a necessary part of every law student’s 
reading, has become more intimately, if not more 
widely known to the profession here than the treatises 
upon special subjects of his eminent contemporary. This 
would lead them to rank Story after Kent, or at least 
not to award a place of pre-eminence to him. Another 
thing which has tended to influence them to place Kent 
first as a writer is the fact that his reputation as 
such depends on a single masterly work, and is not 
diminished by other and inferior efforts. If Judge 
Story’s reputation depended alone upon his Conflict of 
Laws, and perhaps one other of the numerous treatises 
that bear his name, it would at least in America stand 
much higher than it does, because it cannot be said 
that all those volumes of which he is supposed to be 
the author bear equal traces of the great intellect and 
learning which show themselves on every page of the 
treatise we have named. But those other works 
which we may say have not added to his reputation as 
a writer, but have rather detracted from it, are by no 
means inferior works. Any one of them, if written 
by another, would have established the name of the 
writer for learning and ability. They are all of them 
high authorities upon the subjects they discuss, and 
their position has not been affected by the lapse of 
time since their first issue or by the appearance of 
works by other emivent writers upon the same sub- 
jects. 

‘he appearance of the ninth edition of the Treatise 
on Bailments is indicative that the work is still in ds- 
mand, and we are pleased to see that in the preparation 
of this edition, the fourth edition, which was the last 
one receiving the distinguished author's personal super- 
vision, has been taken as a basis, and the author’s text 
freed from all matter interpolated by editors of later 
editions. Theseparation of the author’s notes, so as 
to be distinguished from those of his editors, was also 
proper. ‘The present edition is in this respect as well 
as others much superior to any that has preceded it 
since the fourth. 





The editor— himself the author of some of the ablest 
of recent legal treatises —has performed his task in a 
manner that leaves nothing to be desired. His notes 
are accurate and full, and cover the ground completely. 
He has also given his amending hand to the work of 
the former editors. 


Srory ON PROoMIssORY NoTEes — SEVENTH EDITION. 


Commentaries on the Law of Promissory Notes and Guaran- 
tees of Notes and Checks on Banks and Bankers, with occas- 
ional illustrations from the commercial law of the nations 
of continental reap ag” By Joseph Story, LL. D. Seventh 
edition. By John L. Thorndike, of the Boston Bar. Bos- 
ton: Little, Brown and Company, 1878. 

‘The separation of the subject of Promissory notes 
from that of Bills of exchange has always seemed to us 
proper, although most writers have chosen to adopta 
different course, and treat of the two kinds of negoti- 
able paper as if they were only different forms of the 
same kind. To the student or to the practitioner, not 
familiar with the law merchant, the treatinent of the 
two kinds of instruments separately, renders the law 
as to each clear and certain in his mind, and he is less 
liable to be misled. The objection raised to Judge 
Story’s plan, that he spreads out in two books what 
might be contained in one, and that his work on Bills is 
in many parts a repetition of his work on Promissory 
Notes is not sufficient to compensate for the advantages 
gained by a separate treatment of the two subjects. 
Many principles of law that apply to Bills do not apply 
to Promissory Notes and vice versa, and when they are 
treated under one head the mind of the reader is con- 
fused, and he cannot always clearly distinguish what 
principles apply specially to one class of instruments. 

The present edition of this work is edited upon the 
same plan as that pursued in the treatise on Bail- 
ments, namely, the text contained in the second 
edition, which was a reprint of the first with the 
author’s manuscript notes added, is followed. The 
additions since made in the text are omitted, but are 
used as material for notes. The notes of the present 
editor, which are distinguished from those of the 
author, contain citations of about twothousand addi- 
tional cases, and appear to have been made with dis- 
crimination and care, and to contain the most recent 
authorities. We see, however, no reference to the im- 
portant question of patent right notes, and State legis- 
lation in reference thereto, or to the recent cases 
thereon, such as Hollida v. Hunt, 22 Am. Rep. 63, and 
the cases in the note thereto. 





HILLIARD’s AMERICAN LAw, VoLuME II. 


American Law. A comprehensive oomeeeey of the law in 
its various departments. By Francis Hilliard, author of 
* The Law of Torts,” “The Law of Mortgages,” etc. In 
i= Volumes Vol. Il. New York: Ward & Peloubet, 
878. 

This work was noticed by us on the appearance of 
the first volume (16 Alb. L. J. 373). The present vol- 
ume completes the treatise, and embraces the sub- 
jects of Real Estate in its various branches, Rem- 
edies for private wrongs, Pleading, Evidence, and Pro- 
cedure in civil actions and Criminal law and proced- 
ure. Although it willnot supplant the masterly treat- 


ise of Kent upon the subject of American law, as it 
embraces a somewhat wider field, and states more 
briefly the leading principles, it will be found useful to 
the student who desires to obtain a general knowledge 
of jurisprudence from a single treatise. 
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INSURANCE LAW. 


N Kaltenbach v. Mackenzie, 39 L. T. Rep. (N. 8.) 

215, decided by the English Court of Appeal on the 
4th of June last, plaintiff's vessel was insured with the 
defendants on a voyage from Saigon to Hong Kong. 
The ship sailed from Saigon on the 14th of January, 
1871, and on the 22d she struck upon a bank, and was 
damaged. On the 24th she was towed to Saigon, and 
discharged her cargo. She was then surveyed, and 
the surveyors recommended she should be sold. On 
the 7th of February the owners’ house at Singapore 
made up their minds to sell, and wrote to the captain 
to that effect. On the 11th of February the ship was 
condemned, and on the 23d was sold. On the 27th of 
February the Singapore house wrote to their agents in 
London, stating the survey and that the ship had been 
sold, and directing them to inform the underwriters in 
London. On the llth of March the plaintiff's firm 
claimed for a total loss against the underwriters. The 
court held (reversing the decision of the C. P. Div., 
Grove, Denman, and Lopes, JJ.), that notice of aban- 
donment was necessary, that no such notice was given, 
and that plaintiff was consequently not entitled to re- 
cover. Potter v. Rankin, 18 L. T. Rep. (N. 8.) 712; 22 
L. T. Rep. (N. 8.) 347, distinguished. 

— In Brunswick Savings Institution v. Commercial 
Union Ins. Co., decided by the Supreme Judicial Court 
of Maine on the llth of June last, a woman was in- 
sured on her dwelling-house, which was already mort- 
gaged to the plaintiffs, the conditions broken and pro- 
ceedings commenced for foreclosure, of which the de- 
fendant insurance company had no notice. By a clause 
in the policy the insurance was ‘payable in case of 
loss to the plaintiffs to the amount of the mortgage 
held by them.”’ The policy stipulates, ‘if the prop- 
erty be sold or transferred, or any change take place in 
title or possession, whether by legal process or judicial 
decree or voluntary transfer orconveyance * * * 
then * * * this policy shall be void. The court 
held: 1. That the insurance was upon the property of 
the woman, and not upon the interest of the plaintiffs 
as mortgagees. 2. That the clause making the insur- 
ance payable to the plaintiffs was merely a contingent 
order; that any violation of the conditions and stipula- 
tious of the policy which would defeat the right of the 
assured to recover upon it, would defeat the right of 
the plaintiffs. 3. That the foreclosure of the mort- 
gage effected a change of title of the assured by legal 
process within the meaning of the policy, and the pol- 
icy thereby became void. 





— 


OBITUARY. 





LYMAN TREMAIN. 


YMAN TREMAIN, who has been for some years 
among the leaders of the bar of this State, died 

in the city of New York on the 30th ult. He was born 
at Durham, Greene county, N. Y., June 14, 1819. He 
received his education at the common schools of that 
neighborhood and at Kinderhook Academy, but being 
a diligent student he went through a course of study 
and reading more than equivalent to an ordinary col- 
lege education. He began the study of the law when 
only fifteen years of age, and while in his minority 
practiced in the justices’ courts of his vicinity and ob- 
tained a local celebrity. He studied a short time in 





New York city, and in 1840, at the age of twenty-one 
years, was admitted to practice. He held several local 
offices in his native county, and at the age of twenty- 
eight was elected county judge. In 1853 he removed 
to this city where he has since resided. He soon took 
position as a leading lawyer. In 1857 he was elected 
Attorney-General of this State. Subsequently he was 
elected to the Assembly of this State, and thereafter 
served one term in Congress. His talents were, how- 
ever, better fitted for the courts than for legislative 
assemblies, and during his political career his great 
abilities were least manifest. As an advocate he had 
few equals, and his knowledge of the law and skill in 
the conduct of cases gave him the position in his pro- 
fession which he so long held. 


——_>__—— 
COURT OF APPEALS DECISIONS. 


HE following decisions were handed down Tues- 
day, December 3, 1878: 

Abbott v. People. Calendar No. 377. Judgment af- 
firmed. Opinion by Earl, J.— Arnold vy. People. 
No. 378. Judgment affirmed. Opinion per Curiam. 
Brooklyn, Winfield & Newtown Railroad Co., In re 
application of. No. 371. Order affirmed. Opinion by 
Andrews, J. Carlton v. Davey. No. 366. Appeal 
dismissed. Opinion by Folger, J. Clark v. Binin- 
ger. No. 340. Orders modified in accordance with 
opinion, and as modified affirmed, without costs to 
either party in this court. Opinion by Hand, J. 
Davis v. American Society for the Prevention of Cruelty 
to Animals, and Bergh. No. 11. Judgment affirmed. 
Opinion by Earl, J.—Ehrichs v. Demill. No. 106. 
Judgment of General Term (reversing judgment of 
Special Term) affirmed, but judgment for plaintiff re- 
versed and new trial ordered, costs to abide event. 
Opinion by Hand, J.— Nowon v. Peck. No.5. Judg- 
ment affirmed, on opinion below.——Thayer v. Marsh. 
No. 84. Judgment affirmed. Opinion by Andrews, 
J.— Walter, In re petition of. No. 347. Orders re- 
versed and a rehearing ordered, costs to abide event. 
Opinion by Folger, J. 














—_—_—__.___— 
NOTES. 


CCORDING toa writer in the Graphic, Calcutta bar- 

risters who are unmindful of the respect due to the 
judicial bench in a certain court, undergo a very un- 
pleasant penance. The judge insists on all barristers 
who appear in his court donning full gown, wig and 
bands in the hottest weather, and if he finds the least 
attempt at long-winded discourses or impertinence, 
he has the punkah (which is a fan worked by ma- 
chinery for cooling the court room) stopped immedi- 
ately, a plan which immediately brings back the suf- 
focating lawyer tu a proper frame of mind. 


In the case of Vincent v. Flagstaff Silver Mining Co. of 
Utah, which was decided by the Master of the Rolls 
on the 10th ult., a motion was made in the English 
court by a holder of debentures in the company that 
the company might be ordered to take all necessary 
steps in order that an appeal in the Supreme Court of 
the United States against a judgment of the Supreme 
Court of Utah might be forthwith heard and deter- 
mined. The court dismissed the motion on technical 
grounds. 
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CURRENT TOPICS. 


HE profession in England as well as here are com- 
plaining of the dullness in business at the pres- 
ent time. According to the London Law Journal, 
firms of solicitors of the highest position have no 
workjin their common-law} department; and this 
falling off is specially noticeable as regards commer- 
cial matters. The utter stagnation of trade explains 
the absence of litigation on charter-parties, bills of 
lading, marine insurance, and other mercantile con- 
tracts; while recovery of debts by action is contin- 
ually frustrated by liquidations. For many years 
there has been no such dullness in the offices of 
solicitors and the chambers of counsel. In convey- 
ancing of the ordinary type there is almost equal 
depression. At present the general prospect is most 
dismal, and there are no visible signs of a change 
for the better. 


The next annual conference of the Association 
for the Reform and Coditication of the Law of Na- 
tions is announced to be held in the city of London. 
The Lord Chief Baron will preside. The Lord 
Mayor has undertaken to extend the hospitalities 
of the Mansion house to distinguished foreign jurists 
and other visitors, and the corporation will be asked 
to allow the meetings to be held in the Guildhall. 


Senator Garland, on the 5th inst., introduced in 
the Senate a bill amending the act of 1875 regulat- 
ing the removal of causes from State to United 
States courts by providing that “no city, town, 
village, county, or other municipal corporation shall 
be sued in the courts of the United States,” and 
that ‘‘ insurance companies existing or organized in 
one State but doing business in another State, if 
sued in the courts of the latter, shall not have the 
privilege of removing the case to the United States 
courts,” Whatever may be thought of the provi- 
sion regarding municipal corporations, there can be 
little question that there should be a limitation on 
the removal of causes by foreign insurance compa- 
nies. The power to remove causes from State 
courts into distant and expensive tribunals, is the 
power to harass the citizens of the State who have 
transacted business with them as with a home cor- 


Vou. 18.— No. 24. 





poration, and the right is no doubt frequently exer- 
cised for this purpose. These companies are usu- 
ally permitted to transact business in a State on 
condition that they will put themselves on the foot- 
ing of home companies and submit themselves to 
the jurisdiction of the State tribunals. The Su- 
preme Court of the United States has decided that 
a company was not bound by a stipulation to that 
effect. The Supreme Court of Wisconsin decides 
that in case the company violates the stipulation, 
its license to transact business in the State may be 
revoked, State v. Doyle, 40 Wis. 175. Unless there 
is some better reason for the existing law than we 
have yet seen stated, Congress should modify it. 


A correspondent of the New York Evening Post, 
writing from England under date of the 28d ult., 
gives the results of investigations made by him into 
the English methods of transferring and witnessing 
titles to real estate. With us, when a sale of real 
property has been negotiated, the ceremonies attend- 
ing the transfer are considered as of little moment, 
but in England the agreement for sale is only the 
first stage of the proceeding. The contract of sale 
of lands there requires a showing of title, and if 
the estate is large and valuable, the buyer will 
demand the production of the title deeds for sixty 
years back, though in sales of small lots, proof of 
title for twenty years will usually be accepted. But 
if the vendor has carelessly agreed to sell a tract of 
land without having a detailed specification in the 
contract of sale of the exact deeds he can produce, 
the purchaser may require a showing of the whole 
title for sixty years. In a country where there is 
no record of deeds, the expense of obtaining such 
a showing will often amount to more than the price 
of the land. In such a case, the vendor has but one 
mode of escape, namely, the payment of a large 
fee to the purchaser’s solicitor, ostensibly for look- 
ing up the title, but really as a bribe to induce him 
to pass the title as satisfactory. During the exam- 
ination of the title deeds, the solicitors for both 
parties are present, and the papers are not permitted 
to pass out of sight fora moment. The lack of a 
system of records in most of the country renders 
the forging of deeds easy and affords a temptation 
to such acts. Inthe negotiation of mortgages, the 
same procedure is necessary as in the case of sale, 
the title deeds passing into the hands of the mort- 
gagee, where they remain until the mortgage is 
paid. 

—_—_4——_—— 


NOTES OF CASES. 


N Lee v. State of Ohio, 32 Ohio St. 113, the Su- 
preme Court Commission of that State decides 
that where a court, in passing sentence for a misde- 
meaner, has acted under a misapprehension of the 
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facts necessary and proper to be known in p fixing 
the amount of the penalty, it may, in the exercise of 
judicial discretion and in furtherance of justice, at 
the same term, and before the original sentence has 
gone into operation or any action has been had 
upon it, revise and increase or diminish such sen- 
tence within the limits authorized by law. he 
general rule, as stated by Lord Coke, in such cases is 
that ‘‘during the term wherein any judicial act is 
done, the record remaineth in the 
judges of the court, and in their remembrance, and 
therefore the roll is alterable during that term, as 
the judges shall direct; but when that term is past, 
then the record is in the roll, and admitteth of no 
alteration, averment or proof to the contrary.” Coke 
Litt. 260 a. And Chitty says that in cases of mis- 
demeanors it is clear that the court may vacate the 
judgment before it becomes a matter of record, and 


breasts of the 


may mitigate, or pass another, even when the latter 
is more severe; and the justices at sessions have the 


same power during the session, because it is regard- 
ed only as one day. In Passe v. United States, 
9 Wall. 39, the court held that after a sentence to 
jail upon plea of guilty, and after the prisoner was 
committed and was serving out his sentence, the 
court might for good cause, at the same term, set 
the sentence aside. See, also, Regins v. Fitzgerall, 
1Salk. 401; The King v. Price, 6 East, 327; The 
King v. Justices, 1 M. & S, 444; Darling v. Gurney, 
2 Dowl. Pr. C. 101; Commonwealth v. Weymouth, 2 
Allen, 144; State v. Iarrison, 10 Yerk. 542; Miller 
v. Finkle, 1 Park. Cr. 374; Matter of Mason, 8 Mich. 
70; Jobe v. State, 28 Ga. 235; Cheang-Kee v. 

Inited States, 3 Wall. 320; Bishop's Crim. Procedure, 
§ 1123. 

The doctrine of the Court of Appeals in Martin v. 
Funk, appearing in our last weck’s issue, that a de- 
posit in a savings bank by one person in trust for 
another constitutes ainst 
the personal representative of the donor, although 
the donor kept control of tlie deposit during his life- 
time, and the donee was ignorant of the transaction 
is repudiated by the United States Circuit Court for 
the District of Massachusetts in Stone v. Bishop, de- 
cided on the 7th of October last. The latter case is 
on all fours with the case in the Court of Appeals, 
the money being eutered in the books of the bank 
as being deposited in trust for the donee and the 
donor keeping control of the same. This decision 
is in harmony with the rule adopted by the courts of 
Massachusetts. In Clark v. Clurk, 108 Mass. 522, 
a person deposited money in a savings bank in her 
own name as trustee for another. She retained 
the pass-book and the other had no notice of the 
deposit until after the depositor’s death. The court 
held that the depositor’s administrator was entitled 


avalid gift enforceable ag 





to the 1 money as against the intended ‘donee, and 
this even if it were shown that there was an intent 
on the part of the depositor to create a trust in 
favor ofsuch donee. In Brabrook v. Boston Fiv eCents 
S, Bank, 104 Mass. 228; 6 Am. Rep. 222, a father de- 
posited asum of money belonging to him in a savings 
bank as trustee for his daughter, and it was held 
that the daughter could not claim it against his 
legal representatives notwithstanding that the by- 
laws of the provided that a depositor and his 
legal representatives should be bound by a condition 
annexed to a deposit designating the name of the 
venefit it was made. In this case 
must be some act of delivery 
possession of the donor for the purpose 
and with the intent that the title shall thereby pass 
in order to render such a gift complete, and cites 
Vinchin v. Merrill, 2 Edw. Ch. 333, as recognizing 
In Howard v. Windham Co, Sav. 
a deposit was made directly to the 
intended donee, and this was held to 
eted gift. See, also, upon the subject 
of gifts of sav Sing? bank deposits, Camp's Appeal, 36 
Conn. 88; 4 Am. Rep. 39; and Tillinghast v. Whea- 
ton, 8 R. 1. 536; 5 Am, Rep. 521, in both of which 
cases the gift of a savings bank book, with inten- 
tion to give the deposits, is held a valid gift. Also, 
Gardner v. Merritt, 32 Md. 78; 3 Am. Rep. 115; 
Minor v. Rogers, 40 Conn. 512; 16 Am. Rep. 69; 
Hill v. St Me. 364; 18 Am. Rep. 2 
Ray v. . 266; 23 Am. Rep. 447. 





bank 


person for whose 
the court says there 


out of the 


this principle. 
bk, 40 Vt. 5972, 
edit of the 


make a com] »! 





venson, 63 
Simmons, 11 R. I 

In Trustees of Schools v. People ex rel. Van Allen, 
the question as to what right a parent has to direct 
the studies pursued by his child who attends a pub- 
lic school is considered, It is held that the trustees 
of a school district may prescribe what studies shall 
and may regulate the classification of 
the pupils, but that a parent may select from the 
branches pursued those which the child shall study, 
exercise of such selection does not 


be pursued, 


so long as the 
interfere with the system prescribed for the school; 
and that the child cannot be excluded from one 
study simply because he is deficient in another. In 
this case, the pupil was denied admission to a pub- 
lic high school because of his deficiency in a knowl- 
edge of which his father had forbidden 
him to study. He had asked to be admitted to 
pursue only those studies in which he was sufficiently 
proficient to entitle him to admission to the high 
school. The court held that a rule requiring his 
was unreasonable and could not be 
In Morrow v. Wood, 35 Wis. 59; 17 Am. 
a father directed his child, who attended 
a public school, to study only certain branches 
among those taught in the school. The teacher, 
with notice of such direction, required the child to 


grammar, 


exclusion 
enforced. 
Rep. 471, 
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study other subjects, and upon his refusal to do so, 
whipped him. This was held to be an unlawful 
assault. In Ruleson v. Post, 79 Illinois, 567, a girl, 
sixteen years of age, was in attendance upon a public 
school to the benefit of which she was entitled, and 
was ina class which, by the course of study pre- 
scribed by the directors of the school, was required 
to study book-keeping. Under the direction of her 
parents she refused to pursue this study, and for 
that reason was, by the teacher, acting under the 
order of the directors, forcibly expelled from the 
school. The court held that the directors and teacher 
were all liable in an action of trespass, the directors 
having no power to prescribe such a rule or to au- 
thorize the teacher to enforce it. 


In Murphy v. Chicago & N. W. Railway Co., just 
decided by the Supreme Court of Wisconsin, the 
principles governing the liability of railroad com- 
panies for fires set by sparks from their engines, and 
the effect of contributing negligence of the owners 
of property destroyed, to relieve such liability, is 
quite elaborately considered. The court concludes 
that where a person places a building so constructed 
as to be easily ignited by fire, or other property of a 
highly combustible nature in the immediate vicinity 
of a railroad without any protection, or carries on 
in such vicinity a business which from its nature is 
extremely hazardous, and loss ensues by fire from 
passing engines, the court cannot say, as a matter 
of law, that there is no contributory negligence, 
which will defeat a recovery, but the question must 
be left to the jury. In Fero v. Buffalo, etc., Rail- 
road Co., 22 N. Y. 214, it was held that the owner 
of an unfinished building near a railroad track is 
bound to use the care of a prudent man to protect 
it from fire from passing engines, and it is for the 
jury to say whether leaving a door of such a build- 
ing oper, so that sparks may blow in, is contributory 
negligence. In England the rule is that railway 
companies are bound to use the utmost precaution 
to prevent fires from engine sparks, and failing to 
do this, they are liable. Vaughn v. Taff Vale Ry. 
0o., 3 H. & N. 743, 8. C., on appeal, 5 H. & N. 679; 
King v. Pease,4 B. &*Ad. 30. The rule in this 
country is more favorable to the companies. Lyman 
v. Bost. & Worcest. Railroad Co., 4 Cush. 288; Bur- 
roughs v. Housatonic Railroad Co, 15 Conn. 124; 
Baltimore, etc., Railroad Co. v. Woodruff, 4 Md. 242. 
In Piggott v. Hast. Count. Ry. Co., 3 C. B. 229, it was 
held that the fact of premises being fired by sparks 
emitted from a passing engine, is prima facie evi- 
dence of negligence on the part of the company, 
and the same rule was held in Z. & B. Railroad Co. 
v. Doak, 52 Penn. St. 379. See, also, Webb v. Rome, 
etc., Railroad Co., 49 N. ¥Y. 420; 10 Am. Rep. 889; 





Steinweg v. Hrie Railway Oo.,43 N. Y. 123; 8 Am. 
Rep. 673; Toledo, ete., Railroad Oo. v. Pendar, 58 
Ill. 447; 5 Am. Rep. 57; Chicago, etc., Railway Co. 
v. Simonson, 54 Ill. 504; 5 Am. Rep. 155; Kesee v. 
Chicago, ete., Ry. Co., 30 Iowa, 78; 6 Am. Rep, 643; 
and note 6 Am. Rep. 157; Kellogg v. Chicago, ete., 
Ry. Co., 26 Wis. 223; 7 Am. Rep. 69, and note at 
p. 80. 


In Barnes v. Chicago Ball Club decided by the 
Cook county Illincis Court on the 23d ult., the right 
of a servant who is hired for a fixed time to recover 
wages, during a time when he is disabled and incom- 
petent to perform the duties he had undertaken, is 
considered. That a servant is entitled to recover 
his wages for the full period that the contract by 
which he was hired remains in force when he is tem- 
porarily disabled by sickness if his master receives 
him after his absence, is sustained by several au- 
thorities. See Cuckson v. Stone, 102 Eng. C. Law, 
248; Rex v. Inhabitants of Islip, 1 Strange, 425; Bell 
v. Thompson, 4 East, 546; King v. Kelsey Church, 1 
Burr, 70; King v. Haton, id. 48; Nichols v. Coolahan, 
10 Metc. 449. In McDonald v. Montague, 30 Vt. 857, 
it is said that if one agrees to work for another for 
a certain number of months, and is employed under 
his agreement until the expiration of his stipulated 
period, he will not be obliged, before he,can recover 
for his services, to make up for the time which he 
has reasonably lost during said period, neither will 
the employer be obliged to pay him for.the time he 
has lost; but he must pay such a propertion of the 
stipulated price for the whole period contracted for 
as the time he has actually worked bears to the 
whole time agreed upon. This doctrine is substan- 
tially adhered to in these cases: Ryan v. Dayton, 25 
Conn. 188; Dickey v. Linscott, 20 Me. 453; Patrick v. 
Putnam, 27 Vt. 759; Tebo v. Ballard, 36 id. 612; 
Wolye v. House, 24 Barb. 374; Hillard v. Crabtree's 
Adm., 11 Tex. 264; Grau v. Gilbert, 21 Wis. 400; 
Holmes v. Stummell, 17 Ill. 455. The court in the 
case at bar therefore concludes that the employer 
need not pay the servant for the time during 
which he was incapacitated from service, in 
other words, it need not pay him for something 
it never had. This is a relaxation of the dec- 
trine stated in Paige v. Ott, 5 Den. 406, that if 
one contracts to labor for another for a period of 
time he cannot recover for any portion of the time, 
the contract being an entire thing, this rule being 
adopted, that in case of a part performance of acon- 
tract for personal services under such circumstance, 
if the employer accepts the benefit of what has been 
done the employee may recover according to the con- 
tract price for what has been done. See Field on 
Damages, 288; 3 Kent’s Com. 471, note, 
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WESTERN LAW. 


E have recently been taking a tour, for our 
recreation and health, in the far west, by the 
vehicle of the legal reports of some of the new 
occidental States and territories. This expedition 
has given us some new ideas of law, and of manners 
and customs. On our return our heads are so full 
of gold dust, gulches, quartz mills, ditches, mining 
claims, discovery shafts, and the like, that we find 
it a little difficult to settle down to the more ordi- 
nary and less wonderful subjects of litigation in our 
eastern communities. Some of the law books of the 
new west are quite breezy and entertaining. There 
is, to be sure, a good deal of elaboration in the 
opinions on questions which are firmly and famil- 
iarly settled in the older communities this side the 
Alleghenies, and there is a perfectly surprising 
amount of statutory construction, all of which is 
characteristic of new communities. We have noted 
afew odd and amusing cases which we thought 
would give our readers some idea of the state of 
society in the bonanza country. 

In Kennon v. King, 2 Montana, 437, it was ruled, 
that it is a question for the court and not for the 
jury to decide whether the game of cards, usually 
denominated ‘‘ poker” is a game of chance and 
within the statute, requiring the keepers of houses 
where games of chance are played for money, to 
pay license therefor. In this case the court charged 
the jury that the game of “ poker,” as played with 
cards, is a game of chance. The court say: “ Juries 
cannot be permitted to pervert, vary, or change the 
established meaning or use of the English language. 
And it is improper to submit to a jury, upon the 
testimony of witnesses, the meaning of an unam- 
biguous word in common use. Experts may explain 
the meaning of ‘technical or ambiguous words,’ 
but the word ‘ poker,’ as applied to a game of cards, 
has, so far as we know, but one meaning, and its 
definition was correctly given in the instructions of 
the court. We see no reason for calling proof as to 
the meaning of this word, that would not apply, 
with equal propriety, to the words deed, lease, con- 
tract, river, city, church, or any word in general 
use, and whose meaning is universally understood.” 
Now it is a little singular that we do not find the 
word ‘‘ poker,” as a game of cards, in Webster’s 
dictionary of 1856, although it does appear, as an 
Americanism, in the edition of 1870. It is, there- 
fore, evident that the word in question is an inter- 
loper in the good society of the other words cited 
by the court. Besides, an accomplished card player 
at our elbow (we know nothing of the game our- 
selves) suggests that poker is not a game of chance, 
but rather a game of “cheek,” or ‘‘ bluff,” so to 
speak. This matter ought to be referred for final 
adjudication to General Schenck. But the judge 











ought not to associate the word ‘‘ church ” with the 
word “ poker.” 

In Milligan v. Jefferson County, 2 Montana, 5438, 
it is held that calves are not heifers or steers. The 
court announce the point at issue as follows: ‘‘ Are 
sucking calves the subject of taxation under the 
revenue act?” The court continue: ‘‘It is urged 
that the sixteenth section of the act qualifies the 
foregoing provisions and excludes calves from tax- 
ation until they are one year old. It is said that 
calves under one year of age are not specified in the 
list. There is no specification of calves. ‘“ Heifers 
and steers between one and two years old” are 
specified. Does the term “heifers and steers” 
include calves? A heifer is a young cow. Web- 
ster’s Dict. In defining the word ‘‘ yearling,” 
Webster uses as an illustration the term ‘‘ yearling 
heifer.” A heifer is a young cow which has not 
had a calf. 1 Bouv. L. D., tit. ‘‘ Heifer.” A 
steer is “especially a castrated taurine male from 
two to four years old.” Webster’s Dict. Accord- 
ing to Webster, the Legislature used a proper phrase 
in speaking of heifers between one and two years 
old, and an improper one in referring to steers of 
that age. Our statute provides that “ all words and 
phrases shall be understood and construed accord- 
ing to the approved and common usage of the lan- 
guage.” Cod. Sts. 389, § 1. Taking this as a 
guide, I am sure that the term “heifer” or “steer” 
nowhere includes calf. The words describe ani- 
mals of the bovine species which have advanced to 
an age beyond that of a calf. When one of these 
animals has reached the age of one year, in this ter- 
ritory, it is usually called a yearling; and if a more 
definite description is desired, it is termed a year- 
ling heifer or a yearling steer. This is probably the 
manner in which our legislative assembly intended 
to classify cattle of that age, and calves would not 
properly come under the head of “heifers and 
steers between one and two years old.” 

In Charles v. People’s Insurance Company, 3 Colo- 
rado, 419, we find it decided that it is not com- 
mendable practice to stop the trial of a cause, and 
adjourn it, on the ground that the plaintiff is intox- 
icated. We have a suspicion that adherence to this 
doctrine would put a good many plaintiffs in Colo- 
rado at a disadvantage. 

Before we went west (in manner and form afore- 
said) we had been led to suppose that they did not 
tolerate actions of libel, slander, and assault and 
battery out there, but that if any gentleman 
deemed himself libeled, slandered, or assaulted and 
battered, he usually took the administration of the 
law into his own hands, and shot the offender at 


the first convenient opportunity. But we find a 


libel case, Downing v. Brown, 3 Colorado, 571, and a 
most aggravated one too, the offender being the 
editor of the Denver Tribune, and having published 
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in his newspaper the ‘‘ following false, scandalous, 
malicious, and defamatory matter, of and concern- 
ing the plaintiff, to wit: 
‘My conscience (meaning the conscience of the said plain- 
tiff) hath a thousand several tongues, 
And every tongue brings in a several tale, 
And every tale condemns me (meaning the said plaintiff) 
for a villain. 
Perjury, foul perjury in the highest degree; 
Murder, stern murder, in the direst degree; 
All several sins, all used in each degree; 
Throng to the bar crying all, Guilty! Guilty!’ 
—{Richard III. 

And yet Jack Downing (meaning the said plain- 
tiff) affects to laugh with a low guttural sound, 
thus: Ha! ha!! ha!!! ‘Thereby then and there 
meaning that the said plaintiff was and is guilty of 
the crime of perjury, and that he, the said plaintiff, 
being arraigned at the bar of his own conscience, 
had then and there pleaded guilty to the charge of 
the crime of perjury.” 

Another count charged that the imputation was 
murder. The same editor had also pleasantly alluded 
to the plaintiff as a second ‘‘Boss Tweed” and 
a ballot-box stuffer. In spite of all this abuse the 
defendant had a verdict, So, it seems, it would 
have been more effectual for the plaintiff to have 
whipped or shot the editor. But the court set aside 
the verdict on technical grounds, and the plaintiff 
has another chance. 

Again, in Moynahan v. People, 3 Colorado, 367, 
an indictment for the murder of Patrick Fitz Pat- 
rick, where the true name was Patrick Fitzpatrick, 
was held fatally defective. The court observed: 
‘* Suppose the indictment to charge larceny of the 
goods of John King Mann, when in truth the name 
of the owner is John Kingman, or an assault upon 
William Green Field, or Henry Young Blood, where 
the surname of the injured person is, in fact, Green- 
field or Youngblood; no one would for a moment 
suppose that a conviction upon such averment and 
such proof could be supplied. The surname of the 
deceased, as proven at the trial, is of similar forma- 
tion with some of those which I have instanced. 
The first syllable was originally, it is believed, a 
mere prefix, the paternal name retaining independ- 
ent form, and conveying a distinct idea, At the 
present day, however, the two are invariably writ- 
ten, pronounced and accepted as one name. I am 
unable, at least, to find in the voluminous tables of 
cases which accompany the digests of the reports of 
this country, or in any of the gazetteers, directo- 
ries, or tables of names, which are accessible to me, 
any instance where they are written as the name of 
the deceased person is written in this indictment. 
Moreover, what here appears to be written as the 
middle name is occasionally found as a Christian 
name. It has also attained to the dignity of a sur- 


name, and, with a various orthography, is borne by 
a family which appears to be widely disseminated, 
as, if necessary, may be established by reference to 





the judicial reports. Commonwealth v. Fite, 11 
Mass, 540; Brown vy. Fite, 18 N. H. 288; Alden v. 
Fitts, 12 Shep. 288; Fitts v. Cook, 5 Cush. 596; 
Boston v. Fitz, 4 id. 365; Kendall v. Fitte, 2 Foster; 
Fitts v. Fitts, 14 Texas, 443; Harwell v. Fitts, 20 
Ga, 723; Fitts v. Brown, 20 N. H. 893; Little v. 
Fitts, 33 Ala. 343; Fitts v. Whitney, 82 Vt. 589; 
Moore v. Fitz, 15 Ind. 43; Robbins v. Fite, 83 N. Y. 
420; Fite v. Minnesota, ete., R. R. Co., 11 Minn. 414; 
Fitz v. Reichard, 20 La. Ann. 549; Fitts v. Davis, 
42 Ill. 391; Fitts v. Morse, 103 Mass. 164. The 
name which follows is also a well known family 
name.” Possibly the court might have been dis- 
posed to hold differently if they had recalled the 
fact that the prefix “Fitz” means ‘‘son,” and so, 
in whatever shape it is written ‘‘ Fitzpatrick ” 
means ‘‘son of Patrick.” 

In Eldred vy. Malloy, 2 Colorado, 320, it was held 
that a promise to pay a sum of money upon the con- 
dition that a railroad should be built to a place 
named on or before a specified day, is void as a 
wager. The court sternly observe: ‘‘The courts of 
this territory have enough to do without devoting 
their time to the solution of questions arising out of 
idle bets made on dog and cock fights, horse races, 
the speed of ox trains, the construction of rail 
roads, the number on a dice or the 'character of a 
card that may be turned up. If we enter upon the 
work of settling bets made by gamblers in one case, 
especially on the time when the Colorado Centra) 
railroad reaches Golden, or when it will reach 
Georgetown, we may well despair of ever finding 
time for the dispatch of those weightier matters 
which affect the personal and property rights of the 
respectable people in this territory. If the gate is 
once opened for this kind of litigation, it is more 
than probable that we may be overrun with ques- 
tions arising out of bets, The spirit of our laws 
discouvtenances gambling. Penalties are prescribed 
against gaming, and I can see uo difference in prin- 
ciple in the bet that the faro dealer will turn up a 
jack the next turn, and the bet that the railroad 
will be built to Table Mountain in so many days.” 

Our fear that there is a vein of irreligion in the 
western judges, excited by the association of the 
word ‘‘ church” with the word “ poker,” in the case 
on which we have commented, is confirmed by the 
following passage from Western Union Telegraph Oo, 
v. Hyser, 2 Colorado, 161: ‘‘We recognize the fact 
that corporations enter into almost all the concerns 
of life, political, financial, eleemosynary. They 
build churches, erect colleges, construct railroads, 
operate mines, run newspapers, distribute charities, 
and in some instances claim to be the sole custodians 
of the keys that unlock the gates of glory.” 

The editor of the Rocky Mountain News, as well as 
he of the Denver Tribune, must be a little careful of 
his utterances. Mr. Martin sued Mr. Byers, the 
News man, for publishing of a jury, of which Mr. 
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Martin had been a member, the following: ‘‘ We 
are not a little surprised at Judge Wells’ lenient 
charge in the case. We are still more so at the in- 
famous verdict of this jury. * * * We cannot 
express the contempt which should be felt for those 
twelve men, who have thus not only offended pub- 
lic opinion, but have done injustice to their oaths.” 
It was held that Mr. Martin might reasonably claim 
one-twelfth of this reprimand as intended for him- 
self, and maintain an action of libel. 


——— 
THE EXTRADITION LAW OF PENNSYLVANIA. 
BY SAMUEL T. SPEAK, D. D. 


HE act of the Legislature of Pennsylvania, approved 
May 24, 1878, and entitled ‘“‘An act to regulate 
proceedings under requisitions upon the Governor of 
this Commonwealth for the apprehension of fugitives 
from justice,” provides, in its first section, that, in 
cases in which such fugitives are, upon the conditions 
specified, to be arrested for the purpose of delivery to 
the demanding State or Territory, it shall be the duty 
of the Governor ‘‘ to issue and transmit a warrant for 
such purpose to the sheriff of the proper county, or 
other officer authorized by law to execute warrants, in 
which the requisition describes the party or parties to 
be residing or domiciled.” 

The second section declares that the party so arrested 
shall be taken before a judge of a court of record, who 
shall inform him that, if he claims not to be the party 
mentioned in the requisition, indictment, or affidavit, 
he may have a writ of habeas corpus upon filing an 
affidavit to this effect, with the provision that “the 
investigation and hearing under said writ shall be lim- 
ited to the question of identification, and shall not enter 
into the merits or facts of the charge, or indictment, or 
information accompanying or referred toin the requi- 
sition,’’ and with the further provision that if the judge, 
after hearing the case, shall find the person arrested to 
be the one so mentioned, he shall order his delivery to 
the agent of the State or Territory from which the de- 
mand proceeds. 

In the seventh and last section it is provided that 
“any act or parts of acts inconsistent herewith are 
hereby repealed.’”’ This abrogates so much of the act 
of February 18, 1857, in regard tothe writof hubeas 
corpus, as provided that the writ should not ‘extend 
to discharge out of prison ’’’ any person, who is charged 
with crime in any other State, ‘‘and who, by the Con- 
federation, ought to be delivered up to the execu- 
tive power of such State.”’ It also abrogates so much 
of the act of March 31, 1860, in relation to crimes and 
criminal procedure, as contained the same provision in 
legal effect, with the substitution of the words, ‘ the 
Constitution of the United States,” for the words, ‘‘the 
Confederation,’’ as found in the act of 1785. See 
Brightly’s Purdon’s Digest, vol. 1, pp. 756, 388. 

In the act of 1878 the writ of habeas corpus is made 
available to any person arrested in Pennsylvania by 
the executive warrant, on the charge of being a fugitive 
from the justice of another State or Territory, for 
the purpose of judicially settling the question of iden- 
tity before actual delivery, provided the party arrested, 
upon being brought before the proper judge, files an 
affidavit to the effect that he is not the person men- 
tioned in the requisition, indictment, or affidavit. The 





act, in express language, confines the judicial proceed- 
ings to the determination of this single question, and 
excludes all inquiry into “the merits or facts of the 
charge, or indictment, or information accompanying 
or referred toin the requisition.” 

In Ex parte Butler, reported in the ALBANY Law 
JOURNAL, vol. 18, p. 369, the constitutionality of this 
act was considered by the Common Pleas of Luzerne 
County, Penn., October 28, 1878. Judge Handley held 
the law tobe constitutional, with the exception of 
“that portion of the second section which limits the 
rights of the accused tothe mere question of identity 
when brought before a judge of a court of record on 
habeas corpus.’’ The reason for this exception is given 
in the following words: ‘*The rights or liberty of an 
American citizen, when charged with an offense against 
the laws of the land, cannot be limited to the simple 
question of identification. His rights are, and his lib- 
erty is, based upon abroaderand more firm foundation 
in the social compact than that of identity.’’ Content- 
ing himself with this general statement, and holding 
the act to be unconstitutional in the particular specified, 
the Judge disregarded its limitation upon his jurisdic- 
tion, and, on the ground ofan alleged defect in the 
warrant of the Governor of Pennsylvania, issued in 
pursuance of a requisition made by the Governor of 
New Jersey for the arrest and delivery of Butler as a 
fugitive criminal, discharged the prisoner from cus- 
tody. 

This case raises two questions. The first is, whether 
the exception made by Judge Handley to the validity 
of the law is welltaken. There certainly is no ground 
for the exception in the common-law doctrine of the 
writ of habeas corpus, for the plain reason that this 
doctrine, be it what it may, and every thing else resting 
simply on common law, may be modified or altered by 
legislative enactment. The common law, in and of it- 
self, is not superior to the will of a State Legislature. 
Its rules and remedies may be, and often have been, 
changed by that will. The New York Court of Ap- 
peals, in the recent case of Bertholf v. O' Rielly, ALBANY 
Law JOURNAL, vol. 18, p. 393, said: ‘‘ The Legislature 
of a State may alter or repeal the common law.” 
Except as the principles of this law are incorporated 
in a State constitution, they have no authority which 
the legislative will may not set aside; and when they 
are thus set aside or modified, they are superseded by 
positive statutes. 

Judge Cooley, in his Constitutional Limitations, 
fourth ed., p. 210, lays down the following doctrine in 
regard to the constitutionality of laws: ‘‘ When a law 
of Congress is assailed as void, we look in the National 
Constitution to see if the grant specified is broad enough 
to embrace it; but when a State law is attacked on the 
same ground, it is presumably valid in any case, and 
this presumption is a conclusive one, unless, in the 
Constitution of the United States or of the State, we 
are able to discover that itis prohibited. * * * Con- 
gress can pass no laws but such as the Constitution 
authorizes, either expressly or by clear implication, 
while the State Legislature has jurisdiction of all sub- 
jects on which its legislation is not prohibited.” 

In Sill v. Corning, 15 N. Y. 303, the court said: ‘* The 
law-making power of the State recognizes no restraints. 
and is bound by none, except such as are imposed by 
the constitution.” The theory of the courts is that the 
legislative department of the State governments pos- 
sesses all legislative powers, except such as are expressly 
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or by implication prohibited in either the Constitution 
of the United States or in State constitutions. These 
powers are not matters of specific enumeration. Like 
the powers of the British Parliament, they cover the 
entire field of legislation, with those exceptions that 
are constitutionally made. 

There certainly is nothing in the Constitution of the 
United States that prohibits a State Legislature from 
providing by law that the inquiry, in the case of a 
fugitive criminal brought before a court on habeas 
corpus, “shall be limited to the question of identifica- 
tion;” and, hence, that part of the act of 1878 to 
which Judge Handley took exception is not unconsti- 
tutional on this ground 

The constitution of Pennsylvania, in article 1, sect. 
14, declares that ‘‘the privilege of the writ of habeas 
corpus shall not be suspended, unless when, in time of 
rebellion or invasion, the public safety may require 
it;” and, in article 5, sect. 3, it granis to the judges of 
the Supreme Court of the Stute “original jurisdiction” 
of habeas corpus. These are the only clauses of that 
constitution that relate to this writ at all; and mani- 
festly neither of them prohibits the enactment of a 
law, not suspending the privilege of the writ, but 
simply regulating the proceedings and jurisdiction in 
a case for which the writ is expressly provided. 

Nothing is more common in the legislative history 
and practice of the State governments than the regu- 
lation of this writ by express statutes; and unless there 
be something in these statutory regulations forbidden 
by their respective constitutions, no one has ever sup- 
posed them to be unconstitutional. The courts that 
shall have power to issue the writ; the persons who 
shall be entitled to prosecute such a writ, and those 
who shall have no such right; the proceedings to be 
had when the writ has been issued; the matters to be 
set forth in the application, and the character of the 
return to be made — these and the like, and, in gene- 
ral, the whole subject, are left to the sound discretion 
of the legislative will. It is for that will to settle the 
various questions that relate to the writ of hubeas 
corpus, and for courts to apply the rules thus estab- 
lished to the specific cases that come before them. This 
is the general principle of American jurisprudence. 

Statute law in the State of New York, for example, 
secures the writ of hubeas corpus to ‘every person 
committed, detained, confined, or restrained of his 
liberty, within this State, for any criminal or supposed 
criminal raatter, or under any pretense whatsoever ;”’ 
and yet this same law so qualifies this general provision 
as to exclude therefrom all “persons committed or 
detained by virtue of any process by any court of the 
United States, or any judge thereof, in cases where 
such courts or judges have exclusive jurisdiction under 
the laws of the United States, or shall have acquired 
exclusive jurisdiction by the commencement of suits 
in such courts,’’ and also all ‘‘ persons committed or 
detained by virtue of the final judgment or decree of 
any competent tribunal of civil or criminal jurisdic- 
tion, or by virtue of any execution issued upon such 
judgment or decree.” Edmonds’ Stat. at Large, vol. 2, 
p. 583. The General Statutes of Massachusetts, chap. 
144, contain similar provisions as to those who are, 
and those who are not, entitled to this writ, witha 
series of specific regulations relating to the whole 
matter of jurisdiction and procedure. Like provisions 
are found in the statute law of New Jersey. Revision 
of New Jersey, 1877, p. 468. 





No one doubts whether such legislation in respect to 
the writ of habeas corpus is constitutional; yet it is in 
kind, in the basis upon which it rests, in the power 
which it assumes, and the subject-matter to which it 
refers, analogous to that part of the Pennsylvania law 
which Judge Handley declared to be null and void. 
The legislation thus excepted to, and by the Judge 
treated as of no binding force, simply regulates the 
habeas corpus remedy in the case specified, securing the 
right to the writ, and defining the jurisdiction to be 
exercised under it; and this is precisely what legisla- 
tive statutes are doing in every State of the Union. 

The theory of the law is that the Governor of Penn- 
sylvania, subject to the conditions specified therein, 
shall, in cases of extradition upon the requisition of 
the Governor of another State or Territory, be the sole 
judge as to whether these conditions are present in a 
given case; that, if present, he shall issue his warrant 
forarrest and delivery in the manner prescribed; and 
that the only question, under a writ of habeas corpus 
provided for by the law, over which a court shall have 
any jurisdiction in the premises, is the single one re- 
lating to identity. The Legislature has asmuch power 
thus to limit the jurisdiction of the courts of Pennsyl- 
vania as ithas to legislate on the subject at all, or to 
regulate by law the privilege of the writ of habeas 
corpus. 

The second point in the deliverance of Judge Handley 
relates toa question of procedure. Having decided to 
disregard the limitation of his jurisdiction imposed by 
the law of Pennsylvania, he also decided to enter upon 
the general inquiry whether the prisoner ought to be 
discharged. ‘The result was that he did discharge him 
and thus vacated the warrant of Governor Hartranft 
under which he was held in custody. 

The contents of this warrant, as stated in the deliv- 
erance of the Judge, are the following: 1. That “it has 
been represented to him (Governor Hartranft] by his 
Excellency, George B. McClellan, Governor of the 
State of New Jersey, that said Butler stands charged 
with the crime of obtaining money by false pretenses, 
committed in the county of Passaic, and that the 
said Butler has fled from justice in that State and 
taken refuge in the State of Pennsylvania’’; 2. That 
“the said Governor’ has, “in pursuance of the 
Coustitution and laws of the United States, de- 
mauded of the said Hartranft that he should cause 
the said Butler to be arrested and delivered to 
Henry McDonald, who is duly authorized to receive 
and convey the said Butler back to the State of New 
Jersey, there to be dealt with according to law’’: 3. 
That “ the said representations and demand ”’ are “ ac- 
companied by a copy of the indictment aforesaid, 
which is certified as authentic by the said Governor, 
and is now on file in the office of the Secretary of the 
Commonwealth”; 4. That “the sheriff of Luzerne 
County is, therefore, authorized and required to exe- 
cute this warrant in accordance with the act” of May 
24, 1878. 

The only objection to this proceeding that appears 
in the deliverance of Judge Handley, relates to the 
warraut of Governor Hartranft; and this, so far as the 
statement shows, consists wholly in the fact that, in 
his opinion, ‘‘the Governor’s warrant fails to show 
upon its face whether Mr. Butler bas violated any 


of the statute laws or common law of New Jersey,” and 
does not “state that obtaining ‘money by false pre- 
tenses is made a crime by the law of New Jersey.” 
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In commenting on this alleged failure, the Judge re- 
marks : “It would be a dangerous precedent if it 
should be held that a man could be deprived of his lib- 
erty and removed to another State upon an accusation 
so vague and unsatisfactory as that contained in the 
warrant in this case.” ‘‘The offense should be dis- 
tinctly and plainly charged in the warrant of arrest, 
and the law, if there be one, of the State controlling 
such charge referred toin some manner.”’ 

There is here no reference whatever to the indict- 
ment, and no criticism upon it, as to its form or sub- 
stance, that charged “the crime of obtaining money 
by false pretenses,”’ and presumably set forth the facts 
constituting that crime, a certified copy of which had 
accompanied the requisition made by Governor Mc- 
Clellan, and was “on file in the office of the Secretary 
of the Commonwealth,” and, therefore, within reach 
of judicial cognizance. This copy of an indictment, 
found against the accused in New Jersey, was the 
legal ground, in connection with the requisition, upon 
which Governor Hartranft acquired jurisdiction of the 
case, and upon which he proceeded in issuing his war- 
rant; and this fact appeared in the contents of the 
warrant itself. Judge Handley, however, discharged 
the prisoner because the warrant was insufficient in 
its statements with respect to the crime specified in 
the indictment, without a word of comment upon that 
indictment, or even a reference to it as a part of the 
case before him. 

Is there any thing in the law which required the 
Governor of Pennsylvania, in order to the issue of a 
valid warrant for the arrest of a fugitive criminal, to 
say in that warrant that the crime allegedin the au- 
thentic copy of the indictment upon which the pro- 
ceeding was taken, is an offense against the laws of the 
State demanding the fugitive, or which required him 
to refer to or specify the law violated by the crime 
charged? Nothing whatever. The law of Congress 
declares that, the requisition being made, and a certi- 
fied copy of the indictment or affidavit, charging the 
crime, being produced,”’ it shall be the duty of the 
executive authority of the State or Territory to which 
such person has fled to cause him to be arrested and 
secured,” etc. Thelaw of Pennsylvania authorizes the 
Governor of that State to issue his warrant for the 
arrest and delivery of the person demanded as a fugi- 
tive from justice, ‘provided that the said requisition be 
accompanied with a certified copy of the indictment 
or information from the authorities of such State or 
Territory, charging such person with any crime in such 
State or Territory.” 

There is not a word, or even the remotest implication, 
in either law, to show that the warrant of arrest, in 
order to be valid, must give the details of the crime, or 
declare that a crime has been committed against the 
demanding State or Territory. Neither law regards 
the warrant as being the charge of crime, and neither 
fixes the form of this warrant or defines what shall be 
contained in it. Any form, properly attested, if it 
states the fact of the demand accompanied with a cer- 
tifled copy of the indictment or affidavit charging the 
crime, meets the requirements of law. The charge of 
criminality is not made by the warrant, but by the in- 
dictment, or affidavit. The warrant is simply a legal 
order for the arrest of the accused party, depending 
for its validity upon the certified copy of the indict- 
ment or affidavit with which the requisition is accom- 
panied. Jt need not express any opinion as to whether 








a crime has actually been committed, or as to whether 
the acts alleged in the indictment or affidavit consti- 
tute a crime against the laws of the State or Territory 
making the demand. And yet Judge Handley, in this 
case, treated the warrant of Governor Hartranft, as if 
it were in fact the charge of the crime, and as if it were 
incumbent upon the Governor to set forth in the war- 
rant the facts constituting the offense specified in the 
indictment. There is no authority of law for this view. 

Chief Justice Taney, in Kentucky v. Dennison, 24 
How. 66, having said that the charge of crime must be 
made “in the regular course of judicial proceedings,” 
in order to give the right to make a demand, added: 
“And it was equally necessary that the executive au- 
thority of the State upon which the demand was made, 
when called on to render his aid, should be satisfied by 
competent proof that the party was socharged. This 
proceeding, wheu duly authenticated, is his authority 
for arresting the offender.” 

“The competent proof,’’ here referred to, is the cer- 
tified copy of the indictment or affidavit charging the 
crime; and this is entirely distinct from the warrant 
of arrest issued upon the basis thereof. This “* proof’’ 
being furnished, the authority for the warrant is fur- 
nished. And, moreover, the warrant resting upon 
this “ proof” and referring to it, is legal, provided the 
“proof "’ itself is legal. To inquire whether the war- 
rant on its face sufficiently charges the crime is to 
raise an entirely irrelevant issue. The question as to 
whether a crime has been properly charged, if raised 
at all, should be raised in respect to the certified copy 
of the indictment or affidavit on which the warrant 
is based. If there be no such copy, then there is no 
authority for the warrant; and if there be one, then the 
question may arise whether it sustains the warrant, and 
this, in a case of habeas corpus, with jurisdiction to con- 
sider the matter, would be a proper question fora court 
to determine. 

In The Matter of Clark, 9 Wend. 212, the court held 
that ademand by the executive of the State from 
which the fugitive had fled, acopy of the indictment 
found or affidavit made before a magistrate, charging 
the fugitive with having committed the crime, and 
the certification of this copy as authentic by the execu- 
tive making the demand, fulfilled all the require- 
ments of the law, and that a warrant, issued in these 
premises for the arrest of the accused, is “‘ properly 
issued,’’ and hence that the party, thus arrested, ‘is 
legally restrained of his liberty.’’ The warrant of 
Governor Hartranft, upon its face, showed the presence 
of all these conditions, and hence showed a compliance 
with the law. The demand was made; a copy of the 
indictment charging the crime was furnished ; and that 
copy was certified as being authentic. This, according 
to the ruling in Clark’s case, ought to have been con- 
clusive with Judge Handley, unless, upon examining 
the indictment, he found it to be essentially defective, 
and hence not a legal charge of crime. 

In The Matter of Briscoe, 51 How. Pr. 422, the court 
held ‘‘ that the indictment produced is sufficient evi- 
dence that the party is charged with a crime known 
to the laws of Georgia, and that no valid exception to 
the order of the Governor exists on this ground.” 
This is equivalent to saying that an indictment, legal 
in its form and substance, settles the question of a 
crime for the purpose of the executive warrant of 
arrest and surrender. So, also, in the State v. Schlemn, 
4 Harring. 577, the court laid down the doctrine that 
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if ‘‘the provisions of the act of Congress of 1793 have 
been complied with’’in making the demand, and the 
executive warrant of arrest has been issued in pursu- 
ance thereof, and if this ‘fact is shown by the return 
and by the warrant of the executive authority under 
which the fugitive has been ,arrested, it constitutes a 
just and legal cause for his imprisonment and deten- 
tion,” and, of course, a conclusive reason why he 
should not be discharged on habeas corpus. In Davis’s 
Case, 122 Mass. 324, it was held that ‘‘the warrant of 
the Governor of the Commonwealth is prima facie evi- 
dence, at least, that all necessary legal prerequisites 
have been complied with, and, if the previous proceed- 
ings appear to be regular, is conclusive evidence of the 
right to remove the prisoner to the State from which 
he fled.” 

In The People ex rel. Lawrence v. Brady, 56 N. Y. 
182—a case to which Judge Handley referred — the 
question before the court was “whether the papers 
presented to the executive of this State, and upon 
which the rendition of the relator as a fugitive from 
justice was demanded, were in form and substance 
sufficient to authorize the issuing of the executive war- 
rant under which the relator was held.’’ This question 
the court answered in the negative, aud hence dis- 
charged the prisoner, not because the warrant of ar- 
rest did not with sufficient distinctness and plainness 
charge the crime, but because the affidavits, on the 
basis of which the warrant was issued, did not properly 
set out ‘‘the false pretenses,’’ and did not in fact 
“contain a charge of crime.’’ The court held that 
allegations, so defective as those made in these affida- 
vits, would not cons-itute a valid indictment. 

This case clearly furnishes no precedent for the rul- 
ing of Judge Handley, since his ruling related to the 
warrant of arrest,and took no judicial notice what- 
ever of the-indictment upon which the warrant pro- 
ceeded, and to which it referred. For aught tbat 
appears, the indictment, in both form and substance, 
was exposed to no legal objection; and if so, then it 
justified the warrant, and it was sufficient in that 
warrant to refer tu the crime charged in the indict- 
ment, without stating in detail the facts constituting 
the crime, or expressing an opinion in regard to them, 
Thecharge of crime by a proper indictment legally 
presumes that the acts charged are criminal by the 
laws of the State or Territory from which the charge 
proceeds. So the judges of the Supreme Court of 
Maine thought in 1837. See 6 Amer. Jurist, 226. 

The conclusion from this review of the case of Ex 
parte Butler is two-fold. Inthe first place, the court 
exceeded its power by assuming a jurisdiction which 
had been denied to it bya valid law; and in the second 
place, it did not, even conceding the jurisdiction, exer- 
cise it according to law. It discharged from custody 
an accused party that, by the law of Pennsylvania and 
by the law of Congress, ought, so far as the merits of 
the case appear in the deliverance of Judge Handley, 
to have been surrendered in pursuance of the requisi- 
tion made by Governor McClellan. [f the Judge had had 
jurisdiction in the case beyond the simple question of 
identity, as he had not, and if he had examined the 
legal papers on which the warrant of arrest was issued, 
as he does not appear to have done, and if, upon such 
examination, he found these papers for any legal reason 
insufficient to authorize and sustain the warrant, then 
the conclusion would be different. No such facts, 
however, appear in this case. 





REAL ESTATE PARTNERSHIPS —BOND AND 
MORTGAGE OF ONE PARTNER. 


NEW YORK COURT OF APPEALS, NOVEMBER Ll, 1878. 


WILLIAMS V. GILLIES, APPELLANT. 


Defendant and G. agreed between themselves to purchase 
certain real estate on joint account; each to contribute 
his proportion of the purchase-money and to divide the 
profits. The deed was made to G., who gave backa 
bond and mortgage for a portion of the purchase- 
money. Held, that defendant was not liable on the bond. 

PPEAL from a judgment for deficiency. The facts 


appear in the opinion. 


James M. Fisk and William H. Arnoux, for appel- 
lant. 
Fred. N. Kellogg, for respondent. 


Cuurcn, C. J. This appeal is on behalf of the de- 
fendant Gillies, and is from a judgment for deficiency, 
arising on a sale under a foreclosure of a mortgage exe- 
cuted by one Dobbs to the plaintiff's testator to secure 
the balance of purchase-money upon the sale and pur- 
chase of several unimproved lots in the city of New 
York. The mortgage was given to secure a bond exe- 
ecuted by said Dobbs for such purchase-money. The 
defendant Gillies was charged by the Special and Gen- 
eral Term, on the ground that he was a copartner with 
Dobbs in the purchase, and was liable as an obligor of 
the bond. The complaint alleges partnership gener- 
ally, but claims that Gillies is personally liable for 
one-quarter of the deficiency upon the ground that he 
assumed the payment of that amount in a deed which 
he received of one-quarter interest in the premises. 
The judge, however, found against a delivery of the 
deed, and the only question is whether a liability ex- 
ists by virtue of a partnership. 

The judge finds that Dobbs and Gillies and one Ray- 
nor agreed to make the purchase on joint account on 
speculation, Kaynor to have half and Gillies and Dobbs 
one-quarter each; that Dobbs was to take the title and 
give back a bond and mortgage, and each was to con- 
tribute his proportion of the purchase-money from 
his individual means and divide the profits pro rata. 

To sustain this judgment requires the adoption of 
several propositions, all of which I find it difficult to 
approve. An existing partnership may purchase real 
estate with partnership funds and for partnership 
purposes, and it is immaterial in whose name the title 
is. It is regarded in equity, as between the partners 
and creditors, as personal estate. A trust results from 
the payment of the consideration with partnership 
funds in favor of the firm. It is also well settled that 
a partnership may exist for the purpose of dealing in 
real estate, and there is considerable authority and 
perhaps a preponderating weight of authority that 
such agreements may be proved by parol, without vio- 
lating the statute of frauds. The tendency of the de- 
cision in this State is in that direction, although the 
point had never been definitely settled by this court 
in a case where the question was necessary to the de- 
cision. 

I shall assume the validity of the parol agreement 
in this case, but in doing so it is not intended to affirm 
the proposition unqualifiedly that every parol agree- 
ment between two persons to purchase a specific par- 
cel of real estate and pay for the same from their in- 
dividual means, and take the deed in the name of one, 
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although with a view of selling it at a profit, is valid 
and binding, upon the ground that it constitutes a 
partnership in any commercial sense, and is therefore 
not violative of the statute of frauds. In some of the 
cases where this doctrine is held there were other cir- 
cumstances which obviated the objection, and there 
are respectable authorities against the doctrine. I cite 
a few of those examined on the question : Chester v. 
Dickerson, 54 N. Y.1; Briggs v. Patridge, 64 id. 471; 
Traphagen v. Bust, 67 id. 30; Smith v. Burnham, 3 Sum- 
mer, 435; Patterson v. Ware, 10 Ala. 447, 694; Bird v. 
Morrison, 12 Wis. 152; Story on Partnership, §§ 83, 
139, and cases cited; Parsons on Partnership, 368; Dale 
v. Hamilton, 5 Hare, 369; Buchan v. Sumner, 2 Barb. 
Ch. 336, 166; Patterson v. Brewster, 4 Edw. Ch. 
352, 364; Lind on Part. 83, and cases cited. 

Conceding a community of interest, and in some sense 
a partnership, it does not follow that all the incidents 
and liabilities of a commercial partnership attach. The 
transaction must be coustrued with reference to the 
character of the property and the legal rules applicable 
to it. The bond in question was executed by Dobbs 
in his individual name. Neither the name of Gillies 
appears in the bond, nor is there any thing appearing 
indicating that it was executed on behalf of or for the 
benefit of any other person. It isa general rule that 
in order to bind a firm upon an instrument executed 
by one of its members, it must be executed in the 
name of the firm, or, in other words, it must purport to 
be executed by the firm. Especially is this true in the 
cases of sealed instruments and promissory notes. See 
cases before cited: National Bank of Salem v. Thomas, 
47 N. Y. 15; Parsons on Part. 255; Parsons on Bills, 
130; City of Providence v. Miller, 11 R. I. 272; Story 
on Part., §8§ 102, 135, etc. 

This objection was sought to be overcome by the 
General Term, by the position that the individual 
name of Dobbs might be regarded as the agreed name 
of the firm for the purpose of executing the bond. If 
this was so we should at once encounter the rule that 
a@ conveyance or any act required to be by deed, the 
authority to execute it must be conferred by deed. 
Warrall v. Mann, 1 Seld. 229, 239; 12 Wend. 53, and 
note. This court has recently held that oral author- 
ity to enter into a contract to purchase lands would 
not bind the principal upon a contract entered into by 
the agent in his own name under seal. Briggs v. Part- 
ridge, 64. N. Y. 357. But with great respect I cannot 
concur in the view taken that the name of Dobbs can 
be regarded asthe firm name or that it represented 
any one but himself upon thisbond. There is nosuch 
finding, and no evidence to warrant such a finding. 
True, the finding is that Dobbs executed the bond with 
the consent and authority of Gillies and Raynor, but 
this does not necessarily imply that he was to execute 
it as their act. He was to execute it in his individual 
name, and all the facts imply that it was to be his indi- 
vidual act, in pursuance of the verbal ‘agreement by 
which they were to share in the profits. If we look 
at the evidence, it repels the ideaof a joint obligation, 
and tends to show that Gillies refused to take the deed 
and give the bond and mortgage, because he was un- 
willing to be bound. It is competent for copartners to 
agree to carry on the business of the firm in the name of 
an individual member. ‘The question in all cases is 
whether the name used and to which credit is given is 
that of the firm, ora name which the firm has adopted 
and used as a name to designate the partnership.” Na- 


tional Bank of Salem v. Thomas, 47 N. Y. 15. Per 
Allen, J. 

In Ontario Bank v. Hennessy, 48 N. Y. 545, under a 
copartnership agreement, where one of the members 
was to transact all the business of the firm, an agree- 
ment that the business was to be done in the name of 
that member was inferred. I do not complain of the 
propriety of the inference in that case, but it is left in 
doubt whether the court assented to it. One of the 
commissioners agreed to the judgment upon another 
ground, and a third one agreed to it, but it does not 
appear upon what ground; one dissented and one did 
not sit. Here was but a single act, that of taking 
title and securing the purchase-money, and the pre- 
sumption is that the name used in the bond, mortgage 
and deed was identical, and there is not the slightest 
circumstance tending to establish that the so-called 
firm intended to execute the bond any more than the 
mortgage, or take the title as tenants in common. The 
substance of the transaction was that Dobbs was to 
take title and give his bond and mortgage in his own 
name and representing himself and no one else; and 
this is not inconsistent with the agreement that Ray- 
nor and Gillies were to have an interest in the specu- 
lation. The question is who executed this bond, and 
upon this point the intention of the parties is material. 
2 Kent’s Com. 25. If the bond was not executed in 
the name of the firm, nor with the intention that it 
should be their act, can the vendor claim any rights 
against the others? Ithink not. He transferred the 
land to Dobbs and received $5,000 in cash and a mort- 
gage upon the premises, and the individual bond of 
Dobbs, to secure the balance of the purchase-money. 
This was the security which he bargained for and re- 
ceived and intended to accept. So far as he gave credit 
to any one it}was to Dobbs. It is probable, if not pre- 
sumable, that he knew all the facts. Raynor was his 
son-in-law and broker who negotiated the sale. I think 
the case fairly shows that all the parties, including the 
vendor, intended the transaction to be precisely what 
it purports on the face of the papers, and that neither 
of them intended or supposed that any one was liable 
upon the bond but Dobbs. Raynor afterward became 
liable for the proportion of the boud represented by his 
interest under the parol agreement, by accepting a deed 
assuming such liability, but Gillies refused to accept 
the deed tendered him for his interest and assume that 
proportion of the bond and mortgage, and judgment 
was not even asked against them as co-obligors. The 
liability based upon partnership seems to have been 
an afterthought. It is only by artificial and unnatu- 
ral construction and inference, changing the real char- 
acter of the transaction from what it was, that the lia- 
bility of Gillies can be established, and I do not think 
there is any legal warrant forit. Whatever validity 
there may be in the verbal agreement, it was an agree- 
ment inter sese, with which the vendor had no con- 
cern and which he cannot avail himself of. 

The conclusion of the Vice-Chancellor in Patterson 
v. Brewster, 4 Edw. Ch. 364, where a similar attempt 
was made, is appropriate here. He said: ** The court 
must therefore intend that he made the contract to 
sellon the personal responsibility of Wetmore and 
Havens and upon the mortgages by way of further se- 
curity. He must not complainif no other or better 
remedy than the securities which he holds can afford 
him.’’ The payments upon the bond and mortgage by 





Gillies may tend to confirm the verbal arrangement 
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that he was to have an interest, but they have no effect 
in changing the character of the bond from an individ- 
ual toa joint obligation. They are as consistent with 
the former as the latter. I am unable to find any 
principle or precedent which will justify a court in 
holding Gillies personally liable as a joint obligor of 
this bond. The judgment to that extent must there- 
fore be reversed. 

All concur, Miller and Earl, JJ., absent at argu- 


ment. 
——__>___—_- 


LIABILITY OF NATIONAL BANKS FOR 
SPECIAL DEPOSITS. 


SUPREME COURT OF VERMONT. 


WHITNEY Vv. First NATIONAL BANK OF BRATTLE- 
BORO. 

National banks are not responsible for the safe-keeping of 
special deposits made according to usage, for the ac- 
commodation of depositors and with the knowledge 
and acquiescence of the bank directors, but without 
yrofit to the banks — the receiving of such deposits not 
eing authorized by the National Banking Act under 
which such banks are organized. 

ASE for negligence in keeping certain United States 

bonds. Plea, the general issue, and trial by jury, 

April term, 1876, Windham county, Ross, J., pre- 

siding. 

The case was first tried at the September term, 
1874, when a verdict was directed, pro forma, for the 
plaintiff, to which the defendant excepted, and the 
judgment was reversed by this court, and the cause 
remanded. 

The plaintiff testified that at some time in April, 
1868, he carried United States seven-thirty treasury 
notes to the defendant bank, and asked Waite, the 
cashier, if he would exchange them for five-twenty 
bonds; that Waite said‘he had none on hand, but would 
send and exchange them; that he went again to the 
bank on July 23, 1868, when Waite said he had made 
the exchange, and put eight five-twenty bonds for $500 
each in an envelope, and handed them to the plain- 
tiff, saying, ‘‘ You can leave them here if you choose,”’ 
upon which the plaintiff asked him ‘if they would be 
safe,” to which Waite replied, ‘‘ As safe as our prop- 
erty,” and that they kept nearly all the bonds in the 
village and adjoining towns; that nothing was said 
about the plaintiff's paying for the deposit, and noth- 
ing paid, but that Waite then wrote the plaintiff's 
pame on the envelope, put the bonds into the safe or 
vault, and gave plaintiff a receipt therefor, running as 
follows: 

‘“‘The First National Bank of Brattleboro, Brattle- 
boro, Vt., July 23, 1868. Received of J. D. Whitney 
four thousand dollars for safe-keeping, as a special de- 
posit. S. A. Waite, Cash.” 

The plaintiff further testified that in January, 1869, 
he went to the bank for his interest, and Waite asked 
him if he would take coupons or money, to which he 
replied that he would take the money; that Waite 
then said he would cut off the coupons at his leisure, 
and gave the plaintiff money from the counter, and 
the plaintiff went away, without seeing either the 
bonds or the coupons; that he also went for interest 
in July, 1869, when Waite took out a package of 
bonds, and asked the plaintiff if he wanted coupons 
or money, and cut off the coupons and paid him 
the money, which he took from the counter; that 
the plaintiff then noticed that the bonds were for 
$1,000 each, and spoke of it, when Waite said he 
wanted to use some smaller bonds, and took the lib- 





erty to exchange them; that in January and July, 
1870, he got interest as usual; that in January, 1871, 
Waite was not there, and plaintiff saw the book- 
keeper and told him he had come for his interest; 
that after some search the book-keeper found the 
bonds, cut off the coupons, and paid for them in gold 
and currency; that he never saw the bonds again; 
that on June8, 1871, he heard the bank had been robbed, 
and on the next day went to the bank and inquired 
for his bonds, and was then informed by Waite that 
they were gone; that he asked Waite to pay for them, 
but Waite said he could not, but that he would try to 
have the directors pay for them; that the bonds were 
never paid for nor returned. 

The plaintiff introduced several witnesses, defend- 
ant’s assistant cashier among others, whose testimony 
tended to show that Waite was accustomed, with the 
approval of the bank officers, to receive government 
bonds on special deposit, and keep them in the safe, 
without charge, and to give receipts therefor. To 
their testimony the defendant objected, but it was re- 
ceived; to which the defendant excepted. 

The plaintiff offered to show that, on a trial of an- 
other suit against the defendant for bonds deposited, 
Waite testified that there never was a bond left in the 
bank by anybody without a receipt being given for it; 
that he enjoined his assistants never to do otherwise; 
that they did business for their regular customers for 
the purpose of keeping a set of customers whose busi- 
ness could be made to pay; and that they liked to ac- 
commodate such men, and that in answer to a ques- 
tion as to how much they paid their customers for 
coupons, he answered: “ That depends altogether on 
how gold is; with gold steady at 1044, I have paid 10, 
because there was a steady market. There have been 
times when it was 15 that I have paid 124%, because the 
market was feverish.’’ To this evidence the defend- 
ant objected, and it was excluded; to which the 
plaintiff excepted. The plaintiff thereupon rested, 
it being conceded that the defendant was a bank duly” 
organized under act of Congress of June, 1864. 

The defendant offered no evidence, but claimed that, 
as it was a bank so organized, it was not liable for spe- 
cial deposits. 

The plaintiff requested the court, among other 
things, to charge that it was competent for a bank or- 
ganized under said act, with the consent of the bank’s 
directors, to receive from its customers United States 
bonds as special deposits for safe-keeping; that it was 
within the scope of the power of such banks to re- 
ceive depusits of such bonds from customers, to be 
returned in kind; that if Waite, as cashier, assumed to 
act for the defendant, took the bonds and deposited 
them in the defendant’s vault for safe-keeping, and 
the defendant, by its officers and servants, assumed 
control of them without informing the plaintiff that 
the bank assumed no responsibility and that the act of 
Waite was without authority, and that if the plaintiff 
deposited the bonds and permitted them to remain, 
believing that defendant could rightfully receive and 
had received them as a deposit, and relying upon 
Waite’s agreement to return them, the defendant 
could not excuse itself on the ground that Waite 
had no right to receive them; and that the usage ot 
the defendant and its cashier in that behalf should 
be regarded as raising the presumption that such 
usage had the approval of the defendant’s directors. 

The court refused so to charge, and refused to per- 
mit the plaintiff to go to the jury upon any question 
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of fact, but directed a verdict for the defendant; to 
which the plaintiff excepted. 


Davenport & Eddy, for plaintiff. 
Field & Tyler and E. J. Phelps, for defendant. 


Dounton, J. This case was before this court at the 
February term, 1875, in Windham county, and was 
there heard with the case of Wiley v. The First Na- 
tional Bank of Brattleboro, 47 Vt. 546, the same ques- 
tions being involved in both cases. 

Upon the first trial in the County Court, a verdict 
was directed, pro forma, for the plaintiff, and the case 
came to this court upon the exceptions of the defend- 
ant. The pro-forma judgment of the County Court 
was reversed, and the case remanded. It now comes 
into this court again upon the exceptions of the plain- 
tiff, the court below, at the last trial, having directed 
a verdict for the defendant. 

The case as now presented is substantially the same 
as before. The only difference between the case as then 
and now before the court is this: the plaintiff, upon 
the last trial in the County Court, produced several 
additional witnesses, whose testimony tended to prove 
that the cashier of the defendant bank was in the habit 
of receiving special deposits of United States govern- 
ment bonds for safe-keeping, and keeping them in the 
vault of the bank for the benefit of the owners or de- 
positors, without charge to them, and that such habit, 
or usage, was known to the directors, and not objected 
to by them. 

The defendant is a banking corporation, incorpo- 
rated pursuant to the act of Congress entitled, ‘‘ An 
act to provide a national currency,” etc., approved 
June 3, 1864. It was conceded by the learned counsel 
for the defendant, that if the bank had the power and 
anthority conferred upon it by the act of Congress to 
become a party to the alleged contract of bailment, 
as depository, then, by the act of its cashier in receiv- 
ing and keeping the bonds in question in the manner 

*it was done in this case, the bank became subject to 
the duties and liabilities of that relation to the 
plaintiff. 

This proposition was not questioned in Wiley v. 
Bank, supra. Wheeler, J., who delivered the opinion of 
the court in that case, says: ‘‘ There is no controversy, 
and could not probably be any, but that if the taking 
of these bonds to keep, as they were taken by the cash- 
ier, was within the scope of the corporate business of 
the bank, then the bank did become the depositary of 
them, and subject to the liabilities of that relation.” 
But we have uo occasion to consider or decide this 
question. The court held, when this case was before 
them in 1875, that the acceptance of such a bailment 
was beyond the scope of the corporate powers of the 
bank, and hence the defendant was not subject to the 
liabilities of a depositary of the bonds in question. 
It, therefore, follows that the usage of the cashier, 
with the approval of the directors, could not confer 
upon the bank this power. ‘The directors are trustees 
of the shareholders, and their authority is limited by 
the act of Congress in question, to such powers as are 
thereby directly conferred upon them, and such, in ad- 
dition thereto, as are necessarily incidental to the 
business of banking. 

Although this action is in form ex delicto, so far as it 
rests upon contract, it is governed by the same rules as 
though ex contractu; and it was so held in Wiley v. 
Bank, supra. 





The plaintiff had his choice of remedies between 
assumpsit and case. Hechose the latter; but the neg- 
ligence complained of, and for which he is seeking to 
recover in this suit, is an alleged breach of duty, which, 
it is claimed, the defendant impliedly agreed to per- 
form by accepting the bailment, so that, if there is any 
liability on the part of the defendant for such breach 
of duty, it arises from contract. Orange Bank v. 
Lamb, 3 Wend. 158; Legge v. Tucker, 1 H. & N. 509; 1 
Chit. Pl. (16th Am. ed.) 151; 2 id. (same ed.) 67; Gil- 
son v. Spear, 38 Vt. 355; Doran v. Smith, 49 id. 353. 
But if the alleged contract of bailment on the part of 
the defendant was ultra vires, it imposed no duty 
upon the defendant as bailee. And there being no 
evidence tending to show a conversion of the bonds 
by the bank, or that the bank received any benefit 
whatever from the bailment, the same question of law 
as to the authority of the bank to make the alleged 
contract by becoming the depositary of the bonds in 
question without charge, which is the pivotal point in 
this case as now presented, was decided in this same 
case when before the court in 1875. 

The fact that the cashier used the bonds deposited 
by the plaintiff, which were of the denomination of 
$500 each, and replaced them with bonds of the de- 
nomination of $1,000 each, was no conversion of the 
first-named bonds by the bank, there being no evi- 
dence that the bank either received any benefit from, 
or had any thing to do with, making the change. 
Foster v. Essex Bank, 17 Mass. 479. 

The plaintiff also waived all objection to this action 
of the cashier, by taking the coupons, and treating the 
substituted bonds as his own, without expressing any 
disapproval of such action. 

It has been repeatedly held by this court, that when 
a question of law has been once decided in a case, the 
court will not again consider it in the same case. 
Stacy v. Vt. Central Railroad Co., 32 Vt. 551; Wing 
v. Gleason, 36 id. 378; Rowan v. State Bank, 45 id. 
160. 

We might well stop here and affirm the judgment of 
the County Court. But avery able and ingenious ar- 
gument has been made by the learned counsel for the 
plaintiff to show that Wiley v. Bank, supra, ought to 
be overruled; and numerous cases have been cited 
which, it is claimed, are in conflict with it; amoug which 
are Foster v. Essex Bank, 17 Mass. 479; Coffey v. Bank, 
46 Mo. 140; Leach v. Hale,7 Am. Rep. 112; 31 Iowa; 
Scott v. National Bank of Chester, 72 Penn. 471; Na- 
tional Bank v. Graham, 79 id. 106, and Schley v. Chatta- 
hooche National Bank, an unreported Georgia case, 
not furnished us.* But owing to the importance of 
this question to the public, we thought it behooved 
us to examine the cases above cited, to which our at- 
tention was spcially called in the argument for the 
plaintiff. 

The case of Foster v. Essex Bank was ably reviewed 
by Wheeler, J., in Wiley v. Bank, supra, and is not 
in conflict with that case. The Essex Bank was in- 
corporated by that name, with power to contract; but 
there was no enumeration of its powers in its charter. 
It always had been the practice of the bank to receive 
special deposits of money and other valuable property 
with the knowledge and approval of the directors, as 
Was found by the special verdict of the jury. The 
court might, therefore, with propriety, hold as they 





* Thompson’s National Bank Cases, 379. 
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did, that the corporation, and not its officers, became 
the bailee of the special deposit of coin in question; 
but a large portion of the same having been fraud- 
uleutly taken from the bank by the cashier and con- 
verted to his own use, the bank being a mere depos- 
itary, the court also held that the bank was not liable 
to the depositor for the value of the coin so taken. 

Coffey v. Bank was an action brought to recover a 
special deposit of gold which the bank had converted 
to itsown use. No question was made as to the au- 
thority of the bank to become the bailee of special de- 
posits of this kind, and the bank was held liable, as it 
should have been, for the conversion of the gold to its 
own use. 

In Leach v. Hale, the cashier advertised that the 
bank would convert 7-30 United States government 
bonds into 5-20 bonds without charge. The plaintiff 
deposited in the bank 7-30 United States bonds to 
be converted into 5-20 bonds, and thereafter made a 
demand for the return of one or the other class of 
bonds, which was refused. The court held that the bank 
was not a mere mandatary, or bailee, acting without 
compensation, but was liable to the depositor for the 
value of the bonds, on its refusal to deliver them on 
demand; and that the business of receiving one class 
of United States bonds to be converted into another, is 
within the scope of the powers conferred upon na- 
tional banks by the act of Congress under which they 
are organized. The court say: ‘‘ The transaction, in 
the light we are now considering it, amounts to the 
deposit of certain securities, with an undertaking to 
return those of a different class, and was within the 
scope of the general business of the bank.’’ The court 
omitted to find, whether, in this particular instance, 
the bank received compensation, although they found 
that generally for such business it was in some form 
compensated. We should infer, although it is not 
stated, that the bank converted the bonds in question 
to its own use, which would make it liable in any 
event. We cannot see why converting one class of 
United States government bonds into another class, 
at the request of the owner, is not one of the “ inci- 
dental powers ’”’ specifically conferred upon national 
banks by the 8th section of the act of Congress in 
question, such bonds being “‘ evidences of debt.” 

In Scott v. National Bank of Chester, the court held 
that the bank, which was a mere depositary of United 
States government bonds, without special contract or 
reward, and having exercised the degree of care be- 
stowed on its own goods, was not liable for the larceny 
of the deposit, even by its own officers. It was as- 
sumed by the plaintiff that the bank itself was the 
bailee, instead of the officer receiving the bonds, and 
no question was made as to the authority or powers of 
the bank to become such bailee by the defendant's 
counsel, and the case does not show that this question 
was even considered by the court. 

The only case we have seen in which this exact ques- 
tion was raised, in conflict with Wiley v. Bank, is Na- 
tional Bank v. Graham, supra. In that case the facts 
are substantially the same as in the caseat bar. The 
court held that ‘‘the mere act of the cashier in re- 
ceiving the plaintiff's securities would not subject the 
bank to liability. But if the deposit was known to 
the directors, and they acquiesced in its retention, a 
contract reJation was created by which the defendants 
should be held bound.’”’ The court cited Foster v. Es- 
sex Bank, supra, as authority for the above proposi- 
tion, but made no allusion to the difference between 








the charter of the Essex Bank and the act of Con- 
gress under which the defendant corporation was or- 
ganized, as to the powers thereby respectively con- 
ferred upon each corporation. In the act of Congress, 
the powers of national banks are enumerated. This 
is not the case with the charter of the Essex Bank; 
and its powers were to be determined by implication 
and usage, and were, therefore, more or less dependent 
upon the action of its directors. Woodward, J., who 
delivered the opinion of the court in this case, Bank 
v. Graham, says: ‘‘The rule above stated has been 
uniformly applied by this court in cases involving the 
rights and duties of national banks. The principle 
announced in the recent New York and Vermont 
cases —The First National Bank of Lyons v. The Ocean 
National Bank, and Wiley v. The First National Bank 
of Brattleboro — has never been adopted here, so far as 
it is in conflict with the rule. If the question here 
had grown out of an act prohibited by law, the prin- 
ciple of these recent authorities would be applicable, 
as it was applied in Fowler v. Scully, 72 Penn. 456; 
but the question arises out of an act which has been 
neither directly nor impliedly forbidden by statute.” 

This, we think, is begging the question. The 8th 
section of the act of Congress, under which national 
banks are organized, makes them banking corpora- 
tions, with ‘all such incidental powers as shall be nec- 
essary to carry on the business of banking by dis- 
counting aud negotiating promissory notes, drafts, 
bills of exchange, and other evidences of debt; by re- 
ceiving deposits; by buying and selling exchange, coin, 
and bullion; by loaning money on personal security; 
and by obtaining, issuing, and circulating notes ac- 
cording to the provisions of this act.” 

The “ deposits’? here referred to, are deposits of 
money received by banks in the usual course of busi- 
ness, ‘and have none of the qualities of a bailment. 
The money deposited becomes the property of the 
bank, and the relation of debtor and creditor is created 
between the depositor and the bank. 

The powers of national banks being enumerated in 
the act of Congress by which they are created, the 
maxim, expressio unius est exclusio alterius, if applied 
in the interpretation of this act, would prohibit na- 
tional banks from entering into such a contract of 
bailment as the one in question, as a depositary, unless 
it is an implied power, necessary to carrying on the 
business of banking. We do not think itis. On the 
other hand, it would be hazardous for banks to possess 
and exercise this power; and it is no more incidental 
to them than to an insurance company, or a manufac- 
turing company, or any other corporation, to receive 
and keep in their vaults special deposits of securities 
and other property of great fvalue, for safe-keeping, 
without compensation, for the benefit of the deposit- 
ors, and thereby have resting upon them the liabilities 
of such depositary or bailee. 

As was well said by Allen, J., in First National Bank 
v. Ocean National Bank, 60 N. Y. 289, ‘* The deposit of 
these bonds cannot be distinguished from a deposit of 
jewelry or plate, or other valuable property, and was 
a special transaction, not within the ordinary course 
and business of banking, or necessarily incident to it. 
If authorized,‘it added greatly to the risk of loss to the 
shareholders, without adding to their gains. It wasa 
holding out of greater inducements to burglars and rob- 
bers from without, and might prove of greater tempta- 
tion to dishonesty on the part of clerks and employees 
within, the bank.’’ And the learned judge also says, 
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that he fully concurs in the views expressed in the 
opinion of Wheeler, J., in Wiley v. Bank, supra. 

The views expressed by Agnew, J., in Fowler v. 
Scully, supra, referred to by the learned judge who de- 
livered the opinion of the court in National Bank v. 
Graham, supra, hardly sustain the rule laid down by 
the latter as the law in Pennsylvania upon this sub- 
ject. The act of Congress pursuant to which national 
banks are incorporated, provides, in the 8th section, 
for their loaning money on personal security; and also 
in a subsequent section, that they can purchase and 
convey such real estate as shall be mortgaged to them 
in good faith by way of security for debts previously 
contracted. The validity of a mortgage, given to a 
national bank to secure a loan, was the question be- 
fore the court in Fowler v. Scully, supra. In the very 
able opinion of Agnew, J., in that case, following an 
enumeration of the powers of national banks con- 
tained in the 8th section of the act of Congress in 
question, we find this language: “In view of the in- 
terpretation of such charters given to us by the Fed- 
eral courts, and the maxim, ‘expressio unius est exclu- 
sio alterius,’ the argument might close with the terms 
of the power to loan money on personal security.” 

In the very valuable work of Angell & Ames on Cor- 
porations, § 256, we find the following rule for deter- 
mining what contracts a eorporation can make: “In 
deciding whether a corporation can make a particular 
contract, we are to consider, in the first place, whether 
its charter, or some statute binding upon it, forbids or 
permits it to make such a contract; and if the charter 
and valid statute law are silent upon the subject, in 
the second place, whether the power to make such 
a contract may not be implied ou the part of the 
corporation, as directly or incidentally necessary to 
enable it to fulfill the purpose of its existence, or 
whether the contract is entirely foreign to that pur- 
pose.”’ 

The act of Congress in question being silent upon 
this subject, is the power to make the alleged contract 
implied, on the part of the defendant corporation, as 
directly or incidentally necessary to enable it to fulfill 
the purpose of its existence? For the reasons before 
stated, we think not. In our opinion, the alleged con- 
tract of bailment is entirely foreign to that purpose; 
and if made by or in behalf of the defendant bank, 
was ultra vires, and imposed no legal obligation or 
duty upon the corporation as bailee. See Pearce v. 
Madison & Indianapolis R. R. Co., 21 How. 441; Vt. & 
Cunada R, R. Co. v. Vt. Central R. R. Co., 34 Vt. 47; 
Bullurd vy. Banks, 18 Wall. 389; Head v. Armory, 2 
Cranch, 167; Wickler v. First National Bank, 42 Md. 
581; First National Bank v. Ocean National Lank, 
supra. 

It was claimed in the argument, that the act con- 
templates receiving both general and special deposits, 
from the fact that the 46th section makes it lawful for 
banks, after they have stopped business, and while 
winding up their affairs, ‘‘ to deliver special deposits.”’ 
But this same point was made in Wiley v. Bank, supra; 
and what was said by Wheeler, J., on this point in his 
very able opinion in that case, fully answers the argu- 
ment for the plaintiff upon the same point in this case. 
The term, special deposits, is generic, and we think, 
as used in this section, refers only to such class of 
special deposits as are incidental to the business of 
banking, for example: money deposited for a specific 
purpose, as, to pay a note or hill of exchange, made 
payable at the bank. 





However much we may dislike to differ with so able 
a court as the Supreme Court of Pennsylvania, the 
cases to which we were referred by the learned coun- 
sel for the plaintiff, in our opinion furnish no reason 
why Wiley v. Bank, supra, should be overruled. On 
the other hand, that case still has the approval of all 
the members of this court. 

Judgment affirmed. 





COURT OF APPEALS ABSTRACT. 


ACTION. 


When action for injuries to person survives: husband 
and wife.—An action by a husband for loss by reason 
of personal injuries to his wife, whereby she was ren- 
dered permanently unable to attend to her household 
duties, and whereby he was obliged to expend money 
in procuring medicines and physicians, and whereby he 
was permanently deprived of her services and com- 
forts, held, to be for a tort, which affected injuriously 
the rights and pecuniary interests of the husband, and 
under 2 Revised Statutes, 447, section 1, to survive to 
his personal representatives. (Wade v. Kalbfleisch, 58 
N. Y. 282, distinguished.) Order affirmed. Cregin v. 
Brooklyn Cross-town Railroad Co., appellant. 
(Decided Nov. 12, 1878.] 


ASSIGNMENT FOR CREDITORS. 


When assignee not personally liable for rent of prem- 
ises occupied by assignor.—By virtue of an agreement 
between the creditors of M. & Co., joined in by plain- 
tiff, it was provided that the rent of premises owned 
by plaintiff and occupied by the firm until the first of 
May following, should be paid pro rata under a con- 
templated assignment by the firm to defendant. The 
assigument was made in pursuance of the request of 
the creditors, and defendant accepted the trust pri- 
marily as the appointee and agent of the creditors. 
The assignment was afterward set aside as void under 
the statute. Held, that the defendant would not be 
rendered personally liable for the rent of the premises 
to plaintiff after the assignment and until the Ist of 
May, though occupied for the business of the firm, 
and the fact that the assignment was set aside would 
not make him so. Judgment affirmed. Knickerbocker 
Life Insurance Co., appellant, v. Patterson. Opinion 
by Andrews, J. 

(Decided Nov. 12, 1878.] 


CONFLICT OF LAW. 


Criminal law: Federal bankrupt statute and State 
statute as to false pretenses.—The provision of the 
bankrupt law (U.S. R.S., § 5132) that ‘““who within 
three months next before the commencement of pro- 
ceedings in bankruptcy, under the false color or pre- 
tense of carrying on business and dealing in the ordin- 
ary course of trade, obtains on credit from any person 
any goods or chattels, with intent to defraud,” shall be 
punished by imprisonment for not more than three 
years, did not supersede or nullify as to such a person 
the provision of the State law, that ‘“‘every persou 
who, with intent to cheat or defraud another, shal! 
designedly or by color of any false token or writing. 
or by any other false pretense, obtain from any person 
any money, persoual property or valuable thing, shall, 
upon conviction,” be punished, ete. (Fox v. State of 
Ohio, 5 How. (U. 8.] 410.) Judgment affirmed. Abbott, 
plaintiff in error, v. People. Opinion by Earl, J. 
[Decided Dec. 3, 1878.] 
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CRIMINAL LAW. 

Trial: overbearing action of inferior court not ground 
for setting aside conviction.—The fact that the presid- 
ing judge of acriminal court in asking a question of 
the prisoner was overbearing or indecorous in manner, 
would not give the Court of Appeals the right to re- 
view the case. ‘It does not sit asan arbiter morum 
quoad the lower courts.’’ Conviction affirmed. Arnold, 
plaintiff in error, v. People. Opinion per Curiam. 
[Decided Dec. 3, 1878.] 

DEMURRER. 

1. Action against corporation to compel delivery of 
stock: what are not sufficient facts to sustain.—In this 
action a judgment was asked against a business corpo- 
ration, that it issue and deliver ten shares of its capital 
stock to plaintiff in accordance with a certificate set 
forth in the complaint, and pay to him the interest on 
the value of the same, to wit: $1,000 from March 28, 
1868, and if this was not done, that he have judgment 
against the corporation for $1,000 and interest from 
that date. There was no averment of value in the 
allegations of the complaint, or that there was a duty 
on the part of the defendant to pay interest. The 
complaint averred that the certificate which was issued 
by defendant, which declared that C. F. was entitled to 
ten shares of stock of defendant on the surrender 
of it, came into plaintiff's possession by purchase for 
value, and that he was the owner and holder. There was 
no averment that there were any rules or formalities 
required by the defendant in regard to the issue and 
transfer of stock, or that plaintiff had complied with 
them, but there was one that plaintiff presented the cer- 
tificate at the office of detendant in accordance with the 
terms, etc., thereof and demanded from defendant 
the delivery of the stock therein named. Held, that it 
was to be assumed that the ordinary requirements as 
to the transfer of stock existed in the defendant com- 
pany, and the complaint did not show facts suffi- 
cient to constitute a cause of action. Judgment sus- 
taining demurrer to complaint, affirmed. Burrall, ap- 
pellant, v. Bushwick Railroad Co. Opinion by Folger, J. 

2. Corporation cannot deliver stock.—A corporation 
cannot issue and deliver a share of its corporate stock. 
Ib. 

[Decided Nov. 12, 1878.] 
PLEADING. 

1. Complaint in action for conversion of unissued 
corporate bonds.—In an action brought by the plaintiff, 
a corporation, to compel the surrender to it of cer- 
tain instruments in the form of its bonds by an 
agent in whose hands they were placed for issue and 
sale, some of the facts which are required to be shown 
by affidavit where a delivery of personal property is 
claimed were averred in the complaint, and it de- 
manded the surrender and damages for detention, or 
if a surrender could not be had, judgment for the value 
of the bonds, or for further relief. Held. that an objec- 
tion raised by the defendant that the action was one 
of claim and delivery, and would not lie for unissued 
instruments in the form of bonds, which were of no 
value, was not tenable. (Wheeler v. Allen, 51 N. Y. 37, 
distinguished.) Judgment affirmed. Western Railroad 
Co vy. Bayne. Opinion by Folger, J. 

2. Form of judgment: damages.—The bonds were 
issued by the plaintiff as obligor and were payable to 
bearer, and the judgment was in form for the surren- 
der of the bonds or for damages for their par value. 





Held, proper. In such case the presumption was that 
if no return was made the bonds had been negotiated 
and the par value would be prima facie the true value, 
and to reduce it, inability of the obligor to pay must 
be shown. Ib. 

[Decided Nov. 12, 1878. Reported below, 11 Hun, 166.) 


RES ADJUDICATA. 

Mal-practice: recovery of physician for services bars 
action for.—A physician sued his patient in the court 
of a justice of the peace for services rendered as physi- 
cian and surgeon. The patient appeared and put inan 
answer to the complaint, but afterward withdrew the 
same and did not contest the physician’s claim. The 
physician recovered judgment for the value of the ser- 
vices mentioned, testimony being given of the value 
at the trial. Held, to bar an action by the patient 
against the physician for mal-practice in the perform- 
ance of services included in the action in the justice’s 
court. (Bellinger v. Craigue, 31 Barb. 534; Gates v. 
Preston, 41 N. Y. 113; Smith v. Hemstreet, 54 id. 644; 
Brown v. Mayer, 66 id. 385; Newton v. Hook, 48 id. 676; 
Jarvis v. Driggs, 69 id. 143.) Judgment affirmed and 
judgment absolute for defendant on stipulation. Blair, 
appellant, v. Bartlett. Opinion by Folger, J. 
[Decided Nov. 12, 1878.] 

———__>___— 
UNITED STATES SUPREME COURT ABSTRACT, 
OCTOBER TERM, 1878. 


APPEAL. 


Does not lie from suit to determine claim against 
bankrupt.—In a suit having the form of a suit in equity 
but instituted and carried on solely for the purpose of 
obtaining the allowance of ademand against the estate 
of a bankrupt, an appeal will not lie to the Supreme 
Court from the decision of the Circuit Court. Wiswall 
v. Campbell, 93 U.S. 347. Appealdismissed. Ingersoll, 
appellant, v. Bourne. Opinion by Waite, C. J. 


FORECLOSURE. 


Sale of mill and machinery together: when proper: 
contiguous separate lot.—The owner of four contiguous 
lots, numbered separately, mortgaged the same. On 
three of the lots there was a tenement and the fourth 
was vacant. The tenement was thereafter fitted up 
as a paper mill, expensive machinery put therein,a 
lease of water-power for the purpose of propelling such 
machinery, aud a canal built conducting the water to 
the machinery. Upon a foreclosure of the mortgage, the 
court decreed that the said real estate and premises, 
including said fixtures and machinery, and also said 
water-power, be sold as an entirety, and as forming 
and being a paper manufactory. Held, proper. Ex 
parte Astbury, L. R., 4 Chan. App. 630; Metropolitan 
Counties Society v. Brown, 26 Beavans, 454; Christian 
v. Drepps, 28 Penn. St. 278; Hill v. Sewald, 53 id. 273; 
Seeger v. Petit, 77 id. 437; Palmer v. Forbes, 23 Ill. 313; 
Deal v. Palmer, 72 N. C. 582; Walmsley v. Milne, Scotts 
C. B. (N.S.) 115; Powell v. Manufacturing Co., 3 Mason, 
459; Traul v. Tuttle, 28 Maine, 545; McKini v. Mason, 
3 Md. Ch. 187; Winston v. Insurance Co., 4 Metc. 306; 
Corliss v. McLagin, 29 Maine, 115. Decree of Supreme 
Court of District of Columbia affirmed. Hill, appellant, 
v. Farmers and Mechanics’ National Bank. Opinion by 
Swayne, J. : 

PATENT. 

1. Re-issue: must be for same invention.—A re-issued 

patent must be for the same invention as that which 
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formed the subject of the original patent; or for a part 
thereof when divisional re-issues are granted. It must 
not contain any thing substantially new or different. 
Decree of Circuit Court, California, reversed. Giant 
Powder Company, appellant, v. California Powder 
Works. Opinion by Bradley, J. 

2. Re-issue for composition.—Anforiginal patent fora 
process will not support a re-issued patent fora com- 
position, unless the composition is the result of the 
process, aud the invention of the one involves the in- 
vention of the other. Ib. 

8. Nitro-glycerine patent.—A patent granted for cer- 
tain processes of exploding nitro-glycerine will not 
support a re-issue for a composition of nitro-glycerine 
and gunpowder or other substances; even though the 
original application claimed the invention of both pro- 
cess and compound. They are distinct inventions. Ib. 

4. Evidence: limit of laws 1870, § 53.—The last clause 
of section 53, act of 1870 (§ 4916, Rev. Stat.), relates 
merely to the evidence to which the commissioner may 
resort; but does not increase his power as to the inven- 
tion for which a re-issue may be granted. Whether said 
claim relates to any other than machine patents, not 
considered in this case. Cases cited: Burr v. Duryea, 1 
Wall. 575; Seymour v. Osborn, 11 id. 516; Gill v. 
Wells, 22 id. 1; The Wood Paper Patent, 23 id. 
599. Ib. 

5. Practice: demurrer.—When there is a demurrer to 
the whole bill, and also topart, and the latter only is 
sustained, the regular decree is to dismiss so much of 
the bill as seeks relief in reference to the matters ad- 
judged bad, and to overrule the demurrer to the 
residue, and direct the defendant to answer thereto. 
Ib. 

In this case the decision of the Circuit Court of Cali- 
fornia was sustained as to the invalidity of the two 
principal patents for compounds of nitro-glycerine and 
gunpowder and other substances. 

PRACTICE. 


1. Arbitration: waiver of oath of arbitrators.—An ob- 
jection that arbitrators were not sworn, held to be 
waived by the party raising it}by appearing and going 
to trial without requiring an oath to be administered. 
If the witnesses had not been sworn, the waiver of that 
defect under the same circumstances would have been 
equally conclusive. Edwards on Referees, 107; Morse 
on Arbitration and Award, 172; Maynard v. Frederick, 
7 Cush. 247. Judgment of Circuit Court, N. D. Ohio, 
affirmed. Newcomb, plaintiff in error, v. Wood. Opin- 
ion by Swayne, J. 

2. New trial in discretion of court below.—It has long 
been established law in the courts of the United States 
that to grant or refuse a new trial rests in the sound 
discretion of the court to which the motion is ad- 
dressed, and that the result cannot be made the sub- 
ject of review upon a writ of error. This was not 
changed by the act of 1872 (17 Stat. 197, §5). Nudd 
v. Burrows, 91 U. 8. 441; Indianapolis Railroad Co. v. 
Horst, 93 id. 301. Ib. 

PUBLIC LANDS. 

Rule as to location: priority of title.—The rule is well 
settled by a long course of decisions, that when pub- 
lic lands have been surveyed and placed in the market, 
or otherwise opened to private acquisition, a person 
who complies with all the requisites necessary to en- 
title him to a patent in a particular lot or tract, is to 
be regarded as the equitable owner thereof; and the 
land is no longer open to location. The public faith 





has become pledged to the locator, and any subsequent 
grant of the same land to another party is void, unless 
the first location be vacated and set aside. Lytle y. 
State of Arkansas, 9 How. 314; Stark v. Starr, 6 Wall. 
402; Frisbie v. Whitney, 9 id. 187; Yosemite Valley 
Case, 15 id. 77; Railway Company v. McShane, 22 id. 
444; Shepley v. Cowan, 91 U. S. 338. Judgment of 
Circuit Court, S. D. Illinois, affirmed. Wirth, plain- 
tiff in error, v. Branson. Opinion by Bradley, J. 


_—_—._____—. 


ABSTRACT OF DECISIONS OF GENERAL TERM 
OF NEW YORK COURT OF 
COMMON PLEAS, 

(Filed December 2, 1878.) 

ATTACHMENT. 


1. When attachment is protection to officer.—An at- 
tachment against property is a protection to the sheriff 
as against the defendant in the attachment, whether 
it is irregularly issued or not (citing Horton v. Hender- 
shot, 1 Hill, 119); but it is not a protection when he 
takes the property of any other person. Dutch v. 
Reilly. Opinion by Daly, C. J. 

2. Discharge from employment: damages for dis- 
charge before termination of employment.—Where the 
plaintiff was employed by defendants fora year at a 
stipulated salary per month, and was discharged on 
July Ist, before the termination of the year (which 
would be on January following), and commenced an 
action for damages for such discharge on the 9th July. 
Held, that the measure of damages was the stipulated 
salary from the time of the discharge until the com- 
mencement of the action—nine days—and not for 
the balance of the year. Toles v. Hazen etal. Opin- 
ion by Daly, C. J. 

ATTORNEY'S LIEN. 

1. Right of set-off: will defeat attorney’s lien.—The 
lien of an attorney for his services has, in this State, 
always been regarded as subject to the equitable right 
of set-off between the parties. Citing 1 E. D. Smith, 
603; Roberts v. Carter, 24 How. 44; Brooks v. Hand- 
ford, 15 Abb. 342. The question in such case is not, is 
the party insolvent? but is it equitable between the 
parties to order the set-off ? Saunders v. Gillett. Opin- 
ion by Daly, C. J. 

2. Exceptions not necessary to findings of fact, but 
necessary to authorities of law.—The decision of a 
judge or referee is always open to review by the Gen- 
eral Term upon the facts without any exceptions. The 
court will look into the evidence if requested to do so 
in such case to see whether there is evidence to prove 
the facts or either of them as found. It is their duty 
todoso. Citing Godfrey v. Moser, 66 N. Y. 252. Al- 
though no exceptions to findings of fact are required, 
it is otherwise as to conclusions of law found bya 
court or referee. (Citing Lefler v. Field, 50 Barb. 410; 
Russell v. Duflon, 4 Lans. 406.) Robertson v. Stillings. 
Opinion by Daly, C. J. 


BOND AND MORTGAGE. 


Action upon bond, when allowed.—In an action by a 
mortgagee upon the bond, he must show that he has 
exhausted the mortgage security — the bond is for any 
deficiency that may remain after exhausting the mort- 
gage security. Where the bond has been assigned and 
the payment of it is guaranteed, and the action is 
upon the guarantee, the fact that the plaintiff has also 
brought an action in the Supreme Court to foreclose 
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the mortgage, that a receiver of the rents and profits 
of the premises was appointed in the action, who, 
since the date of his appointment, has been in the pos- 
session of the premises and has never accounted, is 
immaterial and not a defense in the action upon the 
guarantee—it is not alleging that any specific sum has 
been received by the plaintiff, either as rent or other- 
wise, which should be equitably applied to reduce the 
amount of the bond. Schaaf v. O’ Brien’s Adm. Opin- 
ion by Daly, C. J. 


LANDLORD AND TENANT. 

What is surrender of premises sufficient to bar rent.— 
On the 19th April defendant ceased to occupy a house 
he had taken from plaintiff up to the following May. 
The landlord (plaintiff) demanded the month’s rent 
and it was refused, because it was not due until May 
Ist. The defendant delivered the key toone F. The 
premises were let to P. by the landlord and he took 
possession on April 24th and obtained the key from F. 
by an order from plaintiff and defendant, and moved 
into the house. Held, that P.’s so taking possession 
before the expiration of the term by the mutual acts 
of the landlord and the defendant discharged the de- 
fendant from the payment of rent for the entire 
menth of April. Smith v. Wheeler. Opinion by Daly, 
Cc. J. 

MECHANIC’S LIEN. 

Personal judgment not allowed when notice of lien is 
void.—When an action is brought to foreclose a no- 
tice of lien, filed under the statute (Laws 1875, ch. 379), 
which does not comply with the statute and is there- 
fore void, no personal judgment can be rendered in 
the action. Fogarty v. Wick, Jr. Opinion by Daly; 
C. J. 


—_——__>___— 


RECENT AMERICAN DECISIONS. 


SUPREME JUDICIAL COURT OF MAINE.* 
EASEMENT. 


Lost by non-user.—The non-user of an easement for 
twenty years is evidence of intention to abandon; but 
it is open to explanation, and may be controlled by 
proof that the owner had no such intention while 
omitting to use it. Pratt v. Sweetser. 

HIGHWAY. 

Town not liable for injury received outside of traveled 
path.—When one voluntarily leaves the highway for 
any purpose, and on going out of it or returning into 
it, at a point which the town has not prepared for 
travel, receives an injury from an obstacle outside the 
traveled path, the town is not responsible. And it 
makes no difference whether the obstacle is without 
or within the limits of the way as located, provided it 
is so situated as not to create a danger or an inucon- 
venience to travelers who keep within that portion of 
the way which is prepared for travel. That which was 
not a defect before cannot be made so by another and 
an independent defect having no connection with it. 
The highway was safe and convenient, except that the 
owner of the adjoining land in building a cattle-pass 
opened a trench across the entire width of the traveled 
portion of the road, rendering it temporarily impassa- 
ble. The plaintiff, to get by this obstruction, passed 
through the adjoining field, and in coming from the 





*To appear in 68 Maine Reports. 
Esq., State Reporter. 


From J. D. Pulsifer, 
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field into the road, her carriage struck a rock within 

the limits, but outside of the wrought portion of the 

highway, and she was thrown out and hurt. Held, 

that the town was not liable. Blake v. Newfield. 
TRIAL. 

Duty of jwrors.—Jurors should decide cases upon 
such evidence as is produced before them by the par- 
ties to the litigation, and not go in search of evidence 
privately, or act upon evidence thus obtained. Wins- 
low v. Morrill. 

——_>—__—_ 

THE REPORT OF THE COMMITTEE OF THE 
STATE BAR ASSOCIATION ON 
GRIEVANCES. 

HE following is the Report submitted at the recent 

meeting of the State Bar Association, by the Com- 
mittee on Grievances: 
To the New York State Bar Association: 

Your Committee on Grievances respectfully reports 
that the powers and duties of the Committee on Griev- 
ances are particularly stated and guarded in article 8 
of the Constitution of the Association. They are as 
follows: ‘* This Committee may receive and hear all 
complaints preferred by any member against any other 
member for misconduct in his relations to the Asso- 
ciation, or in his profession, provided the same be in 
writing, plainly and specifically stating the matter 
complained of, and subscribed by the complainant. 

“The Committee may also, at their discretion, hear 
any specific complaint which may be made to them by 
any member in writing, affecting the interest of the 
legal profession, the practice of law, or the adminis- 
tration of justice, and may report thereon to the As- 
sociation with such recommendation as they may deem 
advisable. 

** All complaints so made shall be considered and 
disposed of by the Committee in the manner provided 
in the by-laws. 

“The proteedings of this Committee shall be deemed 
confidential and kept secret except so far as written or 
printed reports of the same shall be necessarily and offi- 
cially made to the Association.” 


The Appointment of Referees and their Fees. 


An over-burdened court can only be relieved from 
the pressure of cases by increasing its judicial force by 
the temporary expedient of references or by a perma- 
nent addition of judges. 

References unquestionably and largely increase the 
expense of litigants, and in the country give rise to 
much delay in reaching judgments. Except in cases 
which clearly cannot be tried by a jury, references 
ought not to be ordered without the application of 
both parties. 

The statutory fee of $3 per day for the referee is so 
small that universally the parties agree to let him fix 
the amount of his fees. Referees are generally in good 
practice and competent to sit as judges on the bench, 
and there seems to be no reason why their per diem 
charges should not be equal to the per diem paid to 
judges in cases where all the issues of law and fact 
are passed upon by the referees. We recommend $10 
per day unless otherwise stipulated. Less time would 
be consumed by him if permitted to make a general 
finding of facts, except where the order of reference 
required separate findings. Under the present prac- 
tice it is impossible for counsel or client to tell what 
will be the cost of a reference. 
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Publication of Legal Notices. 

In cases of statutory foreclosure the law should re- 
quire that where a sale is to take place in any city hav- 
ing a daily newspaper the sale shall be advertised in a 
daily newspaper in that city — as the law now stands 
notice of a sale to take place in one city may be in- 
serted only in a paper published in another place in 
the same county —and in all cases where minors are 
concerned, whose rights are sought to be foreclosed, 
the law should require the appointment by the Su- 
preme Court of a special guardian to protect the rights 
and interests of such minors, and upon this guardian 
all notices of proceedings should be personally served. 
We have known instances where the interest of the 
administrators of the estate of a deceased person was 
antagonistic to that of his minor heirs. 

In statutory foreclosures the printers’ fees exceed 
the sum allowed to the attorneys, and this state of 
things suggests a revision, and, unfortunately, a divis- 
ion; and we are told that,jin some instances, there are 
divisions between the attorney, other officials and the 
printer, without any diminution of the costs of fore- 
closure. This ought not to be. It is unjust to the 
printer and to the debtor. Yet the printer might well 
accede to a reduction of his charges in these times of 
hardship for the debtor. 

Greater care should be observed in making an actual 
count of the number of folios. A few words beyond 
a hundred onght not to be allowed asa folio. It would 
be better to follow the practice of the United States 
courts, under which, as we understand, the words 
after the last full folio ina paper are not counted if 
under fifty; but if over fifty, are called a folio. 


The Charges of Attorneys and Counsel. 

We are informed that in some instances attorneys 
share their costs with their clients. If the present tax 
bill is sufficiently liberal to allow this it ought to be 
cut down, but it is not, and the division with the client 
indicates the needy condition of the attorney — it is 
not fair to other members of the profession—it is 
mean, and it is an inducement to litigation and op- 
pression of debtors, which before the Code would have 
been illegal. Bad as it is, it is not so dangerous to the 
community, as excessive charges against clients, or as 
excessive allowances to counsel out of the estate of 
deceased persons. 

Client and counsel may now make bargains with 
each other as to the amount to be charged for legal ser- 
vices, and as the law authorizes this in all parts of the 
State it cannot be complained of as partial. But it is 
only in the county of New York that the surrogate can 
grant allowances to counsel out of the estates of de- 
ceased persons. Inno other county isthis permitted, 
and in this county only under a special act, passed in 
1870, entitled ‘‘an act in relation to proceedings in the 
surrogate’s court of the county of New York, and t» 
the power and jurisdiction of the surrogate thereof.” 

In 1873 the Court of Appeals of this State in the 
case of Reed v. Reed, 52 N. Y. 65, set aside an allow- 
ance of $250 for counsel fees, made by the surrogate of 
Queens. 

Prior to the act of 1870 and in 1863, the Court of Appeals 
in the case of Devin v. Patchin, 26 N. Y. 44, set aside 
allowances made by the surrogate of New York, hold- 
ing that the surrogate in contests before him might 
award costs to the party in his judgment entitled 
thereto, to be paid either by the other party personally 
or out of the estate which should be the subject of the 








controversy, but that in all cases where he was author- 
ized to award cost he must tax the same at the same 
rates allowed for similar services in the Court of Com- 
mon Pleas in the year 1837. We think the surrogate 
ought not to be permitted to'make allowances to coun- 
sel out of the estates of dead people, and that the un- 
successful contestants before him should be made to 
pay costs to the party succeeding as in litigations in 
our Supreme Court. 

To make allowance for, or to give fees to the counsel 
of unsuccessful contestants is a bid for contests and 
tends to destroy and eat up estates by controversies, 
which would never arise if the contestant understood 
that he must foot the bills of counsel out of his own 
pocket. 

We recommend the repeal of sec. 9 of that part of 
chap. 359 of our Laws of 1870, whichauthorizes the sur- 
rogate of the county of New York to grant allowances 
to counsel in lieu of costs. 

With reference to the fees of sheriffs and clerks we 
report generally that they are in a chaotic state, and 
that a special commission should be appointed to in- 
quire what the specific fees of each of these officers 
are for specific services, and whether there are any 
services which they are obliged to perform for which 
no fee may be lawfully charged, or where charges are 
of doubtful legality. This commission should report 
all the facts and submit such bill as it may think best 
to settle these vexed and uncertain questions and tu 
provide for reasonable compensation for services for 
which no charge is now allowed. This is due to the 
sheriffs and clerks, and to the profession as well as to 
the public. 

Every grand jury by statute is charged to indict all 
officers who take illegal fees; but grand juries will 
never do this while there is any uncertainty as to 
what charges are illegal. 

There is one branch of these subjects which we deem 
of special importance. 

Under our present system our sheriffs get a portion 
of their compensation out of profits on keeping pris- 
oners in jail. Fortunately our sheriffs are good men, 
but to a bad man this system is a direct inducement 
to give the poorest possible fare to prisoners and 
to detain them as long as possible. Sherifts ought not 
to be allowed to make money out of the keeping of 
prisoners. Let them have full compensation by salary 
for their services in that behalf, but not what they can 
save out of what is allowed for the prisoner’s food. 

The present system of consigning young and petty 
offenders to the same jail with old and hardened 
criminals, the packing together of those awaiting trial 
with those who have been convicted and are serving 
out their sentences in jails defeats the administration 
of justice and converts public buildings which were 
designed for the punishment and conviction of minor 
offenses into school-houses for the manufacture of 
criminals, and convenient places for concocting the 
most desperate crimes. 

These things could not be if the provisions of the 
Laws of 1847 in regard to the construction of jails and 
cells were carried out. Efforts to correct these evils 
seem to us particularly within the province of the 
judges and members of the bar, and we commend 
these evils to your consideration, and prompt action 
as “abuses affecting the administraticen of justice.’’ 

Joun F, Seymour, Chairman. 

ALBAny, Nov. 19, 1878. 
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NEW BOOKS AND NEW EDITIONS. 


DRAKE ON ATTACHMENT, FirtH EDITION. 


A Treatise on the Law of Attachment in the United States. 

By Charles D. Drake, LL. D., Chief Justice of the 

nited States Court of Claims. Fifth Edition, revised, 
corrected and enlarged; with an Appendix, containin 
the leading aey | wg of the several States an 

Territories of the United States in relation to suits by 

attachment. Boston: Little, Brown and Company, 1878. 
HE law relating to Attachment has grown up almost 

wholly in America, the limited proceedings under 
the custom of London giving rise to what few cases 
appear in the English Reports. The authorin the first 
edition of this work was therefore able to say that he 
had wrought almost wholly out of American materials. 
The excellence and utility of his treatise is indicated 
by the fact that, within twenty-five years, five editions 
have been called for. And since the issue of the first 
edition, it has been the standard work upon the sub- 
ject, and has found a place in nearly every law library 
of any pretension to completeness, notwithstanding 
that Attachment under the laws of several of the 
States bas been treated by other writers. 

The present edition contains, of course, references to 
cases, decided since the last preceding edition, nearly 
six hundred new cases being cited, the matter from 
which has been interwoven in the text. The appendix 
has received valuable additions in the insertion of the 
latest attachment laws of the several States and Terri- 
tories. This part of the volume is of considerable 
utility, as giving in a compact form the legislation of 
every State on this subject. Throughout, the book 
bears marks of searching and exhaustive revision, that 
will render it in the future, what it has been in the 
past, the best work upon the subject. 


Morrison's DIGEST OF THE LAW OF MINERALS. 


Digest of the Laws of Mines and Minerals, and of all contro- 
versies incident to the subject-matter of Mining, compris- 
ing the cases in the English and American Reports, from 
the year Books to the present time (1878). ByR. 8. Mor- 
rison, of the Colorado Bar. San Francisco; A. L. Ban- 
croft and Company, 1878. 

The subject of Mining-law has lately grown in im- 
portance and bids fair to grow in the future still 
more than it has in the past. While many of the prin- 
ciples that govern that law are the sameas govern 
generally in Real Estate law, there are many that are 
peculiar. For instance those governing the title to 
mines. The title to a large proportion of the mines in 
the United States is based on the principle of appro- 
priation which is almost a novelty to the common law, 
and but little is found even in the text books relating 
toit. 

The present digest appears to embrace not only what 
is peculiar to Mining-law, but what belongs to it in 
common with other branches of Real Estate law, and 
also those decisions which affect the instrumentali- 
ties now very generally connected with the operation 
of mines, such as corporations, agencies, etc., also 
those subjects which are liable to interest in more than 
a usual degree those engaged in the business of min- 
ing, such as ‘‘ Negligence,’’ ‘‘Master and Servant,’’ 
etc. The digest is therefore very complete on almost 
every matter liable to arise in the practice of a lawyer 
living ina mining district, or that can in any way be 
connected with mines or their operation. The digest 


is alphabetically arranged under appropriate sub- 





heads, and contains a full index which renders the con- 
tents easily accessible. The statements of principle 
are concise and clear, and in every respect the work 
of the compiler seems to have been carefully done. 


———__+>__—_—— 


CORRESPONDENCE. 


THE CouRT OF APPEALS REPORTS. 
Burrato, N. Y., Dec. 7th, 1878. 


To the Editor of the Albany Law Journal: 

Srr—Believing that the best way to right some mat- 
ters is simply to give them publicity, I desire to lay 
before your readers certain facts, which are of interest 
to the whole profession in this State. Some little time 
ago I sent to Messrs. Banks & Bros., law publishers, an 
order for volumes 69 and 70 of the New York Reports. 
In due time the books arrived, and with them a bill 
for $2.20, which I remitted at once by postal order. 
Learning almost immediately that I had been imposed 
upon, I determined to go in the first place to the 
wrong-doers themselves, so that if there were possibly 
any mistake, they might have a chance to rectify it. 
Thereupon the following interesting correspondence 
was had: 

‘“ Burrawo, Nov. 25, 1878. 

‘** Messrs. Banks & Bros., Albany, N. Y. 


Inclosed please find money order for $4.50, being 
price per catalogue (just received from you) for Crocker 
on Sheriffs. 

“Almost immediately after sending you money or- 
der for $2.20 for vols. 69 and 70 of the N. Y. Reports, 
my attention was called to a paragraph in the ALBANY 
Law JOURNAL, stating that those two volumes were 
published under the new contract at 48c. each. How 
is this? If it is so, and the bill was made out inad- 
vertently at the old price, you may send me duplicates 
of those volumes, with the work just ordered, and we 
will call it square. 

‘* Very resp’y, 





In due time I received Crocker on Sheriffs and the 
following note: 

* ALBANY, Nov. 26, 78. 

“ DEAR Str—Yours of the 25th inst. rec’d. We send 
Crocker on Sheriffs this day. We sell the New York 
Reports as issued, at $1.10 per vol., exp. paid. 

* Yours truly, 
* Banks & a os 


My reply to this note was as follows: 


‘* BuFFrao, Nov. 28, 1878. 


** Messrs. Banks & Bros., Albany, N. Y.: 
GENTLEMEN—Your postal card of the 26th inst. was 
received yesterday. I donot understand your saying 
that you ‘sell the New York Reports as issued, at 
$1.10 per vol. exp. paid.’’ You have contracted to sell 
them now at 48c. per volume. This would make 96c. 
for vols. 69 and 70, lately ordered by me. If this is de- 
ducted from $2.20 the amount which you charged me, 
it would leave $1.24 for the expressage of those vol- 
umes, sent at one time, and in one package, from Al- 
bany to Buffalo. When I wrote you last I could but 
believe that it was by inadvertence that you had 
charged me the old price, and I am astounded at your 
persisting in the charge. I ask you once more to rec- 
tify this matter, as soon as you can make it conven- 
ient. If you should send me duplicates, as I requested, 
this would leave 7 28c. for the expressage on the 

first package, and I will pay here that on the second. 
* Resp’y yours, 





To this another laconic answer came: 
“ ALBANY, Nov. 29, 78. 


“DEAR Str—In answer to yours of 28th inst. If you 
do not wish to keep the books, at the prices we sent 
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them to you for, please return them to us by express, 
and we will return you your money. 


“ Yours = 
* Banks Bae. sf 


This correspondence requires slight comment. In 
plain English: Messrs. Banks & Bros., in defiance of 
their contract obligations, say to the bar of this State: 
“* Pay us the price we choose to demand, or get along 
without reports of the Court of Appeals.” 

There is a remedy for this arrogance, and now that 
the position of these publishers is known, the sooner it 


is taken the better. ii teal 
e ours, 
- ad E. R. G. 
———_@ 


COURT OF APPEALSJDECISIONS. 


HE following decisions were handed down Tues- 
day, December 10, 1870: 


Algie v. Wood. Appeal dismissed. No opinion. 
—Calendar No. 100.— Baylis v. Prentice. No. 
98. Judgment affirmed. Opinion by Rapallo, J. 
— Belknap v. Bender. No. 9. Order affirmed and 
judgment absolute for defendant on stipulation. Opin- 
ion by Earl, J.——Bovee v. King. No. 97. Judgment 
affirmed. No opinion.— Bradner v. Howard. No. 
359. Order affirmed. Opinion by Andrews, J.— 
Brown v. Goodwin. No. 383. Judgment affirmed. 
Opinion by Folger, J.— Brown v. People. No. 381. 
Judgment affirmed. Opinion by Folger, J.—Cash- 
man v. Henry. Remittitur ordered amended so that 
judgment and foreclosure and sale be affirmed, but 
judgment as to deficiency reversed and new trial or- 
dered. No opinion.— Report of Com’rs of Assessments 
for grading, etc., Sackett et al. streets, In re. Motion 
for re-argument denied, with $10 cost. No opinion. 
— Cudlipp, In re petition of. No. 875. Appeal dis- 
missed. No opinion.—Day v. Flushing, North Side 
& Central Railroad Co. No. 36. Order of General 
Term reversed and judgment on verdict affirmed. 
Memorandum by Rapallo, J.——De Luce v. Kelly. No. 
110. Judgment affirmed, on opinion below. Duryee 
v. Lester. No. 109. Judgment affirmed. Opinion by 
Andrews, J.—JZaston v. Pickersgill. Motion to 
amend remittitur granted, without costs, so far forth, 
as that it shall appear thereon, that John H. Bergen, 
as a respondent, appeared in person on the argument 
in this court, and made argument and submitted points 
in his own behalf. No opinion.— Emigrant, Ind., 
Savings Bank, In re petition of, to vacate assessment, 
etc. No. 411. Orders General and Special Terms re- 
versed and assessments vacated. Opinion by Rapallo, 
J.—Godfrey v. Godfrey. No. 385. Order affirmed. 
Opinion by Hand, J.— Hoffman v. New York Central 
& Hudson River Railroad Co. No.31. Order affirmed 
and judgment absolute for plaintiff on stipulation. 
Opinion by Folger, J.— Hurd v. Cook. No. 
73. Order of General Term reversed and judg- 
ment on report of referee affirmed. Opinion by Hand, 
J.—AHunt v. Church. Motion for re-argument de- 
nied, with $10 costs. Opinion per Curiam.——Kenyon 
v. New York Central & Hudson River Railroad Co. 
Motion for re-argument granted, without costs. Mem- 
orandum per Curiam.——Levy v. Loeb. No. 386. Ap- 
peal dismissed. No opinion.—Peck v. Yorks. No. 
354. Order of General and Special .Terms reversed 
and motion denied, without costs to either party in 
this court. Opinion by Miller, J.-—Samuels v. Eve- 
ning Mail Association. No. 418. Order of General 








Term reversed and on verdict affirmed, on opinion of 
Davis, J., at Circuit.——Schaefer v. Henkel. No. 127. 
Judgment affirmed. Opinion by Miller, J. Dissent- 
ing opinion for reversal and new trial by Rapallo, J. 
—Senear v. Woods. Motion for re-argument denied, 
without costs. Memoranda per Curiam.——Singer v. 
People. No. 377. Judgment affirmed. No opfnion. 
—Town of Springport v. Franklin Savings Bank, and 
two other Savings Banks. Nos. 130, 131,132. Judg- 
ment reversed and new trial ordered. Opinion 
by Rapallo, J.—Townsend v. Whitney. No. 374. 
Order affirmed. Opinion by Earl, J.—— Whitney v. En- 
sign. No. 89. Order of General Term reversed and 
judgment of Special Term affirmed, on opinion of 
Smith, J., at]Special Term. ; 
——__>—__—__— 
NOTES. 


LECTURE upon the Relation of Morality and Law, 
delivered by John Proffatt, LL. B., before the 
Assembly of Students at the University of California, 
on the 6th of last month, has been published. Itisa 
clear and well-considered exposition of an interesting 
subject. The view of the author, that we cannot prac- 
tically carry out the best moral standards prevailing in 
either our legislation or the adjudications of our courts, 
will be acquiesced in by all who have practical knowl- 
edge of such matters. The higher courts, however, 
whenever opportunity offers where precedent does not 
control, are always in the habit of applying moral 
principles and recognizing the claims of justice and 
equity. The author seems to favor a modification of 
the jury system, the jury as it is at present constituted 
being the source of much injustice in the adjudica- 
tions of our courts. 


At a meeting of the International Code Committee 
of America, held in New York city on the 3d inst., 
the following officers were elected for 1879: President, 
David Dudley Field; Secretary and Teasurer, A. P, 
Sprague; Executive Committee, D. D. Field, Theo- 
dore D. Woolsey, Elihu Burritt, Edward 8S. Tobey, 
G@. W. Warren, Julius H. Seelye, Samuel Osgood, 
Charles A. Peabody, Frederick A. P. Barnard, S. I. 
Prime, Alfred H. Love, JohnF. Dillon, James B. 
Angell, Herschel V. Johnson, Matthew P. Deady, 
Lafayette S. Foster, John T. Hoffman and Andrew P. 
Peabody. 


In Matter of Claim of Dremel, decided by the New 
York Court of Common Pleas on the 15th ult., a 
motion was made to suppress a commission on the 
ground that it was not‘returned in accordance with a 
stipulation indorsed on it, in accordance with sections 
892 and 908 of the new Code, but was returned to the 
clerk of the court. The court in granting the motion, 
said that the sections of the Code mentioned are 
innovations upon the common law, and should be 
strictly followed. Jackson v. Hobby, 20 Johns. 361; 
Smith v. Randall, 3 Hill, 497; Richardsonv. Geer, 21 
Wend. 156; Flemingv. Hollenback, 7 Barb. 275; Dwin- 
elle v. Howland, 1 Abb. Pr. 87; Creamer v. Jackson, 
4id. 413; McColl v. Sun Mutual Ins. Co., 50 N. Y. 332. 
The return was not made in the mode stipulated by 


the attorneys. Williams v, Eldridge, 1 Hill, 240, and the 
authorities above referred to, required a strict compli- 
ance with the statute. The safer course should be 
adopted by suppressing the commission, and leaving 
the party obtaining jt to an application for its amend- 
ment. Leitch v. The Atlantic Mutual Ins. Co., 4 Daly, 
524, or re-execution and return. 
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CURRENT TOPICS. 


HE money from the Geneva award, remaining in 
the hands of the government, is giving us the 
same trouble that the white elephant is said to have 
given its possessor. There is a bill pending in Con- 
gress referring all claimants under the award to the 
Court of Claims for an adjudication of their respect- 
ive rights. This would seem to be a proper way 
of disposing of the matter, but it is opposed by 
many, on the ground that the insurance companies 
who claim for losses incurred by the destruction of 
insured property, by rebel cruisers, will be chiefly 
benefited by it. We cannot see that such a reason 
should prevail to prevent the passage of the bill. 
If the claim of the insurance companies to participate 
in the award is just, they certainly should be per- 
mitted to make it, and if they have no case for relief, 
this will be made apparent if they come into court. 
It is said a very considerable opposition to the bill 
comes from those who suffered losses which were 
left out of account by the Geneva Tribunal, and 
who, of course, could not claim under the terms of 
the award which must control the decisions of the 
Court of Claims. These persons hope, in some way, 
to persuade Congress to order a division, not in ac- 
cordance with the limitations of the award, in which 
they canshare. There is, however, a growing belief 
that such sum as may remain after all strictly en- 
titled under the award have been paid, belongs to 
Great Britain and should be returned. This may 
lead to an adoption of the measure proposed in the 
bill mentioned, though in consequence of the feel- 
ing produced by the inequitable fisheries award, 
probably not by the present Congress. 


A curious question was passed upon by the Eng- 
lish Court of Appeal in the case of Agar-Ellis v. 
Lascelles, decided on the 23d of last month, namely, 
as to the authority of a father to control the relig- 
ious education of his children, and the effect of an 
ante-nuptial agreement with the mother in relation 
to such education. In this case, the father was a 
Protestant and the mother a Roman Catholic. . The 
father endeavored to have the children educated in 
the tenets of the Protestant faith, but the mother, 
without the knowledge of the father, caused them 
to be baptized as Roman Catholics and to attend 

Von. 18.— No. 25. 





the services of that church. The father settling 
upon each of the children a certain sum, caused 
them to be made wards of the Court and procured 
an order from the Vice-Chancellor, declaring that 
they should be brought up as Protestants and re- 
straining the mother from taking them to any Ro- 
man Catholic place of worship. The mother opposed 
this order, claiming that she agreed to the marriage 
with her husband, relying on a promise made by 
him to her and to her relations, that the children 
should be brought up in her religious faith, The 
Court of Appeal affirmed the order of the Vice- 
Chancellor, holding that the father had the legal 
right to bring up the children in his own faith, and 
that he had in no way forfeited or abandoned his 
authority. The decision is in harmony with the 
general rule, that, as to religious education, the 
child is to be educated in the religion of the father. 
Hawksworth v. Hawksworth, L. R., 6 Ch. 589; Aus- 
tin v. Austin 34 L. J. (N. 8.) Ch. 499; Skinner v. 
Orde, L. R., 4 P. C. 60. See, however, Stourton v. 
Stourton, 8 DeG., M. & G. 760, where the court de- 
clined to interfere on behalf of a father when a 
child nine years old had been permitted to receive 
strong religious impressions from his mother, who 
was his guardian. 


A bill now under discussion in Congress designed 
to regulate immigration and make provision for the 
care of immigrants, is designed to accomplish the 
end aimed at by the State laws upon the subject 
which were held unconstitutional by the Supreme 
Court of the United States in the cases of Henderson 
v. Mayor of New York, 92 U. 8. 259; Chy Lung v. 
Freeman, id. 275, etc. It contains provisions simi- 
lar to those contained in the State laws and provides 
for authority to prevent the landing of foreign 
criminals, lunatics and helpless paupers. As it is 
strongly supported and no valid objection can be 
raised to it, it will probably pass. 


The London Law Times states as one of the re- 
sults of the adoption of a code in England that 
there appears to be an opinion prevailing, “ especi- 
ally among country solicitors,” that any one can draw 
pleadings. Upon the authority of a statement made 
by an eminent barrister, the Times considers that 
it now requires very considerable skill to draw 
pleadings correctly, and several instances are given 
where parties have been turned out of court by rea- 
son of defective pleadings. There is nothing re- 
markable about this. The judges at present upon 
the bench were educated under the old regime 
where pleading was the beginning and the end of the 
law, and the rules which governed then are applied 
as far as possible to the new system of procedure, 
The result is that the code appears to be as uncer- 
tain as was the old method which is probably the 
purpose aimed at in many of the decisions. 
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Senator Conklin has introduced a bill in Congress 
regulating the compensation of attorneys prosecut- 
ing pension claims that has the merit of being rea- 
sonable in the amount it awards. For an increase 
of pension $10 is allowed; for an original applica- 
tion $15, and for an application for widows and 
other heirs $20. These sums are to be paid to the 
attorney by the agent paying the pension. 


The English Court of Appeal in the case of Day v. 
Brownlegg, decided on the 4th inst., determines that 
the owner of a dwelling-house called by a particular 
name has no property in such name that can be pro- 
tected by injunction. Plaintiff owned a house 
and grounds, which for sixty years had been known as 
Ashford Lodge. In 1876 defendant, who was an 
adjoining neighbor, christened his premises Ashford 
Lodge. In his complaint, plaintiff alleged these 
facts, also that the change had caused him consider- 
able expense and damage and extreme personal in- 
convenience and annoyance; that it had damaged 
the means of identifying his estate and his title 
thereto, and that the value of the estate was greatly 
diminished. To this defendant demurred. The 
Vice-Chancellor overruled the demurrer on the 
ground that the allegations of damage to property 
were sufficient to sustain the action. The Court of 
Appeal has reversed this decision, Jessel, M. R., 
saying that so far as he was aware, the Vice-Chan- 
cellor had held for the first time that a man has a 
legal right to the exclusive use of any name he 
chooses to affix to any part of his property, and that 
such a right is not known to thelaw. ‘The decision, 
although correct, deprives owners of suburban resi- 
dences from protection against a very vexatious kind 
of annoyance, and one that is liable to cause pecu- 
niary loss. 


—_——_.———————— 
NOTES OF CASES. 


N Hall v. Parker, 37 Mich. 590, it is held that under 

a statute making Sunday contracts invalid, a bond 
made on Sunday but dated and to take effect ona 
week day will protect an obligee who had no notice 
that it was executed on Sunday. In Knox v. Clifford, 
88 Wis. 651; 20 Am. Rep. 28, it was held that the 
maker of a promissory note bearing date on a secu- 
lar day is estopped as against a bona jide holder for 
value, to show that it was made on Sunday. And 
it has been held that if a contract is commenced on 
Sunday, but not completed till a subsequent day, or 
if it merely grew out of a transaction which took 
place on Sunday, it is not for this reason void. 
Stackpole v. Symonds, 3 Foster, 229; Adams v. Gay, 
19 Vt. 358; Goss v. Whitney, 24 id. 187; Butler v. 
Tee, 11 Ala. 885; Bloxsom v. Williams, 3 B. & C. 
232. Thus, if a note is signed on Sunday, its valid- 





ity is not impaired if it be not delivered on that 
day. Hilton v. Houghton, 35 Me. 148; Lovejoy v. 
Whipple, 18 Vt. 879; King v. Fleming, 23 Am. Rep. 
131. And in Commonwealth v. Kendig, 2 Penn. St. 
448, it was held that an official bond, executed on 
Sunday, will not be void as to the parties to be pro- 
tected by it. And when during a portion of the 
day a contract may be lawfully made, it has been 
held that it will be presumed to be made during the 
lawful time. In Mason v. Densmore, 34 Me. 391, a 
contract proved to have been made on the Lord’s 
day, was held not to be thereby shown invalid, un- 
less it was also proved that it was made before sun- 
set. Whether a contract entered into on Sunday 
will be rendered valid by a subsequent recognition, 
is not entirely settled by the authorities. See Allen 
v. Deming, 14 N. H. 483; Shipley v. Hastwood, 9 Ala. 
198. In Adams v. Gay, 19 Vt. 358, it was held that 
in a case of a contract made on Sunday and partly 
performed by one party, such party may demand, 
en another day, to be placed in his original posi- 
tion, and if that is impossible, compensation; and 
if this is refused, the original contract becomes 
valid as if entered into on another day. See, also, 
Williams v. Paul, 6 Bingh. 653. But see Simpson 
v. Nichols, 3 M. & W. 240 


In Stoner v. Milliken, 85 Ill. 218, a party was asked 
to sign a note as surety, but refused unless another 
person named would first execute the same. The 
principal thereupon forged the signature of the other 
person, whereupon the person asked was induced to 
sign. The principal thereafter procured money 
upon this note from an innocent party, who had no 
notice of the fraud. It was held that the fact of the 
forgery and fraud could not release the surety who 
signed the note from liability. The principle on 
which the decision rests is the well known one that 
where one of two innocent persons must be a loser 
by the deceit or fraud of another, the loss must fall 
on him who employs and puts trust and confidence 
in the deceiver, and not on the other. In Hein v. 
Nichols, 1 Salk. 289, the reason for such a rule is 
given: ‘Seeing that somebody must be a loser by 
the deceit, it is more reason that he that employs 
and puts trust and confidence in the deceiver should 
be a loser than a stranger.” See, also, York Man. 
Co. v. Brooks, 51 Me. 506; Selser v. Brock, 3 Ohio St. 
802, which are direct authorities to the point that a 
forgery of thename of a prior surety will not dis- 
charge a subsequent surety. In the case of indorse- 
ment, it has been generally held that the in- 
dorser warrants the signatures of all the antece- 
dent parties. Sce Turnbull v. Boyer, 40 N. Y. 
456; Robinson v. Yarrow, 7 Taunt. 455; Canal Bank 
v. Bank of Albany, 1 Hill, 287; Lambert v. Pack, 1 
Salk. 127. This is denied, however, in Bayley on 
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Bills, p. 170, but the case of Hast Ind. Co. v. Triton, 
8B. & C. 280, which is relied on to support this 
view, did not turn upon this point. See, also, State 
Bank v. Fearing, 16 Pick. 533; Howell v. Wilson, 2 
Blackf. 418; Critchton v. Parry, 2 Camp. 182. 


The Supreme Court Commission of Ohio in Penn- 
sylvania Oo, v. Rathgeb, 32 Ohio St. 66, approves of the 
rule that a failure by one approaching a railroad cross- 
ing to look and listen, is negligence per se which 
will prevent a recovery for any injury from col- 
lision with the train. The court says that omitting 
to look and listen, in such a case, is not merely evi- 
dence of negligence to be considered by the jury, 
but is of itself such negligence as will prevent a 
recovery. This seems to be the settled rule, and the 
circumstance that the railroad company was negli- 
gent in not giving the customary signals of danger 
has been held not to dispense with the care required. 
See Havens v. Erie Railway Oo., 41 N. Y. 296; 
Biseigal v. N. Y. Cent. R. R. Co., id. 296 In Galena, 
etc., R. Co. v. Loomis, 13 Ill. 548, the court held 
that if without signals the injured party might with 
care have seen the train and known that it was ap- 
proaching, he could not recover. And in Ernst v. 
Hud. Riv. Railroad Co., 39 N. Y. 61, it is said that a 
traveler approaching a railroad track is required to 
use his eyes and ears, so far as there is opportunity, 
if he would avoid the imputation of negligence, 
even though the company may neglect the proper 
signals. In this case the company had withdrawn, 
without notice, a flagman which had been for some 
time voluntarily on its part stationed at a road cross- 
ing. But it has been held (Pennsylvania Railroad 
Oo. v. Weber, 72 Penn. St. 27) that it is not neces- 
sary to prove affirmatively that a person injured 
when crossing a railroad on a public highway had 
used all the proper precautions. 


In Black v. Tiedeman, decided by the St. Louis Court 
of Appeals on the 3d inst., the question was whether 
an executory contract for the sale of property for 
future delivery was rendered wagering by the fact 
that the seller had not the property at the time he 
entered into the contract, but expected to go into 
market to buy in order to enable him to fill it. The 
court held it was not, and thatif either party at the 
time of making such a contract intends that the 
property shall be delivered, the contract is not 
wagering whatever may have been the secret pur- 
pose of the other party. In Bryan v. Lewis, Ry. & 
M. 386, it is held that if one sells what he has not 
now and has made no contract for purchasing, and 
has no definite right to expect as by consignment, 
but intends to go into the market and buy, he can- 
not enforce the contract. See, also, Lorymer v. 








Smith, 1 B. & C. 1; Head v. Goodwin, 37 Me. 187; 
Stanton v. Small, 3 Sandf. 230. But this doctrine 
was overruled in the case of Hibblewhite v. McMorine, 
5 M. & W. 462, where the court declared such a 
doctrine contrary to law. Subsequent English 
authorities sustain this latter ruling. See Mortimer 
v. McCallan, 6 M. & W. 58. The current Ameri- 
can authority appears to be also to the same 
effect. Stanton v. Small, supra ; McIlwaine v. Edger- 
ton, 2 Robertson, 422. In the latter case it was 
held that a contract in May to deliver in July a 
quantity of mess pork was not invalidated on the 
mere ground that the seller was not in possession of 
the goods at the time of making the contract, that 
such a contract was not within the meaning of the 
statute against wagering, nor was it invalid at com- 
mon law as being against public policy. See, also, 
Lansing v. Lansing, 8 Johns. 454; Walcott v. Heath, 
78 Ill. 433. 


In Beard v. Westerman, 32 Ohio St. 29, the Su- 
preme Court Commission decided that demand and 
notice are not necessary as against an indorser who, 
at the date of the maturity of the note, has sufficient 
property of the maker in his possession held as 
security against his liability. In Mead v. Small, 2 
Greenl. 207, it is held that if the indorser of a note 
has protected himself against loss by taking collat- 
eral security of the maker it is a waiver of his legal 
right to require proof of demand on the maker and 
notice to himself. In Marshall v. Mitchell, 35 Me. 
221, it is said that if the indorser has security in his 
own hands fully equal to his liability he can suffer 
no loss by the want of demand and notice, there- 
fore he has been held liable in such a case without 
proof of those facts. In Prentiss v. Danielson, 5 
Conn. 175, it is said by the judge who wrote the 
opinion that if the indorser receives security to 
meet a particular indorsement, he waives a demand 
and notice in respect to that indorsement, but not 
as to any other. In Barrett v. Charleston Bnnk, 2 
McMullen, 191, a bond and mortgage were assigned 
to a third party in trust to secure the indorser if 
the maker should fail to pay the note, and the 
indorser was held notwithstanding a defective 
notice. In Wart v. Mitchell, 6 How. (Miss.) 131, the 
demand was made a day too late, but the indorser 
being indemnified by a mortgage was held. In 
Walker v. Walker, 2 Eng. (Ark.) 542, the second 
indorser, who had received ample security from the 
first, was held although the security had afterward 
become doubtful. In Develing v. Ferris, 18 Ohio, 
170, the vendor of lands, who had taken a note 
therefor, which he had indorsed and negotiated, 
was held liable without notice on the ground that 
he had retained the title of the land as security. 
See, also, Maine Bank v. Smith, 18 Me. 99; Lewis v. 
Kramer, 3 Ind. 265; Warder v. Tucker, 7 Mass. 449. 
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“LAWYERS ON TOP.” 


NDER this heading a late number of the New 
York Graphic newspaper contained an article 
complaining of the lawyers. The text and gist of the 
article was that ‘‘ there are far too many lawyers in 
office in this country.” The Graphic considerately 
starts off with the concession that “ the good lawyer 
is necessary,” and to give its readers a vivid idea of 
the necessity for him, tells them that he is as neces- 
sary as the “journalist,” which is euphuistic for 
“editor.” We are somewhat comforted by the 
assurance of the Graphic, besides, that it ‘‘ would 
by no means advocate the abolition of the legal pro- 
fession.” Then again we are gratified to learn that 
the Graphic has no fault to find with us individually, 
nor with our patrons, for that matter, for it ex- 
plicitly declares that ‘‘we have no quarrel with 
honest lawyers.” Having thus divested the discus- 
sion of any possible personality, let us look a 
moment at the merits of the Graphic’s pronuncia- 
mento. 

The Graphic says: ‘‘ It would be thought a wildly 
extravagant assertion if we were to say that more 
than half of all the important offices in the United 
States are held by lawyers.” We quite agree to the 
‘*wild extravagance.” It continues: ‘‘ Yes, the 
statement would be far within the mark.” This we 
do not agree to. We do not suppose that one-tenth 
of the offices in the United States are held by law- 
yers, and we do not suppose that one-fifth of what 
the Graphic would concede to be the ‘important 
offices” are held by lawyers. It is true that lawyers 
preponderate in the legislative offices, which afford 
but a moderate remuneration, and in some other 
offices which do not afford any thing in the way of 
pay. But when youcome toa “real good thing ”"— 
your collectorships and large postmasterships, you 
dv not find the lawyers there. The lawyeris usually 
willing to do the work of an office of honor for the 
sake of the honor, and without thinking much about 
the pay, but the ‘fat offices” generally fall to 
others. Will the Graphic estimate the number of 
good post-offices occupied by lawyers in this coun- 
try? These things usually fall to men of trade. 
The example that the Graphic instances to make 
good its assertion is deceptive, namely, the prepon- 
derance of lawyers in Congress. It is doubtless 
true, as the Graphic says, that there are fifty-eight 
lawyers, and only twenty of all other occupations, 
in the United States Senate, and two hundred and 
twenty-three against seventy in the lower house. 
And it is probable that this preponderance will be 
found also in the State Legislatures, But outside of 
these legislative places and judicial offices, we 
believe the proportion of lawyers to be very small. 

The Graphic says this fact exists in no other 
country but our own. That we can easily believe. 
The freer a country, the more lawyers and the more 








honored. Probably there isn’t a lawyer in Pata- 
gonia, but the instant civilization raises its head in 
a country, then you find the lawyers there ;—there is 
a law journal in New Zealand, and the Graphic man 
can go there now, sure not to “disagree” with his 
readers. The Graphic will not find many lawyers in 
office in Russia. Why did it not include Russia in 
its enumeration of those blessed countries where 
lawyers are not suffered to get office? Truly, it 
would be a fine thing to have a Congress with 
“a larger installment of literary men and artists,” 
like the French Assembly. Its proceedings would 
afford the Graphic plenty of subjects for sensational 
illustrations— duels and embraces and _ general 
‘‘effusion.” But by all means send the Graphic 
“ artists.” 

But, says the Graphic: ‘‘ Whenever a state places 
its statutes unreservedly into the hands of men 
who live by their confusion, the laws of that State 
are very likely to be confused. Laws ought to be 
made chiefly by those who have the largest interests 
to protect — by farmers, merchants, manufacturers, 
miners — not by those who coin wealth by the quar- 
rels of the community in which they live” Is it so? 
This is new. The chief object of laws is to protect 
the “largest interests,” is it? So much better then 
to have the laws made by men whose business it is 
to interpret them, and who have no pecuniary inter- 
ests to subserve in the making of the laws —no 
‘large interests” to protect! Let the market for 
lamb’s meat be regulated by the wolves, of course. 
Let Vanderbilt attend to the railroad interests, 
Sharon and Jones to the silver mines, Jay Gould or 
Russell Sage to the stock market, and so on, and 
every thing would be lovely — no ‘‘ confusion.” Of 
course about thirty-nine milllons of small fry would 
be gobbled up, but what of that? We should be 
rid of the lawyers, and there would be pone ‘‘to 
hocus-pocus and bedevil the laws which they are 
paid to interpret.” Jack Cade was one of this sort 
of reformers— ‘‘the first thing we will do, let us 
kill all the lawyers.” Does not the writer of this 
article which we have been quoting from, remember 
— did he never read — has not some one told him, 
that but for the ‘‘ hocus-pocusing and bedeviling”’ 
lawyers, who have always resisted tyranny in every 
form and on every soil, who founded this govern- 
ment, and established the freedom of speech and 
printing, he and all the other young college gradu- 
ates and wise men of the press would be to-day as 
silent and uninfluential as a four-thousand-year- 
old mummy. Why, dear young friend, we lawyers 
made you and set you up in business, and earned 
for you the privilege of prattling, and we are as 
much disappointed in you and a few others of your 
class, as the Lord must be in the creation which he 
pronounced ‘“‘ very good.” 

In candor, however, we must confess that we find 
some reason in the Graphic’s fault-finding with the 












































THE ALBANY LAW JOURNAL. 


485 

















immense preponderance of lawyers in Congress. It 
is by far too great a preponderance, both for the coun- 
try and for the lawyers. We are even magnanimous 
enough to declare that it would be better if there 
were more editors in Congress, for we have no quar- 
rel with “the good editor.” As Mr. Irving Browne 
pointed out in his paper on the ‘‘ Non-Political 
Lawyer,” at the late meeting of the State Bar Asso- 
ciation of this State, the editors have made great 
strides in intelligence and influence during the last 
quarter of a century, and they deserve their suc- 
cesses. We quite agree with Mr. Browne, too, that 
Congress would be improved by a larger infusion of 
men of skill and experience in manufactures, agri- 
culture and finance. We even think a few clergy- 
men would be unobjectionable, for Congress is 
sadly in need of the religious element. We quite agree 
with Mr. Browne when he contrasts his pleasure in 
learning that there are only three lawyers in the Au- 
burn prison, with his sadness over the Congressional 
statistics. It is painfully true that the itch of the 
lawyers for political preferment makes poor lawyers 
and poor statesmen. There are a great many fourth- 
rate lawyers in Congress, and there are some first- 
rate contingent statesmen at the bar. It would 
certainly be better for our profession if we addicted 
ourselves to the ‘‘ weightier matters of the law,” and 
left politics to others. Not that we assent to the 
Graphic's idea that the functions of lawyers in Con- 
gress “‘ should be clerical and technical,” which we 
interpret as meaning that the lawyers should phrase 
the statutes which the farmers, manufacturers, 
miners, bankers, capitalists, authors, artists, and 
editors should originate. This would be rather hard 
measure for our profession and the forty thousand 
individuals which compose it in this country. Would 
the Graphic Solomon give us a vote on these same 
laws? We don’t see why he should with his pecu- 
liar views. But of one thing be can rest assured, 
whether the lawyers continue to hold office as they 
now do or not, they will always, so long as our 
country continues free and prosperous, continue 
se on top. ” 
—_———¢—____— 
FUNEREAL MEDITATIONS. 


¢¢ \{EMENTO MORI,” was the wise remark of a 

man of sense who has himself long since gone 
over to the majority. Whenever it is convenient ’t is 
well to follow good advice. We ourselves actually 
thought seriously one night as we sat ‘at ease in our 
study surrounded by the literary remains of many a 
disciple of Coke and Blackstone, after having walked 
behind the bier of a deceased friend and seen him 
placed in his cold and narrow bed. Surrounded as we 


were by books,the embodiments of the brains and souls . 


of the learned ones among the living and the dead, we 
reviewed the sad incidents of the day with an eye to 
their legal aspect. 

At first it had been intended to bury the dead man 
in-a place other than that whither with solemn steps 
and slow we had conveyed him, but it was found that 








he had left specific instructions as to the interment of 
his remains, and of course his express wishes had to 
prevail over those of his family. (4 Bradf. 503.) 

The gentleman had died insolvent, yet he had been 
driven safely to his last resting place — the only coun- 
try home he ever owned. Some might think that his 
corpse could have been seized for debt, but that barbar- 
ous practice, if it ever was legal, is not so now. The fa- 
cetious author of “‘ Handy Andy” says that it was per- 
mitted in his day, but then every one knows that the 
law of novelists is by no means as good as the law of 
the ‘‘novels.’”’ The books assert that it was once the 
custom in England to defer the entombment of any one 
dying in debt; but the law is abundantly clear that so 
far from being able to detain the body, the person in 
whose house a poor man dies is bound to give the re- 
mains adecent burial. Denman, C. J., on one occa- 
sion remarked, that every person dying in England, 
and not within certain exclusions laid down by the 
ecclesiastical law, has a right to Christian burial; and 
that, said the Chief, implies a right to be carried 
from the place where his body lies to the parish cem- 
etery. (How else, my lord, could he get there?) Fur- 
ther, no one must be carried nakedly exposed, for such 
an act — to quote from Lord Stowell — would be a real 
offense to the living as well as an apparent indignity 
to the dead. Gilbert v. Buzzard, 2 Hag. Con. Rep. 
344. Denman had no doubt but what the common law 
cast on some one the duty of carrying to the grave, 
decently covered, the dead body of any one dying in 
such a state of indigence as to have no funds for that 
purpose. The feelings and interests of the living re- 
quire this and create the duty. The trouble with his 
lordship was to say on whom the duty fell, and he 
concluded that the individual under whose roof a poor 
person dies is bound to carry him decently covered to 
the grave. He cannot keep him unburied, nor do any 
thing which prevents Christian burial. He cannot, 
therefore, cast him out so as to expose the body to vio- 
lation, or to offend the feelings or endanger the health 
of the living. Reg. v. Stewart, 12 A.& E. 779. As the 
Chief Justice says nothing about the necessity of a 
coffin, are we to imagine that he had in mind the rules 
of the Cisternians, who never allowed their nuns any 
wooden covering save a platter placed over their 
faces? 

A jailer once tried to detain a corpse for a debt due 
to him incurred before the prisoner’s death; but he 
found he had made a mistake when the Court of 
Queen’s Bench issued a mandamus to compel him to 
give it up to the executors, and he was prosecuted for 
his misconduct. Reg. v. Fou, 2 Q. B. 246; Reg. v. 
Scott, L. R., 2 Q. B. 248. In Massachusetts a man 
arrested a corpse for debt, on its way to the grave, in 
the public highway, in the presence of the friends of 
the deceased and of the funeral cortege. The wrong- 
doer was indicted, tried before Chief Justice Parsons, 
and convicted, but let off with a small fine on the 
ground of his ignorance of the improper nature of 
his act. 1 Russell on Crimes, p. 636. 

Lord Ellenborough said once that to seize a dead 
body for debt was contra bonos mores, and an extortion 
upon the relatives, an act revolting to humanity and 
illegal. Jones v. Ashburnham, 4 East, 460. 

One hundred years ago the Green Mountain boys 
were astray in some of their ideas on legal subjects, 
and on the following point among others: they thought 
that if any one buried the body of a man imprisoned 
for debt he, by such interference, became an adminis- 
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trator in his own wrong. When Judge Chandler, who 
was confined for debt, died in jail, a serious question 
arose as to what was to be done as to interring him. 
The body was kept until] it became dangerous to the 
health of the surviving prisoners; then, fortunately, 
the jailer, with his New England wit, discovered that 
by stretching the chain he could include within the jail 
liberties a small portion of an adjoining burial ground. 
A grave was accordingly dug, commencing just outside 
the cemetery fence and just within the jail-yard, sloping 
under the fence until a sufficient depth and obliquity 
was obtained; in this all that was mortal of the poor 
judge was placed,and thus inhumed after a quasi Chris- 
tian fashion, and yet no escape was suffered. Hall’s 
History of Eastern Vermont. 

Although Lord Denman, in the case above referred 
to, was silent as to the necessity of a coffin, still if a 
son-in-law is good enough to provide his mother-in- 
law with such an article, he will be entitled to be al- 
lowed for it out of the funds of her estate, as well as 
for her grave-clothes. Thompson v. Smith, 57 N. H. 
306. 

We had learned that the absence of all pomp and 
show at our friend’s funeral was caused by the mortal 
aversion of the deceased to such wasteful extrava- 
gance. He did not, however, go quite as far as Mr. 
Zimmerman, an eccentric Englishman, who in his will 
said: ‘‘ No person is to attend my corpse to the grave, 
nor is any funeral bell to be rung; and my desire is to 
be buried plainly and in a decent manner; and if this 
be not done, I will come again; that is to say, if Ican;’’ 
nor as the old Dowager Countess of Sandwich, who in 
her holograph will provided that at her burial there 
were to be “no undertakers, frauds or cheating; no 
scarfs, hat-bands or nonsense.’’ Proffatt’s Curiosities 
of Wills, 10. Nor had our friend sought to do any 
thing out of the way with his poor clay; he had not, 
like Jeremy Bentham, bequeathed it for dissection, 
nor like Mr. Kinsett, given it to a gas company to be 
consumed to ashes under a retort: nor directed his 
executors to have it made into fiddle-strings, smelling 
salts and vitrified lenses, as did another genius. Prof- 
fatt, p. 77. Nor had he shown any great love for the 
classics as did the Oxford don who directed his skin 
to be tanned and on it printed the Iliad and Odyssey. 
Numerous have been the instances of testators insert- 
ing in their wills directions as to the how and the 
where of their burial from the days of Joseph, alias 

Pp h, down to the present day. 

The grave of the recently departed was not a brick 
one. In England it has been held that one has no 
right to have a brick grave without first obtaining 
therefor the authority of an ecclesiastical magistrate, 
for such a thing is an aggression upon the interests of 
others and carries the pretensions of the dead to an 
extent that violates the first rights of the living — the 
rights of sepulture. Gilbert v. Buzzard, 3 Phil. 335. 
The law is that a common cemetery is not res unius 
aetatis, the exclusive property of one generation, but 
is likewise the common property of the living and of 
generations yet unborn, and is subject only to tempor- 
ary appropriation. King v. Coleridge, 2B. & Ald. 506. 





The principle is strictly acted upon by the Capuchin 
Friars at Rome; their cemetery is in the crypt of their 
church; the holy earth, all brought from Palestine, 
contains room for only twenty-four of the brother- 
hood at a time; when, therefore, that number are 
there reclining and another dies, the one who has been 





longest entombed has to yield his place, and to stand 
up or sit up — whichever he can do—until his skeleton 
falls to pieces, then his bones are used for the purpose 
of decorating this sepulchral home; femurs for al- 
coves, skull for pyramids, finger-joints for imitation 
vines, vertebre for hanging baskets. For them, at 
least, the grave is not the final resting-place. 

We made no inquiries as to the materials of the 
shroud used, but doubtless no attention had been 
paid to that act passed in the thirtieth year of the 
reign of Charles II, and chaptered three, which pro- 
vided that every one was to be buried in woolen gar- 
ments under a penalty of five pounds, and in order to 
prevent any evasion of the law an affidavit of the fact 
of such burial had to be made before a magistrate. 
“ At the assizes in Leicester, in Lent, anno 10 Jac. the 
case was this: One William Hain had in the night 
digged up the graves of divers severall men and of one 
woman, and took the winding sheets from the bodies 
and buried the bodies again; and I advising hereupon 
for the rarenesse of the case, consulted with the judges 
at Serjeant’s Inne on Fleet street: where we all re- 
solved, that the property of the sheets was in the ex- 
ecutors, administrators or other owner of them, for 
the dead body is not capable of any property, and the 
property of the sheets must be in somebody: and ac- 
cording to this resolution, he was indicted of felony 
in the next assizes, but the jury found it but petit lar- 
ceny, for which he was whipped, as he well deserved.”’ 
So wrote Sir Edward Coke (8 Inst. 110). Likewise 
with regard to coffins, they must be alleged, in case of 
theft, to be the property of the executors, administra- 
tors or the person who buried the deceased (Anon. 2 
East, P. C. 652), unless a long time has elapsed since 
the funeral, then it will do to lay such property as the 
goods of a personunknown. 2 Russ. 98. 

The coffin used on this occasion was an ordinary one. 
One Gilbert once got it into his head that he would 
like to bury his wife in the parish churchyard in an 
iron coffin. (Query: was he afraid of her coming back 
and haunting him?) The wardens refused to allow it, 
so G. applied to the court of King’s Bench for a man- 
damus to let her in. The court said that they had to do 
with the right of sepulture, but that the mode of burial 
was for the ecclesiastical courts to deal with. Gilbert 
went then to the Consistory Court; the church wardens 
contended that their accommodation was limited; 
that if coffins of such imperishable material were used 
the ground would soon become useless, and it would 
be impossible for all the parishioners to find room for 
their bodies in the graveyard. The anxious husband 
argued, contra, that ground once given for burial was 
appropriated forever, and that the insertion of any 
other body at any time, however distant, would 
be an unwarrantable intrusion. The court decided 
that an iron coffin might be used upon the payment of 
a larger fee, although it differed from Gilbert on the 
point of exclusive appropriation. King v. Coleridge, 
supra; Gilbert v. Buzzard, supra. Of course in New 
York State neither a corpse nor its interment is legally 
subject in any way to ecclesiastical cognizance or sacer- 
dotal power of anykind. 4 Bradf. 502. If a person al- 
lows a coffin which he owns to be deposited in the earth 
for the purpose of interment, with a corpse inside of it, 
he cunnot get it back again—he loses all interest in it— 
it ceases to be a subject of property, he cannot recover 
it even in an action of replevin. Guthrie v. Weaver, 
1 Mo. App. 136. Hence one must always be careful 
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how he lends a coffin not required at the time, for once 
used by friends they are gone forever. In this respect 
they are not unlike umbrellas. 

Sometimes an interesting question arises as to who 
owns a corpse. The law has said that there is no 
property in it. Sir William Blackstone remarked, 
that although the heir has a property in the monu- 
ments or escutcheon of his ancestor, yet he has none 
in his body or ashes. 2 Bl. Com. 429. A contract for 
the sale of a corpse —even to doctors—will not be en- 
forced; it cannot be made an article of merchandise. 
Am. Law Times, July, 1871. 

The relatives of the dear departed have the right of 
interring the body, and when this right has once been 
exercised no interest in it remains, except to protect 
it from injury; and this is so even though the relatives 
differ as to the place of burial, the father taking one 
view, the husband another. Guthrie v. Weaver, supra. 
Of course the law requires that some one should have 
the custody of the body for the purposes of sepulture, 
and the husband is entitled to the custody of his wife, 
the parent of his child, and the child of his parent; 
and if any one interferes with that right the aggrieved 
one has his action at law. Am. Law Times, July, 1871. 
In Indiana the courts have diverged somewhat from 
the beaten track, and held (Bogert v. Indianapolis, 13 
Ind. 138), that the surviving relatives are entitled to 
the corpse in the order of inheritance, as property, and 
that they have a rigbt to dispose of it as such, subject 
to whatever burial regulations are reasonable and 
proper for the public health and advantage. 

An administratrix has nothing more to do with the 
intestate’s cadaver when once she has buried it. Wyn- 
koop v. Wynkoop, 6 Wright, 293. The control of it 
rests with the next of kin. Lowry v. Plitt. The law 
recognizes their right to preserve and protect the 
remains, unless the deceased by his will made some 
different disposition of them. 4 Bradf. 502. One 
son derives no additional authority over his parents’ 
remains from the will of his brother. Lowry v. Plitt, 
supra. 

We had shortly before the day on which we were 
thus meditating been inspecting a collection of mum- 
mies, some brought from the ancient land of the Pha- 
raohs, others rapt from the famous graves of the In- 
cas, and all transported thousands of miles for the 
edification and delectation of the nobodies of to-day. 
Naturally, therefore, the thought of the yawning 
chasm that had engulphed our friend and the news of 
the A. T. Stewart affair led us to wonder how long 
they would let him sleep on in the grave where true 
neighbors had laid him. We read up the subject and 
soon discovered enough to convince us that grave- 
thieves, if caught, can be punished. 

It is an ‘tndictable offense in many of the States to 
disinter a corpse, unless the deceased, in his life-time, 
had directed such a thing. or his relatives consent to 
it (State v. Tate, 6 Blackf. [Ind.] 111; Com. v. Loring, 
8 Pick. [Mass.] 370; Com. v. Marshall, 11 id. 350); even 
though such resurrecting be in the interests of science 
and for the purpose of dissection. Com. v. Cooley, 10 
Pick. 37; 1 Russell, 464. In New York (as we have 
been lately told in these pages, apropos of the Stewart. 
cadaver), removing a corpse for the purpose of selling 
or dissecting it, or from mere wantonness, subjects 
the offender to fine and imprisonment, or both; in 
New Hampshire and Vermont such crimes are pun- 
ished by fine, whipping (not more than forty stripes 
save one) and imprisonment, as the court sees fit. 





A person may be found guilty of this offense even 
though he was not actually present at the body-lift- 
ing, if with the intention of giving aid and assistance 
he was near enough to afford it, if required. Statev. 
Tate, 6 Black, 111. In England, where a son, from 
pure motives of filial affection and religious duty, re- 
moved the body of his mother from a desecrated 
burial-ground for the purpose of interring it with that 
of his family in a consecrated churchyard, it was held 
that he was guilty of an indictable misdeameanor. 
Reg. v. Sharpe, 7 Cox’s C. C. 214. Among the Franks, 
one who dug up a corpse in order to strip it was ban- 
ished from society, and no one was suffered to relieve 
his wants until the relations of the deceased con- 
sénted. 1 Russell on Crimes, 465. And under the laws 
of Constantine, a woman could repudiate her hus- 
band, without blame, in case he was guilty of vio- 
lating tombs; and the Ostrogoths allowed divorce for 
the same reason. 18 Alb. L. J. 307, 308. The divorce 
practitioners of Utah and Chicago might take a hint 
from this. ; 

Besides these criminal proceedings, the person who 
has the freehold of the soil may bring an action against 
any who dig into and disturb it. 2 Black. Com. 
429. This was clearly established in Meagher v. Driscoll, 
99 Mass. 281, where a father sued for the removal of the 
remains of his child and recovered a verdict for $837.50, 
in an action of trespass quare clausum fregit. Mr. Jus- 
tice Forster, in giving judgment, remarked, that a dead 
body is not the subject of property, and after burial it 
becomes part of the ground to which it has been com- 
mitted, earth to earth, dust to dust, ashes to ashes. 
The*only action that can be brought is trespass quare 
clausum. Any one, said the judge, in actual posses- 
sion of the land may maintain this against a wrong- 
doer. Barnstable v. Thacher, 3 Metc. 243. The gist of 
the action is the breaking and entering, but the cir- 
cumstances which accompany and give character to 
the trespass may always be shown, either in aggrava- 
tion or mitigation. Brace v. Orford, 2 M. & 8. 77; 
Brewer v. Dero, 11 M. & W. 625. Acts of gross care- 
lessness, as well as those of willful mischief, often in- 
flict a serious wound to the feelings when the injury 
done to property is comparatively trifling, and we 
know of no rule of law which requires the mental suf- 
fering of the plaintiff, caused by the misconduct of 
the defendant, to be disregarded. But in a case in 
{ndiana, only nominal damages were recovered by a 
father, where the body of his child had been, without 
expense to him, carefully removed and reinterred. 
Hamilton v. New Albany, 30 Ind. 482. 

There was trouble over the remains of the wealthy 
Stephen Girard; the City of Brotherly Love, out of 
respect and honor to the memory of their liberal bene- 
factor, took up his body from the grounds of the Holy 
Trinity Church, where, at his own request, he had 
been entombed. The relatives objected thereto, and 
the court said that equity would intervene to prevent 
the desecration of agrave. 4 Am. Law J. 97; 5 Penn. 
Law J. Rep. 68. Col. Wynkoop, with the consent of 
his widow, was buried in his mother’s burial place, in 
consecrated ground, with the ceremonies of the church 
and the honors of war. Within a year the fickle widow 
desired to remove the body, but the owners of the 
cemetery and the husband’s relations objected. Mrs. 
W. applied to the court, but the judge most ungallantly 
dismissed her bill, saying that her duty as administra- 
trix ended with the burial; that the circumstances of 
the interment were sufficient to justify a refusal to per- 
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mit the removal against the wishes df the family. Wyn- 
koop v. Wynkoop, 6 Wright, 293. In another case the poor 
widow was equally unfortunate. Mrs. Metcalf had 
complied with Mr. M.’s instructions and allowed his 
body to be placed in his own lot in Swan Point Ceme- 
tery. His only child inherited the burial place, and 
when, without her consent, Mrs. Metcalf removed the 
body, the court, on the application of the daughter, 
said that the remains should be restored to the place 
from which they had been taken. Pierce v. Swan 
Point Cemetery Co., 10 R. I. 227. In a New York case, 
however, a widow obtained a perpetual injunction to 
restrain a son from removing her husband’s body from 
where she had interred it; the judge considering 
that a proper respect for the dead, a regard for the 
tender sensibilities of the living, and the due preser- 
vation of the public health, required that a corpse 
should not be exhumed or transported from place to 
place, except under extreme circumstances of exi- 
gency. Secor’s Case, 31 Leg. Int. 268. In Lowry v. 
Plitt, a majority of the next of kin wished to remove 
the ashes of Mrs. Henrietta Lowry, but the others re- 
fused to allow them to be disturbed. The court de- 
clined to assist the majority in their designs; in fact, 
it doubted whether, when a body has been once en- 
tombed with the consent of all interested, it could be 
removed by the next of kin without the consent of the 
owner of the vault in which it was, though he wera a 
perfect stranger to the family. 

Years ago Congress passed a resolution to remove 
the body of George Washington from his quiet rest- 
ing place at Mount Vernon to the Capitol, but his legal 
representatives refused to allow it, and the ideahad 
to be abandoned. 

Sometimes the march of improvement requires that 
barial grounds should be appropriated for other pur- 
poses. In England, however, bodies cannot be re- 
moved by the owners of the soil without an act of 
Parliament. Reg. v. Twiss, 10 B. & 8.298. And in 
New York it was held that where a burial-ground was 
expropriated, the relatives of the dead were entitled 
to be indemnified against the expense of removing 
and suitably reburying the remains. 4 Bradf. (App.) 
502. 

The greunds devoted for graveyards were regarded 
by the civil law as sacred, religious and holy, and be- 
longing to no individual; and the civil law, as Bracton 
says, in this particular is the common law, and it 
would be strange, indeed, if a system based upon so 
accurate a theory of human nature as the common law 
is should fail to recognize a sentiment so deeply seated 
in the human race, whether civilized or savage, and 
courts of equity will restrain the invasion and quiet 
the possession of grounds appropriated by a church 
for a cemetery, and will, in a proper case, enjoin town 
authorities who assume to open a highway through 
such grounds. ‘Trustees v. Walsh, 57 Ill. 363. And 
a purchaser of land, upon which is a burial-ground, 
may be prevented removing the bodies therefrom 
against the wishes of those interested; for every in- 
terment is the concession of a privilege by the owner 
of the soil which cannot be repudiated, and a pur- 
chaser’s title to the ground is fettered with the right 
of sepulture. First Presbyterian Church v. Second 
Presbyterian Church, 2 Brewst. 372. 

The last subject we considered that night was that 
of gravestones. At common law an action is given for 
defacing such monuments. Coke, 3 Inst. 203. The 
inscriptions on them are sometimes of use as being 





evidence of the date of death of the one whose virtues 
and excellences are recorded thereupon. Brookfield 
v. Warren, 82 Mass. 171. This any one who has read the 
interesting dialogues between Mr. Quirk and Mr. Oily 
Gammon in “‘ Ten Thousand a Year,” well understood. 
Notwithstanding this, where a man bequeathed £600 of 
his personal estate to his executors to invest,and applied 
the income in keeping in good repair his monument 
and all the tombstones and headstones of his relatives 
in acertain graveyard; and directed that any surplus 
after defraying such expenses yearly, should be given 
to the poor and pious members of the Methodist So- 
ciety in C., above the age of two score years and ten, 
it was held by the court that the trust to keep the 
stones in repair was honorary only, and that the old 
Methodists were entitled to the whole benefit of the 
money to the utter exclusion of the poor gravestones. 
Dawson v. Small, L. R., 18 Eq. 114; Hunter v. Bul- 
lock, L. R., 14 Eq. 45. 

Epitaphs are numerous and various, of all sorts and 
conditions, poetical and prosaic, eulogistic and abu- 
sive, truthful and lying, yet so far as we remember 
they have not been considered by the courts in many 
cases. There was a dispute about one in Keet v. Smith, 
L. R., 4 Ad. & Ec. 398; L. R.,1 Pr. D. 73, as to whether a 
Methodist minister had a right to put the words “‘ The 
Rev’d”’ before his name upon the tombstone of his 
child in the churchyard of Owston Ferry. The rector 
of the parish objected to the erection of the stone 
with such words upon it, and Sir Robert Phillimore, 
in the Court of Arches, held that the rector was in the 
right, but the Judicial Committee of the Privy Coun- 
cil held that the rector was iv the wrong in objecting 
to the words and in refusing to allow the erection of 
the stone for the reason given, as the word ‘“ Rev'd” 
is not a title of honor or dignity, or one to which the 
clergy of the Church of England are exclusively en- 
titled. On the argument of this interesting case, Lord 
Chancellor Cairus asked if a clergyman ought to allow 
a young lady to be described on a tombstone as “‘ rev- 
erend;’’ and counsel for the plaintiff admitted that 
he ought not toif the young damsel died since the 
days of Henry VII. 

Here the flickering of the lamp and the solemn 
booming of the distant clock, as it struck the dreary 
hour of midnight, cast a shadow and a chill over us, 
and made us start up from our meditations on subjects 
as doleful as those of an anchorite kneeling in his 
lonely cell before an empty skull, dry and sere. 

R. VasHoN RoGeErs, JR. 
snipes 
POWER OF MUNICIPALITIES AS TO REMOVAL 
OF SNOW ON SIDEWALK. 


SUPREME COURT OF ILLINOIS, SEPTEMBER 28, 1878. 


GRIDLEY V. CITY OF BLOOMINGTON. 


A city ordinance imposing a fine upon any one permitting 
snow to remain on the sidewalk abuttin, mises 
owned or occupied | him beyond a specified t ony | 
invalid. Such an ordinance is not a proper exercise o 
municipal police power. 

YOMPLAINT under oath was made charging that 
defendant permitted snow to remain upon the 
sidewalk abutting upon premises occupied by him as 

a “wood and stable lot,” contrary to an ordinance of 

the city which provides that, ‘* whoever being the oo- 

cupant of any occupied premises, or the owner of any 

vacant premises, shall suffer any snow to remain on 
any sidewalk or footway adjacent thereto, longer than 
six hours from the time the snow ceases falling, or if 
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the cessation be in the night time, then longer than 
six hours after sunrise on the next morning, shall be 
fined five dollars, and be subject to a like penalty for 
each day such snow so remains after the first penalty 
has been incurred.” 

Proof was made that the defendant, on the 16th day 
of February, 1875, owned and occupied lot three in 
White’s addition to Bloomington, as a wood and stable 
lot; that there was a sidewalk on the south side of 
the lot which abutted on Grove street; that defend- 
ant did not remove the snow that had fallen on the 
sidewalk two or three days before to the depth of 
several inches, within six hours after sunrise on the 
day mentioned in the complaint; and that the side- 
walk in question was within the corporate limits of 
the city. 

It was admitted for the defense that White’s addi- 
tion to Bloomington was laid out by James White, on 
the 7th day of April, 1856. On the trial the defendant 
was found guilty and fined in the sum of $3; and from 
the judgment rendered against him defendant prose- 
cutes his appeal to this court. 


Scott, J The ordinance under which defendant 
was prosecuted imposes a fine upon any one who shall 
permit snow to remain on the sidewalk abutting prem- 
ises occupied or owned by him longer than a period of 
six hours after it ceases to fall; or if the cessation is 
in the night time, then longer than six hours after sun- 
rise the next morning. 

The validity of that ordinance is the only question 
made on the argument. It was admitted the lot occu- 
pied by defendant was one of an addition to Bloom- 
ington that was laid out in 1836, and hence it follows 
under the decisions of this court, the fee of the street 
in front of the premises was either in the original 
proprietor or in the corporation. I.,B.&W.R. R 
Co. v. Hartley, 67 Ill. 439; Gebhardt v. Reeves, 75 id. 
301. 

The public had an easement over the street in front 
of the lot owned and occupied by the defendant, and 
it makes no difference so far as this decision is con- 
cerned whether the fee of the street passed by the 
plat and dedication to the corporation, or whether 
it remained in the original proprietor. It is plain de- 
fendant has no other interest in the street in front of 
his property than any other citizen of the munici- 
pality. The same is true of the sidewalk. It isa 
part of the street, set apart for the exclusive use of 
persons traveling on foot, and it is as much under the 
control of the municipal government as the street it- 
self. 

The owner of the adjacent lot is under no more 
obligation to keep the sidewalk free from obstructions 
than he is ihe street in front of his premises. He 
may not himself obstruct either so as to impede travel 
on foot or in carriages. It will be conceded the citi- 
zen is not bound to keep the street in front of his 
premises free from snow or any thing else that might 
impede travel. Then upon what principle can he be 
fined for not removing snow or other obstruction from 
the sidewalk in which he has no interest other than 
what he has in common with all other persons resi- 
dent in the city. It is certainly not upon the princi- 
ple under which assessments are made against the 
owner for building sidewalks in front of his property. 
The cases are not analogous. Such assessments are 
maintained on the ground the sidewalk enhances the 
value of the property, and to the extent of the special 
benefits conferred they are held valid. It would be 





absurd to suppose that assessments for benefits for 
local improvements could be enforced by fine or pen- 
alties as in the ordinance under which defendant was 
fined. 

Nor do we think this ordinance can be upheld as 
an exercise of the police power inherent in all muni- 
cipal governments. It was expressly decided by this 
court in City of Ottawa v. Spencer, 40 Ill. 211, that local 
improvements of either sidewalks or streets cannot 
be compelled under the general police power. The 
Legislature must afford the necessary power for con- 
structing all needful improvements, subject to consti- 
tutional limitations, and when one mode of making 
such improvement is sanctioned by the Constitution, 
no other can be adopted. 

Keeping streets and sidewalks in repair and free 
from obstructions that impede travel or render it dan- 
gerous, is referable to the same power as for construct- 
ing new improvements. The sidewalk, as was de- 
clared in the case cited, is as much a public high- 
way, free to the use of all, as the street itself, and 
upon principle it follows, the citizen cannot be laid 
under obligations, under our laws, to keep it free from 
obstructions in front of his property, at his own ex- 
pense any more than the street itself, either by the 
exercise of the police power or by fines and penal- 
ties imposed by ordinance or by direct legislative ac- 
tion. 

Our conclusion is, the ordinance in question is in- 
valid, and the judgment must be reversed and the 
cause remanded. 


Judgment reversed. 
—_————_@———————_ 


POWERS OF AGENTS. 
SUPREME COURT OF MICHIGAN. 


New York [Ron Mive v. First NaTIONAL BANK 
oF NEGAUNEE. 


Agent’s authority to make promissory notes not presumed.— A 
general agent, without gon specially empowered so 
to do, has no authority to make promissory notes in the 
nt of of his ——. pal. ‘ ved 

Agent of corpor implied authority make 
= issory notes. one. prinelpal in this case was a min- 

corporation, whose mine was in Michigan and whose 
financial office was in New York. The general agent in 
Michigan was accustomed to draw on the treasurer in 
New York for the current needs of the corporation, 
and his drafts were duly paid. Held, that no authority 
to make notes could be implied from Foy fact. 
When managers of m will not be held as part- 
ners.—The general agent in Michigan and the financial 
officer in New York were the only stockholders hay 
beneficial interests in the corporation. It was claim 
by the party holding the notes that the corporation for 
several years had had no meetings; that the nt in 
Michigan had managed the business exclusively there 
and that he and the of officer in New York, w 0 amed as 
pooecens and treasurer, had conducted affairs as if they 
ere partners, and ought therefore to be held as havi 
fully authorized each other to exercise all powers th: 
ers might exercise. Held, that as there was no 
postenee that plaintiff had dealt with them as —. 
ut the notes declared or purpo to be co 
notes, the facts stated were vocarbedy and reo eineait 
must make out a case on grounds which woul 
lish a corporate, not a nership liability. 

Daly of of party aa ty re A ay table 

order .—W he: yy oe 

At in in the name of his principal payable to 
the fact that thus on the rhe appears 
to be acting in two capacities, one wot on ch may 
the pager to the other, imposes upon the party 

ts author one obligation of special care in inquiring into 
ority 

Def saute nauthorized paper.—It is emoments foe eee 
poration to ewe in making defense to yank 

unauthorized, that immediately on im ad 
coming known, its validity was formally repudiated. 


CTION on promissory notes. The facts appear in 
the opinion. 
Coo.ey, J. The plaintiff in error is sued as maker 
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of three promissory notes and indorser of a fourth, 
all of which are copied in the margin.* 

By reference to these notes it will be seen that the 
name of plaintiff in error is subscribed or indorsed by 
W. L. Wetmore, and the contest has been made over 
his authority to make use of the name of plaintiff in 
error as he has done. The New York Mine is a corpo- 
ration having its place of operations at Ishpeming, in 
this State. It was organized some fourteen years ago, 
with Samuel J. Tilden and William L. Wetmore as 
corporators. Mr. Tilden has had the principal inter- 
est from the first, and has always acted as president 
and treasurer, keeping his office in New York city. 
Mr. Wetmore has always, until this controversy arose, 
acted as general agent, with his office at Ishpeming. 
The board of direction has been made up of these gen- 
tlemen with some nominal holders of stock in New 
York city as associates. Meetings of the board ap- 
pear to have been held very seldom, and the whole 
business of the company has been done by Mr. Wet- 
more aud Mr. Tilden, the latter looking after the fi- 
nances, and visiting Ishpeming only twice or three 
times during the whole period of the corporate exist- 
ence. Mr. Wetmore hired and paid all the miners and 
other laborers, and transacted such other business as 
is usually taken charge of bya general agent whose 
principal is at a distance. As such agent he has paid 
out in all upwards of $3,000,000; the payments being 
generally made in drafts on Mr. Tilden, or in the pro- 
ceeds of such drafts. Fora while the drafts were on 
time, but latterly the financial condition of the corpo- 
ration has been easy, and only sight drafts have been 
drawn. The firm of Wetmore & Bro., named in the 
three notes purporting to be made by the New York 
Mine, was composed of William L. and F. P. Wet- 
more, and there was evidence to show that the New 





* $5,000. MARQUETTE, Mich., April 26, 1877. 

Sixty days after date we ppeniee to pay to the order 
of Wetmore & Bro., Five Thousand Dollars, at Na- 
tional Park Bank, New York. Value received. 

No. —. Due June 25-28. 

(Indorsed) Wetmore & Bro. 


New York Iron Mine, 
Protest fees, $1.26. By W. L. Wetmore. 


$1,000. MARQUETTE, Mich., April 30, 1877. 
Sixty days after date the Munising Iron Company 
romises to pay to the order of New York Iron Mine, 
Ses Thousand Dollars, at First National Bank, Ne- 
gaunee, Mich., with exchange. Value received. 
E. P. Williams, W. L. Wetmore, 
Secretary. President. 
No. 332. Due July 2, 1877. 
(Indorsed) New York Iron Mine, 


By W. L. Wetmore. 
Protest fees, $1.50. 


$5,000. MARQUETTE, Mich., May 1, 1877. 
Sixty days after date we promise to pay to the order 
of Wetmore & Bro., Five Thousand liars at the 
National Park Bank, New York. Value received. 
No. —. Due July 3. New York Iron Mine, 
By W. L. Wetmore. 


(Indorsed) Wetmore & Bro. 
Protest fees, $1.26. 
$5,000. MARQUETTE, Mich., May 6, 1877. 


Sixty days after date we promise to pay to the order 
of Wetmore & Bro., Five Thousand Dollars, at the 
First National Bank, Chicago, Ill. Value received. 

ew York Iron Mine, 

No.—. DueJ By 


wy. 5-8. W. L. Wetmore. 
Faderned) etmore & Bro. 
test fees, $2.59. 





York Mine had had business transactions with that 
firm to the amount in all of $125,000. The Munising 
Iron Co. was a corporation of which W. L. Wetmore, 
as its note shows, was the president. 

It was not claimed on the trial that there had ever 
been any corporate action expressly empowering Wet- 
more as general agent to make promissory notes, nor 
did it appear that he had ever executed any in its 
name except a few as hereinafter stated. Some evi- 
dence was put in which it was claimed had a tendency 
to show the existence of a general custom in the min- 
ing region for the general agents of mining companies 
to make promissory notes in the name of their princi- 
pal without special authorization, but as there was no 
showing that authority was not generally given, the 
attempt was a manifest failure. It was also insisted on 
the part of the plaintiff that as matter of law the gen- 
eral agent of a mining corporation, by virtue of his 
appointment as such, had authority to bind it by com- 
mercial paper, and that the court must take notice of 
his authority, as they must of the authority of a cash- 
ier of a bank, the master of a vesseh or other known 
agents. Adams Mining Co. v. Senter, 26 Mich. 73, 76. 
On the other hand the defense contended that the au- 
thority to issue commercial paper was not implied in 
any general agency, and when conferred must be 
strictly construed and in its exercise strictly limited 
to its exact terms; and that an authority to draw bills 
would not authorize the making of notes. And it was 
further contended that even if authority to make 
notes was implied, the particular notes in suit 
were presumptively not within the authority, three of 
them being drawn by Wetmore as agent payable to 
the order of a partnership of which he was one of the 
members, and prima facie for the benefit of that part- 
nership, while the other like these was made by Wet- 
more in one capacity and indorsed by him in another, 
so that apparently he was dealing with himself in 
making and negotiating all of them. 

It was not disputed by the defense that the corpora- 
tion as such had power to make the note in suit. The 
question was whether it had in any manner delegated 
that power to Wetmore. We cannot agree with the 
plaintiff that the mere appointment of general agent 
confers any such power. White v. Westport Cotton 
Mfg. Co., 1 Pick. 245, is not an authority for that po- 
sition, nor is any other case to which our attention 
has been invited. In McCulloch v. Moss, 5 Denio, 567, 
the subject received careful attention, and it was held 
that the president and secretary of a mining company, 
without being authorized by the board of directors so 
to do, could not bind the corporation by a note made 
in its name. Murrey v. East India Co.,5 B. & Ald. 
204; Benedict v. Lansing, 5 Denio, 283, and the Floyd 
Acceptances, 7 Wall. 666, are authorities in support of 
the same view. The plaintiff, then, cannot rest its 
case on the implied authority of the general agent; 
the issuing of promissory notes is not a power neces- 
sarily incident to the conduct of the business of min- 
ing, and it is so susceptible of abuse to the injury, and 
indeed to the utter destruction of a corporation, that 
it is wisely left by the law to be conferred or not, as 
the prudence of the board of directors may deter- 
mine. 

But it was further insisted on the part of the plain 
tiff that though Wetmore may never have had the 
corporate authority to make notes in the corporate 
name, yet that the course of business was such, with 
the express or implied assent of Mr. Tilden, as to lead 

















Oe 


a 














THE ALBANY LAW JOURNAL. 491 


a 








the public to suppose that his authority was ample, 
and this course of business should be conclusive in 
favor of those who had taken the notes in good faith 
relying upon it. In support of this position evidence 
was given that Wetmore was in the practice of taking 
notes from the creditors of the corporation, and pro- 
curing them to be discounted on his indorsement as 
general agent; and it appeared that the note of $1,000, 
counted on in this case, was made for a balance re- 
maining unpaid on a much larger note made by the 
Munising Iron Co., payable to the order of defendant 
and discounted by the plaintiff. And on this part of 
the case we are of opinion that enough appeared to 
warrant the jury in finding that this practice of Wet- 
more to indorse the paper of the company for collec- 
tion or discount was known to Mr. Tilden and not 
objected to by him; that parties taking such paper 
had a right to believe the indorsement was authorized 
and that it was made in the interest of defendant, and 
not in fraud of its rights. 

It was also shown that, within the three or four years 
preceding the commencement of this suit, Wetmore 
had made a few notes in the name of the defendant, 
which he had procured to be discounted. But it was 
not shown that Mr. Tilden knew of the making of any 
of these notes until a short time before this suit was 
brought, and his evidence, taken on commission, was 
offered to show that when the existence of such notes 
first came to his knowledge, he took immediate 
steps to remove Mr. Wetmore from his agency, and to 
have notice given to the parties concerned that the 
notes were issued without any authority whatever, 
and would not be recognized. This evidence, on ob- 
jection for the plaintiff, was ruled out. 

So far as we can judge from this record, there is no 
ground for the suggestion that Mr. Tilden had knowl- 
edge that such notes were being issued, or any reason 
to suspect that such was the fact. It seems probable 
that Wetmore made the notes in his own interest, or 
in the interest of some other concern with which he 
was connected, and not in the interest of the New 
York mine. Nor do we think there was any thing in 
the course of the business, as it had previously been 
conducted by him, that should have led parties to take 
such notes without inquiry. It had been customary 
to transmit to Mr. Tilden the bills receivable and all 
moneys, and to draw against them in paying demands 
against the company, and in providing funds to meet 
its current necessities; but this was a suitable, proper 
and prudent mode fof doing the corporate business, 
and tended rather to negative than to support the 
existence of any authority in Wetmore to make notes. 
Indeed it is difficult to understand how the putting out 
of notes could have been either necessary or conveni- 
ent. Time drafts would accomplish quite as well any 
honest purpose that could have existed for making 
them, without at the same time exposing the corpora- 
tion to the same risks; for the drafts would neces- 
sarily go forward to the financial officer of the corpo- 
ration for payment, and would appear when paid in the 
corporate accounts, while the notes, if fraudulently 
issued, might be kept from that officer’s knowledge for 
along time, perhaps for years, and, if the fraud was 
successfully carried out, perhaps permanently. 

But it is further insisted, on the part of the plaintiff, 
that the defendant corporation is chargeable with neg- 
ligence in suffering Wetmore to manage the business 
independently as he did for so long a period, and that 








this negligence was so gross and so likely to mislead 
as to call for the application of the familiar and very 
just principle, that where one or two innocent parties 
must suffer from the dishonesty of a third, that one 
shall bear the loss, who, by his negligence, has enabled 
the third to occasion it. Merchants’ Bank v. State 
Bank, 10 Wall. 604; Bank of United States v. Davis, 
2 Hill, 465; Holmes v. Tremper, 22 Mich. 427, 434; 
Farmers’, etc., Bank v. Butchers’, etc., Bank, 16‘ N. Y. 
133; Welland Canal Co. v. Hathaway, 8 Wend. 480; 
N. Y.&N. H. R. R. Co. v. Schuyler, 34 N. Y. 30. 

While the principle involved is a very just and proper 
one, it is one that must be applied with great circum- 
spection and caution. Any person may be said to put 
another in position to commit a fraud when he con- 
fers upon him any authority which is susceptible of 
abuse to the detriment of others; but if the authority 
is one with which it is proper for one man to clothe 
another, negligence cannot be imputed to the mere act 
of giving it. Any one who intrusts to another his 
signature to a written instrument, furnishes him with 
the means of perpetrating a fraud by an unauthorized 
alteration or other improper use of it. But if the 
instrument was a proper and customary instrument 
of business, and has been issued without fraudulent 
intent in a business transaction, there is no more 
reason for imposing upon the maker the consequences 
of a fraudulent use of it than there is for visiting them 
upon any third person. In other words, it is not the 
mere fact that one has been the means of enabling 
another to commit a fraud that shall make him justly 
chargeable with the other’s misconduct, but there 
must be that in what he has done or abstained from 
doing that may fairly be held to charge him with neg- 
lect of duty. 

If neglect of duty is imputed in this case, it is im- 
portant to know in what it consists. The argument, 
made for the plaintiff, directs our attention to the fol- 
lowing facts: 

1. Mr. Tilden and Mr. Wetmore were the sole cor- 
porators having substantial interests, and without any 
supervision by Mr. Tilden, Mr. Wetmore has been 
suffered, for many years, to manage the busin at 
the mine as he pleased; the public dealing with no 
other person, either natural or artificial, and having 
no reason to suppose that any one was reserving from 
Mr. Wetmore any authority or questioning his power 
to act for the corporation and make use of its name 
and its credit to the full extent that any one might 
use them under corporate authority. And the mak- 
ing of promissory notes is an act so similar in all re- 
spects to that of drawing bills, and so likely to be con- 
ferred where the other is given, that one might fairly 
infer its existence in this case in view of the extensive 
use made by Wetmore of bills in the corporate busi- 
ness. 

2. Mr. Tilden and Mr. Wetmore have conducted the 
corporate business as if they were partners; Mr. Wet- 
more exercised unlimited authority at one place and 
Mr. Tilden at the other; and the public had a right to 
suppose that they were trusting each other to the full 
extent that partners do and must; and therefore that 
Mr. Wetmore might bind himself and Mr. Tilden—or 
what is the same thing—might bind the corporation, 
by notes in its name. 

3. These views are streugthened by the fact that the 
corporators did not for years hold corporate meetings, 
or go through the ordinary corporate forms of elec- 
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tion, as they should have done, and would be expected 
to do if they expected to insist upon the application of 
atriot rules in the corporate dealings with others. 

These are the facts which are supposed to have en- 
abled Mr. Wetmore to impose upon the public with 
an appearance of authority which had not been con- 
ferred upon him. So far as the neglect to hold cor- 
porate meetings or to go through corporate forma is 
concerned, there is no ground for making it cut any 
figure in the oase. It does not appear that this plain- 
tiff was influenced by any such neglect, or knew any 
thing about it; and for any thing that appears, their 
action would not have been affected by it in any way. 
It is then a fact entirely foreign to this controversy. 

Neither do we perceive that the fact that Tilden and 
Wetmore conducted their business as if they were 
partners, concerns this plaintiff in any manner. If 
Wetmore had dealt with the plaintiff in the character 
of a partner, and had by Mr. Tilden’s course been 
enabled to deceive the bank officers into a belief that 
they were partners, the case would be different. But 
the plaintiff has dealt with no partnership. The notes 
sued upon were given as corporate notes, taken as cor- 
porate notes, and are now sued upon as corporate 
notes. The plaintiff must therefore make out a cor- 
porate liability; and as Wetmore gave the notes, as- 
suming to be empowered thereby to pledge the corpo- 
rate credit, it is of no importance whatever, that per- 
haps he n:ight have pledged his associate as a partner, 
had he attempted to do so, and had the plaintiff taken 
from his paper what purported to be the paper of part- 
ners. For the purpose of this case, it is sufficient to 
say that is not the case the pleadings make. 

Nevertheless the {plaintiff is perfectly right in the 
argument that the corporation must be held responsi- 
ble for any appearances which (these two corporators 
held out to the public, whereby the plaintiff has been 
deceived to its prejudice. The plaintiff is therefore 
entitled to all that can be claimed from Mr. Wetmore’s 
course of business as ‘general agent, so far as it was 
known to Mr. Tilden. Now Mr. Tilden knew that 
Mr. Wetmore was managing the business as general 
agent with little or no supervision by any one; but it 
would be very dangerous to hold that this should 
charge him with Mr. Wetmore’s fraud. There was 
nothing in this that might not happen in any case 
where the business was conducted by an agent at a 
distance -from his principal—say by an agent in New 
York for a principal in London, or by an agent in San 
Francisco for a principal in one of the Atlantic cities. 
Mr. Tilden also knew that Mr. Wetmore was drawing 
and negotiating bills upon him in the name of the cor- 
poration, but this was a proper and customary mode 
of dealing as between principal and agent, and we see 
nothing in it calculated to mislead any one into the 
supposition that Mr. Wetmore was empowered to do 
for the company any thing not customary for such 
agents to do, and not included in the authority Mr. 
Tilden knew Mr. Wetmore to be exercising. 

But before the maxim which the plaintiff invokes 
can be applied to the case, it is necessary to determine 
not only that fault is imputable to the defendant, but 
also that the plaintiff is free from negligence. There 
must be one innocent party and one negligent party 
before the requirements of the maxim are answered ; 
and the conduct of the plaintiff is therefore as import- 
ant as that of the defendant. Was the plaintiff in 
this case free from negligence in discounting the three 
$5,000 notes? In law the officers of the bank must be 





held to have known that Mr. Wetmore had no right to 
make such paper without express authority, and we 
look in vain for any evidence that they demanded 
proof of such authority, or extended their inquiries 
beyond the agent himself. Moreover, there was that 
on the face of these notes to suggest special caution: 
they were made by Mr. Wetmore in one capacity to him- 
self and to his associate in another capacity, and they 
indicated, or at least suggested an interest on his part 
in making them, which was adverse to the interest of 
his principal. The notes also bore the largest interest 
admissible under our statutes; and this fact in the 
case of a corporation whose credit was such that its 
paper would be readily discounted and having its 
office in the city of New York, might well have ar- 
rested attention. We do not think that when the 
bank discounted such paper without inquiring into the 
authority of Mr. Wetmore, it gave such evidence of 
prudence and circumspection as placed it in position 
to complain of Mr. Tilden’s course of business as neg- 
ligent. A fair statement of the case for the plaintiff 
is that both parties have been overtrustful in their 
dealings with Mr. Wetmore; the defendant not more 
so than the plaintiff. Unfortunately for the plaintiff, 
the consequences of the overtrust have fallen upon 
its shoulders. 

The circuit judge, in his instructions to the jury, 
assumed that there was evidence in the case from 
which they might find that Wetmure was held out to 
the public as possessing the authority he assumed to 
exercise. We find no such evidence, and there must 
therefore be a new trial. The case of the $1,000 note 
is different, as already explained. 

Some of the proceedings on the trial require atten- 
tion, and especially the rule of cross-examination laid 
down by the circuit judge when Wetmore was on the 
stand as a witness for the plaintiff. Wetmore was 
manifes‘*ly a willing witness, and made such showing 
as was in his power in support of the authority which 
as general agent he had assumed to exercise. But al- 
though he was the first witness called, and the case 
involved nothing but paper made or indorsed by him- 
self, he was not asked respecting his signatures, and 
the notes were not offered in evidence while he was 
upon the stand. The reason for this was apparent as 
soon as the cross-examination commenced, for when 
the witness was asked any questions concerning the 
notes, the purpose of which was to show that he had 
signed or indorsed them without authority and in 
fraud of defendant, and that he had admitted that 
such was the fact, objection was at once interposed on 
behalf of the plaintiff, and the circuit judge, remark- 
ing that the witness had given no testimony in refer- 
ence to the notes, nor had any testimony been intro- 
duced by any other party in reference to them, nor 
had the notes been put in evidence, sustained the ob- 
jection. 

The question of the proper range of cross-examina- 
tion has been discussed in this State until it would 
seem that further discussion must be entirely need- 
less. People v. Horton, 4 Mich. 67, and Campauv. 
Dewey, 9 Mich. 381, would support the ruling of the 
circuit judge. But those cases have been repeatedly 
overruled. In Chandler v. Allison, 10 Mich. 460, 473, 
Mr. Justice Campbell undertook to lay down the 
proper rule. The object of cross-examination, he 
there explained, “is to elicit the whole truth concern- 
ing transactions which may be supposed to have been 
only partially explained, and where the whole truth 
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would present them ina different light. Whenever 
au entire transaction is in issue, evidence which con- 
ceals a part of it is defective, and does not comply with 
the primary obligation of the oath, which is designed 
to elicit the whole truth. If the witness were, as he 
always may be, requested to state what he knows about 
it, he would not do this duty by designedly stopping 
short of it. Any question which fills up his omissions, 
whether designed or accidental, is legitimate and 
proper on cross-examination. When the answers are 
given the nature and extent of the transaction become 
known from a comparison of the whole, and each fact 
material to a comprehension of the rest is equally im- 
portant and pertinent. A party cannot glean out 
certain parts, which alone would make out a false 
account, and bae his own witness from the sifting 
process by which only those omissions can be de- 
tected.”” One might suppose after reading this lan- 
guage, that it was written in anticipation of the pro- 
ceedings in this very case, and for the specific purpose 
of expressing in clear and pointed terms the condem- 
nation of the law upon them. Here the matter in 
issue was confined to the single point of Wetmore’s 
authority to make and indorse the papers sued upon; 
the questions on behalf of the plaintiff had been care- 
fully restricted to that part of the facts which it was 
supposed would tend in its favor, and in respect to 
which a cross-examination could not be damaging, and 
were intended, instead of eliciting the whole truth, to 
conceal whatever would favor the defense; the wit- 
ness, instead of observing the obligation of his oath to 
tell the whole truth, had been desiguedly made to stop 
short of it; and when questions were asked calculated 
to supply his omissions, they were ruled out because 
they did not relate to the precise circumstances which 
the plaintiff had thought for its interest to call out. It 
would be difficult to present a more striking illustra- 
tion of the vicious character of the rule in People v. 
Horton than is afforded by this case; for here was the 
principal actor in the transaction under investigation 
brought forward as a witness to support his own acts, 
but carefully examined in such a manner as toavoid 
having him utter a single word regarding the main 
fact, though it was peculiarly within his own knowl- 
edge, and even his handwriting was left to be proved 
by another. In that manner he was made to conceal not 
merely a part of the transaction, but the principal part, 
and made to tell not the whole truth according to the 


obligation of his oath, but a small fraction of the. 


truth only; a fraction, too, that was important only 
as it bore upon the main fact, which was so carefully 
kept out of sight while this witness was giving his 
evidence. It is true the defense was at liberty to call 
the witness subsequently, but this was no excuse; the 
defense was not compellable to give credit to the 
plaintiff's witness as its own fur the purposes of an 
explanation of facts constituting the plaintiff's case, 
and a part of which the plaintiff had put before the 
jury when examining him. One of the mischiefs of 
the rule in People v. Horton was that it encouraged 
a species of sharp practice, by means of which a party 
was compelled to make an unfriendly witness his own 
after the party calling him had managed to present a 
one sided and essentially false account of the facts, 
by artfully aiding the witness to give such glimpses of 
the truth only as would favor his own side of the 
issue. 

What has been said on this point has, in ‘substance, 
been said many times before. Hayes v. Ledyard, 33 








Mich. 319; Hamilton v. People, 29 id. 178; Campau v. 
Traub, 27 id. 215; Wilson v. Wager, 26 id.; O’Donnell 
v. Segar, 25 id. 367; Detroit & Milwaukee R. R. Co. 
v. Van Steinberg, 17 id. 99; Thompson v. Richards, 14 
id. 172; Dann v. Cudney, 13 id. 239. The necessity of 
repeating it is a singular illustration of the difficulty 
with which a mischievous but plausible precedent is 
sometimes got rid of. 

The question put to Wetmore on cross-examination, 
whether he had not admitted his fraud in the issue of 
this and similar paper, should have been allowed, as 
bearing directly upon the trustworthiness of his evi- 
dence. The evidence of Mr. Tilden, that the directors 
repudiated this paper as soon as it came to their knowl- 
edge, was also admissible. The repudiation could not 
invalidate paper issued with proper authority, but it 
could and would preclude those forcible inferences 
that would naturally be drawn in favor of the legiti- 
macy of the paper, in the absence of any showing that 
protest was made when its existence became known. 

Many subordinate questions are rendered immaterial 
by the views expressed on the main question. The 
judgment must be reversed with costs, and a new trial 
ordered. 

———_ 

CIVIL LIABILITY OF CONFEDERATE MILI- 
TARY OFFICERS FOR OFFICIAL ACTS. 
SUPREME COURT OF THE UNITED STATES —OCTO- 
BER TERM, 1878. 


ForpD v. SURGET. 


The destruction during the late war of cotton within terri- 
tory under the control of the Confederate authorities, 
which was in danger of being captured by United States 
troops, under the orders of the rebel military authori- 
ties, for the we of preventing it falling into the 
hands of the Federal army, was an act of war upon the 
part of the military forces of the rebellion, for which 
the person executing such mili orders was relieved 
from civil responsibility at the suit of the owner volun- 
tarily residing at the time within the lines of the insur- 
rection. 

RROR to the Supreme Court of Mississippi. The 


opinion states the case. 


Mr. Justice HARLAN delivered the opinion of the 
court. 

In the complaint filed by Ford against Surget in the 
Circuit Court of Adams county, Mississippi, on the 2d 
October, 1866, it is charged that the plaintiff, ‘“‘ at his 
plantation in said county, on the 5th day of May, in 
the year 1862, was possessed, as of his own personal 
property, of 200 bales of cotton, averaging in weight 
400 pounds per bale, and of the value of $600 per bale; 
and being so possessed, the said defendant, at the 
place aforesaid, and upon the day and year aforesaid, 
did willfully and utterly and against the consent and 
will of said plaintiff, destroy by fire the said 200 
bales of cotton,” to the plaintiff's damage in the sum 
of $120,000. 

The defendant pleaded not guilty, and also filed nu- 
merous special pleas. 

The defense, although presented by the special pleas 
in different forms, is, in substance, embraced by the 
following allegations, viz. : 

That, at and before the time the alleged trespasses 
were committed, the people of Mississippi, aud of 
Virginia, North Carolina, South Carolina, Florida, 
Georgia, Alabama, Louisiana, Arkansas and Texas had 
confederated together for revolt against, and, within 
their territorial limits, had entirely subverted the gov. 




















494 THE ALBANY LAW JOURNAL. 











ernment of the United States, and in place thereof, 
and within and for their territory and people, had 
created a new and separate government, called the 
Confederate States of America, having executive, leg- 
islative and judicial departments; 

That on the 6th March, 1862, and from that date until 
the time when the alleged trespasses were committed, 
awar had been and was then waged and prosecuted 
by and between the United States and the Confed- 
erate States, and against each other as belligerent 
powers and nations; 

That the Confederate States, for the prosecution of 
the war and the maintenance of its powers, then and 
before had maintained in its service, in the State of 
Mississippi, an army, of which Gen. Beauregard was 
commander, whereby the territory, property and in- 
habitants of that State were held in subjection to and 
under the control of the Confederate States ; 

That on the 6th March, 1862, and by an act on that 
day approved and promulgated by the Confederate 
Congress, it was declared to be the duty of all military 
commanders in the service of the Confederate States 
to destroy all cotton, tobacco, and other property that 
might be useful to the forces of the United States, 
whenever in their judgment the same should be about 
to fall into their hands; 

That afterward, on the 2d May, 1862, Gen. Beaure- 
gard, commanding the Confederate forces, in obedi- 
ence to that act, made and issued a general order, di- 
rected to officers under his command in the State of 
Mississippi and in the service of the Confederate 
States, to burn all cotton along the Mississippi river 
likely to fall into the hands of the forces of the United 
States ; 

That before and at the date last mentioned, and af- 
terward, until the time the supposed trespasses were 
committed, Alex. K. Farrar was acting as provost mar- 
shal of the county of Adams, charged with the duty, 
among others, of executing, within that county, the 
orders of military commanders in the State of Missis- 
sippi in the service of the Confederate States, and in 
pursuance thereof was commanded by the Confed- 
erate military authorities to burn all the cotton along 
the bank of that river likely to fall into the hands of 
the forces of the United States; 

That the cotton, in the complaint mentioned, was 
near the bank of the Mississippi within that county, 
and was, when burned, likely to fall into the hands of 
the Federal forces; 

That the defendant was then ordered and required 
by said Farrar, acting as provost marshal under the 
orders aforesaid, to burn certain cotton, including the 
cotton in controversy, and, afterward, the defendant, 
in obedience to the act of the Confederate Congress, 
and the orders of said military commanders and pro- 
vost marshal, did burn Ford’s cotton, which is the 
supposed trespass complained of. 

To each of the special pleas the plaintiff in error de- 
murred, assigning numerous causes of demurrer, but 
upon this review we can notice only the ground of de- 
murrer which stated that the defendant, in his pleas, 
sought to rely “for justification of the trespass com- 
mitted by him, upon matters in themselves wholly 
illegal, against peace and good policy, and contrary to 
the Constitution of the United States, the supreme 
law of the land, and the government thereof.” 

The demurrers to the several special pleas were over- 
ruled, and the plaintiff filed his similiter and general 
replications. After trial before a jury, a verdict was 





returned for the defendant, and judgment therein ren- 
dered in his behalf. 

Upon error to the Supreme Court of Mississippi, that 
judgment was affirmed, and from that judgment of 
affirmance this writ of error is prosecuted. 

In view of the decision of this court in Williams v. 
Bruffy, 96 U. 8. 176, but little need be said upon the 
preliminary question of the jurisdiction of this court. 
What is there decided would seem to be conclusive, in 
this case, upon the point of jurisdiction. That was an 
action of assumpsit for goods sold in March, 1861, by 
citizens of Pennsylvania to one Bruffy, a citizen of 
Virginia. The administrator of Bruffy claimed that 
the estate was not liable for the debt sued for, because, 
pending the recent war, his intestate paid the debt to 
a receiver of the Confederate States, in pursuance of a 
decree of a Confederate district court in Virginia, ren- 
dered in conformity with the provisions of the act of 
the Confederate Congress, passed August 30, 1861, se- 
questrating the lands, tenements, goods, chattels, rights 
and credits within the Confederate States, and of 
every right and interest therein, held by or for any 
alien enemy since 21st May, 186i. That defense was 
sustained in the State courts, and, upon error, it was 
insisted that this court had no jurisdiction to review 
the final judgment of the Supreme Court of Appeals 
of Virginia. Referring to the provision in the statute 
conferring appellate jurisdiction upon this court, 
** where is drawn in question the validity of a statute 
of, or an authority exercised under, any State, on the 
ground of their being repugnant to the Constitution, 
treaties, or laws of the United States, and the decis- 
ion is in favor of their validity;’’ and referring also 
to the provision conferring such jurisdiction, ** where 
any title, right, privilege, or immunity is claimed un- 
der the Constitution, or any treaty or statute of, or 
commission held or authority exercised under the 
United States, and the decision is against the title, 
right, privilege, or immunity specially set up or claimed 
by either party under such Constitution, treaty, stat- 
ute, commission, or authority,” this court decided 
that its right to review that judgment could be main- 
tained upon both of those clauses of the amended ju- 
diciary act. 

Some of the grounds of our decision are thus stated 
in the opinion of the court: 

‘* The pleas aver that a confederation was formed by 
Virginia and other States, called the Confederate 
States of America, and that under a law of this con- 
federation, enforced in Virginia, the debt due to the 
plaintiff was sequestrated. Now, the Constitution of 
the United States prohibits any treaty, alliance, or 
confederation by one State with another. The organ- 
ization whose enactment is pleaded cannot, therefore, 
be regarded in this court as having any legal existence. 
It follows that whatever efficiency the enactment pos- 
sessed in Virginia must be attributed to the sanction 
given to it by that State. Any enactment, from what- 
ever source originating, to which a State gives the 
force of law, is a statute of the State, within the mean- 
ing of the clause cited relating to the jurisdiction of 
this court. * * * By the only authority which can 
be recognized as having any legal existence, that is, 
the State of Virginia, this act of the unauthorized 
confederation was enforced as a law of the Common- 
wealth. Its validity was drawn in question on the 
ground that it was repugnant to the Constitution of 
the United States, and the decision of the court below 
was in favor of its validity.” 
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We do not perceive that this case, upon the question 
of jurisdiction, can be distinguished from Williams v. 
Bruffy. The defendant, Surget, justifies his burning 
of the cotton under military orders, issued by a Con- 
federate general, in pursuance of authority conferred 
by an act of the Confederate Congress. If we regard 
substance rather than mere form or technical accu- 
racy, the defense rested upon that act, the validity of 
which was, in terms, questioned by the several de- 
murrers to the special pleas. In every essential sense, 
and so far as the record shows, the general orders of the 
State court overruling the demurrers must be accepted 
as an adjudication in favor of the validity of an act of 
the Confederate Congress, recognized and enforced as 
law in Mississippi, and which, according to the rule 
laid down in Williams v. Bruffy, must be, therefore, 
regarded, upon this review, as a statute of that State 
within the meaning of the provisions of the act de- 
claring the appellate jurisdiction of this court. It re- 
sults that we have power to review the final judgment 
of the Supreme Court of Mississippi. 

We come now to the consideration of the merits of 
the case, so far as they seem to be involved in the de- 
murrers to the special pleas. 

The principles of public law, as applicable to civil 
and international wars, have been so frequently under 
discussion here, that we shall not avail ourselves of 
the opportunity now afforded to renew that discussion 
or enlarge upon what has been heretofore said. The 
numerous decisions of this court, beginning with The 
Prize Cases, in 2 Black, and ending with Williams v. 
Bruffy and Dewing v. Perdicaries, in 96 U.S., render 
any further declaration as to those principles wholly 
unnecessary for the purposes of the present case. 
Without attempting to restate all the reasons assigned 
in the adjudged cases, for the conclusions therein an- 
nounced, we assume that the following propositions 
are settled by, or plainly to be deduced from, our 
former decisions. 

1. The district of country declared by the consti- 
tuted authorities, during the late civil war, to be in in- 
surrection against the government of the United 
States, was enemy territory, and all the people resid- 
ing within such district were, according to public law, 
and for all purposes connected with the prosecution 
of the war, liable to be treated by the United States, 
pending the war, and while they remained within the | 
lines of the insurrection, as enemies, without refer- 
ence to their personal sentiments and dispositions. 

2. There was no legislation of the Confederate Con- 
gress which this court can recognize as having any 
validity against the United States, or against any of 
its citizens who, pending the war, resided outside of 
the defined limits of the insurrectionary districts. 

3. The Confederate government can be regarded by 
the courts in no other light than as simply the military 
representative of the insurrection against the author- 
ity of the United States. 

4. To the Confederate army was, however, conceded, 
in the interest of humanity, and to prevent the cruel- 
ties of reprisals and retaliation, such belligerent rights 
as belonged, under the laws of nations, to the armies 
of independent governments engaged in war against 
each other, that concession placing the soldiers and 
officers of the rebel army, as to all matters directly 
connected with the mode of prosecuting the war, “on 
the footing of those engaged in lawful war,” and ex 
empting ‘‘them from liability for acts of legitimate 





warfare.”’ 


5. The cotton, for the burning of which damages 
are claimed in this civil action, was, as to the United 
States and its military forces, engaged in the suppres- 
sion of the rebellion, not only enemy, but hostile 
property, because being the product of the soil and, 
when burned, within the boundary of the insurrec- 
tionary district, it constituted also, as we know, from 
the history of the civil war, it did, ‘‘the chief reli- 
ance of the rebels for means to purchase the muni- 
tions of war in Europe.’’ Young v. United States, 96 
U.8.; 2 Wall. 418. It was, therefore, liable, at the 
time, to seizure or destruction by the Federal army, 
without regard to the individual sentiments of its 
owner, whether the purpose or effect of such seizure 
or destruction would have been to strengthen that 
army, or decrease and cripple the power and resources 
of the enemy. 

It would seem to be a logical deduction from these 
doctrines —a deduction also demanded by high con- 
siderations of humanity and public necessity — that 
the destruction of the same cotton, under the orders 
of the rebel military authorities, for the purpose of 
preventing it from falling into the hands of the Fed- 
eral army, was, under the circumstances alleged in the 
special pleas, an act of war upon the part of the mili- 
tary forces of the rebellion, for which the person ex- 
ecuting such military orders was relieved from civil 
responsibility at the suit of the owner voluntarily re- 
siding, at the time, within the lines of the insurrec- 
tion. We do not rest this conclusion upon any au- 
thority conferred or attempted to be conferred upon 
Confederate commanders by the statute of the Confed- 
erate Congress, recited in the special pleas. As an act 
of legislation that statute can have no force whatever 
in any court recognizing the Federal Constitution as the 
supreme law of the land. It is to be regarded as noth- 


ing more than a declaration upon the part of the mili- 


tary representative of the rebellion, addressed to the 
rebel commanders, affording evidence to those adher- 
ing to the rebellion of the circumstances under which 
cotton within the lines of the insurrection might be 
destroyed by military commanders in the service of 
the Confederate States. It assumed to confer, how- 
ever, upon such commanders no greater authority 
than, consistently with the laws and usages of war, 
they might have exercised, without the previous sanc- 
tion of the rebel legislative authorities, as to any cot- 
ton within their military lines likely to fall into the 
hands of the Federal forces. They had the right, as 
an act of war, to destroy private property within the 
lines of the insurrection, belonging to those who were 
co-operating, directly or indirectly, in the insurrection 
against the government of the United States, if such 
destruction seemed to be necessary for the purpose of 
retarding the advance or crippling the military opera- 
tions of the Federal forces. Of that mode of con- 
ducting the war, on behalf of the rebellion, no one could 
justly complain who occupied the position of an enemy 
of the United States, by reason of voluntary residence 
within enemy territory. 

But it is insisted with much earnestness that Surget 
should not be allowed to take shelter under these rules, 
since it is not averred in the special pleas that he con- 
stituted any part of, or held any official relations to, the 
military forces of the rebellion. But such a technical, 
narrow construction of the special pleas should not be 
allowed to prevail in a case like this. It is distinctly 
alleged that the Confederate government was, at the 
time of the burning of the cotton, exercising all the 
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functions of civil government within the State of Mis- 
sissippi, and over its property and inhabitants. It is 
alleged that the defendant was an inhabitant and citi- 
zen of Mississippi, subject to Confederate power, au- 
thority and jurisdiction, and that he was ordered and 
required by the provost marshal, charged by the rebel 
department commander with the executicn of the 
order to burn the cotton in Adams county likely to 
fall into the possession of the Federal forces, to burn 
the cotton on Ford’s plantation, and that it was so 
burned in obedience to the act of the Confederate 
Congress and the orders of the military authorities. 
These allegations seem to be sufficiently comprehen- 
sive to admit evidence that the defendant acted under 
duress or compulsion. Taking into consideration the 
extraordinary circumstances which then surrounded 
the people of Mississippi, especially the absolute au- 
thority which the rebel government and its military 
commanders were then exercising over that portion 
of the territory and people of the United States, the 
special pleas should be deemed, upon demurrer, as suf- 
ficiently averring the existence of such relations be- 
tween Surget and the rebel military authorities as en- 
titled him to make the same defense as a soldier, regu- 
larly enlisted in the Confederate army, acting under 
like orders, could have made. Whether Surget was, 
in fact, required to execute the order of the pro- 
vost marshal doves not appeur. No bill of excep- 
tions was taken, and in view of the explicit aver- 
ment that Surget was required by military authority 
to burn Ford’s cotton, we cannot assume upon de- 
murrer that he was a mere volunteer to aid in its de- 
struction. 

It will be observed that we have assumed, from the 
pleadings, as we think we are justified in doing, that 
Ford waa a resident of the insurrectionary district, at 
his plantation, at the time his cotton was burned. The 
contrary is not alleged and was not claimed in argu- 
ment. He does not pretend to have been a resident of 
the loyal States, or that he adhered to the government 
of the Union in its efforts to suppress the rebellion. 
There is no intimation that his residence in Mississippi 
was, in any degree, a temporary or constrained resi- 
dence. Whether the redress here sought could, con- 
sistently with the provisions of the Federal Constitu- 
tion, be denied to one who, by the laws of war and as 
to the lawful government, was to be deemed an enemy, 
solely by reason of residence, pending the struggle, 
within the insurrectionary district, but who, in point 
of fact, was a loyal citizen, adhering to the United 
States, giving no voluntary aid or comfort to the re- 
bellion, it is not necessary for us now to decide. No 
such case is here presented, and we forbear any expres- 
sion of opinion upon that question. It will be time 
enough to consider and determine that precise ques- 
tion when it arises. 

Our conclusion, therefore, is that the act of the Con- 
federate Congress, recited in the special pleas, was of 
no validity as an act of legislation, and while the de- 
murrers could not have been sustained upon the 
ground that such unauthorized legislation afforded 
protection to Surget, nevertheless the general facts set 
out in the special pleas, considered in connection with 
the belligerent rights conceded to the rebel army by 
the government of the United States, do constitute a 
defense to this action, and upon this last ground the 
demurrer might have been sustained. 

Whether the State court in its instructions to the 
jury correctly expounded the law of the case we can- 





not, upon this review, determine. No bill of excep- 
tions was taken, either as to the evidence or as to in- 
structions, and we cannot, therefore, determine what 
errors, if any, were committed by the court in the 
trial of the case. We have limited our investigation 
altogether to the Federal questions raised by the de- 


murrer to the special pleas. 
Judgment affirmed. 


Mr. Justice CLiFFoRD delivered a concurring opin- 
ion in this case in which the following authorities were 
cited: Prize Cases, 2 Black, 666; Vattel, 425; Twiss’ 
Law of Nations (2d ed.), § 239; Chavasse v. Grazebrook, 
4 De Gex, J. & S. 658; The Helen, L. R., 1 Adm. & Eccl. 
4; De Burgh’s Marine Int. Law, 123; The Trinidad, 7 
Wheat. 340; 1 Kent’s Comm. (12th ed.) 92; Dana’s 
Wheat. 34, n.; United States v. Rice, 4 Wheat. 254; 
Lawrence’s Wheat. 40 and notes; Amy Warwick, 24 L. 
R. 498; Alexander’s Cotton, 2 Wall. 420; Thorington v. 
Smith, 8 id. 7; Mauran v. Ins. Co., 6 id. 14; Fleming v. 
Page, 9 How. 615; Neustra v. Lenora, 4 Wheat. 502; 
Thorinton v. Smith, 8 Wall. 11; Halleck’s Int. Law, 
chap. III, § 21, p. 74; United States v. Clintock, 3 Wheat. 
150; Dole v. Ins. Co.,6 Allen, 892; Bank v. Bank, 16 
Wall. 495; Dole v. Ins. Co., 2 Cliff. 395; Fifield v. Ins. 
Co., 47 Penn. St. 168; Emerigon on Ins., chap. 12, § 28, 
p. 412; Ins. Co. v. Chester, 43 Penn. St. 495; Hamilton 
v. Dillon, 21 Wall. 87; Horn v. Lockhart, 17 id. 55; 
Franklin v. Vannoy, 66 N. C. 145; Reynolds v. Taylor, 
43 Ala. 442; Ford v. Surget, 46 Miss. 154; Evans v. City 
of Richmond, Chase’s Deo’s, 554; United States v. Gross- 
mayer, 9 Wall. 75; Sprott v. United States, 20 id. 461. 

—_——_—__——. 
COURT OF APPEALS ABSTRACT. 
ACTION. 


1. Action quia timet: when it will lie: action by town 
to declare invalid railroad aid bonds.—While the exist- 
ence of a defense, the risk of losing evidence or the 
apprehension of a multiplicity of suits, may not either 
of them separately be a sufficient ground for restrain- 
ing suits at law or decreeing the cancellation of in- 
struments especially where proof of extrinsic facts is 
not necessary to establish the defense, yet when all 
these elements are combined and extrinsic proofs are 
necessary to the defense a proper case for relief is 
made. Accordingly where railroad aid bonds had been 
issued in the name of a town and purported to be is- 
sued in conformity with a statute, and the bonds and 
the record of the proceedings four their issue created a 
prima facie liability, and it could be shown by evidence 
that the facts established by the record, etc., were un- 
true; that by judgment of court the proceedings for 
bonding have been reversed and annulled; that the 
holders of the bonds became such before the judgment 
was rendered; that such holders were not parties to the 
proceedings in which the judgment was obtained, 
and that the town might be subjected to in- 
numerable lawsuits by the holders of the bonds in 
various places and at various times, held that an equit- 
able action would be sustainable by the town against 
the holders of the bonds to have them declared invalid. 
Town of Venice v. Woodruff, 62 N.Y. 462, distinguished. 
Judgment reversed and new trial ordered. Town of 
Springport v. Teutonia Savings Bank. Opinion by Ra- 
pallo, J. 

2. Railroad aid bonds: certificate of assessors as to 
consent not conclusive.—A statute relating to bonding 
towns for railroad purposes required the consent of a 
majority vote of the property-owners, and required 
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as proof that a majority had given their consent, 
the affidavit of the town assessors, which affidavit, 
with the consents and acknowledgments, were to be 
filed in the town and county clerk’s office, and a certi- 
fied copy of such affidavit, etc., was made presumptive 
evidence that the law had been complied with. Held, 
that this did not make the affidavit of the assessors 
conclusive evidence of the fact so as toestop the town 
from contesting the bonds in the hands of a holder for 
value on the ground that the proper consents had not 
been obtained; neither did the issue of bonds by com- 
missioners acting for the town estop it. Ib. 

[Decided Dec. 10, 1878.] 


CONSTRUCTION OF CONTRACT. 


Use of relative words: what they refer to.—A con- 
tract whereby defendants were authorized and they 
agreed to sell a patent right for plaintiff provided that 
within eighteen months defendant would pay certain 
sums mentioned and,interest, which was not expressed 
to be paid in cash. Defendant agreed to bear his own 
expenses until he realized from the sales sufficient to 
pay these sums, but after the sums were realized the 
surplus was to be devoted first to paymentof defend- 
ant’s expenses, then applied tothe payment of further 
sums with interest, and thereafter the surplus should 
go to the defendants. The contract then provided 
that if defendants should sell ‘‘ any part of the terri- 
tory ’’ and take in payment any promissory note or 
other personal property, they might deliver them 
to plaintiff, who should accept them “in payment of 
the said sums.” Held, that under the course of inter- 
pretation adopted in the courts, that a relative clause 
qualifies all the particulars in the same sentence which 
it follows, the last clause, the provision for payment 
on notes, etc., applied to all the sums, including the 
sum first agreed to be paid by defendants. Judg- 
ment reversed and new trial ordered. Van Noy v. 
Failing, appellant. Opinion by Hand, J. 

[Decided Nov. 12, 1878.] 


CONTRACT. 


1. Merger of oral in written contract : contemporaneous 
oral promise unfulfilled not ground for setting aside 
written lease.—Both in law and equity one who sets his 
hand and seal toa written instrument, knowing its con- 
tents, cannot be permitted to set up that he did it in 
reliance upon some verbal stipulation made at the 
time, relating to the same subject and qualifying or 
varying the instrument which hethus signed. Accord- 
ingly where a lease of a house and furniture was exe- 
cuted by parties who knew the contents when signing, 
held, that its validity and effect could not be made to 
depend upon a verbal promise on the part of the lessor 
made before execution that certain deficiencies in the 
furniture would be supplied, and that a failure on the 
lessor’s part to fulfill such verbal promise would not be 
a ground for canceling the lease. Clivesy. Willoughby, 
7 Hill, 83; Speckels v. Sax, 1 E. D. Smith, 253; Howard 
v. Thomas, 12 Ohio St. 201; Brigham v. Rogers, 17 
Mass. 571; Renard v. Sampson, 12 N. Y. 561. Judg- 
ment reversed and new trial ordered. Wilson v. Deen, 
appellant. Opinion by Rapallo, J. 

2. Different rule prevails in Pennsylvania.—A dif- 
ferent rule prevails in Pennsylvania. Christ v. Diffen- 
bach, 1S. & R. 464; Thompson v. White, 1 Dall. 424. 
Ib. 

[Decided Nov. 12, 1878.] 








LEASE. 

Entry under void lease for five years creates tenancy 
from year to year: swrrender.—By an agreement for lease 
in writing signed by the lessees only, the lessees agreed 
to take the premises for five years from May 1, 1870, at 
the annual rent of $3,500. They entered and jointly 
occupied the premises from the date mentioned until 
August 1, 1872, paying rent monthly at the rate fixed 
by the lease. Held, (1) that the lease nut being signed 
by the lessor was void and created no interest in the 
estate in the lessors; (2) that by the entry, occupation 
and payment of rent the lessees became tenants from 
year to year with the right to terminate the lease on 
the 30th day of April of any year on giving due notice, 
and (3) that if they remained in possession after the 
1st of May of any year they could not terminate the 
tenancy until the expiration of a year from that date, 
and were liable for the rent accruing from August 1, 
1872, to April 30, 1873. Held, also, that the acceptance 
by the landlord of rent from a co-tenant of defend- 
ant, who occupied the premises after defendant left 
in August, 1872, with knowledge of that fact, operated 
to release defendant from liability forthe rent. Judg- 
ment affirmed. Loughran, appellant, v. Smith. Opin- 
ion by Andrews, J. 

[Decided Nov. 12, 1878. Reported below, 11 Hun, 811.) 


NEGLIGENCE. 


Party placing another in peril not relieved because one 
endangered does not use good judgment in trying to ex- 
tricate himself.—When a party places another in peril 
he is not excused from liability for the consequences 
because the party placed in peril does not use the best 
judgment to extricate himself. A party thus in peril 
must do the best he can to save himself, and if he then 
fails the one placing him in peril is liable. Accord- 
ingly where a woman driving a horse attached to a 
carriage was approaching a railroad crossing, and by 
reason of a failure on the part of the railroad com- 
pany to give the proper signals, did not see a train 
until the horse was very close to the track, when a 
whistle was blown which frightened the horse, caus- 
ing him to turn round suddenly and tip the carriage 
over, injuring her, held, that the circumstance that 
she did. not act with the best judgment after the peril 
was upon her would not relieve the railroad company 
from liability for the injury to her. Judgment below 
affirmed. Voak v. Northern Central Railroad Co., ap- 
pellant. Opinion by Earl, J. 

[Decided Nov. 26, 1878.] 


——_»—__—__ 


NEW YORK COMMON PLEAS ABSTRACTS. 


GENERAL TERM, DECEMBER, 1878. 
BROKER’S SERVICES. 

Value of services may be recovered for when part of 
contract is void.—In an action by a broker for services 
in negotiating an exchange of real estate, in which it 
appeared that the defendant orally agreed to pay the 
plaintiff $100 in money and to convey to them one-half of 
a piece of land in Syracuse, and judgment was ren- 
dered for $100, held, no error, although part of the con- 
tract was void,under the statute of frauds, and the plain- 
tiffs were entitled to recover the value of their ser- 
vices, even for more than the $100. Judgment af- 
firmed. Freeman et al., respondents, v. Sabine, appel- 
lant. Opinion by Van Hoesen, J. 
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BUILDING CONTRACT. 

Entirety of contract: substantial compliance suffi- 
cient.—Where specific articles at a specified sum are to 
be furnished upon a building contract, and afterward 
the plans are changed so they are not all required, and 
a referee found that all have been delivered except- 
ing some not required, amounting to the sum of $15, 
and gave judgment for the prices of those furnished, 
held, that the building contract was substantially per- 
formed as found by the referee, and the judgment was 
affirmed. Bradley et al., respondents, v. Brennick, ap- 
pellant. Opinion by Van Hoesen, J. 


CORPORATION. 


Liability of trustees of: statute of limitations as to 
personal liability of trustees of corporation.—The de- 
fendants were trustees of a corporation formed under 
the act of 1848, at the time the debt was contracted by 
it in 1873. In 1875 they failed to file their report. This 
action was begun in 1877, more than three years after 
the debt became due. Held, that the statute of limita- 
tions of three years in such cases did not begin to run 
as to the personal liability of the trustees until they 
made their default in 1875, and that they thereby be- 
came personally liable for all debts existing against 
the corporation at the time of their default. Duck- 
worth, respondent, v. Roach et al., appellants. Opinion 


by Van Hoesen, J. 
GUARANTY. 


Guarantor of payment of note not entitled to demand 
and notice.—Where a non-negotiable promissory note 
is guaranteed by the following words: “I guarantee 
the above obligation, Henry Thompson,” it is a guar- 
antee of payment and is an absolute undertaking, and 
the guarantor is not entitled to demand and notice be- 
fore suit brought. Cordier, adm’x, v. Thompson, ap- 
pellant. Opinion by Van Hoesen, J. 

JUDGMENT. 

1. Restriction of : modification of judgment on appeal. 
—Where a judgment was entered upon a referee’s re- 
port for the sum of $4,301.09 in favor of plaintiff, the 
judgment was modified upon the evidence on appeal, by 
deducting therefrom items, in the aggregate amount- 
ing to the sum of $3,649.82 and $18.02 interest thereon, 
and as so modified affirmed, without costs of the ap- 
peal. Citing Whitehead v. Kennedy, 69 N. Y. 462. 
Brown v. Gaulladet. Opinion by Van Hoesen, J. 

2. When conclusive: judgment subject to right of new 
trial: conflict of evidence.—Where a justice gives judg- 
ment in favor of defendant, and in his opinion says 
that the case is a fair one fora jury, and he decides for 
the defendant without prejudice to a new action to be 
brought by the plaintiff, his judgment for the defend- 
ant is final and conclusive notwithstanding, and a new 
trial will not be granted on appeal where it does not 
appear that his decision was affected by that miscon- 
ception of the law, and notwithstanding the appellate 
court would have decided for plaintiff upon the evi- 
dence, which was contradictory. Wayland, appellant, 
v. Vores, respondent. Opinion by Van Hoesen, J. 

LANDLORD AND TENANT. 

Damages to tenant for failure to repair.—In an action 
against a landlord by a tenant for damages because of 
the failure of the landlord to repair the house by the 
time he agreed to, the damages were for loss of schol - 
ars $500, and for loss of rent of the rooms $95.00, and it 
did not appear that at the time of the agreement the 
landlord knew of the intention of the tenant to take 





scholars or torent rooms. Held, that in an action for 
breach of contract, damages cannot be recovered unless 
they are the immediate and necessary result of the 
breach, or unless they may fairly be supposed to have 
entered into the contemplation of the parties at the 
time of making the contract. That there was no evi- 
dence to show that the rooms were not ready to be 
occupied by the sub-tenant at the time he agreed to 
occupy them. Verdict for the plaintiff and the judg- 
ment entered thereon reversed. Nemelty, respondent, 
v. Naylor, appellant. Opinion by Van Hoesen, J. 


MARINE COURT OF NEW YORK CITY. 


Order for new trial : when not appealable to New York 
Common Pleas: effect of such appeal.—Under the acts 
of 1874 and 1875, in regard to the Marine Court of the 
city of New York, the Court of Common Pleas has no 
power to review the order of the General Term of the 
Marine Court setting aside a verdict as against the 
weight of evidence and ordering a new trial. The power 
of the Court of Common Pleas in such cases is similar 
to that given to the Court of Appeals under § 11 of the 
Code. Where the plaintiffappeals from such an order 
and stipulates, the order will be affirmed and judgment 
absolute ordered against the plaintiff. Mc2Hteere, ap- 
pellant, v. Little, as executria, respondent. Opinion by 
Van Hoesen, J. 

PLEADING. 


1. Representative capucity must appear by complaint. 
—Where an action is brought in the capacity of admin- 
istratrix with the words, ‘*administratrix of the goods 
and chattels of Rosine Cordier,’’ without the word as 
following the surname of the plaintiff, it isa mere de- 
scriptio persone. At common law the word as was in- 
dispensable to show representative capacity (Unshal! 
v. Roberts, 5 East, 154), but under the laws of New 
York, pleadings are to be liberally construed witha 
view to substantial justice (Code, §519), and where 
the capacity in which the plaintiff sues appears in the 
body of the complaint, it is sufficient. Cordier, re- 
spondent, v. Thompson, appellant. Opinion by Van 





Hoesen, J. 
>——_——- 
UNITED STATES SUPREME COURT ABSTRACT. 
CONSTITUTIONAL LAW. 


1. Jurisdiction: presumption as to: decision of 
State court.—Where a case has been decided in an in- 
ferior court of a State on a single point which would 
give this court jurisdiction, it will not be presumed 
here that the Supreme Court of the State decided it 
on some other ground not found in the record or sug- 
gested in that court. Judgment of Supreme Court of 
Tennessee reversed. Keith, plaintiff in error, v. Clark. 
Opinion by Miller, J. Bradley, J., dissented. 

2. Impairing obligation of contracts : State enactment ; 
impairing charter rights of bank during rebellion in- 
valid.—The State of Tennessee having organized in 1838, 
the Bank of Tennessee agreed by aclause in the charter 
to receive all its issues of circulating notes in payment 
of taxes, but by a constitutional amendment adopted 
in 1865, it declared the issues of the bank during the 
insurrectionary period void, and forbade their receipt 
for taxes. Held, that this was forbidden by the con- 
stitutional provision against impairing the obligation 
of contracts. Ib. 

3. Presumption as to time of issue of notes in circu- 
lation.—There is no evidence in this record that the 
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notes offered in payment of taxes by plaintiff were 
issued in aid of the rebellion, or on any consideration 
forbidden by the Constitution and laws of the United 
States, and no such presumption arises from any thing 
of which this court can take judicial notice. Ib. 

4. Rebellion did not destroy identity of State.—The 
political society which in 1796 was organized and ad- 
mitted as a State into the Union, by the name of 
Tennessee, has remained the same body-politic to 
this time. Its attempt to separate itself from that 
Union did not destroy its identity as a State nor 
free it from the binding force of the Federal Consti- 
tution. Ib. 

5. Legislative and other acts during rebellion valid un- 
less contrary to Federal Constitution.—Being the same 
political organization during the rebellion and since, 
that it was before, an organization essential to the ex- 
istence of society, all its acts, legislative and other- 
wise, during the period of the rebellion, are valid and 
obligatory on the State now, except where they were 
done in aid of that rebellion or are in conflict with 
the Constitution and laws of the United States, or 
were intended to impeach its authority. Ib. 

6. Presumption of validity of notes.—If the notes 
which were the foundation of this suit were issued on 
a consideration which would make them void for any 
of the reasons mentioned, it is for the party asserting 
their invalidity to set up and prove the facts on which 
such a plea is founded. Cases cited: Woodruff v. 
Trapnall, 10 How. 208; Fursman v. Nicholls, 8 Wall. 
44; Barney v. Baltimore, 6 id. 277; House v, Mullen, 
22 id. 42; Kendig v. Dean; Tennessee v. Sneed, 96 U. 
S. R. 69; Texas v. White, 7 Wall. 700; White v. Hart, 
15 id. 651; Doane v. Hanover, 12 id. 345; Horn v. 
Lockhart, 17 id. 570; Sprott v. United States, 20 id. 
459. Ib. 

CONTRACT. 


Between two parties to pay debt due third: right of ac- 
tion of third party.—Where a debt already exists from 
one person to another, a promise by a third person to 
pay such debt, being primarily for the benefit of the 
original debtor, and to relieve him from liability to 
pay it (there being no novation), he has aright of action 
against the promisor for his own indemnity, and the 
original creditor cannot sue. Accordingly where an as- 
sociation agreed with another association, in considera- 
tion of the performance of certain acts by the latter, 
to pay certain bonds issued by the latter, held, that the 
bond holders had no right of action to enforce such 
agreement against the first named association, espe- 
cially when they could not perform the stipulated acts. 
Judgment of Circuit Court, E. D. Missouri, affirmed. 
Second National Bank of St. Louis, plaintiff in error, 
v. Grand Lodge of State of Missouri of Free and Ac- 
cepted Masons. Opinion by Strong, J. 


—— 


NEW BOOKS AND NEW EDITIONS. 


WALKER’s AMERICAN LAW. 


roduction to American Law. Designed as a First Book 
” for students. By Timothy Walker, LL. D., late Professor 
of Law in the Cincinnati a Seventh Edition, 
Revised by Hon. M. F. Force. ston: Little, Brown 
and Company, 1878. 
E know of no better work than this to put into the 
hands of the American law student at the com- 
mencement of his course. It will not indeed do away 
with the necessity of reading the treatise of Kent or 





even that of Blackstone, but it is better fitted for the 
beginner than either of those. Kent, although quite 
comprehensive, does not touch upon criminal law or 
the law governing procedure, two branches which are 
liable to interest the beginner more than any other,and 
Blackstone contains so much that is inapplicable here 
or is obsolete, that the student who is unable to distin- 
guish between what is and what is not law, is liable to 
be misled. And either of the works mentioned will be 
better understood aftera perusal of a volume such as 
the one before us has given the student the leading 
features of the entire body of American law. 

The reputation of Professor Walker’s work is at- 
tested by the numerous editions which have been 
called for, and the reasons for that reputation are ap- 
parent when the work is opened for examination. 
Each branch of the general subject is considered as 
briefly as is consistent with accuracy, and every essen- 
tial point touched upon, while the style of composition 
is clear and the language used free from unnecessary 
foreign terms, and easy to be understood by any one 
possessed of an ordinary English education. By a 
careful study of this book alone, one may acquire a 
knowledge of the general principles governing Ameri- 
can jurisprudence much better than is possessed by 
a majority of the legal profession. 

The annotations to this edition have been judiciously 
made, and add very mich to its value. The text of the 
author has very properly been left untouched, changes 
which have been made since he wrote being indicated 
in the notes. 


MICHIGAN Reports, VOLUME 37. 


Cmte io November LISiT, Henry, A. Chaney, State Re” 
porter. Vol. 37. Lansing: W. 8. George & Co. 

This series of reports is among the best in the coun- 
try. The Supreme Court of Michigan is second to no 
State tribunal of last resort; and it has the good fortune 
— great good fortune it certainly is to any court—to 
have an intelligent and careful reporter. 

This volume contains quite a number of cases of gen- 
eral interest, among which we will notice these: Brad- 
ley v. Mann, p.1. The addition of an interest clause 
is an alteration of a note releasing the indorser. Ray- 
nor v. Nims, p.34. Exemplary damages are recover- 
able for the oppressive enforcement of a supposed legal 
right. Boyd v. Corbitt, p. 52. An agent for collection can 
sue in his own name a note indorsed in blank for col- 
lection. Frost v. Vought, p. 65. A breach of promise suit 
will not lie on a minor’s promise to marry. Robson v. 
Michigan Central Railroad Co., p.70. A chattel mort- 
gage on after-acquired goods, held valid against a bona 
fide purchaser with notice. Flint & Pere, Marquette Rail- 
road Co. v. Wier, p. 111. Arailway company carrying 
baggage free is held tono greater diligence than any 
other gratuitous bailee. City of Lansing v. Toolan, p. 
153. Negligence may be predicated of the construction 
and subsequent management of a public work, but not 
ofitsplan. People v. Detroit, etc., Plank Road Co., p. 
195. The State cannot prosecute as a nuisance that 
which it has itself authorized. Brettung v. Lindauer, 
p. 217. The State can increase exemptions and make 
them applicableto contracts previously entered into 
Ehlers v. Stoeckle, p. 261. The Legislature cannot de- 
prive any man of his right to a dayin court. Cranson 
v. Smith, p. 309. State legislation as to patent right 
notes, held unconstitutional. Isle Royal Co. v. Her- 
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tin, p. 382. One doing labor by mistake in another’s 
property, the owner appropriating the benefit, is not 
_entitled to compensation therefor. Aldrich v. Glue, p. 
468. The holder of a note payable to the order of the 
first indorser inserted the name of the second indor- 
ser as a payee and discounted the note. Held to dis- 
charge the indorsers. Wells v. Hollenbeck, p. 504. 
Trespass does not lie as between co-tenants. McAuliffe 
v. Mann, p. 589. A half partition erected by the ten- 
ant and sold by him to the landlord is a fixture. Hall 
v. Parker, p. 599. The fact that a bond not dated on 
that day was signed on Sunday will not avoid it as to 
an obligee without notice of that fact. 


BisHoP ON INSOLVENT DEBTORS. 


A Treatise on the Common and Statute Law of New York 
relating to Insolvent Debtors, embracing all the provis- 
ions of the Revised Statutes, and the Law of Voluntary 
Assignments for the benefit of creditors, including the 
General Assignment Act of 1877,as amended. Together 
with a cha) iP ap on Compositions and Composition Deeds 
and s. L Appendix of Forms. James L. Bishop. 
New Y: er, Voorhis & Co. hie 

The insolvent debtor is now compelled to seek relief 

under the laws of his own State, which during the ex- 
istence of the Bankrupt Law to a great extent lay 
dormant. Treatises upon such laws are therefore 
called for not only because they have become compar- 
atively unfamiliar to the profession and the public, but 
for the reason that important changes have recently 
been made in most of them. The laws of New York 
relating to voluntary assignments were in 1877 entirely 
remodeled, the leading features of the pre-existing 
law being indeed retained, but many new features 
being added. This work therefore appears oppor- 
tunely, and will, we are confident, be welcomed by the 
profession. We have given it a somewhat careful ex- 
amination and find it to be an excellent exposition of 
the entire law of this State relating to insolvency, 
including the provisions of the Revised Statutes, the 
general assignment law above referred to, and the 
general principles of the common law, so far as appli- 
cable to the subject. The forms given in the appen- 
dix will probably meet almost every case that may 
arise. To the practitioners in this State as well as to 
those in other States, having similar statutes,jthe work 
will prove of great utility; in fact we cannot see how 
any one here called upon to conduct insolvent proceed- 
ings or an assignment for creditors can safely dispense 
with its assistance. 





HAWLEy’s NEVADA AND SAWYER’S REPORTS DIGEST. 


Digest of Nevada Reports and Sawyer’s Circuit Court Re- 
ports; comprising the Decisions of the Supreme Court 
of the State of Nevada, from Volume one to Volume 
twelve, ooere, and the Decisions of the Circuit and 
Distri rts of the United States for the Ninth Cir- 
cuit, from Volume one to Volume four ae. with 
a Table of Cases cited, criticised, comm u 
affirmed and overruled. By Thomas P. Hawley, chiet 
Justice of the State of Nevada. San Franc 
Bancroft & Co. 1878. 


This digest appears to have been carefully prepared 
and can be depended upon as giving the substance of 
the decisions contained in the sixteen volumes it em- 
braces. Although including the decisions of the Ninth 
United States Circuit, of which Nevada forms only a 
part, it is, as will be seen, principally made upfrom the 
reports of that State. Although it does not reach the 
size of digests in the older States, there are several 
branches, notably that of mining law, in which it 














equals or surpasses them. The arrangement of the 
work is good, and the statementsof principle concise 
and comprehensive. 

———__>—__—__——- 


COURT OF APPEALS DECISION 8. 


HE following decisions were handed down Tues- 
day, December 17, 1878: 


Bluke v. Lyon and Fellows Manufacturing Co. Motion 
to dismiss appeal denied with $10 costs. Opinion 
per Curiam.—— Clark v. Village of Dunkirk. No. 138. 
Judgment affirmed. No opinion.— Genet v. Mayor, 
etc., of New York. No. 79. Judgment affirmed. Opin- 
ion by Miller, J.— Harding v. Tifft. No. 83. Judg- 
ment affirmed. Opinion by Rapallo, J—— Hawker v. 
People. Judgment affirmed. Opinion by Earl, J.— 
Hodge v. Hoppock. No. 24. Judgment affirmed. 
Opinion by Earl, J.— McMillen v. Cronin. No. 40. 
Appeal dismissed. Opinion by Miller, J.—— People v. 
Mann. No. 3. Judgment affirmed. Opinion by 
Rapallo, J.— Sal v. Gedney. No. 215. Appeal 
dismissed. Opinion by Folger, J.—— Simmondsv. 
Simmonds. Appeal dismissed. Opinion per Curiam. 
Sims v. Sims. No. 91. Judgment reversed ‘and new 
trial ordered. Opinion by Rapallo, J.— Weseman v. 
Wingrove. No. 389. Appeal dismissed. No opinion. 
— Wheelock v. Lee. Motion toamend remittitur de- 
nied without costs; no opinion. 


—_+—__——_ 
NOTES. 


HE December number of the Scottish Law Maga- 

zine contains two articles of general interest. The 
first on the subject of Liability of Trustees, is a re- 
view of the case of Lumsden v. Buchanan, decided 
by the House of Lords in 1865 (3 Macph. H. L. 89), 
wherein the rules governing the management of trust 
estates under the Scotch law are considered. The other, 
on Liquidators and Shareholders in Court, is upon a 
subject that has, since the failure of the City of Glasgow 
Bank, attracted considerable attention both in Scotland 
and elsewhere. Theeditorial matter in the number is 
of usual excellence. 





In the case of Lorillard v. Philadelphia, etc., Nav. 
Co., in the New York Superior Court, on the 3d inst. 
the question was whether a submission to an arbitrator 
named, of “‘ differences between” the parties, ‘‘some 
of which are in litigation,” for the purpose of avoid- 
ing further litigation, amounted to a discontinuance 
of pending suits. The court held that it was, and that 
neither party to the submission could withdraw with- 
out the consent of the other. 


Mr. Gerald Fitzgibbon, Q. C., the Solicitor-General 
for Ireland, has been appointed Lord Justice of Ap- 
peal, in room of Lord Justice Christian, resigned. Mr. 
Fitzgibbon, who is in his forty-ninth year, took his 
degree in 1859, was called to the bar in 1860, rose rap- 
idly in his profession, and was made Queen’s Counsel 
in 1872. He is a son of Master Fitzgibbon, who, before 
his appointment as a Master in Chancery, had enjoyed 
a very high position at the Irish bar as a lawyer and 
Nisi Prius advocate. The London Law Journal says, 
that the moderation of Lord Justice Fitzgibbon’s 
political views before his removal to the bench and 
his great legal reputation will render his appointment 
a most satisfactory one to the public. 
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CURRENT TOPICS. 


\ Bar Association of New York city is making a 
commendable effort to break up the system pre- 
vailing in the various public offices in that city of ex- 
acting exorbitant fees. The sheriff, county clerk, 
register of deeds and their deputies have, for a long 
time, been in the custom of making charges for servi- 
ces which have given the legal profession and others 
having occasion to need those services, just occa- 
sion to complain. It is said that the receipts for 
fees in the county clerk’s office amount to upwards 
of $200,000 annually. This officer does not, as in 
most of the countiesin the State, have charge of the 
records of deeds, but that is committed to the regis- 
ter, who is able to make his position one of great 
profit, though perhaps not equal to that of the clerk. 
Very much of this large sum comes from extra 
charges for services which are to be completed be- 
fore the time limited by law; those who pay them 
preferring to do so rather than to be subjected to 
delay. In the sheriff’s office the charges are still 
more exorbitant and the evil here calls for investi- 
gation and correction still more than it does in the 
other offices, as the persons suffering by it are very 
generally not in a position to object to what is done. 
The action of the Bar Association will, we are confi- 
dent, do much to correct these evils and it ought to 
be sustained by the profession in New York gener- 
ally. The fees allowed by law to the officers men- 
tioned are fully sufficient to compensate them for 
their services, and they can be compelled to adhere 
to those fees if the lawyers will insist that they do 
so. The profession in the rest of the State are also 
interested in the result of what is being done as the 
practice of exacting more than legal charges pre- 
vails in many counties other than New York. 


The case of Crowhurst v. Amersham Burial Board 
appearing in our present issue is an interesting and 
novel application of the doctrine that one is answer- 
able for the natural, though it may be unlooked for, 
consequences of his negligent acts. Although it 
has just been decided, it has become well known 
under the name of the Yew Tree [Case, and ina 
branch of the law of negligence, it will always re- 
main a leading case. 


Vor. 18.— No. 26. 





The promotion of district judge Lowell to the 
United States Circuit judgeship for the first circuit 
was a proper tribute to the learning and judicial 
ability displayed by him in the position he has here- 
tofore occupied. It is stated that the district judge- 
ship thus made vacant will be filled by the appoint- 
ment of Thomas L. Nelson, of Worcester, who is 
a prominent member of the Massachusetts bar and in 
every way qualified for the position. 


The Court of Appeals adjourned on the 20th inst. 
until the 15th of next month, when a new calendar 
will be made. During the sitting just closed which 
commenced onthe 11th of last month, the court 
has been very busy; one hundred and thirty-eight 
decisions were handed down, in one hundred and 
nine of which opinions were delivered. Many ques- 
tions of interest were passed upon, the constitu- 
tionality of the civil damage law being the most 
important. The vacation taken by the court is not 
a time of rest however, the judges taking with them 
to their homes for consideration a number of cases‘ 
argued at the recent term. 


A strong movement is being made in Congress to 
amend the patent law, so as to provide that no re- 
covery of damages or cost shall be had against 
the defendant in any suit for infringement, if it 
shall appear that he purchased the patented article 
for his own private use, from a manufacturer or 
dealer engaged in the open sale of the same, the 
defendant being without knowledge or actual notice 
of the existence of the patent. This amendment, 
if adopted, would destroy, in a very great degree, the 
protection now given to inventors by the patent laws. 
If the patentee of an article was obliged to resort for 
damages in case of infringement to the manufacturer, 
he would in most cases be unable to obtain redress, ‘for 
those who manufacture and sell patented articles 
without right to doso are asarule irresponsible. To 
require the purchaser of a new contrivance for facili- 
tating labor to examine whether the same is patented 
or not, is imposing but a slight burden, and in case 
the same is an infringement, and is used, there is not 
one instance in a thousand where the patentee de- 
mands more than a trifling royalty. That such an 
amendment which will render the patent law of 
very little practical value should receive any sup- 
port whatever in the Senate, is surprising. 


According to a summary of the Japanese Penal 
Codes, which was recently contributed to the Asia- 
tic Society by a member of the English embassy in 
Japan, it appears that those Codes, though embody- 
ing the most advanced ideas of the civilized world 
upon the subject of criminal procedure, still do not 
dispense with the use of torture in the investigation 
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of offenses. Torture, it is asserted, is not actuaily 
practiced, and a notification was issued by the Prime 
Minister of the Empire two years ago which conveyed 
the impression that it would not be, but the Codes 
being silent on the subject it is asserted that the 
courts have power to resort to it when such a course 
shall be deemed expedient. The old laws which 
govern the question are very explicit in their direc- 
tions as to when and upon whom torture may be in- 
flicted. It is allowed ina mild degree, in all pre- 
liminary examinations, in which case only a whip, 
which inflicts pain, but cannot result in permanent 
injury, is used. The severer forms are to be resorted 
to only in the cases of persons held for trial for 
murder, incendiarism, robbery and other serious and 
capital crimes, and who are already morally proved 
guilty of the offense of which they are charged. Be- 
fore torture is resorted to the accused is notified of the 
intention to use it, and he can avoid its infliction by 
making a full confession admitting that he is guilty 
of the offense charged. In case of the infliction of 
torture in cases where it is not allowed, the officer 
ordering the infliction is responsible personally. 
The tortures are numerous and consist of the inflic- 
tion of pain by mechanical devices and fire and of 
deprivation of sleep and drink, and of exposure to 
venomous reptiles. 
——_>___—— 


NOTES OF CASES. 


N Smallman v. Whilter, 87 Til. 545, plaintiff, who 
was @ passenger on a boat which was chartered 

for an excursion, without the permission of those in 
charge of the excursion, undertook to sell refresh- 
ments which she had brought along for that purpose. 
The defendant, who was captain of the boat, put 
the articles in the baggage room and would not al- 
low plaintiff to sell them. They were delivered to 
plaintiff when the boat landed. The court held 
that defendant was not liable for any injury suffered 
by plaintiff by reason of a loss of sale of the goods, 
the plaintiff having no legal right to sell them on 
the boat. The decision is in harmony with that in 
Barney v. Oyster Bay, ete., Steamboat Co., 67 N. Y. 
801; 8. c., 23 Am. Rep. 115. In that case, an ex- 
pressman sought passage upon a steamboat for the 
purpose, among other things, of taking, while on the 
boat, orders from the passengers for the delivery of 
baggage. The steamboat owners had granted the 
privilege of transacting this business on the boat to 
another person and as the expressman continued it 
after having been directed to desist, and refused to 
promise to discontinue it, those in charge of the 
steamboat caused him to be ejected therefrom and 
refused him passage. This was held to be jus- 


tifiable, and the expressman not entitled to re 
cover damagestherefor. In Commonwealth v. Power, 
7 Metc, 596, an innkeeper had frequently entered 





a railroad depot and annoyed passengers by solicit- 
ing them to goto hisinn. He received notice from 
the person in charge of the depot that he must do 
so no more, but he, nevertheless, repeatedly entered 
the depot for the same purpose. Afterward he ob- 
tained a ticket for a passage in the cars with the 
intention bona fide of travelling and went into the 
depot for the purpose of taking the cars. As he 
was pressing forward toward the cars the depot 
master directed him to leave and compelled him to 
do so, he not giving any notice of his real intention. 
The court held that the removal was justifiable and 
not an actionable assault and battery. See, also, 
supporting the same view of the right of a carrier 
of passengers to make reasonable regulations for 
the comfort of those who travel, Jencks v. Coleman, 
2 Sumn. 221; Harris v. Stevens, 31 Vt. 79; N. J. St, 
Nav. Co. v. Mer. Bk., 6 How. (U. 8.) 344; Loring v. 
Aborn, 4 Cush. 608; Hall v. Power, 12 Metc. 382; 
Commonwealth v. Power, 7 id. 601; W. dé P. R. R. 
Oo. v. Miles, 55 Penn. St. 209; Burgess v. Clements, 
4M. & 8. 306. 


In Latham v. Latham, recently decided by the 
Supreme Court of Appeals of Virginia, it is held 
that the fact that a husband visits a house of ill 
fame, though it may be evidence of adultery if 
wholly unexplained, is not conclusive. In Lovedon 
v. Lovedon, 2 Hag. Con. 124, it is said ‘‘ the act of 
going to a house of ill fame is characterized by an 
old saying, that people do not go there to say their 
pater noster; that it is impossible they can have gone 
there for any but improper purposes, and that it is 
universally held a proof of adultery.” But to this 
it is answered that obviously such a visit is open to 
explanation, as it may be one of philanthropy, or of 
accident, or even of lawful business, which should 
not be construed into an act of guilt. 2 Bish. Mar. 
& Div., § 626. In Ciocci v. Ciocci, 1 Spinks, 121, the 
fact that the husband associated with prostitutes 
was held a proof of adultery, and the defense of 
philanthropy, which was set up, failed. This 
species of proof has been considered to be more 
stringent when produced against a woman than when 
against aman. Astley v. Astley, 1 Hag. Ec. 714. In 
Van Epps v. Van Epps, 6 Barb. 322, it is said “that 
it is not to be conceived that a woman would go to 
such a place but for a criminal purpose. The gen- 
eral rule is, and this applies to husbands as well as 
wives, that if a married person visits a brothel with- 
out any apparent motive, it must be inferred, in 
the absence of evidence to the contrary, that this is 
done with the intent to commit adultery, and when 
the opportunity and the undoubted consent of an- 
other party concur with such intent, the offense 
must be presumed to have been committed. Kenrick 
v. Kenrick, 4 Hag. Eccl. 114; Langstuff v. Langstaf,, 
Wright, 148; Richardson v. Richardson, 4 Port. 467. 
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Thus, where a married woman was seen going to a 
house of ill fame with a man not her husband or un- 
attended, that alone was held sufficient evidence of 
her adultery. Best v. Best, 1 Add. Ec. 411; Wood 
v. Wood, 4 Hag. Eccl. 138; Matchin v. Matchin, 6 
Barr. 832; Elliot v. Elliot, cited in Williams v. Wil- 
liams, 1 Hag. Con: 299. 


In Schnur v. Hickox, 4 N. W. Rep. 85, decided last 
month by the Supreme Court of Wisconsin, it was 
held that a tender even if insufficient and payment 
of money into court by a defendant is a conclusive 
admission, on his part, that the amount so paid 
in is due, and hence such money absolutely belongs 
to the plaintiff, and if the parties afterward settle 
the matter out of court, the defendant cannot, with- 
out showing that the plaintiff's right thereto has 
been released or transferred to him, recover the 
money from the clerk. In Read v. Mut. Saf. Ins. 
Co., 3 Sandf. 54, it was held that where a defendant 
paid money into court in an action where there were 
several counts in the complaint, applying a specified 
portion to one count and another portion to another 
count, each count claiming a distinct cause of action 
and the plaintiff took the sums paid, though not 
in satisfaction, the court, on its subsequently ap- 
pearing that the defendant paid more on one count 
than he was liable to pay, cannot change the appli- 
cation and apply the surplus on the other count. 
The general rule is, that the plea of tender 
admits the contract and so much of the declaration 
as the plea is applied to. It does not bar the debt 
as a payment would, but rather establishes the lia- 
bility of the defendant; for in general he is liable to 
pay the sum whenever he is required to do so. See 
Cox v. Brain, 3 Taunt. 95; Huntington v. American 
Bank, 6 Pick. 340; Bennett v. Francis,2 B. & P. 
550; Seaton v. Benedict, 5 Bingh. 31; Jones v. Hoar, 
5 Pick. 291. Therefore tender and payment into 
court is held to be payment pro tanto (Murray v. 
Bethune, 1 Wend. 191); to admit plaintiff's cause 
of action to the amount of the payment (Spaulding 
v. Vandercook, 2 Wend. 481; Johnston v. Columbian 
Ins. Co., 7 Johns. 315); and plaintiff is held to be 
entitled to that amount in any event. Therefore, a 
plea of tender must show a continued readiness to 
pay, and where, after a tender, defendant neglects 
to pay the money into court, he is liable for interest 
and costs. Gray v. Green, 9 Hun, 384. It must be 
brought into court and left in the power of the party 
to whom it is due. Halsey v. Flint, 15 Abb. 367. 


The Supreme Court of Wisconsin, in Sherwood v. 
Sherwood, holds that it is not a proper exercise of 
powers of a court of equity to reform a will by add- 
ing provisions thereto, to make the willaccord with 
the real intentions of the testator. In this case 
which was an action to remove a cloud to plaintiff's 





title to a certain lot, by substituting that lot for 
another lot which was by the terms of a last will 
devised to plaintiff, the court refused the relief 
even though thereby the real purpose and inten- 
tion of the testator would be carried out. In Wood v. 
White, 32 Me. 840, a mistake in a will was corrected 
by a court of equity. The will contained this be- 
quest, ‘‘I give to J. Wood, of Belfast, the whole 
amount of principal and interest he may owe me at 
the time of my decease, which is secured to me by 
mortgage,” etc. The facts were that no person 
named J. Wood owed the testator, or ever had deal- 
ings with him, or claimed the legacy. But a George 
Wood, of Belfast, a relative of testator, and his 
warm personal friend, owed him on a mortgage, and 
the testator was accustomed to address him in letters 
as ‘‘J. Wood.” In Miller v. Travers, 8 Bing. 244, 
which is a leading case on the construction of wills, 
the testator devised all his real estate in the county of 
Limerick, and city of Limerick. He had no estate in 
the county of Limerick, and but a small estate in the 
city of Limerick inadequate to meet the charges in 
the will, and considerable estates in the county of 
Clare, but not mentioned in the will. It was held 
that the devisee could not be allowed to show by 
parol evidence that the estates in the county of Clare 
were devised to him in the draught of the will, 
that the draught was sent to a conveyancer to make 
alterations not affecting the estates in the county of 
Clare, and that by mistake he erased the words 
“county of Clare,” and that the testator, after 
keeping the will by him for some time, executed it 
without adverting to the alteration. The court 
therein sustained the rule which was said to be an 
universal one, that the testator’s intention may be 
gathered from the words used in the will, and 
that words which he has not used cannot be added. 
In Kurtz v. Hibner, 50 Ill. 514; 8. c., 8 Am. Rep. 
665, land in ‘‘ section 32” of a certain township and 
range was devised to E. To show that the scrivener 
had made a mistake, and written ‘‘32” for ‘‘ 33,” 
evidence was offered that E. had lived for a long 
time on land of the testator answering in all re- 
spects the description of the will, except that it was 
in section 33; that the testator had promised to give 
this land to E., and that she had made valuable im- 
provements thereon, and further, that testator owned 
no such land in “section 32.” The evidence was 
excluded. The same rule was applied to a similar 
state of facts in Fitepatrick v. Fitepatrick, 36 Iowa, 
674; s. c., 14 Am. Rep. 538. The authorities were 
examined at length in a note to Kurte v. Hibner, 8 
Am. Rep. 665. See, also, Hay v. Harl of Coventry, 
8T. R. 87; Delmare v. Rebello, 3 Br. C. C. 446. But 
see, as to t.ow far parol evidence may be admitted 
to assist in construing wills, Woods v. Woods, 2 
Jones’ Eq. 420; Stevenson v. Druley, 4 Ind. 519; 
Travis v. Morrison, 2 Ala. 494; Rewalt v. Ulrich, 23 
Penn, St, 388, 








THE ALBANY LAW JOURNAL. 











SOME CRIMINAL CASES. 


N some of the recent southern and western re- 
ports, we have found a number of noteworthy 
and rather curious criminal cases: 

In Cole v. People, 84 Ill. 216, the defendants were 
indicted under a statute for a fraudulent conspiracy 
to ‘‘injure the administration of public justice,” by 
unlawfully and fraudulently attempting to obtain a 
decree of divorce. This statute would seem to be 
very vague in it provisions, and there is not much 
satisfaction in the prevailing opinion of the court 
which affirmed aconviction. Two judges dissented 
on the ground that the indictment did not sufficiently 
specify the offense. The indictment simply charged 
a fraudulent attempt to obtain a decree of divorce, 
without specifying the means used. Of this, one 
judge dissenting remarked : 

‘*The obtaining of a divorce is not in itself an 
unlawful act. On the contrary, it is authorized by 
statute, and it can only become unlawful when the 
means by which it is sought to be obtained are unau- 
thorized by law; and under the rule laid down by 


the foregoing authorities, those means must be par- 
ticularly stated in the indictment. ” 


The other dissenter remarked: 

“This charge, thus stated, does not give the ac- 
cused, as the Constitution requires, ‘the nature and 
cause of the accusation;’ nor is the offense stated 
‘so plainly that the nature of the offense may be 
easily understood by the jury,’ as required by the 
statute. What do we learn from this indictment as 
to ‘the nature of the offense,’ or ‘the nature and 
cause of the accusation?’ Did they conspire to 
bribe the judge in order to procure the decree,—or 
to bribe a sheriff to pack a jury in the case, — or 
to corrupt a jury already selected,—or to bribe the 
opposing attorney to betray his client,—or to im- 
= upon the court with a forged deposition? 

hat was the nature of the offense which the grand 
jury passed upon in finding this indictment? No 
man can tell from reading this indictment. The 
record shows that the evidence on the trial tended 
to establish two offenses: First, the procuring of a 
strange woman to falsely personate Mrs. Cole and 
receive service of the summons; and second, an at- 
ry to induce Major to give false testimony at 
the hearing of the cause. No such offense, how- 
ever, is pointed out in the indictment. The accused 
are presumed innocent until proven guilty. These 
defendants, if really innocent, could | have had no 
idea, before the trial, of the nature of this accusa- 
tion. 


We must range ourselves with the minority in 
this case. 

Sullins v. State, 53 Ala. 474, was an indictment, 
under a statute, for stealing part of an “outstanding 
crop of corn.” The prisoner had pulled eight or 


ten roasting ears from the standing stalks. His 
counsel asked the court to charge: ‘‘1st. That an 
outstanding crop of corn is a cereal matured, and 
in a condition to be gathered into a house. 2d. 
That corn is grain unreaped and unthreshed. 3d. 
That outstanding corn is that which remains beyond 
the proper time of housing, or matured corn in a 





condition to be housed.” This was refused, the 
prisoner was convicted and the judgment was 
affirmed. The court observe: 


‘There is no room for doubt that the statute 
under which the indictment was found intended to 
change the common-law principle, that the sever- 
ance and asportation of corn or cotton, whether in 
an immature or mature state, from the freehold, was 
a mere trespass, and convert it into the offense of 
grand larceny. The word ‘corn’ and the words 
‘outstanding crop’ are not technical, and have a 
popular signification which cannot be misunderstood. 
‘Corn,’ here, whatever it may elsewhere signify, or 
whatever it may have signified elsewhere, does not 
mean a cereal, or wheat, or barley, or oats, or mere 
grain. It means that which is termed Indian maize, 
and is and has been the principal breadstulf here. 
‘An outstanding crop’ we all understand to mean, 
a crop in the field—not gathered thence and housed, 
without regard to its state. It is an outstanding 
crop from the day it commences to grow until it is 
finally gathered from the ground on which it is 
planted and taken away. There are doubtless in- 
tervening — when its severance and asporta- 
tion would be a mere trespass, and not larceny 
under the statute. When, however, corn has reached 
that state that it may be an article of food for man 
or beast, and of consequence vendible as such, its 
severance and asportation is within the mischief 
against which the statute was designed to protect, 
and within its words.” 


In Beery v. United States, 2 Col. 186, the prisoner 
was indicted for stealing, from a post-office, a packet 
containing $40 in currency and $1,000 in gold dust, 
which was intended to be conveyed by post. The 
language of the statute under which he was indicted 
was, ‘‘taking a letter or packet which contains an 
article of value,” etc. The indictment was adjudged 
good, and it was also held that whether the cur- 
rency or gold dust was mailable matter was not 
material. In the same case the prisoner had been 
induced by promises of favor and by threats to pro- 
duce the dust and make some confessions. The evi- 
dence was that the witness advised the prisoner to 
make full restitution, and said if he did so, it 
would go easy with him; that it would be better for 
him to confess; that the door of mercy was open, 
and that of justice closed; that he threatened to 
arrest him, and expose his family, if he did not con- 
fess, and the like. The court granted a new trial 
on account of the admission of the confession in 
evidence, but ruled that the fact of the production 
of the gold dust was admissible. One judge dis- 
sented, averring that the exclusion of confessions 
induced by promises or threats ‘‘is one of those 
venerable errors abounding in the law, which rest 
altogether upon authority, and are respectable only 
for their antiquity.” He bases this upon the ground 
that the law admits the fact of the production, by 
the prisoner, of the article stolen, because so much 
is a fact; and claims that consequently the confes- 
sion ought to be received because this fact stamps 
it as true. He concludes thus: 
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‘¢*In other words, the received doctrine involves 
this absurdity, that while, in passing upon the pri- 
mary question whether the evidence shall be received, 
the court, notwithstanding the corroborating cir- 
cumstances, shall find the confession probably un- 
true, and therefore exclude it, the jury, considering 
the same evidence, may find the very fact confessed 
to be absolutely true.” 


Another case of enforced confessions, and one 
illustrative of some phases of western justice, is 
Montana v. McClin, 1 Mon, 394. The reporter skill- 
fully omits to inform us what the prisoner’s offense 
was, but at all events he was found guilty on his 
confessions alone. Part of the confessions were 
made to the sheriff at the time of the arrest, and 
after the sheriff had told him it would be better for 
him to confess, The bill of exceptions also showed 
the following: 

‘In addition to the above, further. evidence 
being adduced that a mob of one hundred men 
were around and about the jail where defendant 
was confined at intervals of nearly all one day; 
that threats were frequently made against defend- 
ant that if he did not confess he would have one 
hundred lashes, would be hung, etc.; that word 
was brought to defendant that one person confined 
with him and recently taken out by the mob 
had been hung; that the names of defendant and 
others confined in jail and addresses of their pa- 
rents and friends had been taken down by John 
Guy, deputy sheriff, in writing, with their knowl- 
edge; that in consequence of these threats and de- 
monstrations, defendant was greatly excited and 
alarmed so that he shed tears; and further, no evi- 
dence being produced that the inducements held 
out by the said deputy sheriff, John Guy, were at 
any time withdrawn, or that the mind of the defend- 
ant was at any time freed from the apprehensions 
occasioned by said violent threats and demonstra- 
tions; the court admitted as evidence confessions 
of guilt made by defeudant to said Guy at intervals 
for several days afterward.” 


The appellate court thought this a little irregular, 
and gave Mr. McClin another chance for his life or 
liberty, whichever it may have been. 

Gerrish v. State, 53 Ala. 476, is a very interesting 
case, and well considered. The prisoner was indicted 
by the name of F, A. Gerrish, for taking pictures 
without a license. He pleaded that his name was 
not F, A. Gerrish, but Frank Augustus Gerrish, and 
that he was generally known as Frank A. Gerrish, 
and that this was known to the grand jury that in- 
dicted him. The plea was held good, being sup- 
ported by proof. The court observe: 

“We agree with the Supreme Court of Connecti- 
cut in Tweedy v. Jarvis, 22 Conn. 42, that letters of 
the alphabet, consonants as well as vowels, may be 
used as the names of persons, if given to them as 


such. The same was held in Regina v. Dale, 5 Eng. 
L. & Eq. Rep. 360. A declaration to a sci. fa. upon 


a recognizance described the justices before whom 
it was entered as Lee B. Townshend, Esq., and J. 
H. Harper, Esq., to which objection was taken by 
demurrer, that their full names should be set out. 
Lord Campbell, C. J., said: ‘But I do not know 
that these are initials, I do not know that they 





were not baptized by these names. And I must say 
that I cannot acquiesce in the distinction made in 
the cases referred to, that a vowel may be a name, 
and a consonant cannot. Why may not 
parents, for a reason good or bad, say that their 
children should be baptized by the name of B, C, D, 
For H?’” 

‘* However proper it may be, in the hurry of daily 
life, and on unimportant occasions, to write one’s 
own name, or the names of others, in the shortest 
intelligible manner, it is not allowable to do so in so 
grave and solemn an instrument as an indictment 
bya grand jury under oath, which denounces the 
person denominated in it as a violator of the law, 
with intent to have him sought owt from the rest of 
the community, and arrested and brought to pun- 
ishment. And solicitors and grand jurors ought to 
be diligent to find out and insert in their indict- 
ments the true names of those whom they thereby 
accuse. Of course, every one who can spell cor- 
rectly, and knows a person’s name, knows also the 
initial letters of it, and can testify that he is well 
known by those initials. But they do not thereby 
become his name. F is not Frank; H isnot Henry; 
and the names of persons are not changed in the 
understanding of anybody because they are denoted 
by the initial letters used in spelling them. Andif 
any man who is known by the initial letters of his 
name may be designated by them in an indictment, 
when the true name is also known, then everybody 
may be indicted by initials merely; for, of course, 
every one who knows the name of another knows 
also the initials of it.” 

In connection with this case we refer our readers 
to Mr. Rogers’ excellent article on ‘‘ Names,” 18 
Alb. Law Jour. p. 126. 

Another case, involving confessions, is Sampson 
v. State, 54 Ala. 241. The reporter’s statement is as 
follows: 

“The appellant was tried and convicted for horse- 
stealing. The only evidence criminating him was 
a confession made to the owner of the mare, and 
the fact that the horse was found where he said she 
was in his confession. The confession was made 
under the following circumstances: The owner of 
the mare met him, and said to him, ‘Sam, you have 
taken my mare, and I want to know what you have 
done with her.’ Defendant denied any knowledge 
of the whereabouts of the horse, and the owner then 
said: ‘Now, Sam, if you don’t tell me where my 
mare is, I will arrest you, and it will be too late to 
confess it then.’ He again denied having stolen the 
mare, and was then arrested and carried before a 
justice of the peace. After arriving at the house of 
the justice of the peace, the defendant said: ‘Mass 
John, I will tell you where your mare is.’ Witness 
told him it was too late. Defendant said he ‘ would 
tell any way,’ and said: ‘I stole the mare and she 
is at the Pott’s place, over the river, tied out in the 
cane,’ and stated his uncle would showhim where 
she was. Witness sent one Beck, a colored man, 
for the mare, and he got her.” 


These confessions were admitted under the pris- 
oner’s objection. The court sustained the convic- 
tion, holding that the confessions were voluntary, 
the influence of the threats having passed away. 
This is a pretty close ruling, but it is perhaps good 
enough for ‘‘ darkies,” who steal white folks’ horses. 

In the same State the courts do not allow them- 
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selves to be imposed on by the ingenuity of counsel. 
Thus, in Holly v. State, 54 Ala. 238, an indictment 
for taking and carrying away a portion of an out- 
standing crop of corn was held good, although the 
statute employs the word part instead of portion. 
Under the reporter’s head-note and statement we 
should consider the indictment bad on another 
ground, for there the indictment is described as 
charging the taking of ‘‘ tifteen years of corn.” The 
doctrine of idem sonans would hardly save this; but 
the judge gets it right in his opinion. Again, in 
Washington v. State, 53 Ala. 29, it is held that an 
indictment concluding, ‘‘ against the peace and dig- 
nity of the State of Alabama,” instead of ‘* against 
the peace and dignity of the same,” is not demur- 
rable. 

Robinson v. State, 54 Ala. 86, is a singular case. 
Mr. Robinson was on a railroad freight train and 
having no ticket, was ordered by the brakeman to 
get off, and did so, without waiting for it to stop; 
and when the caboose passed him, the conductor 
threw ‘‘some small article” at him, and thereupon 
Mr. Robinson drew a pistol and fired three times, 
not at the conductor, but at the brakeman, on the 
top of the cars. The court affirmed a conviction of 
assault with intent to murder, seeming to lay some 
stress on the circumstance that the prisoner had fired 
at the wrong man. They say: 

‘*No matter what the rudeness of the conductor 
toward defendant may have been, if the evidence 
showed that the latter was actuated by malice or 
revenge for being put off a train, where he had no 
right te be, in shooting at another person, a brake- 
man, and not by the conductor’s supposed maltreat- 
ment of him after he was put off, the provocation 
would not reduce the offense to one of less crimin- 
ality.” 

The attempts of the courtsin the south and west 
to preserve the order cf religious assemblies are 
commendable. State v. Hinson, 31 Ark. 688, holds 
that an indictment, charging a disturbance of a re- 
ligious congregation ‘‘ by acting and talking in a 
manner that was calculated to disturb, insult, and 
interrupt said congregation,” was good under a 
statute providing a punishment for disturbing such 
a congregation, ‘‘by using any language or acting 
in any manner that is calculated to disquiet, insult 
or interrupt said congregation ;’ that the character 
of the language, or the particular words, need not 
be given; and if the disturbance is by acting, the 
better practice would be to indicate in general terms, 
without alleging the details, the general character 
of the disturbing acts. The court remark: 

“The ar 


ent of counsel for appellee, that he 
may have 


n talking under the influence of the 


spirit, may be more appropriately addressed to a 
jury after they shall have heard all the evidence in 
the cause. A sensible jury will, no doubt, be able 
to determine whether he was talking under the im- 
pulse of a good or bad spirit— whether he was ex- 
pressing religious emotions, as some enthusiastic 





people do, or ill-manneredly talking, with a con- 
temptuous disregard for the quiet of the congrega- 
tion. The motive of the accused may be well left 
to the jury, under the advice of the court.” 

In Holt v. State,57 Tenn. 192, the defendant was in- 
dicted for disturbing religious worship. The evidence 
showed that “ Holt was outside the house, near the 
door; that it was dark, and defendant came around, 
some six or eight feet from the door, and seemed to 
be shuffling his feet on the ground, or something 
like he was dancing, and appeared like he had been 
drinking; but they did not know that he had drank 
any thing. He used no loud talk, or any thing of 
the sort. Witness did not know that any one was 
disturbed in the house or out of the house; that 
witnesses were not disturbed, but that their atten- 
tion was attracted by what was done. The dancing 
of defendant attracted their attention.” For this 
Terpsichorean intrusion Mr. Holt was held amena- 
ble. 

In Stuart v. State, 57 Tenn. 178, the court held, 
where a plea of temporary insanity or delirium tre- 
mens was set up to excuse the murder of the prison- 
er’s wife, that if the prisoner knew the difference 
between right and wrong, at the time in question, 
he was responsible for his act. From the fact that 
the court in its opinion uniformly writes “ delerium,” 
we infer that the honorable court is not familiar 
with the disorder in question. So much cannot be 
said for the reporter, however, for he spells the word 
right in the syllabus. The court affirmed a convic- 
tion, saying, however, “several years have elapsed 
since the fatal tragedy, and the prisoner has doubt- 
less suffered much, and may be entitled to sympa- 
thy.” But as the court elsewhere says, ‘‘ It appears 
the prisoner was intoxicated the night previous to 
the killing, but at the moment of the killing was 
not,’ we are curious to learn the application of the 
‘*sympathy,” unless a man is to be pitied because 
he has the misfortune to kill his wife in a moment 
of irritability after a carouse. 

ctapaanialintnniing 
RUFUS CHOATE. 
XIII. 

OON after Mr. Choate took his seat in the Senate, 
he had occasion to defend the policy of the ad- 
ministration in a matter of national concern. The 
reader will recall the facts that, in December, 1837, 
during the popular disturbance in Upper Canada, com- 
monly called the McKenzie Rebellion, the Provincial 
authorities sent over into this State a band of armed 
men, by whom the steamboat ‘‘ Caroline’? was de- 
stroyed; and that our government claimed of Great 
Britain reparation for that act; that, in 1841, in the 
General Sessions of Niagara county, Alexander Mc- 
Leod, a British subject, was indicted for the murder 
of Amos Durfee, and, having put in a plea of not 
guilty, was held to await his trial; that Great Britain 
demanded his liberation. Mr. Fox, the British Min- 
ister, in his letters to Mr. Forsyth, Secretary of State in 
Mr. Van Buren’s administration, and to Mr. Webster, 
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as such Secretary under President Tyler, assuming 
that McLeod had been thus indicted and held as one 
of those engaged in the destruction of the ‘‘ Caro- 
line,’’ claimed that, as that was the public act of persons 
obeying the orders of their superior authorities, it 
could not be made the ground of legal proceedings 
against one of them; but, according to the usage of 
nations, could be discussed only by the two govern- 
ments—a theory rejected by Mr. Forsyth, but ac- 
cepted by Mr. Webster. Yet, each of those secreta- 
ries refers to the attack as having been hostile in its 
character; that is, hostile in a national point of view. 
In his note to Mr. Fox, Mr. Webster renewed, in the 
most impressive manner, the demand that reparation 
should be made; and, in words rising to the most in- 
dignant eloquence proper in diplomatic correspond- 
ence, referred to the peculiar circumstances of the 
case and to the proof required of Great Britain in 
excuse or justification. Among other things he said: 

‘*Tt must be shown that admonition or remonstrance 
to the persons on board the Caroline was impractica- 
ble, or would have been unavailing; it must be shown 
that day-light could not be waited for, that there 
could be no attempt at discrimination between the in- 
nocent and the guilty; that it would not have been 
enough to seize and detain the vessel; but that there 
was a necessity, present and inevitable, for attacking 
her in the darkness of the night, while moored to the 
shore and while unarmed men were asleep on board, 
killing some and wounding others, and then drawing 
her into the current, above the cataract, setting her on 
fire, and, careless to know whether there might not be 
in her the innocent with the guilty, or the living with 
the dead, committing her to a fate which fills the im- 
agination with terror. A necessity for all this the 
government of the United States cannot believe to 
have existed.”’ 

Great attention had been, and continued to be, given 
to the affair of the Caroline and to the McLeod case in 
both Houses of Congress. By adopting the rule of 
personal immunity suggested by Mr. Fox, and by his 
letter instructing the Attorney-General of the United 
States to attend the trialof McLeod in New York and 
to confer with and advise his counsel, Mr. Webster 
drew down upon himself severe and prolonged criti- 
cism. Some able and distinguished lawyers were of 
opinion that he had erred in seeking to apply that rule 
to one in McLeod’s position. Mr. Calhoun deliber- 
ately stated his objections; Mr. Benton fervently 
criticised and denounced; and Mr. Buchanan took an 
early and impressive part in the discussion. It was 
in answer to Mr. Buchanan’s first argument that Mr. 
Chvate addressed the Senate on the 11th of June, 1841. 
(Globe, App., p. 417.) 

After some preliminary observations, Mr. Choate 
stated with precision the ground on which (and on 
which alone) the Secretary of State had recognized 
the rule in question, thus: 

‘* What is the concession of the Secretary of State? 
Why, only and exactly this: that a soldier or sailor— 
de Facto such — actually engaged in a military or naval 
enterprise of force, under the authority, in obedience 
to the command of his government, and keeping him- 
self within the scopeof that authority, is not guilty, as 
the law of nations is administered to-day, of acrime 
against the municipal code of the country upon which 
he thus helps to carry on war; that he is not punisha- 
ble as for such crime by that cow).try; and that the 
responsibility rests upon his own governmeut alone to 
answer, as notions answer for their crimes to-their 

uals. Thic ic the concession. Hedoes not deal at 
all with the case of a soldier straggling away from the 
Colors to oc: mmit a solitary and separate murder. He 
does not deal with the case of alleged excess of author- 
ity. Hesupposes him to obey the precise directions 
of, his government, and so doing, he declares him 








clothed with the personal immunity.” ‘If you turn 
to the fourth page of his letter, you may see that the 
murder for which he supposes McLeod indicted was a 
murder alleged to have been committed in the attack 
forming an inseparable, very painful part of the entire 
military violence exerted to capture and destroy the 
vessel, and not succeeding it. For the purpose of the 
concession, he takes as true the express declaration of 
Mr. Fox, ‘that the transaction on account of which 
Mr. McLeod has been arrested and is to be put on his 
trial,’ including the homicide as an unavoidable inci- 
dent in it, ‘was a public transaction conducted by 
Her Majesty’s government.’ Such is the concession. 
I have the honor to submit, first, that the concession 
is right in point of international law, and then that it 
was the duty of the Secretary of State to make it, and 
of the government to act upon it, exactly as it was 
made and acted upon.” 


After having referred to the unquestioned doctrine 
that persons taken for having fought in an open, gen- 
eral, regularly declared war, are not responsible as for 
crime, but become prisoners of war, Mr. Choate char- 
acterized this transaction as an act of war—informal, 
insolemn hostility — and, illustrating his subject fully, 
proceeded to answer the points of special difficulty 
presented by Mr. Buchanan. To show that no war is 
required to be preceded by a declaration, and that the 
rule of personal exemption from liability extends to 
public wars of the imperfect sort, to reprisais, or other 
acts of hostility, he cited Rutherford ; that the injustice 
of the hostile attack does not affect the soldier’s right 
to immunity, and that no distinction is made between 
regular soldiers and volunteers, he referred to Ruther- 
ford and Vattel. 

Regarding Rutherford as of authority in respect to the 
more modern theory, and wishing to qualify some 
seeming differences between him and an older author, 
he had occasion to say: 

** Grotius, admirable for his genius, his studies, his 
most enlarged and excellent spirit, lived too early to 
witness the full development of his own grand princi- 
ples and the accomplishment of his own philanthropic 
wishes. The existing law of nations has been slowly 
built up since his time, and to lcarn it we must have 
recourse to writers far his inferiors in capacity and 


learning, but fortunate in being able to record the 
ameliorated theory and practice of a later day.” 


To the suggestion that the course pursued by the 
Secretary of State was disrespectful, if not offensive, 
to the State of New York, Mr. Choate said: 


“Sir, the position McLeod stood in to that great 
and admirable State undoubtedly limited the rights 
and embarrassed the action of the general govern- 
ment. But, because wecould not do all that we would, 
were we not todo the little that we could? Were we 
to do nothing? Whom have we offended? The State 
of New York? How? By desiring to secure to the 
prisoner, to whose fate interests so and precious 
were attached, a fair trial? Sir, I cannot believe it. 
New York was proceeding aguinst him in the ordinary 
course of the administration of‘criminal law. To re- 
cognize her jurisdiction over him, which, in the am- 
plest manner, this government did, and then to wish 
for him just what New York wished for him, the first 
of social privileges, a fair trial, was there in this any 
thing to affront her pride of character? Any thing to 
ruffle a feather in the plume of her acknowledged pre- 
rogative?”’ 


In this defense of his friend, the Secretary of State, 
Mr. Choate was performing a delicate service. With 
what prudence, grace, feeling, dignity, he performed 
it, his principal opponent in the debate appears to 
have been fully conscious. In his reply Mr. Buchanan 


said: ‘I desire to pay a deserved compliment both to 
the argument of the Senator from Massachusetts, Mr. 
Choate, and tothe feelings displayed by him through- 
out his remarks.” 
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Having thus called attention to Mr. Choate’s rela- 
tion to the subject, we would willingly refrain from 
further reference toit. But as some professional in- 
terest, not perhaps well defined, attaches to the Mc- 
Leod case, we may be indulged in stating the ground 
on which, as we conceive, it should have been placed 
and regarded throughout. 

At the time Mr. Webster wrote his note to Mr. Fox, 
and his instructions to the Attorney-General, the mat- 
ter was before the country in a double aspect: the one, 
as to the breach of the amicable relations existing be- 
tween the two governments, a fit subject for diplo- 
matic discussion; the other, as to the guilt of the pris- 
oner charged with an offense against the laws of the 
State of New York, a question of which the courts of 
that State had taken cognizance. It was possible that 
these two offenses, apparently so dissimilar, might 
prove to have been one and the same —that charged 
against the prisoner merged in and inseparable from 
the other. But no presumption to that effect could 
arise. All the facts that Mr. Fox, Sir Francis Bond 
Head, and Col. McNabb could lay before the Secretary 
of State were that the destruction of the Caroline was 
deemed necessary in self-defense, and was, therefore, 
within the scope of the provincial authority; that the 
band of men by whom the vessel was destroyed had 
been ordered over to perform that service; and that 
the act had been approved by the home government. 
The note in which Mr. Fox stated that McLeod had 
been charged as having been engaged in the capture and 
destruction of the Caroline—the death of Durfee, a 
mere incident in the attack — began with the words 
“T am informed,” etc. But while the indictment 
against McLeod, a copy of which is before us, has sev- 
eral counts, some for murder and arson, the two first 
charge him with having killed Amos Durfee “ feloni- 
ously, willfully, and by his malice aforethought and 
with a premeditated design; ’’ according to one count, 
the weapon used, a gun; to the other count, a pistol. 
In each of those counts the crime is charged to have 
been committed in the town and county of Niagara; 
in neither of them is there any reference to the Caro- 
line affair.* It would seem, therefore, that the infor- 
mation upon which Mr. Fox relied, and from which 
he described the charge, was not quite correct. In- 
deed, the precise relation of McLeod, and of the at- 
tack on the Caroline, to the alleged murder, was not 
to be seen in the light of mere information, however 
fairly given. The queation whether, going quite be- 
yond the performance of the duty assigned him, Mc- 
Leod had perpetrated that crime, independently of 
the capture of the vessel, remained to be determined. 
Mr. Webster had not spoken to that question, nor had 
it been suggested by the case laid before him. A mem- 
ber of the House, a distinguished jurist and states- 
man, while defending Mr. Webster’s views, as warmly 
as Mr. Choate had done, clearly indicated that the 
case might become proper fora jury. Thus Mr. Caleb 
Cushing said. 


“It may be, for instance, that McLeod, if he killed 
Durfee, did so, from private malice, and, if so, he is 
clearly responsible to the laws of New York for the 
act; and if he did so I cannot but think that the Eng- 
lish government, instead of undertaking to protect 
him, would be glad to see him punished, and the rather 
if be should have sought purposes of private malice 
under the cover of simulated obedience to the orders 





* We file the copy of the indictment in the office of the 
JOURNAL for the benefit of the curious. 





of his government. It may be that these orders did 
not cover this fact.’”’ (Globe, 1841, App., p 422.) 

The indictment having been removed into the Su- 
preme Court, and a writ of habeas corpus granted by 
Mr. Justice Cowen, an application for the discharge of 
McLeod on his own recognizance, or by a nolle prose- 
qui, or absolutely, was heard and denied. In his 
elaborate opinion Judge Cowen considered the ques- 
tion whether the relations of the two governments, 
and the nature and circumstances of the case, were 
such that there was any rule growing out of the usage 
of nations which could be applied to relieve the pris- 
oner, and justly held that there was not. That part 
of the opinion was not necessary to the decision. But 
if the rule suggested by Mr. Fox had been cordially 
accepted by Mr. Justice Cowen, McLeod must still 
have been held fortrial. In no possible view of the 
case could the application for his discharge have been 
granted. 

The idea that McLeod should have been allowed to go 
on his own recognizance could not have been seriously 
suggested. As the indictment was for murder, the 
rule, the regular practice, then as now, was not to ac- 
cept bail. The instances in which bail has been taken 
are exceptional cases, distinguished by qualifying cir- 
cumstances, not found in that of McLeod. As the 
District Attorney of Niagara county and the Attor- 
ney-General of the State were before the court claim- 
ing that McLeod should be tried by a jury, a nolle 
prosequi could not have been entered. The power 
and the duty of the court on the habeas corpus were 
well stated in the opinion of Judge Edmunds in The 
People v. Martin, 1 Park. Cr. 191 0f Op. Speaking of 
the McLeod case, the learned judge says: 

“The question raised there was, whether, after in- 
dictment, the court on habeas corpus would entertain 
the question of guilt or innocence, and on that ques- 
tion the authorities had been very uniform, that it 
would not; and for the very plain and simple reason 
that, as the testimony before the grand jury would not 
be written and could not be looked into, the court or 
officer, on the habeas corpus, could not ascertain on 
what evidence the grand jury had acted, and could 
not entertain the question without receiving precisely 
the same testimony which the jury would be obliged 
to receive on the trial, and thus, in fact, usurp the 
province of the jury. Hence it has been the practice of 
the English courts and our own, which was followed 
in the McLeod case, not to look into the question of 
guilt or innocence on habeas corpus after indict- 
ment.”’ 

We have never believed that, if Mr. Webster had 
been able to procure the liberation of McLeod without 
a formal trial, he would have done so. He would not 
have moved in that directiou without an investigation. 
When, on making the proper inquiry, he learned the 
fact, as admitted by McLeod’s counsel before Judge 
Cowen, that Durfee had been killed when he was at 
some distance from the “ Caroline,’’ instead of on it, 
or in the attack, he would have recognized the neces- 
sity of an investigation before a jury. His friends 
who had defended his views and, on the narrow basis 
stated by Mr. Fox, adopted them, would have ad- 
vised a resort to the jury. If any argument or ad- 
monition were necessary, the observations we have 
quoted from Mr. Cushing’s speech would have been 
sufficient. 

It is grateful to recall how readily each branch of 
this troublesome business was adjusted, the general 
government and the Supreme Court of New York per- 
forming their respective duties without interference. 
A few gentle words of Lord Ashburton in the tone of 




















THE ALBANY LAW JOURNAL. 


509 











national regre* were accepted in satisfaction of the 
forcible intrusion upon our territory. The venue in 
the McLeod case having been changed to Oneida 
county, he was tried before Judge Gridley and a jury, 
and was acquitted. 

It may be observed that the rule of personal immu- 
nity derived from what is called the usages of nations, 
though equitable, is fraught with danger. Where the 
territories of neighboring governments are contigu- 
ous, frequent causes of offense may arise, and, if the- 
local authorities can send from one to the other armed 
men to inflict chastisement or to assert any supposed 
right, the exemption from personal liability, if known 
to the soldier, may, in case of conflict and bloodshed, 
lead him to unnecessary acts of violence. On the 
other hand, the same rule that protects the soldier in 
regular warfare from being charged with crime should 
protect those engaged in mere temporary or isolated 
warlike service. In each relation the rule applies, be- 
cause the actors are equally under orders, equally 
bound to unite in the contention. The soldier, com- 
manded by his superior authorities to join in a hostile 
expedition, has only to obey the precise orders given. 
He may be, presumably is, ignorant of the merits of 
the affair, may not know when he |s encroaching on 
forbidden ground, may be as ignorant of localities as 
Hood professed to be when he said that for aught he 
knew ‘‘ Duff Green”’ was the name of a place. 

J.N. 
—_——_—_@—_____. 
LAW AND EQUITY. 
To the Editor of the Albany Law Journal: 


Srr—The present Constitution of this State declares, 
that ‘‘ there shall be the existing Supreme Court with 
general jurisdiction in law and equity ;’’ and the Con- 
stitution of the United States, that the judicial power 
of the Federal Government “shall extend to all cases 
in law and equity, arising under this Constitution, the 
laws of the United States,”’ etc. 

What do these expressions mean ? Do they refer to 
an existing classification for the mere purpose of de- 
scription, or are they intended to perpetuate the clas- 
sification ? The question has at least an historical in- 
terest, for the answer will show the tenacity of preju- 
dice and what obstacles they have to surmount, who 
assault ancient abuses. 

In our Court of Appeals, Mr. Justice Samuel L. 
Selden, delivering an opinion, asked (Reubens a. Joel, 
13 N. Y. 493): ‘* What are the distinctions between 
actions at law and suits in equity ?’’ and proceeded 
to answer: 

“The most marked distinction obviously consists in 
their different modes of relief. In the one with a few 
isolated exceptions, relief is invariably administered, 
and can only be administered in the form of a pecun- 
iary compensation in damages for the injury received ; 
in the other, the court has a discretionary power to 
adapt the relief to the circumstances of the case. By 
what process can these two modes of relief be made 
identical ? It is possible to abolish one or the other, 
or both, but it certainly is not possible to ubolish the 
distinction between them. The 
less prohibited by the Constitution, enact that no 
court shall hereafter have power to grant any relief, 
except in the form of damages, and thereby abolish 
all suits in equity ; or that all courts shall have power 
to mould the relief to suit the particular case, and 


ereby virtually abolish actions at law as a distinct 
class. 


To illustrate by a single case: they may provide 
that when a vendor of land, who has contrac to sell 
and received the purchase-money, refuses to convey, 





Legislature may, un-- 











the vendee shall have no remedy but an action for 
damages, or on the other hand, that he shall be con- 
fined to a suit for specific performance, but it is clearly 
beyond the reach of their powers to make those two 
remedies the same.’”” * * “It is, in my judgment, 
clear that the Legislature has not the constitutional 
power to reduce all actions to one homogeneous form: 
because it could only be done by abolishing trial by jury 
with its inseparable accompaniment, compensation in 
damages, which would not only conflict with art. 1, §2, 
which preserves trial by jury, but would in effect sub- 
vert all jurisdiction at law, as all actions would there- 
by be rendered equitable, or by abolishing trial by the 
court, with its appropriate incident—specific relief, 
which would destroy all equity jurisdiction and con- 
vert every suit into an action at law.” * * * ‘Thus 
it will be seen that section 69 of the Code is an attempt 
to exercise a power which the convention, in framing 
the Constitution, expressly refused to confer upon the 
Legislature.” 

This was in 1856, but the opinion went beyond the 
point decided. Two years later a case came before the 
court, in which it was found necessary to decide the 
precise question, whether legal and equitable relief 
could be had in the same action. (Phillips a. Gorham, 
17 N.Y. 270.) Theopinion of the court was delivered 
by Mr. Justice Johnson, then chief judge. He said: 

“In this case the question arises, whether, in an ac- 
tion to recover specific real property, the plaintiff ma 
attack a deed under which the defendant claims title 
as well upon grounds which, under the former divided 
jurisdictions of law and equity, were cognizable at 
law as upon grounds which were properly cognizable 
in the Court of Chancery. It is contended that the 
Legislature does not, under the Constitution of 1846, 
possess the power to authorize such a case to be deter- 
mined in a single suit. The provisions relied upon 
are sections three and ten of article six, the first of 
which is, ‘‘There shall be a Supreme Court, having 
general jurisdiction in law and equity ;”’ and the other 
is: ‘* The testimony in equity cases shall be taken in 
like manner as in cases atlaw.’’ The argument based 
upon those provisiuns is, that distinct jurisdictions at 
law and in equity are recognized, and that this recog- 
nition imposes, upon the power of the Legislature, the 
restriction to preserve distinct methods of enforcing 
legal and equitable rights. The language of the pro- 
visions does not, as it seems to me, either directly or 
by any implication, lead to the result contended for.” 


In the Supreme Court of the United States, prior to 
1878, opinions, more or Jess similar to that of Mr. Justice 
Selden, had been expressed, in respect to the analogous 
provision of the Feder! “onstitution; once by Mr. 
Justice Story (Parsons a. Ledford, 3 Pet. 448), then by 
Mr. Justice Davis (Thompson a. Railroad Companies, 
6 Wall. 137), and afterward by Mr. Justice Bradley 
(Dunphy a. Kleinsmith, 11 Wall.) In Thompson’s case 
it was said that: 

“The Constitution and the acts of Congress recog- 
nize and establish the distinction between law and 
equity.”’ * * * “And although the forms of proceed- 
ings and practice in the State courts shall have been 
adopted in the Circuit Courts of the United States, 
yet the adoption of the State practice must not be un- 
derstood as confounding the principles of law and 
equity, nor as authorizing | and equitable claims 
to be blended together in one suit.’’ 


In 1873, however, the Supreme Court found that the 
frequent cases coming up from the courts of the terri- 
tories, where the New York Code had been adopted, 
made it necessary to reconsider the question. 

Thereupon Mr. Justice Bradley, delivering the 
judgment of the court, admitted with a frankness 
which did him honor, that a mistake had been made 
in the previous cases. (Hornbuckle a. Toombs, 18 Wall. 
652.) I will quote largely from his opinion, as a model 
of clear statement and manly concession, which I 
wish were more followed. He said: 
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“The only errors pear are based on the intepuiine- 
ling of legal and equitable remedies in one form of 
action. 

Such an objection would be available in the Circuit 
and District Courts of the United States. The process 
actof 1792 expressly declared that in suits in equity, 
and in those of admiralty and maritime jurisdiction, 
in those courts, the forms and modes of proceeding 
should be accorded to the principles, rules and usages 
which belong to courts of equity and to courts of admir- 
alty respectively, as contradistinguished from courts 
of common law, subject to such alterations and addi- 
tions as the said courts respectively should deem ex- 
pedient, or to such regulations as the Supreme Court 
should think proper to prescribe. The Supreme Court, 
in prescribing rules of proceeding for these courts, has 
always followed the general principle indicated by the 
law. Whetherthe Territorial courts are subject to the 
same regulation is the question which is now fairly 
presented. 

In the case of Orchard v. Hughes a majority of this 
court was of opinion that the Territorial courts were 
subject to the same general regulations in equity 
cases which govern the practice in the Circuit and 
District Courts. That was the case of a foreclosure 
of a mortgage in the Territorial court of Nebraska, and 
the court, undera Territorial law, not only decreed a 
foreclosure and sale of the mortgaged premises, but 
gave a personal decree against the defendant for the 
deficiency. We had decided in Noonan v. Lee, that 
under the equity rules prescribed for the Circuit and 
District Courts, such a decree could not be made. 

The majority of the court now applied the same rule 
in the case of Orchard v.Hughes,although it was decided 
by a Territorial court. Following out the principle 
involved in that decision, we subsequently, in the case 
of Dunphy v. Kleinsmith, reversed a judgment of the 
Supreme Court of Montana, on the ground that the 
case (being in nature of a creditor’s bill filed to reach 
property which the debtor had fraudulently conveyed) 
was a clear case of equity, whilst the proceedings 
therein exhibited no resemblance to equity proceed- 
ings, there beinga trial by jury, a verdict for damages 
anda judgment on the verdict.’ 

*On a careful review of the whole subject, we are not 
satisfied that the decisions are founded on acorrect 
view of the law.” 


And, quoting certain portions of the organic act of 
Montana, one of which provided that its ‘‘ Supreme 
and District Courts respectively shall possess chancery 
as well as common-law jurisdiction,’’ he went on to say: 


* Now here is nothing which declares, as the process 
act of 1792 did declare, that the jurisdictions of com- 
mon law and chancery shall be exercised separately, 
and by distinct forms and modes of proceeding. The 
only provision is, that the courts named shall possess 
both jurisdictions. If the two jurisdictions had never 
been exercised in any other way than by distinct 
modes of proceeding, there would be ground for sup- 
posing that Congress intended them to ‘be exercised in 
that way. But it is well known that in many States of 
the Union, the two jurisdictions are commingled in one 
form of action. And there is nothing in the nature of 
things to prevent such a mode of proceeding. Even in 
the Circuit and District Courts of the United States 
the same court is invested with the two jurisdictions, 
having a law side and an equity side; and the enforced 
separation of the two remedies, legal and equitable, in 
reference tothe same subject-matter of controversy, 
sometimes leads to interesting exhibitions of the power 
of mere form to retard the administration of justice. 

In most cases it is difficult to see any good reason 
why an equitable right should not be enforced, or an 
equitable remedy administered in the same proceeding 
by which the legal rights of the parties are adjudica- 
ted. Be this, however, as it may, a consolidation of 
the two jurisdictions exists in many of the States, and 
must be considered as having been well known to 
Congress, and when the latter body, in the organic act, 
simply declares that certain Territorial courts shall 
possess both jurisdictions, without prescribing how 
they shall be exercised, the passage by the Territorial 
assembly of a code of practice which unites them in 

one form of action, cannot be deemed repuguant to 
such organic act.” 


Notwithstanding these decisions of the highest 








courts of this State and of the United States, a vague 
impression lingers in some minds, which finds expres- 
sion, now and then, that there is after all some distine- 
tion in the nature of things between law and equity, be- 
tween legal rights and equitable rights. We have been 
so long accustomed to hearing of legal estates and 
equitable estates, of legal remedies and equitable rem- 
edies, that we are apt to drift, before we are aware, into 
the belief, that nature herself has ordained a distine- 
tion between the two, and that the world is divided 
into things legal and things equitable. For this cause, 
I think it will not be time wasted, if I attempt to goa 
little into the reason of the matter, to show, as I think I 
can, that there is nothing substantial in the distine- 
tion, which is after all little more than a play upon 
words. 

All that we can fairly gather from their debates of 
the intentions of the framers of our own State Consti- 
tution, is that they did not intend to express an opin- 
ion on the subject one way orthe other. But if the 
framers of the Federal Constitution had intended both 
to “recognize and establish the distinction between 
law and equity,’ they would naturally have mani- 
fested their intention by unmistakable language. They 
understood the force of words, and there was no 
motive for concealing their intention. The debates in 
the convention do not show the intention supposed, 
nor do the outside discussions. Two of the most pow- 
erful States, Pennsylvania and Massachusetts, not 
only had no courts of equity, but they had no equity 
practice in their ordinary courts. It is most improb- 
able therefore that their statesmen should have wished 
to establish and perpetuate such a distinction. 

Fusion of law and equity is an expression, common 
in England, though little used in this country. We 
express the same general idea by the phrase, union of 
legal and equitable remedies. Whenit is said that 
the two jurisdictions are so essentially distinct that 
there can be no real union, or that if a union were 
possible, it is forbidden by the State and Federal Con- 
stitutions, it isin effect declared that we 
hand and foot to a system of dual justice; and that 
the great faculty of rendering judgment, according to 
right, is not and cannot be one. Two distinct 
tions are thus involved in the general inquiry, 
whether law and equity are in the nature of things in- 
capable of fusion; the other, whether if the fusion be 
possible by nature, it is made impossible by organic law. 

To the former question, the answer is perfect, that 
throughout continental Europe the separation of law 
and equity is at present unknown. Rights are in gen- 
eral the same as in England and America. There is no 
impediment, therefore, in the nature of things, to the 
perfect union of law and equity, or to express differ- 
ently the same idea to the complete obliteration of 
every distinction between them. 

The classification in our jurisprudence of rights as 
legal or equitable follows, and is created by, the differ- 
ent jurisdictions. Instead of the two classesof rights 
being made the reason or the pretext for two jurisdic- 
tions, the truth is, that the two jurisdictions are the 
reasons or the pretexts for the classification. 

Are there not, however, legal rights and equitable 
rights? Certainly there are, but only because there are 
legal remedies and equitable remedies. Once abolish 
the distinction between the latter, and the distinction 
between the former perishes with it. Where the two 
systems exist in their natural vigor, a plaintiff may 
recover judgment in a court of law, and the defendant 
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may recover against him in a court of equity, to pre- 
vent the execution of tbe first judgment. A rational 
and commendable state of things truly! And yet it 
prevailed in this State until 1848, and in England until 
1875. I once heard Lord Westbury denounce as “a 
shame, that a plaintiff should be able to recover judg- 
ment on one side of Westminster Hall and on the other 
side be branded as a fraudulent rogue, for having re- 
covered it.” 

Are there not, nevertheless, legal and equitable es- 
tates? Yes, but are they not so simply, because they are 
recognized as such by the legal and equitable courts? 
A legal estate is one cognizable in a court of law, an 
equitable estate is one cognizable ina court of equity. 
What other distinction is there between them? And if 
there be none, then they disappear the moment the 
two courts and the two modes of procedure are 
blended. 

Insome of the statutes, framed upon the principles 
of the New York Code, there is an express provision, 
that when the legal and equitable rules clash with each 
other the latter shall prevail. Such a provision may be 
expedient, from abundant caution, but I conceive it 
nevertheless to be unnecessary, because it is implied in 
the blending of the procedure. 

Seeing now that the distinction between law and 
equity is nota natural one, but wholly artificial, let us 
come to the second question, whether this artificial 
distinction, besides being recognized, is established by 
the Constitutions of this State and the United States, a 
question which I would now consider upon the text of 
the Constitutions alone, without regard to the decisions 
already made, as I have stated, by the highest courts 
of the two governments. 

For this purpose, I can do no better than to suppose 
a case by way of illustration. Let us suppose, that a 
people had inherited two systems of courts, one for men 
and the other for women, and that the courts in which 
men were plaintiffs were called courts of law, with one 
form of proceeding and a jury, and those in which wo- 
men were plaintiffs were called courts of equity, witha 
different form of proceeding and no jury, and that this 
people, in changing their constitution, had provided for 
anew court with ‘‘ general jurisdiction in law and equi- 
ty,’’ would it be asound argument, that in the new court 
there must be one form of procedure where a woman 
was plaintiff and another fora man? Do not smile at 
the illustration, and say that the supposition is absurd, 
because no people could ever be so besotted as to es- 
tablish different courts for different sexes. If the 
reason of the thing be alone considered, this would be 
no more absurd thanto have a court of equity to give 
judgment on a mortgage, and a court of law to give it 
on the accompanying bond, as was once the case in 
New York, and is now the case no doubt in several of 
the States. Weknowhow it happened that we had 
our courts of law and courts of equity; and that the 
reason, if reason it may be called, was purely histor- 
ical; forno people under the sun would ever think of 
constructing, if they had not inherited, two such 
systems. 

There are other provisions of the two Constitutions 
that must not be lost sight of, in our examination of 
the subject. 

The Constitution of New York has two; one that 
“*the testimony in equity cases shall be taken in like 
manner as in cases at law,’’ and, except as herein other- 
wise provided, the Legislature shall have the same 
power to alter and regulate the jurisdiction and pro- 





ceedings in law and equity that they have heretofore 
exercised,” and the other, that “the trial by jury in 
all cases, in which it has been heretofore used, shall 
remain inviolate forever.”” Neither presents the least 
difficulty. Taking testimony in the same way in the 
two classes of cases, tends rather to unite than to sep- 
arate them. And as to the cases in which trial by jury 
has been heretofore used, it is easy to enumerate or 
describe them. They have been described as cases for 
the recovery of money, land or chattels, and, perhaps, 
for divorce. [have not heard that any one has yet 
found a defect in the description. 

In the Constitution of the United States there is 
the provision, that the judicial power of the Union 
shall extend also to ‘‘ all cases of admiralty and mari- 
time jurisdiction,’ and by the 7th amendment it is 
declared, that ‘‘in suits at common law, where the value 
in controversy shall exceed twenty dollars, the right of 
trial by jury shall be preserved; and no fact tried by a 
jury shall be otherwise re-examined in any court of the 
United States than according to the rules of the com- 
mon law.’’ The expression, ‘law or equity,”’ occurs 
also in the 11th amendment, but it signifies nothing 
more than the Constitution had already signified. 

Reasoning upon the same theory, as that which I 
have endeavored to prove unsound, some persons not 
over discreet have insisted, that the grant of admi- 
ralty jurisdiction requires the preservation of the old 
admiralty forms. Mr. Edwin W. Stoughton, it is said, 
once went to Washington to convince somebody in au- 
thority of the unconstitutionality of the bill, reliev- 
ing the Supreme Court from the drudgery of review- 
ing the evidence on appeals in admiralty, but he ap- 
pears to have convinced nobody. The “ suits at common 
law,’’ mentioned in the 7th amendment, can be enumer- 
ated or described as well as they have been described 
in New York, and the “ rules of the common law,” ap- 
plicable to the re-examination of fact tried by jury, can 
easily be written down. Indeed, if the argument de- 
rived from this amendment in favor of preserving the 
distinction between law and equity were good for any 
thing, it would be equally good for preserving the dif- 
ferent forms of actions at common law, Congress 
would be incompetent to obliterate the distinctions 
between assumpsit and covenant, case and trespass, 
and the courts of the United States would be required 
forever to administer justice according to all the 
monstrous forms, which prevailed in England in 1787, 
and which the good sense of the English people cast 
away one by one at first, and has at last rejected alto- 
gether. 

The general distinction between legal and equitable 
relief, that is, between relief in the courts of law and 
in the courts of equity, was that the former was com- 
peusatory and the latter specific. To say that compen- 
satory relief was not specific, or specific compensatory, 
was merely uttering a truism like saying, that aman 
was not a woman, but to infer thence that both kinds 
of relief could not be had in the same action, either 
alternatively, or one for part of the demand and the 
other for the residue, was as palpable a non sequitur as 
ever fell from flippant lips. 

Pursuing the illustration already begun, let us sup- 
pose that the country which, having a court of law for 
men and a court of equity for women, had, in the re- 
vision of its Constitution, declared that testimony 
should be taken in the same manner in both courts; 
that the trial by jury as before used should be inviolate 
forever, or that in suits at common law, that is, in the 
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men’s cases, where the value in controversy exceeded 
$20, the right of trial by jury should be preserved, and 
that no fact tried by a jury should be otherwise re-ex- 
amined in any court than according to the course of the 
men’s courts, what would hinder the establishment of a 
new court for both classes of cases, with uniform plead- 
ings, a uniform manner of taking testimony, trial 
by jury in every case in which aman was the suitor, 
and the re-examination of a verdict only after the 
manner practiced in men’s courts? It would, there- 
fore, be as possible as it would be expedient in such 
a reconstruction of courts, to establish the funda- 
mental rule, that the distinction between actions 
for men and suits for women, and the forms of all 
such actions and suits theretofore existing should be 
abolished, and there should be thereafter but one 
form of action for men and women, to be denominated 
a civil action; and although Mr. Justice 8S. and Mr. 
Justice D. might, with the utmost solemnity, declare 
it to be legally impossible, because the mention of the 
two in the Constitution “ recognized and established ”’ 
the distinction between them, yet the world would 
insist, nevertheless, that it was both possible and 
proper that men and women should enter into the 
same door of the judicial temple, stand before the 
same judge, and receive the same measure of justice. 

Was it not then constitutionally possible, notwith- 
standing the protests that fell from the bench and 
came up from the bar, to enact, as was done in the 
New York Code, that ‘the distinction between ac- 
tions at law and suits in equity, and the forms of all 
such actions and suits heretofore existing are abol- 
ished, and there shall be in this State hereafter but 
one form of action for the enforcement or protection of 
private rights and the redress of private wrongs, which 
shall be denominated a civil action?’’ Were not the 
arguments to the contrary futile and frivolous? And 
is it not time for the classification to disappear from 
our reports, our digests, our rules of courts and our 
nomenclature? Why should we be invited to an equity 
term, as distinguished from a law term of a court? Why 
should opinions delivered from the bench continue 
to be sprinkled with such expressions as these, ‘‘ the 
remedy is in equity,” “this is proper for a court of 
equity,” “ we are sitting as a court of equity?’’ They 
tend to keep up a distinction that no longer exists and 
go far to confuse and mislead. 

There will be resistance of course, as there always 
is, to every advancing movement, and there will be 
oscillations, as the tide comes in, a forward and a back- 
ward wave, but the tide rises nevertheless, and the 
flood sweeps on. So may it ever be; so will it be, 
and they who think to breast the waters will be 
engulphed, with their characters for sense and their 
Very truly yours, 

Davip DUDLEY FIELD. 

New York, December 16, 1878. 

—_—_>—_—_——_ 
REMOVAL OF CAUSES TO FEDERAL ‘COURTS. 


SUPREME COURT OF KANSAS, NOVEMBER, 1878. 


GODDARD, PLAINTIFF IN ERROR, Vv. Bosson. 


Under statute of i875 facts authorizing removal must ap- 
pear from record or evidence—unverified petition not evi- 
dence. —Where the record in a suit instituted in a State 
court fails to show that it is one that may be removed 
to the Federal court, evidence must be produced, by 
affidavit or otherwise, of facts entitling it to authorize 
a removal. And an unverified petition wherein the 
facts are stated is not such evidence. 


hopes. 





Bond for removal — justification of sureties essential.— Un- 
der the provision of the statute requiring a bond with 
good and sufficient ey: 4 to accompany the application 
for removal, ficld, that the State cburtis not bound to 
accept a bond in the penalty of $100, the sureties to 
which do not justify in any amount. 

_— to review decision of court below in refus- 

ing to set aside judgment. The facts appear in 


the opinion. 


Brewer, J. Onthe 21st day of March, 1877, the de- 
fendant in error commenced a suit in the District 
Court of Bourbon county, against the plaintiffs in er- 
ror, to remove an alleged cloud upon the title to eighty 
acres of land owned by him in that county, and to set 
aside certain deeds, which the plaintiffs in error had to 
the land. 

The plaintiffs in error were non-residents of the 
State. Service was had by publication. The answer 
day expired April 26th, but no answer was ever filed. 
April 26th the plaintiffs in error left with the clerk of 
the court two papers—a petition aud bond for removal 
of the case to the United States Circuit Court. June 
9th the case was tried and judgment rendered as 
prayed for in the petition. August 20th, the plaintiffs 
in error filed a motion to set aside the judgment, alleg- 
ing that the court had no jurisdiction of the case at 
the time it was tried. 

They claimed this want of jurisdiction solely on the 
ground that they had filed the petition and bond for 
removal. September 24th, the court refused to set 
aside the judgment. 

The plaintiffs in error bring the case to this court 
and claim that the court below was ousted of its juris- 
diction of the case by the filing of the petition and 
bond for removal. If that be the case the judgment 
of the court below should be reversed; but before a 
reversal can be ordered in this court if must appear 
from the record that the jurisdiction of the District 
Court had ceased. That it had once acquired juris- 
diction the record unquestionably discloses. Had that 
jurisdiction been terminated? It had not, most clear- 
ly, unless the Cnited States court acquired or could 
acquire jurisdiction. And only of certain classes of 
cases can that court take jurisdiction. Citizenshipand 
amount in controversy are important factors in de- 
termining whether any given case is one of which the 
United States court can take jurisdiction. 

What does the record show in respect to these mat- 
ters in this case? The petition filed by the plaintiff 
below contained no allegation of value, or of the citi- 
zenship of the parties. It alleged that plaintiff was in 
possession of the realty, but possession by tenant 
would have satisfied the requirements of the plead- 
ing. Service was made by publication and an affidavit 
of non-residence of the defendants was filed, but this 
contained no intimation of the actual residence of 
either defendant. So far as the case disclosed, prior 
to the filing of the petition and bond for removal, 
plaintiff and defendants might all have been citizens 
of the same State, and the value of the land as well as 
the consideration of the deeds complained of less than 
five hundred dollars. 

The petition for removal, which was not verified, 
stated that plaintiff was a citizen of Indiana, Goddard 
of New Hampshire, and Corbin of New York. That 
defendants claimed full title to the land by reason of 
the deeds complained of, and that the land was of a 
value more than $500, to-wit: $1,000, and prayed a re- 
moval to the United States Circuit Court. The bond 
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accompanying was in site ound sum of $100; was con- 
ditioned according to law, and was signed by two par- 
ties us sureties. The defendants did not sign the bond. 
The amount of the penalty was settled by no court or 
officer; there was no qualification of their solvency by 
the sureties. The bond was executed before no one; 
there was no approval of the sufficiency of the sureties 
by clerk or court. Indeed, there was nothing other 
than the fact that two names were written on the bond 
to show that such sureties resided in Kansas; that 
they were worth a dollar, or even that they had 
any existence. The papers were filed in vacation. No 
motion was made to the court for a removal, and for 
aught that appears the court at the date of the judgment 
was entirely unawares of the existence of any such 
papers or application. At the hearing of the motion 
to vacate the judgment the affidavit of the two sure- 
ties was filed, stating that they were each residents 
of Bourbon county, and worth $1,000 above all debts 
and exemptions. But no evidence was given as 
to the citizenship of the parties or the value of the 
land or consideration of the deeds. We believe that 
embraces all the facts in the record bearing upon the 
question. 

Did the District Court err in its rulings? The law of 
Congress applicable thereto is as follows: 

Section 2. “Any suit of a civil nature at law 
or in equity, now pending or hereafter brought in any 
State court, where the matter in dispute exceeds, ex- 
clusive of costs, the sum or value of five hundred dol- 
lars. * * * and in which there shall bea qoute. 
versy between citizens of different States. * * 
either party may remove said suit into the Circuit 
Court of the United States for the proper district. 

“Sec. 3. That whenever either party, or any one or 
more of the plaintiffs or defendants entitled to remove 
any suit mentioned in the next preceding section shall 
desire to remove such suit from a State court to the 
Circuit Court of the United States, he or they may 
make and file a petition in such suit in such State court 
before or at the term at which said cause could be first 
tried, and before the trial thereof, for the removal of 
such suit into the Circuit Court to be held in the dis- 
trict where such suit is pending, and shall make and 
file therewith a bond, with good and sufficient surety, 
for his or their entering in such Circuit Court, on the 
first day of its then next session, a copy of the record in 
such suit, and for paying all costs that may be award- 
ed by the said Circuit Court. If said court shall hold 
that such suit was wrongfully or improperly removed 
thereto, and also for there appearing and entering 
special bail in such suit, if special bail was originally 
requisite therein, it shall then be the duty of the State 
court to accept said petition and bond and proceed no 
further in such suit.’’ Desty’s Federal Procedure, pp. 
72 and 73. 

Now, the method prescribed in the last section for 
obtaining a removal is by the filing of a petition and 
bond. This petition may be nothing more than a peti- 
tion, a simple request for a removal. Indeed, that is 
all the statute would seem to imply. It is nowhere 
stated that it must contain a full showing of the facts 
entitling the petitioner to a removal, nor is it any- 
where said that any such showing is to be taken as con- 
clusive. But the petition, the request for removal, 
amounts to nothing unless the case is one that can be 
removed. Where the amount in controversy is only 
one hundred dollars, the United States court cannot 
take jurisdiction, and the filing of a petition for re- 
moval does not divest the State court of jurisdiction. 
And the same is true where the parties are citizens of 
the same State. In many actions the pleadings dis- 


close the amount of controversy and in some cases the 
citizenship of the parties appears somewhere in the 





proceedings. In such acase the mere filing of the re- 
quest for removal may be sufficient, for there,upon the 
face of the record, it appears that the case 1s one of 
which the Federal court may take jurisdiction. But 
where upon the face of the papers nothing of the kind 
appears, then the State court may properly require 
some showing before it refrains from further proceed- 
ings. The mere filing of a petition unverified and 
without any showing of a state of facts which would 
entitle the Federal court to take jurisdiction does not 
ipso facto oust the State court of its jurisdiction. A 
mere petition unverified proves nothing. The record, 
as it stands in the State court, may furnish the needed 
proof. If it does not the party seeking the change 
must make it. 

Suppose a suit between citizens of the same State on 
a note for fifty dollars, can a defendant simply by filing 
a petition stating the amount in controversy to be over 
five hundred dollars, and to be between citizens of 
different States, and a bond for costs, oust the State 
court of jurisdiction? If he can, then every petty 
case before a justice of the peace can be transferred 
to the docket of the Federal court. 

In the case of Taylor v. Rockfeller, lately decided by 
Mr. Justice Strong, and reported in 7 Cent. Law Jour- 
nal, pp. 349 and 350, the following appears: “It may be 
admitted that when the petition, read in connection 
with the other parts of the record, does not showa 
case of which the Circuit Court has jurisdiction, the 
jurisdiction of the State court is not ousted, in sucha 
case that court may proceed. It may therefore exam- 
ine the petition and record, but its judgment upon the 
question whether a proper case appears for removal is 
not conclusive upon the Circuit Court.’’ But if the 
State court may examine in one case to see whether 
the case is one which may be removed, it may in all. 
The question is simply one of power. Concede the 
right to examine, and then the question in each partic- 
ular case is simply, whether its judgment is correct 
upon the facts. 

In Blair v. W. P. Mfg. Co., reported in 5 Reporter, 
600, the Supreme Court of Nebraska says: ‘‘ Where a 
petition is filed to remove a cause on the ground that 
it is between citizens of different States, and the facts 
stated in the petition are denied by answer, may the 
court not hear the testimony to determine whether 
the allegations of the petition are true? The question 
to be determined is one of fact, and in no manner de- 
pends on the construction to be given any law of the 
United States. The court having obtained jurisdic- 
tion of the subject-matter of the parties, no valid ob- 
jection can be urged against its examining the grounds 
upon which it is sought to oust it of jurisdiction. It 
is the proper tribunal to make the examination.” 

In Carswell v. Schley, reported in 5 Reporter, p. 716, 
the Supreme Court of Georgia uses this language: 
“The scheme of removal ordained by act of Congress 
is open and public. It is by petition. It contem- 
plates a taking with leave and not furtively by a sort 
of statutory larceny. The State court is to know of 
the proceedings for removal, and to see that they are 
such as the act prescribes. When they conform to the 
act the court has no right or power to retain the case; 
and when they fail to conform in any essential partic- 
ular, it has no right or power to send the case away or 
order it removed. Until there is a sufficient petition, 
there can be no transfer; and whether or not the pe- 
tition, reading it in connection with the record, is suf- 








514 


THE ALBANY LAW JOURNAL. 

















ficient, can and ought to be decided, in the first in- 
stance, by the court, whose duty it is to accept it. 
The acceptance or rejection of the petition involves 
a decision upon its sufficiency.” 

In Holden vy. Putnam Fire Insurance Co., 46 N. Y. 1, 
we find this in the opinion: ‘ It was essential for the 
defendant to show, upon the application to remove the 
cause, that it was brought by acitizen of this State as 
that it was brought against the citizen of another 
State. The State court had jurisdiction of the action, 
and it could only be deprived of its jurisdiction by 
proceedings in conformity with the act of Congress, 
and upon proof presented to the court of the facts, 
which under the act determined its jurisdiction and 
entitled the defendant to have the cause transferred 
to the Circuit Court of the United States.” 

In Railway Co. v. Ramsey, 22 Wall. 322, which how- 
ever arose under a prior statute of removal and is not 
therefore conclusive upon the present question, the 
chief justice says: ‘Such a petition must state facts 
sufficient to entitle him to have the transfer made. 
This cannot be done without showing that the Circuit 
Court would have jurisdiction of the suit when trans- 
ferred. The one necessarily includes the other. If 
upon the hearing it is sustained by the proof, the State 
court can proceed no further.”’ And in Amory v. 
Amory, decided by the Supreme Court of the United 
States at the October term of 1877, under like statute 
and reported in the ALBANY LAW JOURNAL, Decem- 
ber 1, 1877, the court holds, ‘‘ That the State court 
having once acquired jurisdiction may proceed until 
it is judicially informed that its power over the case 
has been suspended.’”’ And in the case of the D. R. 
Const. Co. v. D. & St. P. R. R. Co., 46 Towa, 406, the 
precise question here involved was presented, and the 
court holds that there must be proof as well as peti- 
tion. Itsays: “The petition was not verified, and 
there was no evidence, by affidavit or otherwise, pre- 
sented to the court tending to support the allegations 
in the petition that Meyer & Deneson, or either of 
them, were citizens of some other State than Lowa. 
In the absence of any decision of the Supreme Court 
of the United States, we are unwilling to hold that 
merely filing a petition and bond operates as a removal 
of the action, or, rather, ousts the State court of,juris- 
diction.”’ And the court then proceeds very forcibly to 
point out the ills to follow from such a construction 
of the statute. 

Again, that some evidence should be presented by 
affidavit or otherwise, when the record fails to disclose 
a case of which the Federal court can take jurisdic- 
tion, receives support from the latter part of said sec- 
tion 3. Provision is there made for the removal of 
cases where citizens of the same State claim title to 
the land in controversy by grant from different States. 
Ordinarily in real estate actions the value does not 
appear on the record, and so the statute reads: ‘‘ And 
the matter in dispute exceeds the sum or value of five 
hundred dollars, exclusive of costs, the swm or value 
being made to appear, one or more of the plaintiffs or 
defendants, before the trial, may state to the court and 
make affidavit, if the court require it, that he or they 
claim and shall rely upon a right or title to the land 
under a grant from a State,” etc. The value is to be 
made to appear, because such value does not appear by 
the record. But the mere statement of the party 
seeking a change does not show the value. It would 
be strange if a right could be acquired and a court di- 
vested of jurisdiction bn the mere unsupported unver- 





ified assertion of the party seeking such right. 
in judicial proceedings are not thus established. 

But again, the statute requires a bond with good and 
sufficient surety. The statute does not specify the 
amount of the penalty. Who authorized the defend- 
ants to limit the liability on the bond to $100, and how 
could the court hold that such amount was sufficient ? 
There was no evidence tendered to the court that the 
sureties were worth a dollar. Is it the duty of the 
State court to take a bond with any penalty the party 
may choose to insert and any sureties he may see fit to 
obtain; and if not, is it the court’s duty to make in- 
quiry as to the sufficiency of the penalty or the sol- 
vency of the sureties? It would be strange if when a 
bond is found among the papers the duty was cast 
upon the court of hunting up the sureties, ascertain- 
ing whether in fact any such parties existed, and if so, 
whether they were worth any thing. Wedo not under- 
stand the statute as casting any such duty upon the 
court. If the party seeking the removal does not feel 
interested enough in the matter to furnish some evi- 
dence of the solvency of the sureties we think the 
court may ignore the bond, and treat it as insufficient. 
At the time the judgment was rendered no such evi- 
dence was before the District Court. Can we say the 
court erred in not accepting the bond and holding the 
sureties solvent and sufficient? In short, as the case 
stands we are asked to hold that the District Court 
erred in not surrendering its jurisdiction and declining 
to proceed further in the case when there was not a 
scintilla of evidence before it that the case was one of 
which the Federal court could take jurisdiction, or 
that the bond for removal was sufficient in amount, or 
the sureties on it worth a dollar. We are not prepared 
to so hold and think that the judgment must be af- 
firmed. 

Valentine, J., concurring. 


Rights 


—_—__>—__—_ 


LIABILITY FOR CONSEQUENCE OF NEGLI- 
GENT ACTS. 


ENGLISH COURT OF APPEAL, NOVEMBER, 1878. 


CROWHURST V. AMERSHAM BURIAL BOARD. 


Noxious tree projecting over land of another.—A cemetery 
association planted yew trees, which are noxious to hor- 
ses upon its own ground, but so near to the ground of a 
neighbor that the branches projected over his ground. 
The neighbor's horse, which was at large in the field, 
cropped the yew trees and died therefrom. Held, that 
the cemetery association was liable for the value of the 
horse. 

PPEAL from the decision of a county court in 
favor of the plaintiff. The opinion states the 
case. 

Herschell, Q. C., and Shaw, for defendant. 

J. O. Griffiis, Q. C., and Cooper Wyld, for plaintiff. 

Ketty,C. B. This is an appeal from the county 
court of Buckinghamshire, held at Chesham. The 
judgment in the court below was for the plaintiff, 
damages £21, and the judge stated a case for our 
opinion. 

The material facts of this case are as follows: The 
defendants, some seventeen years ago, obtained a 
piece of land for the purposes of their cemetery, and 
fenced it round with a dwarf wall, in which, at two 
places, there were openings filled up with iron railings 
about two feet high. Where these railings occurred, 
the defendants planted two yew trees at a distance of 
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about four feet from the railing. _ These grew through 
and beyond the railings, so as to project over an ad- 
joining meadow. 

The plaintiff, two years before the alleged cause of 
action, hired this meadow to pasture his horses for a 
term of three years. After the plaintiff had occupied 
the field for two years, his horse, which was feeding in 
the meadow, ate of that portion of the yew tree which 
projected over the field, the wall and rails not being 
sufficiently high to prevent a horse from so eating, and 
died from the effects of the poison contained in what 
he ate. 

The question for our determination is whether the 
death of the horse so occasioned afforded any cause of 
action against the defendants. 

There being no pleading in the county court, the 
question is not in any way affected by the form in 
which the cause of action is put forward, and the facts, 
as found by the judge of the county court, must be 
taken as conclusive. The only matter, therefore, for 
our decision is whether, upon these facts, any legal 
liability is disclosed. / 

The matter might appear to be somewhat trivial, but 
the case gives rise to a question which may not unfre- 
quently arise, and, therefore, is of some general im- 
portance. Considering this, it is remarkable that 
there is an absence of any immediate authority by 
which our decision should be governed, and it is, 
therefore, necessary to determine what are the prin- 
ciples of law properly applicable to it. 

Before doing this, it may be well to state shortly 
what I apprehend to be the effect of the finding of 
the county court judge. In the first place, I 
consider that the judge has so found the facts as to 
the planting and growth of the yew trees as to pre- 
clude the supposition of mere accident, and that the 
trees must be taken so to have been planted and grown 
with the knowledge of the defendants as to make them 
responsible for whatever might be the direct conse- 
quence of the original planting. 

Secondly, although it is found that the plaintiff saw 
the horse in the meadow the day before it died, it is 
also found that he was not aware of the existence of 
the yew trees, and I think it must be taken that any 
such negligence on the part of the plaintiff as would 
disentitle him to recover is negatived. The mere fact 
that the plaintiff saw the horse in the field would go 
for nothing, and I do not think that he was bound to 
examine all the boundaries so as to see that no tree 
likely to be injurious to his horse was projecting over 
the field he had hired. 

It ought also to be noticed that the decision in no 
way depends upon any question of fencing or the co- 
relative rights and duties arising therefrom, and 
therefore the cases which are cited to us based upon 
these afford us no assistance. 

The question seems to resolve itself into this: Was 
the act of the defendants in originally planting the 
tree, or the omission to keep it within their own 
boundary, a legal wrong against the occupiers of the 
adjoining field, which, when damage arose from it, 
would give the latter a cause of action? 

On the part of the defendants it may be said that 
the planting of a yew tree in or near to a fence, and 
permitting it to grow in its natural course, is so usual 
and ordinary that a court of law ought not to decide 
that it can be made the subject of an action, espec- 
ially when an adjoining land-owner, over whose prop- 





erty it grew, would, according to the authorities, have 
the remedy in his own hands by clipping. 

On the other hand, the plaintiff may fairly argue 
that what was done was a curtailment of his rights, 
which, had he known of it, would prevent his using 
the field for the purpose for which he had hired it, or 
would impose upon him the unusual burden of tether- 
ing or watching his cattle, or of trimming the trees in 
question; and although the right to so trim may be 
conceded, this does not dispose of the case, as the 
watching to see when trimming would be necessary, 
and the operation of trimming, are burdens which 
ought not to be cast upon a neighbor by the acts of an 
adjoining owner. It may also be said that if the tree 
were innocuous it might well be held, from grounds of 
general convenience, that the occupier of the land pro- 
jected over would have no right of action, but should 
be left to protect himself by clipping. Such projec- 
tions are innumerable throughout the country, and no 
such action has ever been maintained; but the occu- 
pier ought, from similar grounds of general conven- 
ience, to be allowed to turn out his cattle, acting upon 
the assumption that none but innocuous trees are per- 
mitted to project over his land. 

The principle by which such a case is to be governed 
is carefully expressed in the judgment of the Ex- 
chequer Chamber, in Fletcher v. Rylands, 14 W. R. 
799, at p. 801, L. R., 1 Ex. 265, at p. 279, where it is said: 
‘““We think that the true rule of law is that the person 
who, for his own purposes, brings on his lands, and 
collects and keeps there, any thing likely to do mis- 
chief if it escapes, must keep it in at his peril; and, if 
he does not do so, is prima facie answerable for all the 
damage which is the natural consequence of its 
escape.’’ This statement of the law was cited and ap- 
proved of in the judgment of the House of Lords in 
the same case. 

In Fletcher v. Rylands, the act of the defendant 
complained of was the collecting in a reservoir a large 
quantity of water, which burst its bounds and flowed 
into the plaintiff's mine; but though the degree of 
caution required may vary in each particular case, the 
principle upon which the duty depends must be the 
same, and it has been applied under many and varied 
circumstances of a more ordinary kind, as in Aldred’s 
Case, 9 Rep. 57b, where the wrong complained of was 
the building of a house for hogs so near to the plain- 
tiff’s premises as to be a nuisance: Tenant v. Goldwin, 
1 Salk. 360; and others which are cited in Comyn’s 
Digest, tit. ‘‘ Action on the Case for Nuisance’’; and 
in the judgment in Fletcher v. Rylands, in all which 
cases the maxim * Sic utere tuo ut alienum non ledas”’ 
was considered to apply, and those who so interfered 
with the enjoyment by their neighbors of their prem- 
ises were held liable. 

Other cases of a similar kind may be found in the 
books. Thus, in Turberil v. Stamp, 1 Salk. 13, it was 
held that an action lay by one whose corn was burnt 
by the negligent management of a fire upon his neigh- 
bor’s ground, although one of the judges did not agree 
in the decision, upon the ground that it was usual for 
farmers to burn stubble. In Lambert v. Bessy, Sir T. 
Raym. 421, the action was in trespass quare clausum 
fregit. The defendant pleaded that he had land ad» 
joining the plaintiff's close, and upon it a hedge of 
thorns; that he cut the thorns, and that they ipso 
invito fell upon the plaintiff's land, and the defendant 
took them off as soon as he could. On demurrer, 
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judgment was given for the plaintiff, on the ground 
that, though a man do a lawful thing, yet, if any dam- 
age thereby befalls another, he shall be answerable if 
he could have avoided it. 

This case was alluded to and approved of by Lord 
Cranworth in his judgment in the case of Rylands v. 
Fletcher, inthe House of Lords, L. R., 3 H. L. 330, 17 
W. K. H. L. Dig. 17, where he says: ‘The doctrine 
is founded on good sense. For when one person, in 
managing his own affairs, causes, however innocently, 
damage to another, it is obviously only just that he 
should be the party to suffer.” 

It does not appear from the case what evidence was 
given in the county court to prove either that the 
defendants knew that yew trees were poisonous to 
cattle, or that the fact was common knowledge 
amongst persons who have to do with cattle. As to 
the defendants’ knowledge it would be immaterial, as 
whether they knew it or not, they must be held re- 
sponsible for the natural consequences of their own 
act. It is, however, distinctly found by the judge: 
“The fact that cattle frequently browse on the leaves 
and branches of yew trees when within reach, and not 
unfrequently are poisoned thereby, is generally 
known,” and by this finding, which certainly is in ac- 
cordance with experience, we are bound. 

Several cases were cited during the argument. In 
two of them, Lawrence v. Jenkins, 21 W. R. 577, L. R., 
3 Q. B. 274, and Firth v. Bowling Tron Company, 26 W. 
R. 558, L. R., 3C. P. D. 254, the liability of the defend- 
ant was based upon his duty to fence. These, there- 
fore, as I have already said, throw no light upon the 
present question. In Wilson v. Newbury, 20 W. R. 
111, L. R., 7 Q. B. 31, which arose upon demurrer to a 
declaration, the court merely decided that an aver- 
ment that clippings from the defendants’ yew tree got 
upon the plaintiffs land, was insufficient without 
showing that they were placed there by or with the 
knowledge of the defendant. Mr. Justice Mellor, 
however, in giving judgment, says, after alluding to 
Fletcher v. Rylands: “If a person brings on to his 
land things which have a tendency to escape, and to 
do mischief, he must take care that they do not get on 
his neighbor’s land.”’ 

Another case which was cited during the argument 
was that of Erskine v. Adeane, 21 W. R. 802, L. R., 8 
Ch. 756, in which the Court of Appeal held that a 
warranty could not be applied by the lessor of land let 
for agricultural purposes, that there were no plants 
likely to be injurious to cattle, such as yew trees, 
growing on the premises demised. This decision ob- 
viously rests upon grounds foreign to those by which 
the present case should be determined. [ notice it, 
therefore, only that I may not appear to have over- 
looked it. 

In the result I think that the judgment of the county 
court was correct, and that it should be affirmed with 


costs. Appeal dismissed. 
——__>—_——_ 

UNITED STATES SUPREME COURT ABSTRACT. 
BANKRUPTCY. 


1. Claim for proceeds of captured cotton passes to 
assignee. — A claim against the government for the 
proceeds of cotton belonging to a bankrupt, captured 
by the military forces of the United States, and sold 
and the proceeds paid into the treasury, constitutes 
property and passes to his assignee in bankruptcy, 
though from the bar of the statute the claim be not 





enforceable in the Court of Claims or by any legal 


proceedings. Decree of Court of Claims affirmed. 
Erwin, appellant, v. United States. Opinion by 
Field, J. 


2. Act of February 26, 1853, as to assignment of 
claims, applies only to voluntary assignments. — The 
act of Congress of February 26, 1853, to prevent 
frauds upon the treasury of the United States, applies 
only to cases of voluntary assignment of demands 
against the government. It does not embrace cases 
where there has been a transfer of title by operation 
of law. The passing of claims to heirs, devisees, or as- 
signees in bankruptcy is not within the evil at which 


the act aimed. Ib. 
ESTOPPEL. 


Vendee of land on foreclosure cannot dispute title 
of vendor, though vendor insolvent.—It is the settled 
law of this court that upon a bill of foreclosure, ora 
bill to enforce a lien for the purchase-money, and 
where there has been no fraud and no eviction, actual 
or constructive, the vendee, or a party in possession 
under him, cannot controvert the title of the vendor; 
and that no one claiming an adverse title can be per- 
mitted to bring it forward and have it settled in that 
suit. Such a bill would be multifarious, and there 
would be a misjoinder of parties. Noonan v. Lee, 2 
Black, 509; Dial v. Reynolds, 96 U.S. 340. In such 
cases, the vendee and those claiming under him must 
rely upon the covenants of title in the deed of the ven- 
dor. They measure the rights and the remedy of theven- 
dee, and if there are no such covenants, in the absence 
of fraud, he can have no redress. Patton v. Taylor, 7 
How. 159; Noonan v. Lee; see, also, Abbott v. Allen, 7 
Johns. Ch. 519; Corning v. Smith, 2 Seld. 84; Beebe v. 
Swartwout, 3 Gilman, 162. That the vendor is insol- 
veut or absent from the State, or that an adverse suit 
is pending which involves the title, does not withdraw 
the case from the operation of this principle. Butler 
v. Hill, 6 Ohio St. 218; Platt v. Gilchrist, 3 Sandf. (S. C.) 
118; Latham v. Morgan, 1Sm. & M. Ch. 611. Decree of 
Circuit Court, N. D. Mississippi, affirmed. Peters, ap- 
pellant v. Bowman. Opinion by Swayne, J. 

INNKEEPER. 

Not liable for loss through negligence of guest. — 
Where the loss of goods of the guest of a hotel occurs 
through the personal negligence of the guest, the ho- 
tel-keeper is not liable. Purvis v. Coleman, 21 N. Y. 
111; Cook v. Champ. Trans. Co., 1 Den. 99. Judgment 
of Circuit Court, N.D. Illinois, affirmed. Zlcox, plain- 
tiff in error, v. Hill. Opinion by Hunt, J. 

PATENT. 

Evidence that patent was granted prima facie evidence 
of its validity.—Power to graut patents is conferred 
upon the commissioner, and when that power has 
been duly exercised, it is of itself, when introduced in 
evidence in cases like the present, prima facie evidence 
that the patentee is the original and first inventor of 
that which is therein described as his invention. Proof 
may be introduced by the respondent to overcome that 
presumption, but in the absence of such proof the 
prima facie presumption is sufficient to enable the 
party instituting the suit to recover for the alleged 
violation of his rights. Decree of Circuit Court, 8. D. 
Ohio, affirmed. Bates, appellant, v. Coe. Opinion by 


Clifford, J. 
STATUTE OF LIMITATIONS. 


1. Death of person after absence of seven years pre- 
sumed.—Although a person who has not been heard of 
for seven years is presumed to be dead, the law raises 
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no presumption as to the time of his death; and, 
therefore, if any one has to establish the precise pe- 
riod during those seven years at which such person 
died, for instance, in order to determine when the 
statute begins to run, he must do so by evidence, and 
can neither rely, on the one hand, on the presumption 
of death, nor on the other, upon the presumption of 
the continuance of life. Nepean v. Knight, 2 M. & 
W. 914; In re Phene’s Trust, L. R., 5 Ch. App. 139; 
Hopewell v. De Punna, 2 Camp. 113; R. v. Lumley, 
L. R.,1C. C. R. 196; Lewes’ Trusts, re, 11 Law Rep. Eq. 
236; 32 L. J. Ch. 104; 40 id. 507; 29 id. 286; 37 id. 265; 1 
Greenleaf’s Ey., § 41; 1 Sawyer, 653; 36 Me. 176; 11 N. 
H. 191; 12 Allen, 133; 1 Metce. 204; 1 Houst. 467; 46 Il. 
230; 1 Marsh. 278; 1 Ga. 538; 49 Ala. 156; 7 Tex. 178; 11 
Rich. (S. C.) 323; 62 Mo. 26 and 121; 2 Daly, 319; 1 Barb. 
Ch. 456. Decree of Circuit Court,W. D. North Carolina, 
affirmed. Duvie, appellant, v. Briggs. Opinion by 
Harlan, J. 

2. In construing State statutes construction given by 
State courts followed: “beyond the seas.’’—The con- 
struction of the courts of North Carolina upon the 
phrase ‘*‘ beyond the seas,’”’ in the statutes of that 
State, adopted and that phrase held not to apply to 
persons merely outside of the State, although this 
court has given a different construction in Faw v.Rober- 
deau, 3 Cranch, 176, and other cases in reference to the 
same words in the statutes of other States. Ib. 


STATUTORY CONSTRUCTION. 


1. Action of debt does not lie under act of July 18, 
1866, or Revised Statutes, section 3082.—An action of 
debt cannot be maintained at the suit of the United 
States to recover the penalties prescribed by the 4th 
section of the act of Congress, approved July 18, 1866, 
entitled “* An act to prevent smuggling, and for other 
purposes.’”?’ That act contemplated a criminal pro- 
ceeding, and notacivil remedy. Nor does section 3082 
of the Revised Statutes authorize a civil action. Judg- 
ment of Cireuit Court, 8. D. New York, affirmed. 
United States, plaintiff in error, v. Claflin. Opinion by 
Strong, J. 

2. Repeal of statute: recital in subsequent statute not 
conclusive.—A recital in a statute that a former stat- 
ute had been repealed or superseded by subsequent 
acts, is not conclusive that such a repeal, or superse- 
dure, had been made. Whether a statute was re- 
pealed by a later one is a judicial, not a legislative 
question. Ib. 

3. New statute covering ground of old one.—When a 
new statute covers the whole subject-matter of an uld 
one, adds offenses, varying the procedure, the latter 
operates by way of substitution, and not cumulatively. 
The former is, therefore, impliedly repealed. It is, 
however, necessary to the implication of a repeal that 
the objects of the two statutes are the same, in the 
absence of any repealing clause. If they are not, both 
statutes will stand, though they refer to the same sub- 
ject. Ib. 

4. Act of July 18, 1866, section 4, repeals act March 3, 
1823, section 2.—The 2d section of the act of Congress 
of March 3, 1823, entitled ‘* An act to amend an act 
entitled ‘ An act further to regulate the entry of mer- 
chandise imported into the United States from any 
adjacent territory,’ ’’ was supplied by the 4th section of 
the act of July 18, 1866, and thereby repealed. Stock- 
well et al. v. The United States, 13 Wall. 531, reviewed. 
Tb. 





RECENT AMERICAN DECISIONS. 


SUPREME COURT OF ILLINOIS.* 
BOUNDARY. 


1. Whether conveyance of lot on street carries any in- 
terest therein.—Notwithstanding the general presump- 
tion that a conveyance of land bounded on a street or 
highway carries the fee in the street or highway to the 
center thereof, the owner may convey the adjoining 
land without the soil under the street or highway. It 
is but a presumption, that may be rebutted by circum- 
stances inconsistent with it. If it does pass by a deed, 
it does so as a parcel of the land and not as an appur- 
tenant. City of Chicago v. Rumsey. 

2. When interest in street excluded.—Where a lot on 
a street is conveyed, and the same is described as ** be- 
ginning at a point on the east line of”’ the lot, which 
is given by number, “ one hundred and forty feet from 
the north-east corner of said lot, running thence south 
along the line of said lot to the alley, thence west sev- 
enty-two feet, thence north forty feet, more or less, to 
a point, and west of the point of beginning, thence 
east to the place of beginning,’’ the fixing of the 
boundary in such strict terms necessarily excludes 
any presumption of intention to pass any interest in 
the soil. Ib. 

CONTRACT. 

1. Rescission of : written proposition accepted eacludes 
verbal offers.—A verbal proposition for the rescission 
of acontract for the sale of land is superseded by a 
written proposal, given at the instance of the other 
party, which is kept, without notice of its rejection, 
and possession is taken under the same. The verbal 
propositions being excluded by the written one, can- 
not be admitted in evidence. Pickrel v. Rose. 

2. Acceptance of proposal by acts.—A party cannot 
accept a part, only, of a written proposition for a con- 
tract, and at the same time rely on a portion of the 
antecedent verbal offers; and if such party acts under 
a written proposal, and avails himself of all the rights 
and privileges it confers, this will show an acceptance. 
Ib. 

EMINENT DOMAIN. 

1. Right to condemn is derived from State.—The right 
of a corporation to condemn property and appropri- 
ate the same for the construction, operation and main- 
tenance of a horse or dummy railway in the streets of 
a city, is derived solely from the State law, and the 
consent of the city authorities to the construction and 
operation of such railway is not a condition precedent 
to proceedings tocondemn. Such consent can be ob- 
tained after condemnation as well as before, and, if 
given, is a mere license, revocable at any time before 
it isacted on. Metropolitan City Railway Co. v. Chi- 
cago West Division Railway Co. 

2. Proceeding to condemn a right of another admits 
his right.—The filing of a petition by a railway com- 
pany to condemn whatever “ property, rights, interest 
or privileges’? a defendant corporation may have in 
certain streets by contract with the city admits the 
legality of that contract, at least for the purposes of 
the proceeding, and estops the petitioner from insist- 
ing the defendant has no interest in that which is 
sought to be condemned. Ib. 





*From N. L. Freeman, Esq., State Reporter. To appear 
in 87 Illinois Reports. 
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3. What property subject to: track of other railroad. 
—Under our statutes, a company incorporated for the 
purpose of constructing and operating ‘“‘horse and 
dummy railways,” bas the right to enter upon and ap- 
propriate any property necessary for constructing its 
road upon making compensation therefor, when ascer- 
tained according to law. Where a horse railway com- 
pany operating its railway has, by contract with acity, 
acquired a right in not having a similar railway on 
certain other streets running parallel with its road, 
this will be property, in the sense of the eminent do- 
main act, and may be taken and condemned for the 
use of a new company, where the public necessity so 
requires. Ib. 

4. Property of corporations subject to.—Under our 
Constitution, the property and franchises of in- 
corporated companies may be subjected to public 
necessity, as well as the property of individuals; 
and the exercise of the right and power of eminent 
domain can never be so construed or abridged as to 
prevent the General Assembly from appropriating 
such property, where the public exigency demands 
it. Whatever exists, in any form, whether tangible 
or intangible, is subject to the exercise of this power. 
Ib. 

5. Franchise: right of corporation in street.—The in- 
terest a city railway company may have in certain 
streets, derived by contract with the city prohibiting 
their use by any other company, is no part of the com- 
pany’s franchise, but is in the nature of property, 
and is an incorporeal right. A franchise emanates 
from the sovereign power of the State alone. Ib. 


PARTNERSHIP. 


Dissolution of: notice.—The duty of a retiring dor- 
mant partner to give notice of the dissolution of the 
partnership is a duty which he owes to those who, be- 
fore that time, had some knowledge of his connection 
with the firm. To strangers, having no such knowl- 
edge, he owes no such duty. As to them he can only 
be charged as a partner, when in fact he was not, by 
showing that he, in some way, misled them, as, that 
he held himself out to the world as such, or that he so 
held himself out to them. Nussbawmer v. Becker. 


PLEDGE. 


1. Of grain in transitu.—The delivery by a purchaser 
of grain to his vendor, at the time of the shipment, of 
the railroad receipts, as a security for the payment of 
the purchase-money, is a symbolical delivery of the 
grain as a pledge, and vests in the pledgee a special 
property entitling him to the proceeds of the grain to 
the amount of his debt. Taylor v. Turner. 

2. Trover, when it lies.—Where grain, with the con- 
sent of both the seller and buyer, is consigned to, and 
goes into, the hands of a commission merchant for sale 
in the market, trover will not lie against the commis- 
sion merchant for selling the same by the original 
seller of the grain who holds railroad receipts for the 
grain, or by one succeeding to his rights. Ib. 


TIME. 

Extension of time to plead to a day.—Where time to 
plead is, by rule, extended to a specified day, a default 
for want of a plea may be taken on that day. The de- 
fendant does not have the whole of such day in which 
to plead. The words, “to that day,’’ mean until the 
meeting of the court on that day. Clark v. Ewing. 





RECENT ENGLISH DECISIONS. 
CRIMINAL LAW. 

1. Embezzlement : venue in cases of .—It was the duty 
of the prisoner, a commercial traveller, to remit daily 
to his emyloyers, who resided in London, the moneys 
which he collected, without reduction. The prisoner, 
on the Ist and 2d March, 1878, collected at Newark two 
sums of money which he did not remit or account for 
till the first week in April, when one of his employers 
went to Grantham, where the prisoner resided, saw 
him, and taxed him with receiving moneys and not 
accounting to them for them. The prisoner then and 
there handed to his employer a list of moneys he had 
collected and not accounted for, including the above 
two sums. There was no evidence that the prisoner 
returned to Grantham on either of the days, or at 
what time of the respective days he received the two 
sums of money. He was indicted and convicted at 
the borough of Grantham Quarter Sessions for em- 
bezzling the above two sums of money. Held, that 
the conviction was bad, as there was no evidence of 
any embezzlement within the borough of Grantham. 
Cr. Cases Reserved, November 16, 1878. Regina v. 
Treadgold, 39 L. T. Rep. (N. 8.) 291. 

2. Larceny: recent possession: evidence for the jury. 
—A bag was left by the owner on a Saturday night 
near to a place where the prisoner and two other per- 
sons were at the time. The prisoner passed by the 
place on his way home, and shortly afterward one of 
the other persons followed in the same direction. That 
person and the prosecutor then met the prisoner com- 
ing back to his home from the opposite direction, and, 
being questioned, he denied all knowledge of the bag, 
and said that he had been into the neighboring wood 
for firewood. The wood, the prisoner’s cottage and 
some disused farm buildings near it were then 
searched, without success. On the Monday morning 
the bag was found in a hayloft in one of the disused 
farm buildings near to the highway. There was no 
door to it, and passers-by had easy access to it. 
The prisoner was then taken into custody for stealing 
the bag, and said to the constable, after previously de- 
nying he had taken the bag, ‘‘I suppose I shall get a 
month for this,’ and made use of some other words 
of no more definite meaning. The chairman left all 
the facts to the jury as evidence from which they 
might infer that the prisoner had had possession of 
the bag, and directed them, if they found so, to treat 
the case as one of recent possession. Held, that the 
chairman's ruling was wrong, and that he ought to 
have directed an acquittal. Cr. Cases Reserved, No- 
vember 16, 1878. Regina v. Hughes, 39 L. T. Rep. (N. 
8.) 292. 

3. Prize fight: combatants with gloves on: sparring 
match.—Divers persons assembled in a room, entrance 
money being paid, to witness a fight between two per- 
sons. The combatants fought in a ring with gloves, 
each being attended by a second, who acted in the 
same way as at prize fights. The combatants fought 
for about forty minutes with great ferocity, and se- 
verely punished each other. The police interfered and 
arrested the defendants, who were among the specta- 
tors. Upon the trial of an indictment against them 
for unlawfully assembling together for the purpose of 
a prize fight, the chairman directed the jury that if it 
was amere exhibition of skill in sparring, it was not 
illegal; but, if the parties met intending to fight till 
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one gave in from exhaustion or injury received, it was 
a breach of the law and a prize fight, whether the com- 
batants fought in gloves or not, and left it to the jury 
to say whether it was a prize fight or not. Held, that 
the jury were properly directed. Cr. Cases Reserved, 
November 16, 1878. Regina v. Orton, 39 L. T. Rep. (N. 
S.) 293. 
GAMING. 

Play for money's worth: licensed premises: 35 & 36 
Vict., c. 94, 8. 17.—The appellant, a licensed person, 
bought some rabbits as prizes fora game called puff 
and dart, in which the players attempted to hit a tar- 
get by blowing a dart through a tube. Each player sub- 
scribed for the value of the rabbits, and the winner 
was the person who made the best hits. The appel- 
lant was convicted under section 17 of the licensing 
act, 1872, of suffering gaming or an unlawful game to 
be carried on on his premises. Held, upon a case 
stated (Cockburn, (. J., doubting), that the conviction 
was right. Q. B. Div., July 2, 1878. Bewv. Harston, 
39 L. T. Rep. (N. S.) 233. 

MARITIME LAW. 

1. Dill of lading: liability of shipowners: broker’s 
signature: stowage, loss caused by negligence in.—The 
plaintiffs were the consignors of sugar to be carried 
from Hamburg to London at an agreed freight in the 
defendants’ steamship, and received bills of lading 
signed by “P. & K., agents.’’ The steamship was at 
the time under charter to P. & K., who were mer- 
chants at Hamburg, but the plaintiffs had no knowl- 
edge of such charter. Evidence was given that, in the 
case of steamships, it is the custom for the broker of the 
ship, and not the master, to sign the bills of lading. 
The court were empowered to draw inferences of fact, 
and found that P. & K. signed the bills of lading as 
agents for the defendants and with their authority. 
The sugar having been damaged by negligent stowage, 
held, that the defendants were liable on the bill of 
lading; and, semble, they would have been so even if 
P. & K. had had no actual authority to sign for them, 
there being nothing to call the attention of the plain- 
tiffs to look to any one save the master or owners to 
stow the goods safely. C. P. Div., July 3, 1878. Hayn, 
Roman & Co. v. Culliford & Clark, 39 L. T. Rep. (N. 8.) 
286. 
2. Exception in bill as to certuin perils.—The bill of 
lading excepted liability in respect of ‘all accidents, 
loss, and damage of whatsoever nature, * * * oc- 
casioned by ‘any act, neglect, or default, whatsoever, 
of the pilot, master or mariners in navigating the 
ship * * * it being agreed that the captain, officers 
and crew of the vessel in the transmission of the goods 
* * * be considered the servants of the shipper, 
owner or consignee,”’ of the goods. Held, that the 
owners were liable for negligent stowage. Ib. 

WILL. 

Testamentary dispositions written on different pages 
of a sheet of paper: incorporation.—Testatrix wrote a 
document in the nature of a testamentary disposition 
on the first three sides of an ordinary sheet of letter 
paper. This document, which was holograph, was 
signed by her, but unattested. Subsequently she duly 
executed a testamentary disposition on the fourth 
side of the same sheet of letter paper. The latter doc- 


ument (although it did not dispose of the whole of the 
testatrix’s property) contained no allusion, either di- 
rect or indirect, to the document written on the first 
three sides of the paper, and although she told the 





witnesses at the time of the execution thatit was her 
will, the paper was so folded that they could see 
nothing but ,the signature, and they were quite un- 
aware of the fact that there was any writing on the 
other pages. Held, that there was no evidence ena- 
bling the court to say that the document on the first 
three sides was incorporated in that duly executed on 
the fourth side,and that the former document was, 
therefore, inoperative. In the Goods of Drummond, 
2 Sw. & Tr. 8, followed. Prob. Div., June 18, 1878. 
Goods of Tovey, 39 L. T. Rep. (N. S.) 235. 


———_¢— 
RECENT CRIMINAL DECISIONS. 


EMBEZZLEMENT: WHAT INDICTMENT MUST SHOW: 
STATUTE OF LIMITATIONS.—In an indictment for em- 
bezzling United States securities the bonds were de- 
scribed as ‘‘certain United States five-twenty 'govern- 
ment bonds, which are valuable securities of the value 
of five thousand dollars.’’ This is sufficient, a more 
particular description not being required by the stat- 
ute. Wag. Stat. 1091, §§ 28, 30. Neither was it neces- 
sary to set out in detail the nature and purpose of the 
agency, the agency and the receipt of the bonds by the 
defendant in his capacity of agent being distinctly 
averred. The contract between defendant and owner 
of the bonds need not be set out, but such con- 
tract when proven must establish an agency within 
the meaning of the statute under which he was indicted, 
and not an ordinary bailment. It appears from the 
record that the indictment was found more than three 
years after commission of offense charged, although 
the indictment alleges commission of offense within 
three years. The better practice in such cases is to allege 
the time of commission of offense, and set forth the 
facts which avoid the bar of the statute of limitations 
as an excuse for not having preferred the indictment 
sooner, though it has been held that the offense may be 
alleged to have been committed within the time fixed 
by the statute, and that the facts which suspend the 
running of the statute may be proved at the trial. Re- 
versed and remanded. Sup. Ct., Missouri, October, 
1878. State v. Myers (Cent. L. J.). 


GAMING: PLAYING AT FARO: WHO DO NOT COME 
WITHIN STATUTE.— The provision of the California 
Code that ‘“‘ Every person who deals, plays, or carries 
on, opens or causes to be opened, or who conducts, 
either as owner or employee, whether for hire or not, 
any game of faro,” etc., held to be applicable only to 
the persons who own, conduct or carry on the game, 
or their employees, and not to those who merely bet 
at the game. The person who bets ata banking game 
cannot be said to play the game within the meaning of 
that section of the code. Nor can the person who 
bets at the game—who wagers a sum of money “ against 
the bank kept at the game ’’—be held to be an accessory 
to the crime of gaming, as defined in that section. 
The intent in the case of betting at the game is quite 
different from that in the case of gaming. Sup. Ct., 
California, November 6, 1878. Ea parte Ah Yem(P. C. 
L. J.). 

TRIAL: RECORD MUST SHOW TWELVE JURORS PRES- 
ENT WHEN VERDICT IS RENDERED.—In 1876 defendant 
Myers was indicted under sec. 35, art. 2, ch. 42, Wag. 
Stat., for embezzling certain United States bonds, 
charged to have been received by him as agent of one 
Zumbro, and was convicted at February term, 1878, of 
Newton Circuit Court, to which venue had been 
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awarded. It appears from the record that only eleven 
jurors were present when the verdict of the jury was 
received by the court. Held, this was afatal defect, 
and the judgment must be reversed. State v. Mansfield, 
41 Mo. 470. Sup. (Ct., Missouri, October, 1878. State 
v. Myers (Cent. L. J.). 
Se 
NEW BOOKS AND NEW EDITIONS. 


ILLINOIS REPORTS, VOLUME 85. 
of Cases at Law and in Chancery, Argued and Deter- 
mined in the Supreme Court of Illinois. Norman L. Free- 
man, cegerees. Volume 85, containing the remaining 
cases submitted at the January Term, 1877, the cases 
submitted at the June Term, 1877, and a portion of the 
cases submitted at the September Term, 1877. Printed 
for the Reporter. Springfield: 1878. 

HE present volume of this series, which brings the 
decisions of the Supreme Court of Illinois to within 
a year of its issue, contains quite a number of interest- 
ing cases: Phillips v. Dickerson, p. 11—Injury caused 
by fright resulting from a fight stirred up by defend- 
ant, held not to entitle plaintiff to recover. Morris v. 
Thompson, p. 16—Concealment of facts does not vitiate 
a sale of personal property. McCormick v. Littler, p. 
62—A contract made by a lunatic during a lucid inter- 
val is binding on him. Toledo, etc., Co. v. Biygs, p. 
80—A passenger fraudulently travelling on a free pass 
issued to another cannot recover for an injury not 
caused by gross negligence of the carrier. County of 
Montgomery v. Robinson, p. 174—One at his own ex- 
pense employing another to catch a thief for whose 
capture a reward is offered is entitled to the reward. 
Stoner v. Milliken, p. 218—A surety induced to sign a 
note by fraud of the principal is liable to a holder for 
value without notice. Blackburn v. Mann, p. 222—The 
statute of limitations does not run against a continu- 
ing promise to marry. Wogden v. Henn, p. 2387—An 
assaulted person using more force than is necessary to 
repel an assault is liable in an action for assault and 
battery. Jock v. Donkwardt, p. 331—Mental suffering 
is not an element of damage in an action for injury by 
negligence. Stack v. East St. Lowis, p.377—A city per- 
mitting a bridge company to obstruct a street by ap- 
proaches to its bridge is liable to the adjoining prop- 
erty-owners for damage. St. Lowis, etc., R. R. Co. v. 
Thomas, p. 464—Money paid to anemployer by a ser- 
vant to make up a deficiency in accounts under the ad- 
vice given by other servants of the employer that he 
was liable to criminal prosecution is not paid under 
duress. Hall v. Shannon, p. 473—The destruction of 
a public record does not affect the notice given there- 
under. Richardson v. Kelly, p. 491—Property volun- 
tarily given up on account of having been lost on a bet 
may be recovered back. Padfield v. Green, p. 529—An 
agent to collect a note can receive only payment in 
full; he cannot compromise it or pledge it. Jlinois 
Masons Soc. v. Winthrop, p. 5837—Serious illness in an 
application for insurance means illness permanently 
impairing the constitution. The work of the reporter 

is equally well done to that in the previous volumes. 

Sn 


COURT OF APPEALS DECISIONS. 


E following decisions were handed down Fri- 
day, December 20, 1878: 

Demuth v. American Institute. No. 141. Judgment 
affirmed. Opinion by Andrews, J.— Equitable Life 
Assurance Society v. Cuyler. No. 205. Judgment af- 
firmed. Opinion by Miller, J.— Hewett v. Northrup. 
No. 146. Order affirmed and judgment absolute for 





defendant on stipulation, with costs. Opinion by Earl, 
J.—Jessup v. Steurer. No. 138. Judgment reversed 
and new trial ordered. Opinion by Earl, J.—Mann 
v. Mann. No. 390. Orders of General and Special 


Terms affirmed. No opinion.—Marvin v. Marvin. 
Motion to correct remittitur denied, without costs. 
Memorandum per curiam. —— Woods v. Pangburn. 


No. 388. Orders of General and Special Terms re- 
versed. without costs to either party in this court. 
Opinion by Folger, J. 


The following order was handed down the same day: 

It is ordered, that this court adjourn this day sine 
die. A term of this court will commence at the Cap 
itol in the city of Albany, on Wednesday, the 15th day 
of January, A. D. 1879, at 100’clock A.M. A new cal- 
endar of causes will be made for that term. There 
will be placed thereon by the clerk, without notice, 
all causes remaining undisposed of on the present 
calendar of the court. The clerk will also place 
thereon, in due order, all causes in which the notice 
of argument and proof of service are filed with him 
on or before the 5th day of January, A. D. 1879. 
> 


NOTES. 


TALY is quite well supplied with iegal periodical 
publications. Among the leading ones of which 
is the Rivista Penale di Dottrina Legislatione E Giuris- 
prudenza, published at Florence. The last issue of 
this valuable magazine contains two articles of general 
interest, one devoted to a consideration of points on 
criminal procedure, and the other to a critical exam- 
ination of existing Italian law. The number also 
contains a digest of the decisions of the Italian courts, 
and editorial articles on medical jurisprudence and 
other subjects of more or less moment. 








Beverly B. Douglas, a prominent member of the 
Virginia bar and member of Congress from that State, 
died in Washington on the 22d inst. He was 56 years 
of age. France has judicial separations, not di- 
vorces. From 1846 to 1850 there was an average of 1,080 
of these, which in 1876 had increased to 3,251. Out of 
the hundred only fourteen separations are asked for 
by the husband. 





In Terry v. Sisson, just decided by the Supreme Ju- 
dicial Court of Massachusetts, it is held that it is well 
settled in that Commonwealth that the middle name 
or initial is an essential part of the name. In this 
case trustee process was served on a bank, forbidding 
it to pay over a deposit to Sarah Sisson. There was 
no deposit in the name of Sarah:Sisson, but there was 
in the name of Sarah F. Sisson. The bank, after being 
served, paid over to Sarah F. Sisson her deposit. Af- 
terward the complainant was allowed to amend by in- 
serting the initial “F.’’ The court, however, held 
that the trustee was not liable, saying that Sarah Sis- 
son and Sarah F. Sisson are different names. Com- 
monwealth v. Hall, 3 Pick. 262; Commonwealth v. Shear- 
man, 11 Cush. 546; Commonwealth v. McAvoy, 16 Gray, 
235. The misnomer could not indeed be taken advant- 
age of by the principal defendant, who bad been duly 
served and had suffered a default; and might, as be- 
tween her and the plaintiff, be amended at the discre- 
tion of the court. Trull v. Howland, 10 Cush. 109; 
Crafts v. Sykes, 4 Gray, 196; Langmaid v. Puffer, 7 
id. 378. But such an amendment cannot affect the in- 
tervening rights of third persons. 
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eg effective by confirmation. In re Hyman ans 
28.—Practice, whe may take part in meetings; ev idence: 
— of register to examine. In re Keller (U.S. 


29.— When not void; pleading; insufficient answer. Evans 
v. Gallantine (Ind. Sup.) 

30.—Objections to, must be made at first opportunity; 
what is injudicious and improper arrangement. In 
LL AY rrr errr 458 

31.—CORPORATION. Bankrupts officers of and using cor- 
porate funds liable for ; what does not amount to 
payment. In re Baxter (U. 8. Db vccaaede senshi 178 

32.—Stockholders of solvent not liable to pay capital 
until assessment, but are liable before in insolvent; 
construction of charter as to liability; liability to 
creditors not alterable by agreement between stock- 
holders and company; extent of liability; debts due 
them from corporation may be deducted from 
liability ; corporation holding stock ultra we 
noe . oes on. Wilber v. Stockholders, etc. (U. S 
t 


33.—CONSIDERATION. Voluntary subscription to po“ 
a college valid. Sturges v. Colby (U. 8. Dist.)........ 316 
34.—Promise to pay debt discharged before dischar; x0 
— and not enforceable. Ogden v. Redd ( 
SE wiiuae.204- dail sane dhaeee Rn aaAeRa samiaies 
35.—Depositr. Assignee cannot reclaim paisiccaii’ 8 
deposit for special Ty from — having 
interest. Newcomb vy. Launtz (Ill 419 
36.—DISCHARGE. Not refused for erasures .~ accounts, 
not fraudulent; act of bankrupt, not pleaded, not 
a bar; creditors not objecting, consent. In re Antis- 
CE Bi Eh CE onc pencecaseed Meetdedbsmiated i520 uous 438 
37.—EvIDENCE. When oral, admissible to prove title to 
roperty. Inre Farmer (U. 8. Dist.) 
38.—EXECUTION. Delivery of, to sheriff creates a lien 
upon bankrupt’ 2 propecty though no levy is made. 
In re Stockwell ( in arhs tind ecesentundecnss 276 
39. ExempTion. Under laws of Oregon, exempt person 
must follow some occupation; buying, selling or 
directing or employing others not trade entitling to 
exemption; exchange of non-exempt for exem 4 
ey with view to bankruptcy. In re Parker ( 


jnpabis, sareebee 73 
40.—Under ane of. Wisconsin, claim by partners. Re 
SOONG, (0). TB. SNRB.Bnoc.c:sscccces iccses sagicsasccgses 419 


41.—Factror. Liability of, for goods consigned, dis— 
charged by bankruptcy. In re Smith (U. 8. D Dist.) 
42.-FRAUD. Process obtained by, may be set aside na 
marily ; knowledge sufficient to put on inquiry ; co- 
petitioners presumed not innocents object of 
amendment. In re Keiler (U.S. Dist.)....... ...... 73 
43.—INJUNCTION. Form of. In re Keiler (U.S . Dist.)... 74 
44.—JUDGMENT. Sale under jud igmont invalid by bank- 
rupt law not necessarily void ; judgment by passive 
non-resistance not fraudulent. Loucheim v. Hen- 
Se GR ID ccccnnece cngs, 040600 gcekeieedees oyes 32 119 
45.—Lien of, destroyed by Giecharge in bankruptcy. 
Withers v. Stinson (N. C. Su 
46.—JURISDICTION. When actso State courts bind Fed- 
eral. In re Keiler (U. 8. Dist. 
47.—Of District Court as to a fund in court not affected 
by residence of parties. In re Sabin (U. 8S. Dist.).. 297 
48.—Of State courts in bankrupt matters not affected by 
amendment of 1874 to she act ; suit by assignée not 
proceeding within § 711, U. 8. R.S. Kidder v. Horri- - 


BBs. 0006005. dos cseescenecsonsecnen <nezce 
49. A 2A court has not, to determine question be- 
tween debtor and those not parties to proceedings. 
In re Wartsfelder(U.S. Dist.) ...... cc... ceeeeeeeee 398 
50 —Creditor of bankrupt may not maintain action in 





52.—MANUFACTURER. Publisher of cragkly somaganey 
not. In re Capital Pub. Co. (D.C p.).. 5 
53.—MoRTGAGE. Neglect to record J. record re- 
quired to make effectual, invalidates as to assignee 
in bankruptcy. Bostwick v. Foster (U.8. Cire. 276 
54.—Application of trust funds to pay creates equita le. 
i Re PO sre 
55.—PARTNERSHIP. Joint creditors share equally in joint 
assets; successive copartnerships of same persons. 
Wap OO Debts GE). B.D dics c oncdeocgndosscsacactanean ii 
56.--Voluntary petition in which all partners do not 
xc oH of creditors. Citizens’ Bank v. Cass (U. a 
5 NTs 64-6:050'0.0's:. $0054 canen,doeegendmme eee Tene 
57.—PRACTICE. Objections must be raised by exce 
tions; effect of pseny sustaining exceptions. In 
ee i rrr oe 74 
58.—To entitle to i. of proceedings in suits in State 
courts proceedings must } nd Le ed; justice’s court. 
Holden v. Sherwood (Ill. Sup.).............ceeeees ees 
59.—Objection to discharge ‘that pe prior peti- 
tion for discharge is pending, frivolous ; objection 
to discharge — contain specification. In re 
White (U. 8. Dis 
60.—Petitioning Bn OR may not withdraw if rights of 
other creditors affected ; can, if induced to join in 
etition by misrepresentation ; when attaching cred- 
tor may not intervene. In re Vogel (U. 8. Dist.).. 297 
61.—PREFERENCE. What constitutes collusion invali- 
dating judgment. Thompson v. Sweet (N. Y. App.) 58 
62.—Transfer made in a foreign countr 4, avoid seques- 
tration of property, not. In re White (U. 8. Dist.) 258 
63. Deed kept from record by agreement; limitation of 
four mouths runs from record of deed. Harris v. 
Exchange Bank (U.S. Cire.) (N. C.).... 
64.—Passive non-resistance to action not; nor ‘bringing 
goods within reach of execution; nor failing to make 
a defense desiring to prefer a plaintiff. Loucbheim 


Vi. PO OPO. OID)... oo scssscacse sssinheeseuene cae 31 
65.—Adjustment of mutual debts not. Robinson v. 

Wisconsin, etc., Bank (U.S. Circ.) ...........eeseeeee 
66.—SALE. By bankrupt before bankruptcy valid Logalast 

assignee. Hamilton v. National L. Bk. (U. 8. Circ.) 258 


67 —STATUTE OF LIMITATIONS under law runs An | 
acts of bankrupt done openly. Gifford v. Holmes 
CB. TBD o.oo cc: sens sads ce 0dgd+ant cae Lene 396 
68.—STATUTORY CONSTRUCTION. Section 17, act June 

a i does not repeal bankrupt law. In re Jacobs 

( DED ccnccsecevas. 64) daddcesaus- o6eneben beeen 
o~-taane Surety discharged by acceptance of 

payment in fraud of bankrupt law. Northern Bank 

Vp. CORO CI. BLD. «.«.. 3.0.60.0.0000005065006-05nennnn nen 
70.—TiTLe. Claim against government for proceeds of 

captured cotton passes to assignee. Erwin v. 

United States (U.S. Sup.)......... ssccccccccccccces oe 51 
71.—VOLUNTARY CONVEYANCE. To wife, when free 

from debt and not in contemplation of bankruptcy, 

valid as against assignee, and power of revocation 

therein contained did not pass to assignee. Jones 

6, Geen 1 EA. GODG I. 5.6 000:0:3:0:9:0365000490085sesaan eee a 
72.—WARRANT. Anthoting seizure ~ —— 

debtor does not authorize taking ~ “ry bean 

possession oi of another claiming it. e v. Sharpe » 

(N OLD.....0<s¢nnecs sane seks aes cemeeleceieeael 
See Conflict of ee 474 ; Criminal Law, 302; Sheriff, 298. 


BAR TO ACTION. —See Parent and Child, 236. 


BILL OF EXCHANGE. —See Conflict of Law, 100 ; 
Negotiable Instruments. 


BILL OF LADING.—Transferable by indorsement. 
Robinson v. Stuart (Me. Sup.) 

BOND. —In legal proceeding not following s stepute not 

. Beverige v. Chetilain (Ill. App.) (N in 

2. A. 2... not under geek, not bond, but valid: In- 
habitants v. Giles (Me. Sap) Jundcdecahide diene . 85 
See Husband and Wife, 357; Suretyship, 342, 403, 436. 

BOUNDARY. -—Land bounded by non-navi we 
— owner takes to center. Forsyth v. Smale (U. 

2.—That grant of land on street conveys street but wis: 

sumption liable to be rebutted; strict fixing of 
boundary excludes street. Chicago v. Bumeey (il. 


up. o eee ccesesccccceccocces Prrrrrrrrirt Tritt 


BROKERAGE. — Real estate; where purchaser 
found, commission earned hou — will not 
sell. Delaplaine v. Turnley (Wis. 8 
2. es not earned when ns “employing 
lects to consummate because of misstatement as 
to ien of other party, though such party ready to 
remove lien. Rockwell v. Newton ge Sup.).... 175 
See Statute of Frauda, 497 


CARRIERS.—0f passengers not liable é% . 
Ry. Co. a 


left by passengerin car. Bergheim v. G. 
ae GE. Aad Ge Balbd oc o0s 200 nkogesckas 
—Common, cannot charge excessive rates, but ‘need 


SL ee 
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CARRIERS-— Continued. 
bong fix uniform. Johnson v. Pensacola, etc., R. R. 
3a Co. (Fla. — ft, aS ppesovenasp ens 
passengers, no’ un uard aga’ a one ents 
aa aan foresight. oene v. Y &HR. 


R. Co. ey Pc isntintncee <nedsienve 
Pe i * 9! conditions on receipt given by baggage 
delivery company, when b. ww owner not bound 

. Madan v. Sherrard (N. Y. App.) .......... «2... 


f passengers, not liable ‘for wy ah of passenger 

" Eihous | its S default. Flint, etc., R. R. Co. v. Stark 
ich 
6.—Common, not bound to guard 
a Pennsylvania K. 


pine hy robable 
ries (Pa. 
1.—Ccananen, limitation of liability by, valid, ees, SF 
goods carried at lower than cogaies rate; signing 

of agreement of limitation b = terate agent binds 
principal. Foreman v. Great y. Co. (Eng. Ex. D.) 
8.—Common, delivery to ponn betty of goods, of goods 
consigned to purchaser in care of another, effect of; 
delivery to one of {re to whom goods are jointly 
consigned, good. Wells v. Am. Ex. Co. (Wis. Sup.). 
SS ifmitation of liability allowable; goods 
arried at owner's risk ; carrier relieved from liabil- 

ity for ay without 

v. Phillips C. Co. (Wis. 
10.—Of passengers; Au Le narrow bridge through 
which train easily goes, not; injury to projecting 


arm of passsenger; evidence of negligence. Dale 
v. Delaware, etc., R. R. Co. (N. tibiae ann teies 2 
ll—Of passengers ; baggage ; conflict o law; in action 


for loss of baggage place of delivery eons that 
Jaintif? did not accompany baggage it being with 
Bis wife will not defeat recovery ; articles for use of 
wife, husband may recover for oss of; gross negli- 
gence need not be proved ; for baggage stored car- 
fier liable as warehouseman. Curtis v. Delaware, 
etc., R. R. Co. (N. Y. App. 
ft passengers, not table for injury to passenger re- 
ceived in alighting from moving train. Dougherty 
vy. Chicago, etc., R. R. Co. (Lil. Sup.)................- 
13.—Common, limitation of liability by receipt given ; 
contents of receipt must be known to shipper 
to render binding; evidence; receipt may be ad- 
mitted to show receipt of goods only; carrier is 
bound to receive and carry goods. Merchants’ Dis- 
patch Co. vy. Theilbar (Ill. Sup.) . 
14 —Of passengers, presumption of ‘hegligence~ arises 
from accident gusts passenger. 
(Mont. Sup.) (N.C.) 
15.—Common, one carrying baggage free, held only to dil- 
igence of Pe mw bailee. Flint v. Pere Marquette 
Ry. Co. (Mich. Sup.) (N. C.). 
trustworthy vehicle not 
at Rapids Railroad Co. 
C.) 


16.—Of passengers, procurin 
lable for latent defect. 

a bene A ag Sup.) (N 

assengers, may restrain assenger carrying on 

at boat. Smallman v. Whilter (Ill. Sup.) (N. C.) 

Telegraph, 2. 
RI.-To correct inferior tribunals not writ 
rustees, etc. v. School Directors (Ll. Sup.) 


HA .—O intly int ted 

G ATTEL D judge = ea ee. 
ence. Fis Water, etc., Co. (N. J. Ch. 

CHECK.—See Payment, 282. 

CITIZEN SHIP.—See Constitutional Law, 283; Juris- 


Ont rigs 


cIvil DAMAGE LAW.--Damages for death of in- 
rson ass soaorerente under. Davis v. 
by Otto a -C. 
2.—Action lies for irect damage done by drunken per- 
son; that such person time to recover from in- 
toxication Cotes salcting injury no defense. 
King v. Haley (Lil. 8 
3.—Illegal sales need not 1- proved = reasonable 
doubt. Lyon v. Fleahman (Ohio 
al | yeneenervene Bertholf v. 0’ Hollis N. Y. App. ) (in 


5.—Injury to means of support must ay eanneceal fans 
Foe eagh dm (N. Y. App.) (in full.) .. 
panne —See Municipal Corporation, 331. 
ss ONS. ~Agent acting for both parties with- 
a nowledge of one amt entitled to commissions 
from one wit ons ly wy ge. Harrington v. Vic- 
toria Dock Co. ( . B.D 


COMMON CARRIER.—See Carrier. 
COMPOUNDING FELONY .—See Contract, 262. 
CONFEDERATE officers not liable civilly for offi- 


— of negligence. Morrison m 


Ryan v. Gilmer _ 


PAGE. 


70 


rt 


17 


215 


59 


38 


g 


~ 


502 


142 


ai 


316 


389 
394 


v. Surget (U. 8. Sup.) (in full)........ 493 


noes oe to eee ong | 
ge under 
States (U.S. Sup) 


COMTIEG ATION Ate 


Young v. United 
CONFLICT 0} OF LAW.—State + satin eons bor as 


id mortgage of real estate and as to 


57 





CONFLICT OF LAW-Coniinued. 
time of redemption on foreclosure. Beige v. Hart- 
ford F. Ins. (U. 8. Sup.) (in full).. eam eines 

2.—Statute of jimitationa, action barred by in place of 

residence of defend —w barred elsewhere, when. 
Davis v. Harper (Iowa up 
3.—Bill of exchange drawn ngland « on firm in Spain 
and indorsed in England, indorsement oeeseen by 
English law. Horne v. Rouquette (Eng. A 
4.—Transfer of personal property, assignment for credi- 
tors not operative outside of State as against attach- 
mons | in another State. Paine v. Lester (Conn. Sup.) 

SR Re taciaaan ts: 0k athinnessAunsdinsbaaicne linda seiaanes 
5.—Assignment for creditors in one State conveys no 
title to personal gecpente in another again&t attach- 
ment there ; comity between States. Paine v. Lester 


PAGE. 


oS es 100 


(Conn. Su up.) bs sae hi RnhseOs abeeege adie inmtone Seadneapies 155 
6.—Jurisdiction. English court has none over French 

pm in England in divorce. Niboyet v. Niboyet 

CE IE I kéncchd Uiddcened ohddecdwainincs. tdt ogeseens 


D. 

j.—British Colonies foreign countries to England. Fire- 
brace v. Firebrace (Eng. P. D 

8.—Federal Bankrupt statute as to false pretenses (R. 

S., $5132) does not supersede State statutes as to 
such pretenses. Abbott v. People (N. Y. App.).. 

See Assignment for Creditors, 343; Carrier of Passengers, 

237; Statutory Construction, 403. 


CONSIDERATION, —Part pay ment of debt due not. 
Turnbull v. Brock (Ohio Sup.) 
2.—Releasing claim of right repievy goods is. 
ray v. Brown (N. Y. App. 
3.—Marriage sufficient ‘to support conveyance of pro 
erty by ante-nuptial settlement as against cre i- 
tors. — v. Wickham (Va. Sup. App.) (N. C.).. 
See Bankruptcy ; Contract, 497. 


CONSTITUTIONAL LAW.—Impairing contract ; 
municipal ordinance regulating speed or motive 
power of railroad trains in city after giving license 
to run in, notinvalid. Richmond, etc., R. R. Co. v. 
City of Richmond (U.S. Sup.) (in full) ree mine Pee 

2.—Distinction between —_ or local and general 
laws; city taking land for public street is taking 
private mob ee for public use and must pay com- 
vensation in reasonable time. Fink v. Mayor of 
RIGID sain Goten cucdnsnaesdig ccmn dudes 
3.—Impairing contract; State cannot legalize suspen- 
Fond gg specie payments. Godfrey v. Terry ( 
i citustatsinedstedd cscs adddeedpinasudommexaamnd 
4.—Due process of law; statute authorizing assess- 
ment oo notice {nvalid. Stuart v. Palmer (N. 


held valid. Linsley v. Hubbard (Conn. Sup.) 
6.—Citizens of one State have same right in cuurts of 
another as citizens of that State ;  enseed between 
States. Paine v. Lester (Conn. Sup.). 
j.—Impairing contract ; condition in munic ipal bonds 
not alterable by State law. United States v. Jeffer- 
son County (U. S. Cire.) 
8.— Assessment for 4. ‘act ‘leaving district 
of assessment and of property benefited in judg- 
ment of assessing officer not invalid; if constitu- 
tional may be separated from unconstitutional 
[ovat the former valid ; Legislature has control of 
»cation of — Matter of Assessment 1n Brook- 
yn (N.Y. Ap 

9.—Ferry cee gra 
may be revoked by 

Appeal (Pa. Sup.).. 
10.—Taxation. State law imposing tax on gross receipts 
of insurance comgeey chartered by it, valid. Insur- 
ance Co. of North America v. Commonwealth (Pa. 


ranted without consideration void; 
State Legislature. Johnson’s 


”, 


35 
Jaff- 
. 273 


421 


198 


218 


IE ca dunncdesssiFeak oa neensneinhsaanbabe ox 250 


offenses. 


11.—Trial by jury may be arene. in pett 
People v. Justices, etc. (N. Y..,App.) in full) 
12.—Punitive damages in an action for indictable crime 
aati pasting twice injeopardy. Brown v. Swineford 
( u 
13.—Right of trial by 
waived. State v. 
14.—Jurisdiction. State-cannot be sued without its 
consent nor concluded by appearance of its officers 
without authority of law, nor concluded by judg- 
mont against its officers. Adams v. Bradley (U. 8. 


ury on an indictment cannot be 
ckwood (Wis. Sup.) (N. C.) 


15.—Citizenship. 
of United States or of State. Lanz v. Randa 
8. Circ.) (N. 
16.—Eminent domain ; compensation; Legislature can- 
not declare bond to be sufficient for lands taken by 
co. —— er v. Stockton, etc., R. R. Co. 
“jury. Equitable and legal causes joined, 
defendant entitled to ; right not waived by notioing 
= — special term. Wheelock v. Lee 


i (0. 


18.—Itapairing ‘contract. Prohibition as to, does not 

BPO WN. marriage. Rugh v. Ottenhelmer , 
19. thedons. ‘Law requiring registry of baliot at, in- 

valid. Anonymous (Minn. Dist.) (C. T.)........... 


ai 
State cannot make alien a citizen 
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CONSTITUTIONAL LAW-Continued. PAGE. 

2.—Civil Damage Law constitutional. Bertholf v. 
Cmetiiy (0. FT. App.) Gn. full) .... .ccccccscsoes-scsdes 389 

21.—Statute making garnishee liable for judgment 
against defendant on failure to render sworn ac- 


count, not invalid. Vaughn v. Furlong (R. I. Sup.). 397 


22.—Taxation by State of gross receipts of insurance 
company chartered by, is valid. Insurance Co., N. 
America v. Commonwealth (Pa. Sup.) (N. C.)........ 403 
23.—State taxation on imported goods invalid; tax on 
auctioneer tax on goods sold. Cook v. Common- 


ere rerrr reer rere 413 
24.—Federal trade-mark legislation unconstitutional. 
idersdorf vy. Flint (0.8. Circ.) (in full)........... 429 


2%—Exemption from jury duty; State statute taking 
away, impairs contract and is invalid. Ex parte 
Goodin (Mo. Sup.) (im full)... ......cc0ce. sescces sss 
26.~--Extraterritorial criminal legislation by State valid. 
Ham v. State (Tex. App.) (in full)......... ........... 434 
27.—Railroad law aulan deakie compensation for — 
killed through neglect to erect fences valid. 
rett vy. Atlantic & Pacific R. R Co. (Mo. Sup.) (N. C) 443 
28.—City ordinance requiring occupant or owner of 
remises to remove snow from sidewalk invalid. 
ridley v. City of Bloomington (II. Sup.) (in full)... 489 
29.—Presumption is that ground of decision of State 
court appears on record; impairing contract; State 
enactment impairing charter rights of bank during 
rebellionis; legislative and other acts during re- 
bellion valid unless contrary to Federal Constitu- 
tion. Keith vy. Clark (U.S. Sup.)..... 498 
See Conflict of Laws, 50; Criminal Law, 218; Extradi- 
tion, 369; Municipal Corporation, 217. 


CONSTRUCTION OF STATUTE.—See Statu- 
tory Construction. 

CONTEMPT .—In proceedings for,suspicious circum- 
stances will not overcome positive testimony ; at- 
torney for client enjoined not in, for advising client, 
not enjoined. Slater v. Merritt (N. Y. App.). ..... 455 

See Habeas Corpus, 343, 481. 
CONTRACT .—Made under influence of intoxi- 
-_— will be set aside. O'Conner v. Rempt (N. J. 
2.—Promise to pay third party not enforceable by him 
if stranger to contract and consideration. Guthrie 
Ti SN Ds cas Gisydtn | waceseeunhss sennninses 
8.—Illegal contract; as to bidding at sheriff’s sale, not. 
Grenier v. Leroux (Queb. Ct. Rev.)..............2225- 

4 —Verbal promise to indemnify officer holding execu- 

tion, valid as to public policy and statute of —. 


Mayes v. Joseph (Ohio Sup.)... 35 
5.—By letter ; what sufficient to make. Bonnewell v. 
Jenkins (Eng. PE Bianca tnd ssi vgs 150sedasddeg oes 36 


6.—Construction ; gous to be peeaetne tured ; title. L, 
R. Powd. Co. Burkhardt (U.S. Sup.)........... 
7.—Consideration ; ‘when depends on completion of 
eenermance on a side. Gates v. Winooski Lumb. 
SOD. cn vhAgduanidestinnasssuabdeseuatens ass 
8. —Geusthesetion : licint discharged by composition will 
support new promise, but void composition agree- 
ment will not. Crossley v. Moore (N. J. Sup.)..... i 
9.—That written contract was executed under mistake 
as to meaning may be shown by parol. Meyer v. 
OS % a ee ere ee 7 
10.—Illegal contract ; agreement to let hall for lecture 
attacking christianity, 2 Pringle v 
Ceep. af Napanes (Ont. O B.)......ccccnces ccccesess. 
11.—Construction of ; consideration, what is want of. 
Whittlesey v. Delaney RR a OS eae 118 
12.—Acceptance of order ; effect of c onditional accept- 
ance. Foster v. Balmforth (Conn. Sup.) .... ...... 
13. Pg tion of ; use of colloquial language. Booth 
Cleve. Roll. Mill Co. (N. Y. M5 cis. sesncans 217 
14. —~tiemlieseiion illegal contract; one fore ompound- 
ing revenue offenses under Federal statute is, and 
contract avoided. Wight v. Rindskopf (Wis. Sup.) 
15. —Consideration ; to thresh with a machine not 
guarded as required by ris illegal and void. Dillon e 


we & 


» 
o 


Di, De GN ID Ss OL) v.05 0 nip 05:6, 0150. capsceeisaneges 263 
16.—Construction of; non- severable invalid release. 
Urquhart v. Mackpherson (Eng. C.). 295 


17.—By telegraph ; acceptance of Sone made when tele- 
gram is given to company to send. Minnesota, etc., 
Co. ¥. Collier Co. (U0. 8. Circ.) (N. C.) ........2. wooves 303 
18.—Consideration ; agreement to pay mail carrier for 
ater og his contract without. Putnam v. Wood- 
Es ita, nance +x -0-0c20 amen. wiliaataadts 338 
19.—Of sale; construction of. Fish v. Benedict (N. Y. 


p. 

90, APP saeséion: removal of fixtures and tempora- 
rily closing shop after purchase cf good will does 
not constitute failure of ; what constitutes — 
eral contract. Lewis v. Seabury (N. Y. APP») 

21.—In violation | tw) emption laws invali Snow Vv. 
Kimmer (Cal. 

22.—Construction of. Y when commissions not allowable. 
baad Philip (N. Y. App.).. 

23.—Com mission; money promised ‘to agent. or ‘em- 
ployee to bias him c ontrary to his employer's inter- 
est not spigearanie. Harrington v. Victoria Co. 
SE ME BW IIo. 660 a sais Sconces sVatenavnnmeseenecaes’ 457 


= 
nan & 
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CONTRACT —Continued. oe 


24.—For service: employer not liable for w for ti 
avon ieeantes. Barnes v. Chicago B. Club (III. Co. 


25.—Sunday ; bond made on, to take effect another day, “a 


valid. Hall v. Parker (Mich. Sup.) (N. C.)............ 
26.—Lease; merger of oral in written contract; con- 
temporaneous oral promise unfulfilled not ground 
for setting aside written lease; different rule pre- 


vails in Pennsylvania. Wilson v. Deen (N. Y. App.) 497 


27.—Construction of; use of relative words ; rule as 9 497 
what they refer to. VanNoy v. Failing (N. Y. she 

28.—Building contract ; ——— —- suffic- 
ient. Bradley v. Brennick (N.Y. C. 

29.—Rescission of; written proposition ye a -* 
cludes verbal offers ; a part only cannot be accepted ; 
acts under proposal constitute acceptance. Pickrel 


Vic: Meh GI. DO) noc 555008 cdiie<s oss cuceswnseeeee 517 


See —- ——— Assign 182; Employee, 17 ; Release, 
378 Estate, 359 ; Statute of Frauds; 
wi Tg 276. 


CORPORATION. — Stockholder; subscribers to 
stock of unauthorized, liable for debts of. Gaff v. 
Deena CEO HD. GHD. ccs ccccs cscenccce-betebaan 

2.—Bonds of ; purchase | one employed to do so, of 
coupens in pursuance 0 gw ey not payment, 
Ketchum v. Duncan (U.S. Sup.)..........+0-.-s e000. 
3.—Equity action, to enforce ST eotiity of stockhold- 
ers for benefit of all creditors, maintainable. Pfohl 
v, Simpson (N. Y. Lay be .06040.00:0606, skeen 
4.—Stockholder, liable for corporate debts in illegal 
one, if made so bycharter. McCarthy v. Lavashe 
GUN, I es Ds ain tig se 0100s<+0500000enennin eee 
5.—Stockholders and officers not mao for debts, un- 
less made so by statute. Salt L. y N. Bank v. 
Hendrickson (N. J. Sup.)....... .2.csceses eee 
6.—Dividends ; distribution betwwen cestui Pow trust 
and remainderman. Moss’ Appeal (Pa. Sup.) (N. 
7.—Change in name does not invalidate subscription to 
corporate stock ; — Bucksport, etc., 


5 5) 


57 


58 


Co. v. Buck (Me. POI POL ee EP : 197 


8.—Subscription to pie ae participating in meet- 
ing cannot set up irregular notice as defense to, 


conditional subscription, when valid. Bucksport - 


BR. BR. Ce.. v. Beit (ie. BF. ons tcnsecccutneaene 
9.—Possess only powers conferred; parties dealing with 
them are chargeable with notice, ultra vires; say- 
ings bank may not subscribe to mill stock, but mill 
company cannot set iy 9 te vires. Franklin Co. v. 
Lewistown Inst. (Me 
10.—Creation of ; filing in po Clerk’s office sufficient, 
without duplicate in secretary of State’s office. 
Raisbeck v. Desterreicher (N. Y. C. P.) (in full.)... 
11.—Unincorporated society ; courts will not interfere 
to protect rights of members protected by the rules 
of the society. Barnes’ Appeal (Pa. Sup. 
12.—Foreign insurance company may eoudunes ‘suits in 
State, and collect debts without complying with 
conditions of State law as to doing business. Charter 


ail 


Oak Ins. Co. v. Sawyer (Wis. Sup.)...... .......-+0-- 236 


Pp 

13.—Cannot be acommon informer. Leonard v. Frank- 
SO GE, Fs. We Bion 022sasase <h-405000600deks ane 
14.—Appointment of receiver relieves trustees from 
ares report. Huguenot Nat. Bk. v. Studwell (N. 

PDs .100cceneessceseeds Stie-04oscundienneineneel 

—_ of officer, when acting for, inures to benefit of ; 
nee in acts of officer who temporarily con- 

trols is not waiver by. cpeeepeee etc., R. R. Co. 

V. BRPORS Te. E« BBS .scscccs. 060s, ciesgbeaeteen 


pp 436 
5 | 16.—Cannot sae stock. Burrall v. Bushwick a 


ONE COG. Ws MDs 0:466000046. scendianssteaee 


7 | 17.—Managers of, will not be held as partners as to one 


not dealing with them as such; defense to negotiable 
aper. ew York Iron Mine v. First National 


~*5 eS | Oe er. 480 


18.—Trustees; statute of on REESE to liability of, 
runs from time of default. Duckworth v. Roach 
Oe A A PO it ee is ee 

See Action, 475; Agency, 295, 489; Bankruptey : Constitu- 
tional Law, 250; Eminent Domain, 517; 3 Fealles’ 198 ; 
Federal Courts, 813; National Bank; Pract 
416; Taxation, 294; Ultra Vires, 378. 


COUNTER-CLAIM. i ie claim, when allow- = 


able. eS Woods (N Oa epee aeee eau 
ee Attorney, 476; Set-off, 208 


COVENANTS._In lease as to title to real pro erty 
do not cover patent defects. Besley v. Bes Eng. 


ee ere errr 233 


See Alteration, 242. 


CRIMINAL LAW.—APPEAL. To Court of Appeals, 
me pee y dismissing, without affirming or reversing, 


and reviewable. Manke v. People (N. Y. App.) 357 


2.—ARSON. Evidence of distinct subsequent offense to 
show a guilty Se ' admissible. Kramer v. Com- 


MOUwWeRlbe (PR. GUA) «.<.0.0006500s0ccccconcecnmereaents 419 


3.--ASSAULT. Construstive assault; giving female who 
consents to sexual intercourse venereal ae is 
not. Hegarty v. Shine (Ir. Q. B. D.) (N. 

4.—BANKRUPTCY. Conspiracy to commit Led in viola- 
tion of bankrupt lew; those combining with bank- 
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CRIMINAL LAW-—Continued. PAGE. 


rupt liable under U. 8. R. 8., §5440. United States v. = 


Beyer (U.S. Circ.) (N.C.) ... 22. cece eee cence cee eee ee 
5. ar ——* Indictment need not state that corpo- 


mt ~s iy premises broken into was duly incor- 


ae. er v. State (N.J. Errors)..... ...... 
6.—Rve onset of, must be proved sevque a reason- 
able doubt. Adams v. State (Ohio  rewcharacende 237 
7.--Ind by police officer and in which he takes a 
a. owner's consent not acrime People v. 
Hins (Cal. Sup.) (in full) . 271 
ai ee pw py of: company ‘where premises 
were ente’ not be set up (Ohio Sup.). 2 


9¥.—Proof that euepareiion whose premises are entered 
is one de facto sufficient. Burke v. State (Ohio Sup. } 317 
(0.—Evidence; averment in indictment not proof of 
ownership. Wilson v. State (Ohio. Sup.) 
11.—ConsprtrRacy. Evidence; admissions of co- -conspira- 
= missible; conviction on accomplice’s testi- 
ony. Donnelly v. Commonwealth (Pa. Sup.) . 297 
12.—What constitutes; on mr" for conspiracy to 
defraud scienter need not be alleged. Common- 
wealth v. Goldsmith (Pa. Sup.) i 
13.—CONSTITUTIONAL LAW. Twice in jeopardy, offender 
in act violative of State law and municipal ordin- 
ance may be a =e both. Hamilton v. 
State (Tex. A 
14.—CONVICTION. 
ter of ‘Travis (N. Y. Oyer and Term.) (in full) 
15.—CRUELTY TO ANIMALS. Lawfully shooting a dog 
and leaving it to die in pan, no offense. Powell v. 
Knight (Eng. Q. B. D. 
16.—EMBEZZLEMENT. Must be of | money ‘in regular em- 
fn hands; casual employment not enough. 
hnson vy. State (Tenn. Sup.)......... 
17.—By municipal officer; sc ‘ool district treasurer 
indictable. &o mmonwealth v. Morrisy (Pa. Sup.) ... 277 
18.—Venue for is not in place where demand is made. 
gina v. Treadgold (Eng. C. C. R.) 51 
19.—Indictment charging conversion ore United States 
five-twenty government bonds which are valuable 
securities,” etc., sufficient; pleading where statute 
of limitations has apparently run. State v. Myers 
(Mo. Sup. 519 
20.—Errors. Only prgltable ‘by exc eptions. ‘Brotherton 
v. People (N. Y. App.). .............. .... 305 
21.—EVIDENCE tbesden ot proof never shifts; alibi. Tur- 
ner v. Commonwealth (Pa. Sup.) 1 
22.—Accomplice joined in indictment ; competent wit- 
ness; wife actively participating not deemed coerced. 
People v. Wright (Mich. Sup.) .. . 137 
23.—Confession not induced by temporal hope or. by 
yay, admissible. Wolf v. Commonwealth (Va. 


36 


) (N. C.). 143 
21,—Uompelling prisons t to testify against himself ; re- 
quiring or asking him to make foot print in soft raud 
is. Stokes v. State (Tenn. Sup.). 
25—Proof of prior misconduct of accused sesaeeuess © 
—- prove. — or guilty knowledge. Gifford 
an en oak ninknsnens ct casaedones . 419 
26.—FALSE PRETENSES. Check for wrong amount on- 
tained by em popes from employer through wisrep- 
— ons Regina v. "Greathead (Eng. v. Cc. 
21-—Prasiing ote of suspended bank for goods is. Re- 
ginav. Jarman (Eng. C. C. R.). - lg 
28.—GAMING. Game of skill played for mone or mon- | 
ey’s worth is. w v. Harston (Eng. Q. B. 
29.—Playing at faro; only those who conduct, iiabie to 
indictment; those — merely bet not. Ex parte 
Ah Yem (Cal. Sup.) 519 
90.—INDICTMENT. Neglect to indorse by mistake does not 
Peenyi are ite v. Commonwealth (Va. Sup. 


ES hinds iiss bGdastmelsassccheuehcces As 
me A yoo of; burden of proof; sanity 
presumed. Brotherton v. People (N. Y. App.). 395 


$2.—LaRCENY. Bank bills; statement of denomination 
In indictment sufficient. State v. Hall (Sup. Tenn.), 157 
33,—Value of oy _— its market value. State v. 
Smith (Iowa S 2 
34. “iat what ies will not warrant submission 
Regina v. Hughes (Eng. C. C. R.).. 518 
s4—Mepatn. That member of grand jury who found 
indictment relative of murdered person not ground 
of exception. State v. Easton (Ohio Sup. Com.) 


DRMMSIMACIGUARUR pidG na KOksesheene+ eu sisnbecessee 
ame tt “conclusive preet of, pee required. Pan- 
nel v. Commonwealth (Pa. Su 
37.—Negligence of dece Fee eS con tributing to 
death not defense. State v. Bantley (Conn. Sup.). 
38 —Killing officer itcanty pumgens to arrest is not. 
Anonymous (Tenn. S 
39.—Killing other onome x ~- to ay illegal arrest not 
murder. Potee Btate (Tenn. Sup 317 
40.—One who we attempting suicide “kills another. 
guy st of ; Roast cide. Commonwealth v. Mink (Mass. 


198 


TeCEN Lise. Indictment must set out words of 
libel. Bradlaugh v. ¥. Gosen, (Eng. Sup.). 

Sending through mails; 
communication to D fetittous yame gre by detect- 
ive not violation of Federal law. v. Whittier 
(U. 8. Circ.) (N. C.) 62; (im full).................... 0008 1 


wn 





CRIMINAL LAW-—Continued. 
43.—PARDON. Conditions in, valid and enforceable. 
Arthur v. Craig (lowa Sup.) Gn Sid. atledeedateneies 
44.--PRACTICE. In review of writ of error; making up 
record ; certiorari, when allowable to secure com- 
lete return. Manke v. People (N. Y. App.)..... —. 
45.—Variance; objection of, must be taken before ver- 
dict. Commonwealth v. Kressler (Phila. Q. Sess.).. 
46.—PRIVILEGE. Attorney; one testifying on his own 
behalf need not disclose communications to attor- 
ney. Duttenhofer v. State (Ohio Sup. 


47.--PRIZE FIGHT. Srnteees 0 * » Xen to Fight in gloves. _ 


Regina v. Orton (Eng. C 
48.—Rape. Connection with pa woman asleep who 
con. him her husband is. Regina v. Young (Eng. 
49. —Evidence; ‘statements of prosecutrix out of court 
admissible toconfirm her testimony. State v. Ken- 
ney (Conn. Sup 
50. an ny: for, of child under ten years, not sus- 
tained by proof of rape of older person; variance. 
State v. Errichson (Wis.Sup.) 
51.—RECEIVING STOLEN Goons. In order to convict for, 
goods must be actually stolen; restoration to owner 
and subsequent delivery to thief for detection of 
receiver render them not stolen. Reg. v. Hancock 
(Eng. C. C. R.) 
52.—STATE LEGISLATION as to crimes committed in other 
States valid. Ham v. State (Tex. App.) (in full)..... 
53.—STATUTE OF LIMITATION need not be pleaded. 


PAGE, 


White v. State (Tex. App.) (N. C.).........-02. ceeeees 442 


54.—SUBORNATION of witnesses, W a? is not sufficient to 
convict. Watson v. State (Tex. App.) 
55.—TRIAL. Evidence must be given in 
prisoner. People v. Green (Cal. Sup.) 
56.—Bailiff in charge of jury being present at delibera- 
ground for new trial. State v. Snyder (Kan. 
I Ep ae, Hy ener 
7.—Challenge ; opinions requiring evidence to remove, 
disqualify juror, Stephens v. People (Mich. Sup.).. 
58.—Challenge. In joint indictment each prisoner is 
entitled to his full number of peremptory chal- 
lenges. Cruce v. State (Ga. Sup.) ... ....... ...... 
59.—Verdict of jury not announced by foreman or jury, 
not legal. Commonwealth v. Tobin (Mass. Sup.) _ 
eee 
60.—Verdict ; paper asking for mercy accompanying, 
not part of. Roby v. State (Ga. Su 
61.—Challenge to jury, what constitutes impartial ee 
rule as to examination under laws of 1873, chap 
“ making court trier. Greenfield v. People (N. 
BUND nnicas. cctgcaeadanigidarcensetseniavcctarapiias gee 
62.—Jury; that non-qualified juror, not objected to, 
mor panel, no ground for new trial (Ind. Sup.) — 


presence of 


63.—New trial will not be granted for absence of cumu- 
lative testimony. 
PD cnckcaccccadquehcs 0f000.00se540ee enensaidsedad sas 
64.—Sentence passed may be modified or enlarged at 
oamne term of court. Lee v. State (Ohio Sup. Com.) 
GW Micsann ceckaaensoies 
65.—Overbearing action of trial court, no ground for 
setting aside conviction. Arnold vy. People (N. Y. 


EE cc ckicdcorecbedi nse abiegs ssettcn: eeehdeh. Sans bens 4 


Commonwealth v. Kane (Pa. s 


18 


16 


66.—Record must show twelve jurors present when ver- 51 


dict is rendered. State v. Myers (Mo. Sup.).. 

—VERDICT. Sargiaanae in, does not vitiate. Traube 

a Bs TID pik oni 60% 0000 shdan vee cepnswecnaed 
68.—WAIVER. Right to be present at argument for new 


trial may be waived. Seveat v. State (Tex. App.)... 398 


69.—WirNness. Husband competent, for State against 
wife, assaulting hima. Whipp v. State oo Sup.).. 
See Conflict of Law, 474; Constitutional Law, 254, 259, 262; 
Husband and A py 357; Infancy, 157 ; Naturalization. 
153; Privilege, 263 ; "Recognizance, 334; Suretyship, 19; 
Pa yment, 198. 


DAMAGES.—For future injury from wrongful acts 
—— Lamb vy. Walker (Eng. Q. B.) 20; (N. C.) 
Frere rr ere terre 
.—Merchandise for market ; delay of, by carrier; meas- 
ure; depreciation in price. evereaux v. Bulkley 
(Ohio SD: iin ndea ane edendukheii nde bi acebasadion abies 

2. Obtaining po — ‘by fraud; ‘measure of. Thayer v. Man- 
ey ( pp.) 

—Usensiite of jury in awarding damages does not 
authorize Court of Appeals to interfere. Litchult v. 
Treadwell (N. Y. App.) 

.--Telegraph message ; company liable only for dama- 
ges naturally resulting from failure to deliver. First 
aa v. West. Un. Tel. Co. (Ohio Sup. Com.) 


a 


- 


ou 


Gl, Gin. ccecaceebenadanea timkicisdads Ubiscetadonascnns 
6.—In personal actions allowed coy to commencement 
of suit. Brewster v. Sussex R Co. (N. J. Sup.) ... 
7.—Consequential injury; railroad company not liable 
for, ‘x Sones road. Struthers v. Dunkirk, 
etc., Ry. Co. (Pa. 
8.—Bond to pay off i. penalty not measure of, but 
cates! = within penalty. Beers v. Shannon 


9.—in ection Mor nestigence, on failure to collect draft, 
amount of draftis. First a Bank of Trinidad v. 


First Nat. Bank of Denver (U. S. Circ.)................ 2 
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DAMAGES-— Continued. PAGE. 
10.—$500 held not excessive for sane trespass. 
Singer Co. v. Holdfodt ([ll. Sup.)..................00.. 
11.—In action for negligence by widow, pecuniary cir- 
cumstances of family cannot be considered. Chi- 


295 


cago, etc., Ry. Co. v. Bayfleld (Mich. Sup.) (N. C.)... 388 
12.—For conversion by agent for issue of unissued cor- 
rate bonds; prima facie par To of bonds. 
est. R. R. Co. v. Bayne (N. ret 75 
See ‘Attorney, 262, 290 : Lease, ‘98; Pivarranty, 322 
DEATH.—Presumed after qeasnne of seven years. 
es, ME, G0, SRLD, «a raceisccaccene-dbas cue seu 516 


2.—Presumption arises from absence of seven years. 
Rosenthal v. Mayhew (Ohio Sup. Com.)............... 338 


DEDICATION.—See Railroad, 122, 171. 


EED.Conveys apparent appurtenances without 
mentioning them. Cave v. Crafts (Cal. Sup.) (N. C.) 182 
2.—Construction ~ os of right to spring. errill v. 


I. Oc MN han ose. 4d aka venncakianedcee 
See USieratin’ 242 ; Forfeiture, 118; Will, 277. 

DELIVER Y.—See Buailment, 518. 
DEPOSIT .—See Statute of Limitations, 337. 
DESCENT .—Husband takes om what wife seized of 

at death. Lane v. eekiness ¢ PAE .s00-6dendes 35 

e Indians, 8. 

DIVIDEND.—See Corporation, 143. 
DIVORCE.—Husband may fix residence, and refusal 

of wife to live with him is desertion. Hunt v. Hunt 


EE 3 BR NE Ie 17 
2.—Charge of unchastity not cruel :- inhuman treat- 
ment. Kennedy v. Kennedy (N. 155 


3.—Adultery ; that one is seen in At house not con- 
= evidence of. Latham y. Latham (Va. Sup. 
TIM dunes de necdnewcebehegeeetinainxinsaih: vaipndbendas 376 
4. a. Sy ; Single cohabitation by wife does not ‘ 
amount to. Kennedy v. Kennedy (Ill. Sup.).. . 67 
See Adultery, 502; Domicile, 116; Real Estate, 397. 
DOMICILE.—Of divorced wife, where husband lived 
when divorced. Overseers etc., v. Overseers (Pa. Sup.) 116 
See Husband and Wife, 456. 
DOWER.—Out of land aliened during coverture; 
widow not entitled to improvements. Price v. Hobbs 


_& ei eerer er 142 
See Election, 2. 
EASEMENT .—Right of drain -_ Ruooymed, 
though drain exists. Doliff v. Bost. & Me. R. R. 
IIIS 4-0. 53.5-0.06400nG Saeacueenamsee, occ curemmatnn B57 


—Lost by non- user twenty years. Pratt v. Switzer 
‘ (Me. Sup.) 
EJECTMENT.—County cannot maintain, to recover 
land dedicated as street. Bay County v. Bradley 
GE SEG sss0 seni skanamiaea: dc ddaosiadsans anawads 137 
See Title, 338. 


ELECTION.—Widow’s election to take legacy in lieu 
of dower under mistake of rights, revocable. Mack- 
net v. Macknet (N. J. Ch.) (N. C.) 2 


EMPLOYEE.—One agreeing to do whole business 
of corporation under pentane, is not. Tehigh Coal 
& Nav. Co. v. Central R. R. Co. (N. J. Ch.) ....... 


EMINENT DOMAIN.—Land of railroad ni by, 
me a —_— by another railroad crossing it. L. 8. 

. R.Co. v.C. 8. & C. R. R. Co. (Ohio Sup. 

ng yar C.) dnt bbs oenhttbkath Deke sed eieksedbehess* 

2. teen: railroad company has discretion 

not to be inquired into as to locating road. Struth- 
ers v. Dunkirk Ry. Co. (Pa. Sup.)................ - 

3.—Right to, derived from State; proceeding to con- 

demn right of another admits his right; horse rail- 

saison en may exercise ; property of cor orations 

subjecte interest in streets of city railway not 
afranchise. Metropolitan Ry. Co. v. hicago, etc., 

= Ss ME MR Diéina skids -Gedmmladedeatelentel at sacle 

See nstitutional Taw, 72, 283; Mortgage, 397 ; Munici- 

pa Corporation, 457 5 Railroad, 171. 


EQUITABLE ACTION.—Rescission of contract 
for mistake ; what are, and what are not , 1 08" 
for relief. Dambman vy. Schulting (N. Y. App.).... 437 

See Action, 456; Will, 503. 

EQUITABLE LIEN, — Vendor of land defrauded of 
payment, has. den v. Barnes (Wis. Sup.)...... 

EQUITABLE RELIED ..tes Fire Insurance, 435. 

ESTOPPEL.—Real estate sold as free from dower in 
presence of — constitutes, as todower. Hart 
De NS CT odintiniddiadsntharcaeodaheaboomnaenss 

2.—Fraud ; one bn aa in perpetrating, may not set 
. up as adefense. Odessa endel (Eng. 


99” 


437 


3. Les to one, not — 4 another, 
cannot be ae 
ST Ol TE Din nccnss cxsasstapesscesanpencseasee 

4.—One leaving AS ase assignments with another 
who alters and forges 7 not pons by trans- 
fer. Eatonv. New En = 1. Co. (M (Me. Sup.)......... 
5.—One participating in i an act of corporation can- 


| 








| FIRE INSURANCE,—Condition 





ESTOPPEL—Continued. 
not set up ultra vires. Franklin Co. v. Lewistown 
Kene6, CHER: BERD.) oo 0c .ccc cececccccecescce196uceneeneee 
6.—Owner of chose in action may not deny title in 
bona fide assignee of one he has given apparent title. 
Combs vy. Chandler (Ohio Sup. Com.)...........eee00 358 

7.—Railroad aid bonds; certificate of assessors as to 
compliance with law not conclusive on town. Town 
of Springport v. Teutonia Sav. Bk. (N. App.) .... 406 

8 Vendee of land on foreclosure for purchase money 
cannot dispute title of vendor, though insolvent. 
Peters v. Bowman (U.8. Sup.)... .....-.csseeeeeens 

See Bailment, 71; ¢ Sonabibubtonat ‘Law, 277; Corporation, 

197; Federal Courts, 313; Fire Insurance, 259; Former 

AC djudication : ; Life insurance, 439; National Bank, 379; 

Partnership, 117; Recording Officer, 233 ; Voluntary Con- 

veyance, 276. 


EVIDENCE.—When parol, admissible. 
‘S§ wring (N. Y. App.) 
-rivileged communications ; statements made to 

one not attorney appearing in Jue, 5 court, not. 
McLaughlin vy. Gilmore (Ill. App.) (N. C.)........ ....+ 
3.—Proof of genuineness of signature ; —E witness 
may state; what admission allowable. Hardin v. 
Stevenson (N. Y. App.) 


PAGB. 


516 


Whiton v. 


4.—Presumption in favor of written instrument; one 
attacking aan burden of proof. Howland v. Blake 
CUT, Wg MD Pinon sin. occseesnengsses epee ssencaummetenaenen 396 


See Adultery, 502 ; Contract, 75; Death, 338; Divorce, 376 ; 
Fire Insurance, 298 ; Negotiable Instrument, 279; Patent: 
476; Privilege, 263; Statute of Limitations, 59. 

EXCISE LAW.—See Mandamus, 336. 

EXECUTION.—See Attachment, 357. 


EX EMPTION.—Non-exempt property cannot be 
converted into exempt. Burton v. Webb Gane. 
Sup.).. see 


See Bankruptey: Constitutional Law, 431. 
EXPERT TESTIMONY —See Fire Insurance, 298. 
EXTRADITION.—Rendition of fugitives between 
States of Union under Federal law; governor 
of State has no discretion but to surrender if proper 
onee, made. Compton y. Wilder (Ohio Cin. Sup. » on 
CER. FED. ccscce snccsncasotdnednqnngesbtes. Snes oneeeeen nee 
2.—Rendition between States of Union ; State laws pro- 
viding for examination ot gasten 20 demanded, valid. 
Ex parte Butler (Pa. Com. PI.) (in full 


FALSE IMPRISONMENT .—Justice of the peace 


using warrant without jurisdiction, liable for. 
Truesdell v. Combs (Ohio Sup. Com.) ...........+.+4. 
See Judicial O. cer, 11. 


" FAM ”—Does not include wife. Re Hutchinson 
C.D.) 37 


ts. (Eng. 


FEDERAL COURTS.—Jurisdiction of, over for- 
eign corporations; corporation doing business in 
State making provision for service of process on 
such corporation estopped to 9 | being inhabitant 
or found in State. Albright v. Empire Transport 
Co. (U. 8. Cire.) (in full) 


in policy limit- 
ing time of action valid, when injunction does not 
stop time running. Wilkinson v. First National Ins. 
Cd: Fo MBIA) 5... 00ggi0sk00- cocteaneenas cbeieaeeeee 
2.—Condition in policy. Title by deed does not imply 
necessarily fee simple; mortgage paid though not 
discharged from record not incumbrance ; policy 
on building and contents divisible and breach of 
contract as to incumbrance on building does not 
invalidate as to contents. Merrill ¥. Agricultural 
Beam, Ga. Gs Ee BOD). 06 . kc 0008500014) gensaneneetnaes 
3.—Occupation. Non-occupation by night not aban- 
donment wrote policy. Gibbs vy. Continental Ins. 
On. Gh. TF. Gad. veces. ccsnce icocensegassqceukann ee 
4,—Conditions ony ner as to occupation; consent of 
agent a waiver; proofs after loss; “ forth with,” 
means in reasonable time ; returning roofs without 
objection ; waiver. Palmer v.St. Paul Ins. Co. (Wis. 
BAP.) 0.0.00 .ccccce+vccescccveccseceseseoessosossessugesmess 
5.—Insurance company paying loss conned by negli- 
gence of third party subrogated to rights of — 
against wrong-doer. Connecticut Ins. Co. v. Erie 
Bativead Oo. (XR. 3. AMD... cccscccse seenctacesun ie 
6.—Statements as to care of insured property made 
warranties are continuing and if not kept true 
avoid policy. Blumer v. Phoenix Ins. Co. (Wis. Sup.) 

ES RR et eer 
%.—Condition as to occupation of promert must be 

strictly complied with. Poor v. Humboldt Ina. Co. 
(aad. Bie.) GN. G.).....00.5.5 0,» 00005scegnenmne 243 
8.—Agent to insure has no 

insurance after policy is issued to insu 

sasoit St. Co. v. West Ass. Co. (Mass. Sup Ds 
9.—Agency. What sufficient evidence of; pe Ata of 
company filling out blank application ; insurer not 
bound by unauthorized statements a and 


in gush 
Mowry v. Rosendale (N 
Diacdwstoece dane: sakbemauieneen toessbebhens seoaaniee 


ower to cancel or change 
257 


company cannot set up breach of warran 
statements ; estoppel. 
App. 
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FIRE INSURANCE-—Continued. 
10.—Whether non-occupancy of buildings increases haz- 
ae of fact for jury; expert testimony, 
whether admissible or controlling in such cases de- 
—_ on case. Cornish vy. Farm Build. Ins. Co. (N. 
DAB ods 6nsceseh tebb oneness ccsbsescsccesens seve cene 
11.—Insurance for benefit of mortgagee; uption to re- 
build, exercise of, raises contract enforceable by 
owner without making mortgagee party. Heillman 
v. Westchester Ins. Co. (N. Y. App.)...............+-+ 
12.—Equity may reform insurance poiicy and correct 
mistake after loss. Snell v. Atlantic Fire Ins. Co. 
(U. 8.Su up.).. 
na Constitutional Law, 250; Corporation, 236. 


FIZTU RES,—Landlord and tenant; tenant erecting 
xtures and taking lease for new term without re- 
serving fixtures not entitled to them. Watriss v. 
First Nat. Bank (Mass. Sup.) (N. C.) 222; (in full)...... 
2.—Manure made on pd pe to belong there as 
between mortgagor and mortgagee. Chase v. Win- 
EG dna sebeasbistccksadecenssece-cece 
See Lease, 351. 


PO Rerestment not per — Ac — for, discontinued on 
agreement not 
Odell v. Hoyt ( p.). 

2.—Sale; iene oe Se aser not liable for deficiency 
on resale — on different terms Riggs v. Pur- 
sell (N.Y. App.). Palas Aehih ehh eR adihe Ribinn aka boebawus 

3.—Sale at; entire ‘premises should be sold together 
when for the interest of all concerned. Hill v. 
Farmers’, etc., Bank (U.S. Sup.)... . ............00 
See C ‘onflict of Law, 0; Estoppel, 516; Mortgage, 397. 

FORFEITURE.—Conveyance to church on condi- 
tion of not renting or Someng pews: sale of church 
not violation of condition. Woodworth v. Payne 
(N. Y. App ) 


FORMER ADJUDICATION. — One entitled to 
office not bound by litigation between others as to. 
People v. Murray (N. Y. App.) 

2.—What is not; order made on motion does not always 
conclude party. Riggs v. Purse 

3.—Decision on awe not involving merits not. In 
re Spelman (N. Y. : 

4.—Malpractice, recov me of physician for services bars 
actionfor. Blair v. Bartlett (N. Y. App.) 

See Officer, 118. 

FRANCHISE. —To lay gas pipes in street can be 
Siey — by State alone, and is exclusive. Jersey 

as 


Co. /" Dwight (N. J. Ch.) (N. ©.) ..........0.- 
See Eminent Domain, 517. 
FRAUD.—See Pleading, 39. 

FRAUDULENT CONVEYANCE,—Transfer by 

debtor without consideration is. Caller v. McNab 
snk Cl ein aas ahcameinwnenachecan noes ! 

2.—Husband and wife; alimony; when voluntary con- 

veyance to children not void. Lockwood v. Krum 
(Ohio Sup.) . 


PAGE. 


278 


8 


35 
See Bankruptcy ; Consideration, 421; Voluntary Conveyance. 


G G.—Playing game of skill for money is. 
v. Harston (Eng. PP nidehshabe: mnenddnkenetertas 


GARNISHMENT.—See Constitutional Law, 397. 
GAS PIPES. -See Franchise, 2. 


GIFT. --For benefit of third party may pe 1 sepa by 
onor, 
2.—Donatio mortis causa.— Of check oo a’ ‘not 
transfer of money if not presented to bank before 
death. Simmons y. Cincinnati Sav. Soc. (Ohio 
Sup ) (N. C.) 1 
3.—By one expecting to die in recompense for services 
is not donatio — mortis or revocable. McCarty v. 
eis en otcnanciek abit ktadne te 
4.—Causa mortis ; in Abeaeees to donee of bank soot 
cate of deposit not to take effect till after death, 
not valid. Hassell v. Basket (U.8. Circ.) (N. C.) 
5.—Of savings bank deposit; depositing in trust for 
donee in savings bank is. Martin v. Funk (N. Y. 


Grenier v. Leroux (Queb. Ct. R: 19 


eR RE REN a ar 451 


ly = bank deposit in trust for donee, not. Stone 
VT. Beep Claas. Bap.) (Hh. ©.)...cccccccccccccsccecces 
GOOD WILL.—See Partnership, 18. 
GOVERNMENT CLAIM—Act of Feb. 26, 1853, 

forbidding assignment of, applies only to pomatery 

assignments. rwin v. United States (U. 8. Sup.).. 

See Assignment, 436. 

GUARANTY.—See Suretyship. 
GUARDIAN.—Special one cannot speculate with 

— to ward's property. In re Spelman (N. Y 

CE ios iittiseseGe Siete ened etmdnimbheccncn chs 


See Former Adjudication, 318. 
S.—Will not lie to release juror 


COR. 
sro ay COR or contempt in by yy to serve. 
oodin (Mo. Sup.) (N. C.) 343; (in full).. “ 


° Pe noe not include widow. (Ill. Sup.) (N. c. 


516 


431 
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HIGHWAY-—Railroad obstructing; statute of _limi- 
tations no defense to action for obstruction. . M. 
. Co. vy. Com. Greene Co. (Ohio Sup.) (N. C.).... 
2.—Dedication ; selling lands with reference to mee on 
which streets are laid down is, of streets. Clark v. 
City of Elizabeth (N. J. Sup.).. 
3.—Public have no right to omiag on the side ‘of. for 
public watering trough. Town of Suffield v. Hatha- 
way (Conn. 
4.—Towns have no control over; highway officers not 
agents of town. People v. Auditors of Esopus (N. 


___S See RR II as ene eg 175 


Wc c6nxgtinsdabinesceennoaceaane.abemme cimade-wthe 260 


5.--Railway company occupying under condition of 
Recetas sue. liable for 4 bom caused by negligence 
of thir 


party pagirnerine- McMahon vy. Second 


Ave. R. R. Co. (N. Y. App.) 


+ 
See Negligence, 382; Mortgaye, 397; Railroad, 158; Muni- 


cipal Corporation, 477. 

HUSBAND AND WIFE.— Contracts between; 
conveyance by wife for husband’s use, must be shown 
voluntary. Darlington v. Darlington (Pa. Sup.).... 

2.—Husband may sue for earnings of wife in absence 
of her election to hold them under statute. Birk- 
beck vy. Ackroyd (N. Y. App.).. 

3.—Wife living separate from husband on sufficient in- 
come paid her by him, cannot pledge I ened s 
credit. Eastland v, Burchell (Eng. D.) 

4.—Husband may select home, and re usal to support 
wife elsewhere not breach of = wed pvedene of 
family. People v. Pettit (N. Y. 

5.—-Domicile of wife follows that rr ieshisatt “‘Ken- 
moty 7. BonneGy (11. Bap.) ....0cc.ccccccccccccescocscce 

See Action, 474; Descent, 35; Fraudulent Conveyance, 35; 

Jurisdiction, 358; Marriage. 


ICE.—See Title, 128. 

INDIANS.—Maintaining tribal relations not subject 
tu jurisdiction of United States; those not so are 
as other citizens ; y ae follow status of anes 
Ex parte Reynolds (U. 3. Dist.) (in full).. ‘ 


| INDORSEMENT .—See Negotiable Sutpenndiel “493. 


INFANCY.—Father may relinquish to child his right 

to services. Brown y. Pyle (Pa. Sup.) (N. C.) 
2.—Sale of infant’s remainder may be authorized by 
court. Jenkins v. Fahey (N. Y. App.) 

3.—Infant liable for torts and over to surety ‘in crimi- 
nal prosecution for. Dial v. Woods (Tenn. Sup.).. 

4.—Temporary custody in discretion of court below, 
not reviewable in Court of Appeals. Matter of Welch 
(N. Y. App.) 

INNKEEPER..—Liable for goods stolen from quest, 
such as watch, mouey, diamond pin usually worn ; 
intoxication of guest no defense. Walsh v. Porter- 
GD Gs. Dina 6s kcccecscmncenscsnnte s0cc cercecsccns 
—Not liable for loss through negligence of guest. El- 
Ce BSD fsa cc ddacnsccsmicccn sonnet 

INSURANCE.— See Constitutional Law, 403; Fire 
Lusuraiice ; Life Insurance; Marine Insurance ; Re- 
ceiver, 112. 

INTEREST .—Change in legal rate does not affect 
existing contracts. Mowry v. Shumway 
GD. nck otaewcnksmeennes 

otha tenaal ties payable on happening of future event 
does not run till the event, Wheeler v. Ruthven 
(N. Y. App.)... 
3.—Contract rate of, recoverable up to judgment. Paine 
v. Caswell (Me. Sup.) 
4.—Kate stipulated attaches to contract, and follows 
into hands of assignee. Gabel v. Erie Savings Bank 
(Pa. SUP.).. 2 essences eee cere ness cern eeenseetases aeceee 
See Municipal Corporation, 336 ; Partnership, 39. 

INTERNAL REVENUE.-—See Contract, 262; Prob- 
able Cause, 436. 

INTOXICATING LIQUORS.—Suale of, to minors, 
delivery to minors by liquor-seller on order of 
one treating them, not. St. Goddard v. Burnham 
(Mass. Sup.) “(N.C ) 


INTOXICATION.See Contract. 


JUDGMENT .— Restriction of modification on ap- 
peal ; when conclusive ; entered subject = a of 
new trial. Wayland v. Vau Vores (N. Y. 

See Chattel Mortgage, 17 ; Jur Fiction, ‘SIT. 


J UDGMEN T.—See Mechanics’ Lien, 477; Partnership, 
JUDICIAL OFFICER.—Not liable for erroneous 


sentence to imprisonment. Lange v. Benedict (N. 

Ve. App.) Ger GMM. ....cccccccccs coccccocccscsescescoee 
JURISDICTION.—Courts of a country will not exer- 
cise, over property of a foreign sovereign. Vavas- 
seur v. Krupp (Eng. App.) ..... 
2.—When Federal courts have not, “of suit by creditor 
of bank against stockholders. Godfrey vy. Terry (U. 

Ot SE on cs icen i chdaah, aoadeiedsnianssod tack mail 
8.—Court | has not, of foreign administrator. McGraw 
¥. Irwin (Pa. Sup.) ......02 .cccccccccccccccccses cesses 


116 


298 


157 


376 


(Conn. 
1 
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JURISDICTION—Continued. 


4.—Surrogate’s court has, over foreign sprenter eng 
assets in State. Beers v. Shannon (N. Y. App.). 
5. “nee national banks, State court has, of ac ‘tion 
or. 
6.—Brooklyn city court; mere appearance of defend- 
ant when no jurisdiction does not give; interposi- 
tion of demurrer . oe withdrawn not waiver. 
WROGKOGE ¥. B00 GH. FT. ABD) 2... -ccccccccccccccscce 
7.—Special guardian, Supreme Court has, over one ap- 
a by county court. Ia re Spelman (N. a 
DE Senki nked 666054 bbners 0. endddnnemeddedsdsabenein «s 
8.—In matrimonial suits; no service in action te 
restitution of marital rights will be ordered out of 
jurisdiction. Firebrace v. Firebrace (Eng. P. D.).. 
9.—Of court rendering judgment sued on may be in- 
quired into; personal judgment without, fnvalids 
judgment on judgment note not due invalid. Syier 


v. Corl (Ohio > DUT cwésks esta sndeakmemaededs 3 


10.—Equity courts have, over municipal corporations. 
Place v. City of Providence (R. 1. Sup.) 
11.—Federal, cannot enjoin action in State court against 
Federal marshal for taking goods on process. Evans 
v. Peck (Ind. Sup.) (N. C.) 
2.—Of Federal court; when dependent on citizens’. ip 
that must be shown; averment of residence does 
not show; amendment to } leadings showing,  . 
allowable. Robertson vy. Cease (t". S. Sup.) (in full).. 
13.—Federal court has not, over ection by creditor a. 
bankrupt for property conveyed by him fraudu- 
lently. Glenny v. Langdon (U. 8. SUD)... « Eh 
See Bankruptcy ; Constitutional Law, 277; Federal Courts, 
313 ; Indians, 8; National Bank, 62; Removal of Cause, 
120,” 353; Surrogate, 336; Trade-mark, 140. 


JURY.—See Constitution! Law, 431; Habeas Corpus, 343. 


JURY TRIAL,.—See Constitutional Law, 25 


LABORER. — Assistant chief engineer of railroad 
company not. Brockway v. Innes (Mich. Sup.)..... 


LEASE,--Subsequent legislation impairing value of 
leased premises; tenant must bear loss. Newby v. 
ee Oa 8 rere ee ae 

2.—Surrendered by operation of law; fixtures must be 
— in reasonable time. Moss v. James (Eng. 
Dados cccvcece 00. cess cccccscescccesssecosevece esccece 
3.—Teuure as to time controlled by intervals in pay- 
ments when no time of letting mentioned, also 
length of notice. Stiffens v. Earl (N. J. Sup. ) (N. C.) 
4.—By charitable corporation for more than 21 years 
voidable. Governor’s Mag. Hosp. v. Knotts (Eng. 
App.) ...- 
5~Levenans not to use house as ale house or beer 
house violated by saie of beer not to be drunk on the 
premiees Bishop of St. Albans v. Battersby (Eng. 


6.—Surrender accepted does not cancel liability ‘for 
taxes and repairs agreed by tenant to be made. Roe 
v. Conway (N. Y. App.) 
7.—Letting land forsingle crop on shares not. 
v. Rhea (Ark. Sup.) 
8.—Under lease by mistake for longer time than |: ‘ase, 
covenant in, for quiet enjoyment vives sub-lessee 1:0 
action for compensation on ee against 
lessee, Bosley v. Bosley (Eng. Ch. D.) (N.C 
9.—Tenant assigning lease of premises to be aed ‘for 
one purpose relieved from liability for rent by assign- 
ment by assignee to another for achanged use by 
the consent of the landlord. Fifty Associates vy. 
Grace (Mass. Sup.)......... 
10.—Fixtures; tenant placing fixtures on premises and 
renewing lease without reserving fixtures may not 
remove during time of renewed lease. Watriss v. 
First Nat. Bank (Mass. Sup.) (N. C.) 222; (in full... 
11.—Untenantable condition of premises no defense to 
action for rent. Wheeler vy. Crawford (Pa. Sup.).... 
12.—Taxes; improvements on property under public 
health act not under agreemeat to pay all taxes. 


NE I ain ania tiecnis cibtend ahs aeuniane conte ee hes 


13.- -Surrender ; = sufficient to bar rent. 
Wheeler (N CG. P.) 

14.—Entry under ‘a lease for five years creates tenancy 
from year to year; surrender by speaniies rent from 
co-tenant. Loughran v. Smith (U.S. Sup.) 

15.—Damages from failure to repair, must be immediate 
one pegeery result of breach. Nemelty v. Naylor 


( 
See Assignment for Oreditors, 47 4; Contract, 497; Cove- 
nants, 233; Merge. , 237; *Suretyship, 295. 


LEGACY .—See Interest, 279; Will. 


LIBEL.—Republication by another of defendant’s 
statement ; defendant not liable for special damages 
must be pleaded if not Fed xe. 


(Wis. Sup.) (N. C.) 102; (Abst.) 136 ; (in full) 


2.—Reports of preccadtog - courts pebetinasa. McBee ~ 
1 


vy. Fulton (Ma. App.) (N. 
3.—Distinction between libel and slander; statements 
tending to deprive plaintiff of public confidence, 
etc., or to expose to contempt, etc., actionable per 
se. Tillson v. Robbins (Me. Sup. )(in’ GH <0 sseéccee 


Gough v. Goldsmith 
oy 


PAGE. 


- 180 


litz v. Columbia Nat. Bank (Pa. Sup.) (in full) 231 


358 


ord 
“e 


138 


162 


. 351 


438 


498 








-— 


LICENSE.—Grant of right to take ore from mineis 
not exclusive, and confers no right in ore. 
v. Trotter (N. J. Ch.) ( ) 

2.—What will constitute; negtigence. Thayer v. Jarvis 
(Wis. Sup.) 

3.—To lay water pipes in land not an incumbrance. 


Sisk 


Wilkins v. Irvine (Ohio Sup. Com.)............++-+-0++ 338 
LIEN.—Secret lien by landlord on crop to bes wn by 
tenant void as to execution creditors. ttiugs v. 


WONG CEM. Beg). 206 ccccccdecscp teas caccceteshoneieeans 
See Attorney, 476. 


LIFE INSURANCE —Business of a franchise ; mu- 
tual benevolent associations ae allowable. State 
Vv. Litizeus, etc., Assoc. (Mo. pp. 
—Misstatement as to age not pon mk does not 
*tlate Epes v. Ariington Mutual Life Ins. Co. (Va. 
SS errr < 

3.—Insurable interest ; uncle has none in noguew s life. 
Singleton v. St. Louis Ins, Co. (Mo. Sup.) (N. C 

4.—Policy for “legal neirs”’ vests Ty - widow. 
Gauch v. St. Louis Ins. Co, (Il. Sup.) (N. 

5.—Conditions avoiding policy; non- hh of P 
mium on time dves; local agent may not establish 
custom nullifying conditions of policy. Lewis v. 
Pheenix Ins. Co. (Conn. 

6.—Waiver of notice of death; what constitutes wager 
policy; when = favor of sister of insurer is 
we peg v. Massachusetts Life Ins. Co. (N 

DE). coc cece cosesesesece- sesesces £666. .666 6600880 
(f 7.—Mutaal aid society ; regulations forfeiting right to 
payment of sum to member's family after death 
on failure to pay assessn ents Linding on members. 
Illinois Masons Soe. v. Baldwin (Ill. Sup.) 
8.-—-Estoppel ; failure to pay premium induced by act of 
company does not work forfeiture. Union eapesing 
Co. v. Bernard (Ohio Sup. Com.).. 


WIND, . os. <cnsocsagauts caus 1 


+)..-. 108 


439 
See Constitutional Law, Ht Corporations, 236 ; “Vitra 


7ires, 


LOTTERY.—* Playing policy ;” violation of statute 
giving action for double amount lost against dealer. 


Wamsmeon v. Gl CM. T, Bed... .0<55.05006-03-a58 fone 118 


2.—ILlegal lottery ; one entamant by laws of another 
State illegal here; action under 1 R. 8. 667, § 52, lies 
against principal who sells by agent; not limited by 
Code, § 96, to one year; actions for successive sales 
may be united. Grover v. Morris (N. Y. App.).... 
LUNACY.—Claim of asyluin for maintenance of 
lunatic cannot be paid by committee f:om his estate 
after his death. Re Marmon’s trusts (Eng. App.).. 


MALPRACTICE.—See Former Judgment, 475. 

MALT LI QUOR.- -Leger beer is. State v. Gunp- 
bell (R. [. Sup.) 

MANDAMUS.—Lies to compel county to levy tax to 
brs bonds when statute for issue of bonds author- 
zes s*0 ~ pay. United States v. Jefferson County 


GA < v.05: 0:0benune osnneichh, Sales nen) eaten 
2.— . A not lie to enforce mere contract obligation. 
State v. Repub. Riv. Bridge Co. (Kan. Sup.)....... 


3.—Will not lie to compel overseer of poor to prosecute 
suit —— commenced, Nyse} under excise 
law. People v. Leonard (N 


MARINE COURT.—See Appeal, 498. 
MARINE INSURANCE... Company liable for re- 


pairs and also for average chaiges for salvage. Lohre 
vy. Atchison (Eng. ~ 


MEBs 0s 003000000b0e sehen ane 
2.—Company not liable for loss during deviation from 
ro:ite agreed upon. Wingate v. Foster (Eng. App.).. 
3.—Constructive total loss encitles to recovery as in 

case of actual total loss. Kaltenbach v. McKenzie 
(Eng. C. P. D.) 
4.—Abandonment of cargo to insurers not an abandon- 
ment of freight; to recover without abandonment 
loss of vessel must be actual ai! total; rule as to 
ee ent here. 
Co. (N. 
5.—Suing and favoring clause ; repairs ; insurer liable 
fer, though they n.ake © esselmore valuable ; salvage 
a when allowable ohre y. Atchison (Eng. 
BID sc cccccccce 02065060 5000000006006008.560- onseneeeenee 


MARITIME LAW.—Classification of ship in char- 
ter-; arty a warranty of class. French v. Newgass 
(Eng. App.) 

2.—Salvage ; services rendered by putting hands on 
board of Vessel infected with yellow fever; amount 
of award. The Skiblarder (Eng. P.& A. ». 

8.—Salvage contribution; ship-owners not liable for 
life saivage in cxses where no property belonging 
toe 3 is saved. Cargo ex Sarpedon (Eng. P. 

arty ; ship powented from loading at port 
of receiving cargo, by act of foreign government, 
not breach of. Cunningham v. Duner (Eng. App.). 

5.—Salvage; one setting another salvorin motion en- 


4.—Charter- 


-- 27 


. 156 


. 397 


156 


Hubbell v. Great Western Ins. 
318 


57 


titled to ‘compensation. The Sarah (Eng P. & A. D.), 138 
6.—Collision between vessel moving and one at rest: 
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MARITIME LAW-—Continued. 


moving one prima facie at fault. Hall v. Litite (U. 


TG ciksdsctencésencevgns done pece seed sees 
7.—Charter-party, Soumpvastine oti ;* dispatch money.’ 
Laing v. Hollway (Eng. App.)............---+--.5 «+s 


8.—Owners of vessel are li ial in 7 solido for its debts. 
Robinson vy. Stuart (Me. Sup 

9.—Salvage ; where freight on pal ‘is received after 
salvage service, freight men. 9 They Hubbell 
v_ Great West. Ins ®Co (N 


PAGE. 


Ave.) Lr a For 318 
10.—Power of ship’s husband ; het has lien for advances; : 


when check by him not recoverable from mortgagee 
of shares 4 8 ip held by husband. Benyon vy. God- 
den (Eng. A pp. 
11.—Consignee liable to rote though prevented 
from discharging ag , —. “4 other con- 
5 ees. Porteus Vv atney (Eng. App.)... .......... 
ortgage ; ; mortgagee cannot exvent vt chartered 
to sail to ‘enforce mortgage if voyage not pred 
dicial to security. The Maxima (Eng. P.& A 
13.—Owner of vessel offered for freight must see thet 
she is seaworthy and suitable, and _— keep in re- 
pair. Work v. Leathers (U. 8. Sup.) 
14.— Assignee of bill of lading bound 5 | conditions of 
charter- party included therein. orteus v. Wat- 


ney (Eng. App.) 

1. “Collision ; vessels meeting ; general rule as to, not 
always to be followed ; not negligence ore to 
= e course. Cooper v. East. Transp. Co. (N. 

16. <i of lading; ship-owners liable on bill s‘gned by 

; exception as to perils does not relieve from 
Habliity fo for — — 
(Eng. é 

MARRIAGE. wr agethene oli with statute ‘regula- 
tiovs does not tnvalease unless statute so declares. 
Meester v. Moore (U. Sup. 
2.—By fraud voidable a. at election of party de- 
frauded. Tompert v. Tompert (Ky. App.) (N.C ).. 

3.—Between residents of State who - ‘outside of State 
to enter into, and return, governed by laws of State 
as to validity . Kinney v. Commonwealth (Va. Sup. 
App.) (in full 


4.— 
ground for declaring null. S.v. A. (Eng. P. D.) 

ee Consideration, 421; Divorce: Husband ond Ww, ife. 

MARRIED WOMAN.—May sign as surety on ap- 


yap 3% form of action. Woolsey v. Brown (N. 


ee SY by: 8 ‘certificate of acknowledgment by, 
when not conclusive. Darlington v. Darlington -. 
MRSD0N60066060060200 sederccespe-coe seescresces 
MASTER AND SERVANT.—Not negligence as 
to railway bridge that employee standing o:. top of 
car cannot pass under. Baylorv. D. L. & W. R. R. 
Ses Me MEDD. cncccccsccccacys 
2.—Fellow-servant ; servant subordinate to another 
servant in sane general business, is of superior one. 
Lebie® Valley C. Co. v. Jones (Pa. Sup.) (N. C.) 82; 
(in full)... 
3.—Master liable for negligent or willful act, but not 
for malicious act of servant outside of his employ- 
ment; when character of act question for jury. 
Mott v. Consumers Ice Co. (N. Y. App.) (in full) 
4.—One in charge of disvatciing trains and designat- 
ing employees to accompany, not fellow-servant of 
employees ; contributory negligence of otber fellow- 
servants does not excuse master. Booth vy. Buston 
& Albany R. K. Co. (N. Y. App.) 
5.—Fellow- cepventas those enmtens on different work 


Le with no structural defect, no 


DAP Kabbes de bredsees segs Keescesceccnsess 4) 


—_— v. eee 5 


a 


210 


98 


for same general purpuse are. Charles v.Taylor (Eng. ; 


App.) (N. C.) 108 ; (in full) 
aster must furnish safe machinery ; projecting 
‘bolt on cars ; notice to master of obvious defect not 
necessary to ‘make liable; when knowledge of em- 
popes not implied. Wedgwood v. Chicago Ry. Co 
(Wis. du 
.—Master not ‘liable for servant’s acts outside of scope 
of omplorengnt. Towanda Coal Co. v. Heeman (Pa. 
Sup.) 
.—Fellow-servant; one assisting servant voluntarily is. 
Osborne v. Knox, etc., KR. R. Co. (Me. Sup.).. .. 
9.—Defective machiner ; where pa non uses great care 
in selecting, not liable for defect ; reckless or care- 
less contributory act of employe ee yg master 
from liability. Allerton Co. v. an (Ill. Sup.).. 
10.—Vangerous machinery ; master not liable to servant 
knowing of danger and pogeoune to _ Kelley 
v. Silver Spring Co. (RX. I —— ) (in full 
11.—Master not liable to servant njured While violating 
rules; ceasonableness of rules not to be questioned. 
Wolsey v. Lake Shore, etc., R. R. Co. (Ohio Sup. 


. 


a 


ao 


Com.). ....-.. 
12.—Master liable to servant for his own negligence and 
for negligence of superior servant ; fellow-servants, 
cngneet and brakeman on train are. Pittsburgh, 
etc., R. R. Co. v. Lewis (Ohio Su 
1B. —Servant accepts usual risks o employment; con- 
tributory negligence of one run over by train run- 
ning at cnuseal speed for the jury. Schultz v.Chicago, 
etc., Ry. Co. (Wis. Sup.) 
14.—Fellow-servant ; employee of railroad company rid- 


a re 358 


g 
x 





MASTER AND SERVANT—Continued. 


engineer oftrain. Kumler v. Junct. R. R. Co. (Ohio 





PAGE. 
ieg on train he assists in loading and unloading is, of 


Ws Sh Psu decgnncensctdncendarecdtenctanconesstae ete 338 


= Negligence, 423. 


MECHANIC’S LIEN.—Personal judgment not al- 
lowed when sie tes Fogarty v. Wick, Jr.(N.Y. 

| Sara eee dendawaid os 

ME ERGER a .. does not occur. N. J. Ins. Co. 
EC. EN aac: sccaacnbeh> snseeasseenane 


2. ot. buying fant and mortgage ; taking land in 
name of oue and mortgage in name of another no 
merger. Scott v. Webster (Wis. Sup.) 


3.— Lease is not merged in pnperformed contract of sale. 


Bostwick vy Frankfield (N. Y. 
MINING.-Injury t» lessor phe. from. proper 
working by ad. kv. Eooust Mt no ground of action 
by lessor. Frick v cust Mount. Co. (Pa. Sup.).. 
License, 3 
MISNOMER. —In be against county not objected 
to, no ground for reversal of judgment. Anthony 


v. Bank of Commerce (UT. 8. Sup.)..............ceeseee 4 


MISTAKE.-—Negligence oe not bar action for. 
Divine v. Edwards (Ill. Sup.) .. .... 2 .ssee-eeeseeee 
Election, 2; Lease, 162. 
MORTGAGE.—Assumption ; fsilure of title to land ; 
when defendant not evicted no defense. Parkin- 
— Ss Oe! Oo eee 
2.—Of machinery to be fr. a placed on premises 
not valid to convey title when acquired. atham 
SSO ty Ok kaka ttacses etek eacceshine 50 
f3.—Title to mortgaged property is in mortgagor: deed 
absolute with reement back to reconvey on pay- 
ment of specified sum coustrued as a mortgage; and 
not affected by subsequent agreement not altering 
the relation of the parties. Bronkm»n v. Jones 
sic cxcntas sateneenedinstendes -aenewenseke case 
4.~Equitable mortgage ; what constitutes; invalid 
mortgage on performance of valid agreement for 
mortgage ; subsequent execution of valid mortgage 
= — of equitable one. Payne v. Wilson (N 
5. = tion of, must be to one liable to pay mort- 
gage ton e available t to mortgagee. Wise v. Fuller (N. | 
6. Bonk ang of, by grantee of mortgagor ; are aces © 
liable to holder of mortgage. Urquhart v. Brayton — 
Ce. & Ga) Ge, CSUs Oe PE... vice seas cccnncsoccs. 
7.—To secure different notes, priority governed by ma- 
turity. Winters v. Franklin Bank (Ohio Sup. Com.) 
8.—Order of sale at foreclosure ,gor erned by State stat-— 
ute. Orvis v. Powell (U.S. Sup.) 
9.—Lien of mortgage remains on land condemned for 
ow. Warwick Inst. v. City of Providence (R. I. 


8 


See Rois, 476; oo. 1,516; Fire Insurance, 395; Fore- 
closure, 278, 4 ational "Bank, 439 ; Suretyshi p, 179, 
199; Reed, 469. 


MUNICIPAL BONDS. — Recitals in, that statute 
authorizing issue was complied with, renders valid 
in hands of but fide holder, notwithstanding irreg- 
ularities; pendency of suit involving validity not 
notice to bona fide purchaser. County of Warren v. 
Marcy (U. 8. — TR BEE LER ee FIN 

2. —— issuing, bound by recitals as to bona fide hold- 
ie A..tonio v. Mehaffy (U.S. Sup.) 
3.—Rallroa aid bonds, conditions of subscription, 
change of conditions at election subsequent to one 
cempertenna jane of bonds, ultra vires and void. 
Mid. R. Co. vy. Supervisors, etc. (Ill. Sup.)........ 
4. Conditions of, not alterable by State lew: tax for 
collection of, ‘compellable by mandamus. vanes 
States v. Jefferson County (7. &. Ci80.)....0...00. ose 


MUNICIPAL CORPORATION. “t -- 
on contracts made for its benefit geley v. 
ty of Brooklyn (N. Y. Brooklyn City Ct.) (in full).. 

2 e +4, railroad company occupying, may be held 
liable for repairs; that lot owners liable does not re- 
lieve; ao of public fuuds of city to re oie, 
te City of Oconto v. Chicago Ry. Co. ( 

ty liable for injury from, when neg- 

Dooley v. Meriden (Conn. ~-.) . 


3. a sidewalk, cit 
ligently permitte 
ile SEM brcd.. prensa nnebhsuensccntice coed asehaia aabitebhes 

4.—Not liable to property owners for damage done os 
a grade of street. Fellows v. New Haven (Conn. 

ps as pases son buses saocrehsspecsensascacussese se 


5. —tianes impose tax on water company under . 
ew 


to regulate laying pipes in streets. City o 
Haven v. N. H. Water Co. (Conn. Sup 
6.—Construction of charter of Hartford ; appointment 
of officer to be by ig = Ang of common council; ma- 
jority of quorum sufficien State v. Chapman 
(Conn. = PO OR EOL TT AT PAPE 
e for negligence of policeman or fire de- 
Pollock i Louisville, and Gramwood v. 
ouiodiia. (K 


A 
8.—New York A 5 AAs rade may alter charter of; 
charters of, confer no vested rights on cities; con- 


477 


73 


138 


274 


3i7 


58 
97 


119 


157 


93 


176 
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MUNICIPAL CORPORATION—Cont'd. PAGE. 
giegtional law. Demerest v. Mayor of N. Y. (N. 


, * App?) Dads eae eek we bkakicoeswhd..cawe.etearedee 217 
9.—-Not liable for blasting done in street by private per- 
7 without its knowledge sun against its orders. 

br | of Joliet v. Seward (Ill. Sup.)............ 20-008. 75 
10.—Allowing blasting in street St eble for damages re- 
suiting therefrom. City of Joliet v. Harwood (Ill. 

C0 + C0OS0060 cOOC>REC EEOC CEES SECR6OO0E 0+ 60006800 410 


11. a3 not liable for exercise of judicial power by offi- 
sap location of drains. Darling v. Bangor (Me. 

12 m charter of; limitation - ae suits against 
city McGaffin v. Cohoes (N. 

13.— Liable for principal and interest oF “orders bearing 
interest notwithstanding notice interest had stopped 
to one without notice. Read v. Buffalo (N. Y. App.) 336 

14.—Cannot compel removal of snow, by owner of prem- 
ises, from adjoining sidewalk Gridley v. Blooming- 
ee ee OE rae 488 

15.—Negligence ; streets; dangerous awningin, obstruc- 
tion rendering city liable for injury, by New 
York city. Hume v. Mayor of New York (N. Y. or 


App.) 
16.—City of Troy; construction of charter as to adver- 
= for tax sales. Francis v. City of Troy (N. Y. 
| ae 
17.—Appropriation of land by, land abutting street may 
be appropriated for protection of street ; measure 
of compensation. Dobson vy. Cincinnati (Ohio Sup.) 457 
18.—Town not liable for injury on highwa or of 
travelled path. Blake v. Newfield (Me. Sup.)........ 477 
See Action, 496; Constitutional Law, 72, 489; Pissed 
496; Jurisdiction, 397; Negligence, 183. 


NAME. —Initial essential part of. Terry v. Sisson 
CME ..- <ancicaasddotaaesgiav seas akubasdaaueen 52 
NATTace. Nat BANK.—Can be located in but one 
Place. Nat. State Bk. v. Pierce(U.S. Circ.) (in full) 16 
— Usury; may charge any interest te bank allowed 
to. First N at. Bk. v. Duncan (U.S. Cire.).... ....... 19 
3.—Sale by ; to director of corporate stock held as col- 
latteral for loans, when valid. Hayward v. Elliot 
BS CID cc 080440 dmonesdardiewenssnadhen 38 
4. When action for conversion does not lie against; 
purchase by it of its own stock, invalid and vests no 
a oie) transferree. Myers v. Valley Nat. Bk. (U. 
TDnesecé BéhbGCCdOd06 bed 260048 «40068 Rennea dense 
5.—Action for usury by, maintainable in State court. 
Ordway v. Cent. Nat. Bk. (Md. App.) (N. oe 
Also Blitz v. Columb. Nat. Bk. (Pa. Sup.) (N bake 
6.—Right to sue bank for —“y" .~ ee 
First Nat. Bk. (U. 8. Circ.) (in full)................-.. 115 
7.--May not loan on mortgages of real estate; mort- 
gage to president of bank in evasion of law one to 
bank. Fridley v. Bowen (Ill. Sup.) 
8.— —Stoekholder: liability of ; executors and administra 
tors not liable personally. Davis v. Weed (Conn. Sup.) 215 
9.—Stockolder; liability of; trustee to be ——a 
must see as trustee on books of bank; church 
corporation holding stock liable as stockholder. 
Davis v. Essex Bap. Soc. (Conn. Sup.)..........-...--- 216 
10.--Usury; bank taking unlawful interest on discount 
of business paper is. Johnson v. Nat. Bk. of Glovers- 
3. i a Sees ees er eee ee 278 
11.—Deposit to secure performance of contract by third 
party, receipt of, not ultra vires. Bushnell v. Chau- 
tauque Co. Nat. Bk. (N. Y. App.) 
12.—That note was purchased by ultra vires, no defense 
to one liable on. Nat. Pemberton Bk v. Porter 
(Mass. Sup.) (N. C.) 343; (im full)... ...........ccceeeee 367 
13.—Loan to director illegal in amount and rate of in- 
terest; director ne estopped to defend recovery of 
interest. First Nat. Bk. v. Slemmons — Sup.).. 379 
14.—Action by, to pa athe back moneys paid in pur- 
chase of notes on ground that act was ultra vires, 
not maintainable. Attleboro Nat. Bk. v. Rogers 
GI: SDS bas 0520cnense+asandcdontedevans eed: aakeses 
15.—Taxation; construction of statute as to Sta'e; 
statute not intended to curtail an — of taxa- 
tion. Williams v. Weaver (N. Y. 
16.—Not liable for special deposits %. <4 Gites profit 
to bank. Whitney v. First Nat. Bk. (Vt. Sup.) (in 
Sc bans. cvieksio pukaiene taridime tales exeenedwontnaod 471 
See Jurisdiction, 231. 


NATURALIZATION .--Alien not of good moral 
character not entitled to; pardon for crime does 
not relieve disability. Matter of Spencer (U. S. 
SY Ae eS eres 

NAVIGABLE STREAM.—See Taxation, 337. 

NEGLIGENCE.—In use of lands renders liable; 
wire fence. Firth v. Bowling Iron Works (Eng. C. 
WED bos nn 5654 poumcmedies cane cemmedies4m tneh 

2.—Of parent in charge ¢ child, jnoeeal> to child. 
Stillson v. Han. & St. J. R. R. Co. (Mo. Sup.) (N.C.) 122 

3.—Leaving trishtral ob Ct. in fe tea that plaintiff 
was injured by horse being frig tened while unlaw- 
fully traveling Santer, “1 defense. Smidt v. Hum- 
phrey (Iowa Sup. 4. °F OO fe 162 


4.—Respondeat superiv r: cenateganens of contractor 
to do work intrinsically dangerous, renders princi- 





NEGLIGENCE--Continued. 
al liable. City of Joliet v. Harwood (Ill. Sup.) o. 
5.—Gratuitous passenger ; child saparee while wee © 
on street car at driver's invitat on, carrier not re- 
lieved from liability. Wilton v. Middlesex R. R. Co. 
(Mass. Sup. 
6—Contributory negligence; railroad crossing; neg- 
lect of traveler on hi hway to stop when approach- 
ing, is pesiigence.. shultz v. Pennsylvania R. R. 
Co. (Pa. Sup.) (N. C. 
7.—Owner of rd , —_ for negligence to licensee. 
Thayer v. Jarvis (Wis. Sup.) 
8.—Contributory Bi .. " cahhonnae of husband 2* 
care of wife, —_— to wife. City of Joliet v. 
Seward (IIL. 
9.—Contrinahory seatignnesi walking fast over side- 
walk at night is not. City of Elgin v. Renwick 


Ge. TDs. nose en stassscssebbatan osakbeside lee 
10.—Frightful objects in highway; one leaving them 
e/a F Aap See by. Bennett v. Lovell 
( up.) 
11.—Evidence of ; sparks from locomotive causing injury 
is not alone enough to infer negligence. Ruffner v. 
Ham. & D. R. R. Co. (Ohio Sup.).. 
12.--One collecting on his own land ‘article liable to do 
mischief if it escapes, answerable for natural conse- 
uence of escape; dangerous wall Gorham v. 
ross (Mass. Su JW 
13.—One managing angerous element liable for injury 
from escape; pinaiag as. Butcher v. Provi- 
dence Gas Co. (R. I. Sup.) (in full) 
14.—Walking over icy sidewalk unnecessarily, contrib- 
utory. Schaeffer v. City of Sandusky (Ohio Su 
15.—Contributory; not using the best means of escape 
from pressing danger, not. Schultz v. Chicago, etc., 
Ry. Co. (Wis. Sup. 
16. One leaving chien frightful to horses in pnw oe 
liable for injury. Harris v. Mobbs (Eng. C. P. D.) ( 


7._Servant liable to co-servant for. Hinds v. Harbin 
(Ind. Sup.) (N. Cc.) o-4.a bapaibaaace cihabd Ssebeah aaa 
18.—Contributory ; by boy employed in plesiag mill, de- 
feats action y father. Sinclair v. 
19.—Contributory; neglect to look and listen when ap- 
proaching railway crossing, negligence pers os. _ 
_—_- Co. v. Rathget (Ohio Sup. Com.) (N 
ontributory ; —_= placing another in wa ts not 
relieved because such other does not use goud tee 
ment in trying to escape. Voak v. North. Cent. R. 
Co. (N. Y. App. 
21.—Noxious tree projecting over lands of another, a 
ders owner liable for animals pees by eating it. 
Crowhurst v. Amersham Burial Board (Eng. App.) 


PAGE. 


oF 


.Com.) 377 


rndt (Ill. Sup.) 456 


GR Gi ocdccccccccses é0sceges escbasasseeawanaaeenee 514 


See Carrier of Passengers, 402; Highwon, 418; Maritime 

— 437 ; Master and Servant ; e, 457; 3; Muni- 

cipal Corporation, 275; Newotiable Ta Tastrument, 257 ; 
Parent and Child, 236; Railroad, 463. 


NEGOTIABLE INSTRUMENT.— Indorsement 
procured by fraud binds in hands of bona fide holder 
for value. Kingsland v. Jones (Ohio Sup. Com.).. 

2.—Bill of exchange; conditional acceptance ; con- 
dition must be clearly expressed to be valid. Coff- 
man v. Campbell (Ill. Sup.).......0.22 cece cer seeeess 
3.—Protest, waiver of ; what amounts to; notice to 
indorser sent to place he is stopping at, good; notice 


by ane to prior indorser good. Hall v. Dicken (Pa. u 


Sur 
4. —Seupeh indorsement, when title of innocent holder 
through, , good 5 mortgage of negotiable instrument 
need not be registered. 
5.—Bill of exchange; acceptance by partner binds firm. 
Tolman v. Hanrahan (Wis. Sup. 

.—Transfer of payee’s “right, title and interest,’ de- 
stroys negotiable character of note. Anitav. You- 
mans (Mich. Gup.) ....2.0600 s60c ssoccccccecedsionse 

.—Surety not released by provision as to payment of 
attorne \. fee and exchange. Bullock v. Taylor 


o 


2 


Duke v. Hall (Tenn. Sup.) 120 


GR, MDB a ios.c. 36 sadenie 4060e0egseueekelenenaeee 138 


o 


.—Bill of cachanani payable in coal; effect as to prop- 
erty in coal ; title to coal in possession of acceptor. 
Hood v. Staliybrass ( (Eng. Priv. Coun.).. 

9.—Copartnership note; execution and indorsement ; 
exoneration of one partner from liability. Freeman 
v. Ellison (Mich. Sup (in full) 

10.—Transfer for subsisting indebtedness and future ad- 
vances ; transferee takes subject to existing equi- 
ties. Richardson v Rice (Tenn. Sup.). 
11.—One indorsing note after maturity and altering 
terms liable on ee as altered. Rodocanache 
v. Buttrick (Mass. S up) bahhd6eh cadnakad. nea eieaeeee 
12.—Instrument acknowledging indebtedness payable 
to order of a person named, is negotiable instru- 
ment. 
13.—Bank check ; failure to present check until ten 
days after receipt, negligence, discharging maker if 
bank fails. Kenyon v. Stanton (Wis. Sup.)..... ... 
14.—Indorsement ; indorser discharged by extension of 
time given to maker. Greene v. Bates (N. 
15.—Indorsement by one not payee to ae “payee 


Petileon v. Lorden (Ill. Pe ee 257 


App.) 278 
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NEGOTIABLE INSTRUMENT—Cont'd. PAGE. 
after making and delivery of, not for $patsanaticn, 
binds indorser. Jaffray v. Brown (N. App. 278 

16.—Check ; banker must receive check on “fund in his 
hands in payment of debt to him. Lanback v. Lie- 
MED 6.6 aba 666 ctdscees seva+as s<seaseqeeces 

17.—Transferred as collateral ‘before maturity, subject 


279 


to equities Richardson v. Rice (Tenn. Sup.).. 279 
18.—Payment ; burden of proof of, is on debtor Mar- 

vin v. Newman (Mich. Su DNA tt cthaacdetans cons-404 << 279 
19.—Defense : that consideration of bill failed, not. Fos- 

ter v. Clifford rR Ee Seer 279 


20.—Bill of exchange accepted in blank and stolen from 
acceptor; ac wo not liable on. Baxendale vy. Ben- 


net (Eng. Q. B. DUE asi se 4. veh <heanee 2 
21.—Indorsement ; ad. indorser not liable to holder 
subsequent to his indorsee. Howe Mach. Co. 
LD a i cacahehas< cokederceasendenes 2 
22.—Defense ; plea of want of title in plaintiff allowable. 
Hays v. Southgate Om SF OS Sarre 318 
23.--Note pa able to bearer wit ) agreement ‘to ‘pay at- 
torney’s fee and taxes thereon does not possess char- 
acter of negotiable instrument. Farquar v. Fidelity, 
eS A Sy TS rare 330 
24.—Waiver of demand and notice ; what constitutes’ 
I SR rr ee arer 379 
25.—Bona fide purchaser need not make inquiries; that 
suspicious circumstances existed will not defeat 
action on. Farrell vy. Lovett(Me. Sup.) (in full).... 373 
26.—Bona fide holder; over due interest on note not 
matured does not make note dishonored or subject 
holder to equities. Kelley v. Whitney (Wis. Sup.) 398 
27.—Protest ; notice sent where indorser is temporarily 
stopping, if received, oumenees Dicken y. Hall (Pa. 
nd Ghbdeee a@rchad « 400+ ene 3g 
28.—Acceptance ; agreeing to acc ept binds” ‘ace eptor to 
—S discounting draft. Coffman vy. Campbell (Ill. 
ad 04> Adie) Cn SRAD MASA REARS RENED AE ROSE re A6bhSEd60 9 
29. —Indorsement ; notice to secured indorser not nec- 
essary. Beard v. Westerman (Ohio Sup. Com.) (N. C.) 483 


See Ageney, 489; Bill of Lading, 294; Conflict of Law, 
100; Corporation, 489; Practice, 210; Sale of Personal 
Property, 36; Suretyship, 482. 


2.—Noise; rolling baby ¢ arias ge; proper user of leased 








PARTNERSHIP—Continued. 
8.—Creditor of partner may attach 
a of partnership goods. 
up 


partner's interest in 
ogg v. Lowery (Me. 


PAGE. 


9.—Judgment on note ‘made by two partners and in- is 


dorsed by third, indorser paying, discharges judg- 
ment, and he cannot assign to a third party. Booth 
v. Farmers, etc., Bank (N. ¥. App.)..a....0.00. sees. 


10.—Note given by partners after dissolution, without 
authority, in firm name for firm debt. will not dis- 
charge it. Gardner v. Conn (Ohio Sup.)............. 
11.—Joint venture in purchase of real estate ; partners 
not signing bond and mortgage given for purchase- 
price, not liable thereon. Williams v. Gillies (N. Y. 


App.) GUID vn csnn- cinectsyscccanscas 92ban0ed gvdaeves 469 
See Corporation, 489; Negotiable Instrument, 210. 
PARTY WALL.—A wall eight feet high dividing 
properties, not a party wall to build on. Wistar’s 
BOE GR: DR Ji ccccssincacs scurecensccconssaccexanes 376 
PASSENGER.-—See Carrier. 
PATENT .— Different antecedent device producing 
same result does not gusietpate eres. Gott- 
fried v. Bartholomae (U. 8. Cire. 212e 


2.—Re-issue must be for same invention; ‘patent. ‘for 
process will not support re-issue for compostion; 
nitro-glycerine patent; effect of act of 1870, 8 53, as 
to evidence. Grant Powder Co. y. California Pow- 
der Co. (0. 8. Sup.)......... 

See Partnership, 21 


PAYMENT .—Advances, when net payment to agent. 
Wheton v. Spring (N. Y. Ap 
2.—To agent, must be in money a not by settlement 
of account with agent, local usage to ay not- 
withstanding. Pearson v. Scott (Eng. Ch. D.) (N. 
by EL RR reer ere 
3.— Applic ation on running account To on aa 5 
est items. Jackson vy. Johnson (N. Y. App. 
4.—Receipt of sum tendered asin full. for ‘unliqui- 
dated account. is. Potter v. Douglass (Conn. Sup.) 
.—By note or check if accepted same as cash. Amos 
v. Bennett (Mass. Sup.) 
6.—By check not complete oa 3 heck paid. German- 
( 








; Trade-mark, 18. 


ICE.--To solicitor of unrecorded mortgage im- Am. Bk. y. Third Nat. Bk S. Cire.) (in full)... 
sy able to client. Bradley v. Riches (Eng. Ch. . See Agency, 456; Bankruptcy; Corporation, 57; Ne- 
a fa) ee ng ey ee ae 172 gotiable Instrument, 279 ; Partnership, 377. 
ay ent ghee man edlgsorahg hid | PERISHABLE PROPERTY Rallway poate 
NUISANCE. aatatutn of limitations not defense to | not. Ce eros . Jacksonville, ete., R. R. 
a F RK. RK. Co. v. Coms. Greene Co (Ohio Sup.) | RE Gis IIa cond canto ashcenramed dix ta csaincnsasesven 
oo | 
CE Re cee gk eee a edie eiea aun tend wumanenne. PROPERTY. —Rallway stock is. 


»yremises though annoying another tenant. Pool v. 
ligginson (N. Y. C. P.) (N. C. 

3.—To enjoin machinery on adjvining land clear case 
must be made; injunction not allowed where legal 
remedy exists. Goodall vy. Crofton (Ohio Sup. Com.). 


ie 


) cccecccccccecccesceoce ‘ 


457 


OFFICER.—New York city; assistant clerk of ‘Dis- 
trict Court ; one entitled to office not bound by liti- 
eos between others as to. People vy. Murray (N. 

pp 
See Titae hment, 476 


PARENT AND CHILD.—Parent may maintain 
action for loss of child's services by injury from neg- 
ligence, and action by child for same injury nota 
bar. Wiiton v. Middlesex Railroad Co. (Mass. Sup). £ 

See Infancy, 3; Schools, 462 
PARTITION. —Tenants for life may maintain as 
between themselves and make vemelnderman 
party. Jenkins v. Fahey (N. Y. App.) , 

2 -Unauthorized sale by wife of land held by her and 
children jointly; successive sales; rights of pur- 
chasers. Arnold v. Canble (Tex. Sup. iaweve 

PARTIES.—Subscription to build church; treasurer 
elected by subscribers may sue for when chuch cor- 

gone anny Presb. Soc. Eneehess v. Beach (N. 
+ MD Pic cs vase deee 


3; Municipal Corporation, i76. 


ae 


236 


158 


sae 39 
‘See Fire Tisurance, 395 


PARTNERSHIP.—Good-will tgotaded in estate of. 
Stewart v. Gladstone (Eng. Ch. D 
2.—One furnishing capital and A OF labor, interest 
9° capital not allowed ; Pererintion of payments. 
Jackson v. Johnson (N. 7 
3.—Construction of contract a - counting ; partner 
not bound by accounts he does not join in manag: 
estoppel. Stewart v. Gladstone (Eng. Ch. 
4.—Acceptance of bill by putacr binds firm. 
v. Hanrahan (Wis. Sup 
5.--Profits made by 3. fl in other business contrary 
to agreement, firm not entitled to, unless from firm 
aay erty or business in rivalry to firm or advantaged 
rm. Dean v. McDowel (Eng. App.) (N.C.). .. . 163 
artners in non-commercial partnerships not bound 
by contracts of Y ow perenne for mining. 
Judge v. Brasswell (K . App.) (N.C 
7.—For purpose of working a patented et regis-_ 
tered in name of one partner; patent is asset of 
firm and each partner pay work. Kenneys, etc., Co. 
v. Somervill (Eng. Ch. D 


39 


Tolman 
137 


216 





Attree v. Hawe (Eng. App.) 
PLEADING.—Fraud in sale; when offer to rescind 
contract oe not be alleged. Litchult v. Treadwell 
(N. Y. App 
2.—Answer; a is frivolous one. Parkinson v. Sher- 
man (N. pp.) 
.—Answer, “ says he denies,” 
lam (N. Y. App. 

.—Complaint in action to set aside fraudulent judg- 
ment; technical insufficiency not available after 
judgment. Whittlesey v. Delaney (N. Y. App.).. 

—Complaint against corperesion., what _suffic ient. 
Nat. Bk. of Schuylerville v. Lasher (N. Y. App.). 
6.—Complaint in action for conversion of unissued 

corporate bonds; form of pens. Western R. 
R. Co. v. Bayne (N. Y. App.) 
7.—Representative capacity of plaintiff must appear in 
complaint. Cordier v. Thompson (N. . C. P.) 
See Libel, 136; Time, 518. 

PLEDGE.—See Bailment, 518. 

POOR, OVERSEER OF.—See Mandamus, 336. 

POWER.—What constitutes a power to rent and sell 

real estate; grant of power to sell to one without 
limitation ‘of time or indication of disposition of 
property to  pveeeen carries fee. Jennings v. Conboy 
Q App. 
2.—Of ER. all not coupled with an interest or for 
a valuable consideration revocable, though declared 
not to be so; attorney injured by revocation left to 
suit for breach of covenant. Walker v. Dennison 
GE, Bison ne onincscencadccass seesavessiniadanebens 


PRACTICE.—Contempt; when atpetiociinn, for, 
final, and when not. Tyler v. Hamersly (Conn. Sup.). 
2.—Order of publication ; affidavit for, what sufficient ; 
when information from others competent proof. 
Howe Mach. Co. v. Pettibone (N. Y. App.).......... 
3.-—Actionin this form “J. B., executor,” sufficient 
at insertion of word ‘‘as.’”’ Beers y. Shannon 
8 IR OS Brrr errs 
4.—Court ety relieving from proving making of 
note does not shut out other defenses; affidavit 
of non-execution. Freeman v. Ellison (Mich. Sup Y 


sufficient. Jones v. Lud- 


we 


P= 


5. 


CG aitk: Gatereininsketet mesetenuh - stn samineie 
5.—Summons against qecpomstten 5 form of. Nat. Bk. 
Schuylerville v. Lasher (N. pS ES ey 


6.--Amendment : complaint to remove cloud not 
changeable by referee # trial i one in ejectment. 
Bockes v. Lansing (N. App.) 

7.—Examination of ae under 


Code, § 870; officers 


5 
176 
236 


252 


- 118 


. 278 


498 


+ 


316 


155 
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PRACTICE-— Conti Saeed. PAGE. 
of corporation not liable to examination. People 
v. Mutual Gas-light Co. (N. Y. App.)............ .... 336 


8.—Code provision 1s to production of corporate books 
applies to foreign corporation ; production of 
books in custedy of officer out of State cannot be 
compelled. United States v. Tilden (U. S. Dist.) 


ENN 65.050 06 06bbee B60 0006008 O666.000060666045 4 


9.—On demurrer to part of bill. Grant Powder Co. v. 
California Powder Co. (U. S.Sup.).... .........0.-2- 
10.—-Arbitration ; objection that arbitrators not sworn 
waived if not taken below ; decision of court below 
refusing new trial not appealable. Newcomb v. 


RR a arian 4 


1i._-Commission under Code, §$ 892, 908; provisions of 
C pote t we be strictly follow ve Claim of Drexel (N. 
) 





See sae: Arbitration, 500 ; 
Adjudication, 278; 
cewwer. 

PRE-EMPTION.--See Contract, 376. 

PREFERENCE.—See Chattel’ Mortgage, 17. 

PRESCRIPTION .—See Water-Course, 237. 

PRESUMPTION.—See Death, 338. 

PRIVILEGE.—Communications to attorney by cli- 

ent; threats unconnected with the matter in which 


advice is ay 0 po nen ileged. State v. Merwherter 
(lowa Sup.) (N, ¢ 


Attachment; Former 
Jurisdiction, 453; Misnomer; Re- 


ren or Ne PERE AE REO SM 

PROBABLE CAUSE.—Certificate under Federal 
revenue law, what constitutes. waaay v. Emery (U. 
DRE Satinsaenkvshncnpxane endignee.  encsechicue’ Secs 

PROBATE COURTS— —See , Re moval of Cause, 353 ; 
Surrogate. 

PROCESS.—See Attachment, 476. 

PROVISIONAL REMEDIES.—See Arrest; At- 

tachment, ete. 

PUBLIC LANDS.—-Lands to which one is entitled 
to patent not open to location. Worth v. Branson 
GR RD ics nen vnns a dctnsndckadengeramciomeaaealnn 

PUBLIC POLICY.--Rule of railroad company re- 
quiring special men to be employed as workmen by 
those doing business with, is void as against. John- 
son v. 318 Tons of Coal (Conn. Sup.) 

See Contract, 35. 


RAILROAD —User of lands; company limited to 
use required for the purposes of business. Norton 
een etc., Ry. Co. (Eng. Ch. D.) (C. T.) 81; (in | 
EE Sk Ketek tees en se poe hens Shae eeRedseme Biden hse mek sels 
—-Construction of, upon land not acquired, not aoe. * 
cation to owner. Justice v. Nesquehoning R. KR. 
Ge..(Pa. Sap.) Gs. C.) TBs Gm BAM... nce sccccess css 

3.—Company not liable for consequential injury from 
construction; may occupy — highway or street. 
Struthers v. Dunkirk, etc., Ry. Co. (Pa. Sup.) . 

4.—Crossing highways; company has option not re- 
viewable by courts; liable to indictment for failure 
to keep highway where bound Po + Spel v. New 
York Cent., etc., R. R. Co. (N. Y. App.).............. 
5.—Liability for fires from engines; Pn a she ‘not liable 
to one exposing combustible material near track. 
Murphy v. Chicago, ete., Ry. Co. (Wis. Sup.) (N. C.) 
See Constitutional Law, 443; Eminent Domain; High- 
ways, 418; Municipal Corporation, 137; Master and Ser- 
vant ; Negligence ; Receiver, 18. 

RAILROAD AID BONDS.—See Action, 496; Es- 
oppe 496 

REAL ESTATE.—Party wall presumed to belong 
to adjoining owners in common. Standard Bank v. 
ER | rn te eee eer 

2.—Decree of alimony payable out of husband’s real 
=. is not oa on. Lawton v. Taylor (R. I. 

Ec cs Ries *: weteatersacnverseans “sngtseapanennies 
3.—Titie: notice e: occupancy is notice of adverse claim 
to one having record title by deed from occupant. 
Bronkman v. Jones (Wis. Sup.)....... 6... ..cseeseeee 

See Action, 437; Covenants, 233; Conflict of Law, 50; 
Equitable Lien, 437; Lease, ; License, 3, 338; Merger, 
237; Partition, 158; Partnership, 469; Party Wall, 376; 
Railroad, 122, 267; Tenancy in Common, 288. 

RECEIVER.—0f railroad may be geertont to + 
=: Hoover v. Monticello & G. L. Ry. Co. (N. 

DN cts ath sicet-esct ebhasnothisesa teh es: amceteeetmicilicn 

2.—For insurance company ; if business of, cannot be 

conducted ag receiver should be appointed. 

Atty.-Gen. v. Atlantic Ins. Co. (N. Y. App.) (in full) 
See Corporation, 395. 


RECOGNIZANCE.—Rules governing; prima facie 
valid; unnecessary condition surplusage; regularity 
in proceedings at default presumed. State v. Ed- 
SE GR. Bh DODD DOE csinses 665 660 ssevenxseee 

RECORDING ACTS,.—Priority of registration be- 
tween + gives priority. Wiley v. William- 
ek rrr ent rn ee 

See Negotiable Instrument, 120 ; Notice, 172. 
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RECORDING OFFICER.— Liable to one who 
loans money on faith of statement by him that 
search is correct; estoppel. Siewers v. Common- 
wealth (Pa. Sup.) (N. C.) 183; (im full).... ..........- 


REFERENCE.—Irregular order ; new order direct- 


ing testimony taken in erogutas order to be included, n 


valid. Roberts v. White (N. Y. App.).. 
2.—Not necessary to determine amount of sheriff’s fees 
on attachment. German-Am., Bank v. Morris, etc.,Co. 


CM. Ms BOBS... cocscancsuscan sanesuciconseeet eee 198 


See Appeal, 418. 


RELEASE.-—Signed by one notintending to do so 
= binding. Schultz y. Chicago, etc., Ry. Co. (Wis. 


AE ii. nn000900652091000000b eaeke es Wgekaee 378 


RELIGIOUS CORPORATION. Errors in re- 
cording certificate does not invalidate incorporation; 
congregation meeting in two places ; incorporation 
made by either party valid, and corporation entitled 
to church property. Trustees of St. Jacobs v. Bly 
Ch. Fc BDA} ncn ccocnccesseycesesseseecesves samneehianee 

2.—Sale of property; contract ultra vires invalid though 
exec uted, but corporation making transfer must 
restore consideration to recover property; measure 
of damages in action to recover possession. Mad. 
Ave. Ch. v. Oliver St. Ch. (N. ¥. App.)............s00 

3.—Sale of property of ; when grounds upon which 
order of sale is founded insufficient, or er invalid, 
notwithstanding sufficient prganee. Mad. Ave. Bap. 
Ch. v. Bap. Ch, Oliver St. (N. Y >.) 
See Forfeiture, 118; National Baek 216; Parties, 39. 


REMOVAL OF CAUSE—A controversy about 
validity and amount of mortgage only, and plaintiff 
and one necessary defendant citizen of same State 
not removable under act of 1875. Donohue vy. Mar- 
See, Cle By GRAD xccccnccdsscrvensisw. 0000 eacaneneuae 

Tnder act of 1875, the petition and bond must be 
"filed before or at the time when cause is first tried; 
jurisdiction ; Federal not State — determines as 
to. Taylor v. Rockefeller (U. 8. Circ.) 

3.—Act of 1875; of action in probate court, after decree, 
too late ; all parties on one side must be citizens of 
different States from those of the other; Federal 
courts have no jurisdiction of probate matters. In 
re Frazer (U. 8. Circ.) (im full). ...............cs00. 

4.—-Act of 1875; petition must show citizenship at 
commencement of suit ; right depends on citizen- 
ship; record facts need not be shown ; either party 


120 


may petition. Phoenix Life Co. v. Saettel (Ohio Sup. wr 


Com.).... 
5.—Act of 1875; facts authorizing removal must appear 
from record or evidence ; unverified petition not 
evidence ; sureties to bond must justify. Goddard 





vy. Bosson (Kan. Sap.) (im Tull)... ....cccccccccccseaces 512 


REPLEVIN.—*‘ee Bailment, 116. 
RES ADJUDICATA.—See Former Judgment, 475. 
RESPONDEAT SUPERIOR.—See Municipal Cor- 


poration, 275. 


RIGHT OF WAY.—Grantor of, cagnes chotene or 
) 


restrict. Cannon v. Villars (Eng. Ch 


SALE OF PERSONAL PROPERTY.—Title ; 
sale for cash passes no title until payment: chee 
only conditional payment;if not paid no title passes; 
laches ; rescission. Hodgson v. Barrett (Ohio Sup. 
ae Lit i ctongusrinekianarnaaticicion auacaeeanaen 
—Title; sale of goods to arrive by ship property in 
cargo passes to vendee. Mirabitav. Imp. Ottoman 
WE, GE, BOD ncn cas cccsacdtes +004i00,000theeeennee 

8.—Title ; hire and purchase of pianos ; system valid 
by custom ; reputed ownership. Ex parte Hattersly, 
re Blanchard (Eng. Bankr.)...........-se0e-seeeeeeeee 

4.—Title to goods obtained by fraud not purchased in 
market overt does not pass to innocent vendee 
re} vane doer. Canday v. Lindsay (Eng. H. L.) 
(N. Cad. twisapadants 
5. Mite? r Fs fide purchaser from grantee by fraud 
from lunatic, when good. Drake vy. Crowell (N. J. 
GD. cnn ccnsecas 
6.—T adition giving vendor lien for purchase- -money 
valid; contract for payment in gold. Gregory v. 
Morris (U. 8. UBT, o6:05.4n00en..5a5:000dneneneneeeeee 
7.--Without deliv ery not valid against attaching cred- 
itor of vendor. Seymour v. O'Keefe (Conn. Sup.).. 
8.—To be procured in market for future delivery, not 
hs a 1. Black v. Teidman (Mo. St. L. App.) (N. 
ee 


“See ‘Pleading, 39; Statute of Frauds. 
SALE OF REAL ESTATE.—Bona fide purchaser; 


one giving no consideration but a mortgage back, 

not. Alden vy. Trubee (Conn, Sup.)........ 

2.—Construction of contract ; option to vendor to re- 

scind contract on ground of expense, etc., does not 

ome for want of title. Bowman v. Hyland omae. 
D.) 


See Action, 437; Brokerage, 136 ; Equitable Lien, 437 ; Par- 
tition, 158 ; ” Specific uds, 


Performance ; Statute of Fra 


15 
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cr ANKS.—Corporators not entitled to 
SA pron of PANES. v. Nat. Sav. Bank (U. 8. Sup.) 


~ Ee 
punish pupil. izard v. Neate (Eng. Co. Ct 
2.—Teacher of public, standsin loco parentis and may 
enforce rules; may expel pupil. State v. Burton 
(Wis. Sup.) 
3.—Parent may direct studies of child in public. 
tees v. People (Ill. Sup.) (N. C.) 
SEARCH.—See Recording Officer, 183, 233. 
SET-OFF.—Deposit in bank cannot be set off against 
executor of depositor on note of depositor not due 
at time of his death ; statute at commencement of 
action governs. Jordan v. Shoe and Leather Bank 
(N. Y¥. App.) 298 ; (in full) 
See Attorney, 476 


SHERIFF. —Under writ of possession must remove 
1 persons from possession ; test of nee. In- 


Trus- 


habitants of Union v. Bayliss (N. J. Sup. 
2.—Seizure of pro acey levied on by marshal in bank- 
ruptcy ; sheriff liable for damage to plaintiff, but re- 
lieved by proof by plaintiff without notice of execu- 
tion of debt in — Ansonia Brass Co. v. 
RES age 
See oped, 198; Reference, 198. 
SHERIFF'S SALE.—See Contract, 19. 
SHIPPING.—See Maritime Law. 
SLANDER.—See Libel. 
SMUGGLIN G.—See Action, 517; Statutory Construc- 
ion, 
SPECIFIC PERFORMANCE.— Acceptance of 
offer subject to approval by solici a does not au- 
thorize. Hussey v. Payne (Eng. App.).... 
2.—Agreement to grant a lease at any a the intend- 
ing lessee may feel disposed, and not to disturb him 
in his rent, enforceable. Kusel v. Watson (Eng. C. 





SNe Rei cced Dee st hiudiecs inane kdneusas dhetbes, ees, ms 
8.—No title in vendor to part of property; vendee en- 
titled to performance as far as possible and oe 
ment in price. Horrocks v. Rigby (Eng. Ch. 
4.—What does not establish misrepresentation A 
ingfrom. Smith v. Wheatcroft (Eng. C. D.) 
eae * seine —See Will, 280 
STATE alee deny Ta —Line between New 
York and New Jersey _ Raritan bay. People v. 
CM CM cM, cccccccises saosensccescesss 


STATUTE.—See Set-off, 298 
STATUTE OF FRAUDS.—Suale of goods; what 


is not sufficient acceptance to bind bargain. Rick- 
I I, MING cn ncnccnccesces ancascesocens 
2.—Ratification of contract void by, renders it valid. 
Buckingham y. Osborne (Conn. Sup.) 
3.—Agreement not to be performed in year; 
ment of consideration does not take out o 
Reinheimer v. Carter (Ohio Sup.) (N. C.)... 
4.—Parol agreement to buy lands at mortgage sale for 
benefit of another not enforceable in equity. How- | 
land v. Blake (U. 8. Sup ).. 
5.—Sale of land ; contract by letters ; construction of; 
what amounts to contract. Rossiter v. Miller (Eng. 


art pay- 


6.—Value of broker’s services may be recovered for 
ey om on contract is void. Freeman v. Sabine 
(N.Y 


See Contract, 35. 
STATUTE OF LIMITATIONS. —What is ac- 


knowledgment to take debt out of ; parol evidence 
Yih. to show date Kincaid v. Archibald (N. 
2.—F veudulent concealment avoiding, must be of par- 
- f agent. Stevenson v. Robinson (Mich. Sup.).. 
‘oreign corporation doing business’ in State enti- 
tled to benefit of. Pennsylvania Co. y. Sloan (Ill. 
A P-  & See 
4.—Unauthorized purchase of tax certificate by town 
does not suspend the running of ~_ ameee. Eaton 
v. Supervisors of Manitowoc (Wis. Sup.).... ....... 
5.—Conditional promise does not series debt without — 
mee of performance of condition. Meyerhoff vy. 
a ¢ “SS 3} 2 PRE See 
6.—Does not run on ee deposit. 
v. Flint (WN. Y. 


See onfict of Law, 99. 


STATUTORY CONSTRUCTION.—Brooklyn, 
Laws 1875, chap. 682, * to assessments in, construed. 
Petition of Mead (N. Y. App.).. ...............2. «.. 


2.—Statutes not to be ee retrospectively ; me- 
chanic’s lien on railroad bridges anderpool vy. 
L. C. Co. (Wis. Sup. 
3. ~ Construction of State statute by State court bind- 
ia on_ Federal court. Hawes v. Contra Costa Co. 
Rds cake ihbeees iabdekes gdeamues 
4. ieaaeuaion by diate courts of State statutes fol- 
lowed by U. 8. courts. Davie v. Briggs (U.S 





PAGE. 


school teacher has authority to 
) 340 


37 


138 
379 


statute 
S22 


497 


293 


. Sup.). 517 





a a yor posi CONSTRUCTION—Cont'd. paae. 
a of statute ; recital that statute has been re- 
d in subsequent Statute not Sonclusive; new 
eae covering same ground as oid one is substi- 


tuted for it: Act of Congress Jul 1866, § 4, as to 
smuggling, repeals Act March 3, Tee . - Miptted 
States v. Claflin (U. 8. Sup ).. a. am coe. GIT 


See Interest, 198. 
STREETS.-—See Franchise, 2; Municipal Corpora- 


tion, loi. 

SUBSCRIPTION.—See Parties, 39. 

SUNDAY.—See Contract, 482 ; Negligence, 162. 

SURETYSHIP.—Bail bond invalid if not for legal 
offense. Foard vy. State (Tex. App.).. 

2.—Bail bond ; surety not liable on, v absence of avoid- 
ance by debtor. Beach v. Elliot (Conn. 8 up) 155 

3.—Official bond ; sureties on bond not signed by Pprin- 
cipal not liable. Johnston v. Kimball Township 
(Mich Sup.) . 

4.— Mortgage ; agreement between vendee of mortgagor 
assuming mortgage and mortgagee extending time 
of payment discharges mortgagor. Calva v. Davies 
(5. WMDs os once adess.co<0c0 555,40 eee 

5.—Acts not compromising or affecting surety's rights 
will not disc ge _ mortgage. Goodwin v. 
Simonson (N. Y Ae 

6.—Guarantor of cert her sate of deposit when credit in- 
definite not released by delay to collect. Hooker v. 
ee er eee 

7.—Discharge of surety by alteration of guaranteed con- 
tract; materiality of charge; landlord and tenant ; 
surrender of part of premises. Holme v. Brunskill - 
CHG, GB EB acce 6+. navecos conkstnetenteeavncns Sammie 

8.—Bond of bank officer; sureties not liable for default 
ONC term of office. Harris v. Babbitt (U. 8. Cire.) - 


179 


199 


+). 
9. a4 for officer during fixed time not in force after 
re- enna. Citizens’ Association v. Nugent (N. 
J. Sup) (N.C 
10.—C wabiens hl surety bound only by one condi- 
tion « of alternative bond. Dumont v. United States 


NE cc ais hain << saenmenen 436 
iL. ~Official bond; ‘where duties of principal’ enlarged, 
bond remains security for duties first assumed. 
Gansren v. United States (U.S. Sup.).... ...:....... 436 
12.—Surety induced through fraud of principal, to sign 
negotiable note liable to innocent holder.’ Stoner 
eS errr rrr 482 


13.—Guarantor of payment of note not entitled to e: 
mand and notice. Cordier v. Thompson (N. Y. C. P.) 498 
See Alterution; Bond, 357; Infancy, 157; Married 
Woman, 59 ; Negotiable Instrument, 278; Recognizance, 
334. 


SURROGATE,—Jurisdiction as to judgment against 
deceased. McNulty v. Heard (N. Y. App.)......-... 
—Has jurisdiction over contested claim of executrix. 

” Boug ton v. Flint (N. Y. App.) 

See Jurisdiction, 180. 


TAXATION .—Exemption from, covers only property 
used for purpose for which exemption is granted. 
De Soto Hank v. Memphis (Tenn. Sup.). 16 
2.—Involuntary payment of tax ; payment to ‘prevent 
seizure of goods or arrest, is; notice to collector 
before he pays over necessary to authorize suit 
= him. City of Vicksburg v. Butler (Miss. 
3.—Public property exempt from. Town of W. 
ford vy. Water Commissioners (Conn Sup. 
4.—Award by Alabama claims commission not taxable. 
Inhabitants of Bucksport v. Woodman (Me. Sup.).. 
5.—Stamp act not adirect tax. Atty.-Gen. v. Queen 
Ins. Co. (Eng. |) errr 
6.—Exemption ; property of educational and religious 
institutions held for profit not exempt. Northwest. 
Univ. v. People (Ill. Sup.)..... 
7.—Exemption ; cemetery, only ‘land of, used for burial 
purposes exempt. People v. Graceland Cem. Co. 
ll. Sup 
&. or banks; taxation of bank and also of shares of 
stock not double taxation. Danville Banking Co. 
Ve Parks (11). Sup..). ......cccercccccesess 
9.—Toll yer liable to, where situated, under 1 R.8., 
389, 86; bridge across navigable stream taxable for 
school parpeses. . Riv. Bridge Co. v. Pat- 
tersun (N. Ape.)  slierddideethmecmitng, ath | eéienghnieeaheite 
10. —Assessors oF able for erroneous act; State tax- 
ation of national banks. Williams v. Weaver (N. 
p.). 
See Cinatibitisna” Law, 98, 250, "403, 413; ‘National Bank, 
; Municipal Corporation, 176. 
TAXES. tn, Lease, 457. 
TELEGRAPH.—Company must transmit any dis- 
= on tender of aoanee. West. Un. Tel. Co. 
. Ferguson (Ind. Sup.) (N. C.) 
See Damages, 63. 
TENANCY IN COMMON.—Tenant not liable to 
co-tenant for conversion of products of common 
fal” Kean v. Connoly (Minn. Sup.) (N. C.) 203; (in 


40 
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TENDER.— Con¢iusive admission of indebtedness of 
the amount, though jinsufficient. Schnur vy. Hickox _ 
onan. Sup.) iw? C.) 

E.—Compuiation under new Code, § 1228; before 
PEedement four full days must expire. Marvin v. 
arvin (N. ¥. App.) 
2.—Computation of; extension of time to a day; de- 
fendant does not have whole day to plead. Clark v. 
a 65 60s) chad odascansine saneetaaees 
TITLE.—1n ice in flowing stream; in owner of right 
of overtlow; ice detained by chains, in possession, 
entitled to protection. Myer v. Whitaker (N. Y. 
Sup.) fin full). .. 
2.—Derived through ‘quit- claim deeds from. ‘grantee 
not in possession, demandant may recover from one 
claiming like title. Wiley v. Williamson (Me. Sup.), 
See Bank, 252 ; Contract, 38; Recording Acts, 338; Es- 
toppel, 358 
TOWN.—Town has no control over highways and is 
not liable to indemnify overseer of highways 
against personal liability for trespass committed un- 
der direction of commissioners = qeetinnees People 
y. Auditors of Esopus (N. Y. Ap 
See Action, 496 ; Bato pici, 496. 
TRADE-MARK.—Name of patent article not, after 
yatent expires. Linoleum Manuf. Co. v. Nairn (Eng. 
2.—Name of individual will be protected as ; enjoin- 
ing use of one’s =e name ; damages. McLean v. 
Mang. kaccecdaden iceue sapaigsntacess 
3.—Name of individnal applied to unpatented inven- 
tion becomes trade-mark and will be protected ; 
fraud not megeery. Singer Mach. Manruf. Co. v. 
Wilson (Eng. H. L 
4.—Name of place a allowable as to one not in place 
against one init; misrepresentation need not be 
proved. Braham v. Beachim (Eng. C 


D. 
5.—U. 8. Circuit Court has peemeen of, irrespective ' 


of residence. Anonymous (U. 8S. Cire.) 


See Constitutional Law, 429. 
TRIAL.—Harmiless irregularities of jurors no ground 
for setting aside verdict ; separation of jury; juror 
asking advice of attorney. Armlieder v. Lieberman 

Gite Bap. OOGs.)....ccccccssccce 

2.— New trial; that evidence might have justified jury in 
finding differently ground for new trial when ver- 

dict directed. Royce v. Watrous (N. Y. 


3.--Use of slang in judge’s charge not ground for new 
Watkins v. Weaver (Tenn. Sup.).. ............ 2 


trial. 
4.—Trial Dy jury; on changing issue after such trial is 
waived, the right to it returns. Gage v. Commercial 
Bank (Ill. Sup.)............ 
5.—Charging jury to decide as business men acquainted — 
with custom, etc.. — Canfield v. Balt. 
Ohio R. R. Co. (N. Y. App.).... 
6.—Jury can act only on oainaee produced before them. 


Winslow v. Morrill (Me. Sup.)................sccecceee 4 


See Constitutional Law, 318; Waiver, 418. 
TROVER.—When tenant in common of chattels 
may maintain; when mortgagee. Grove v. Wise 
EE TIED 55) 1, deb ceadinneeadindde demmmeae dimen 
See Action, 518; Tenancy in Common, 288. 


ULTRA VIRES.—Assignment of policy in mutual 
relief associationto it for loan void. District v. 
Madison Relief Assoc. (Wis. Sup.)................... 

See Corporation ; Municipal Bonds, 119; National Bank, 

298 , 367. 

UNDUE INFLUENCE.—When it will not be 
sumed; relation of grandfather and grandson does 
notimply inequality; where no fraud or inequality in 
fact shown in transfer of property from grandfather 
to grandson it will be sustained. Cowee v. Cornell 
Be RU Pikes «ise cbkccivsap edd weudkekn homes cies baakeene 


USER. —See Negligence, 16; Railway, 267; Water-Course, 


IRY. mays ment of commissions to loan broker 

not. Eddy v. Badger (U. 8. Cire 

2.—Quarterly ‘payments not. 

CED \ civnen tthhcuasconbwaens sede obhues. Rome 
See Jurisdiction, 231; National Bank, 19, 62, 115. 


VOLUNTARY CONVEYANCE.—Deed not com- 
municated to grantee is, as against subsequent cred- 
itors, and does not work estoppel as to them; con- 
= of mortgages. Cracknall v. Jansen’ (Eng. 


2.—Conclusively presumed. fraudulent as to existing 
debts, but mus: be shown so as to subsequent ones. 
Claflin v. Moses (N. J. Ch.) 


See Bankruptcy ; Will, 277. 
VOTING —See Constitutional Law, 341. 


338 


260 


378 


119, 





PAGE. 
WAGER.—Money lent to pay bet te 1 not. Ra pate 
oy ee ee rrr ery 276 
See Sale, 483. 
WAIVER.—What constitutes sufficient evidence of. 
Haden v. Coleman (N. Y. App.).. ..... se..-ssessees 


2.—Civil trial by jury may be Saived ; not appealing 
from order of reference or car *to go to trial is 
waiver. Baird v. Mayor (N. Y. Ap 

See Jurisdiction, 317 ; Marigage, 278. 


WARRANTY. —Damages for breach of, include at- 
torney’s fees and other expenses attending trial in 
oon attacking title. Lane v. Fury (Ohio Sup.) (N. 

) 


See Auctioneer, 114. 
WATER-COURSE. Riparian owner cannot by use 


of stream materially an - quantity. Farrell v. 
Miohards (0. do. OB.) GR. OC. Jovces ccs cccsvosctscecsasan 
2.—Riparian owner may A 5 
Penna. Coal Co. (Pa. Sup.) ( 
3.—Prescription; user of stream’ oo ‘mili: -owner must be 
of the same kind and continuous to establish ; 
throwing saw dust in stream; change from water 
power to steam power. Prentice v. Geiger (N. Y 
App.).. 
4, Franchise to maintain boom, does not authorize 
trespasses on lands of riparian owners ; does not 
pass by grant of land not owned by grantee ; ripa- 
on owners may construct booms in front of their 
lands and can enjoin obstructions below but not 
booms. Stevens Point Co. v. Reilly (Wis. Sup.). ... 
5 —Inland non-tidal lake; crown has no title to soil un- 
der water. Bristow v. Cormican (Eng. H. L.) (N 
C.) 282; (Abstr. 
See Boundaries, 363; Title, 128. 
WILL.—Misnomer will not defeat; what is gift void 
for uncertainty: gift to help form a charitable soci- 
Fa eene. Goodell v. Union Ass. Child Home (N. 


2.—Devise to one when he arrives at a certain age vests 
= death of testator. Linton v. Laycock (Ohio Sup. 
DOD «ves 6 +56p6shS0 146 ObbdRS 0 dnd aed epee 
3.—Construction of ; when words applicable to wi 
alty only pass real estate. Smyth v. Smyth (Eng. 
4.—Devise indeterminate without — creates 
fee simple. Groves v. Cox (N. J. 
5.—Construction of ; schedule A. 2, oo (4 will but not 
incorporated not admissible as part of will. Single- 
ton ¥. Tomlneon (Wd. FE. Ei.jiwccsccccccses, cackine 
6.—Construction of; general devise of estate carries 
fee Donohugh v. Helme (Pa. Phil. C. P.) 
7.—Giving trustee discretion as to disposing PEOPery 
void for uncertainty. Adyev Smith (Conn. Sup ).. 
8.—Construction of ; revocation of prior codicil by * 
sequent one; acceleration ; interim income. Green 
v. Tribe (Eng. Ch. D.) . 
9. ne deed to take effect at donor’s death not. 
Jones v icks (Tenn. Sup 
10.—If made under eostendal cer dictation im- 
paired. Vanderbilt Case (N. Y Surrogate)......... 
11.—Devise to United States valid. Dickson v. United 
States (Maas. Bas.) GO TD 2.0.0. ccccces sccccessccnan 
12.—Legacy does not cut off debt due from testator. 
Boughton vy. Flint (N. Y. App. 
13.—Construction ; when grantee ‘of life estate takes fee. 
Hall v. Preble (Me. Sup 
14.—Execution ; writing atter attestation clause added 
by testator not admitted to probate. In goods of 
Dearle (Eng. P. D.).. 
15.—Bequest to trustees to ‘dispose. of for benevolent 
——- as they see fit, void for indefiniteness. Re 
arman’s Estate (Eng. Ch. D.)... .............c00-00 
16.—Construction of ante-nuptial contract. 


Bowen v. 


259 


NS a er ee ek 3i7 


17.—Construction of ; gift of property with full power of 
disposition gives ‘absolutely : “family ” does not in- 
clude wife. Re Hutchinson v. Tenant (Eng. C. D.).. 
18.—Obliterations in will by testator after execution re- 
vokes pro tanto. Bigelow vy. Gillott (Mass. Sup.) (N. 
19.—If first taker has power to dispose of property he 
is owner, and limitation over void. Rona v. Meier 
(Lowa Sup.) (N. C.) 
20.—Equity will not reform so as to Te terms. Sher- 
wood v. Sherwood (Wis. Sup. 
21.—Writing appended to will on y Adds side of paper not 
referred toin will not included. Goods of Tovey 
(Eng. P. D.) 


See Interest, 279. 
WITNESS.—Competency ; belief in a Supreme Being 
sufficient ; answers concerning religious belief can- 
not be contradicted. Clinton vy. State (Ohio Sup. 
2. —tmpaschanens of ’ testimony of one shown to swear 
false in other pa Leeoedhune received. Dering 
vy. Metcalf (N. App.). eoneeesssesees onsscudebeune 


379 





